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The research is dedicated to the issue of the opportunity to apply to the European Court
of Human Rights for the protection of environmental rights. The relevance of the study
is explained by the fact that the global environmental crisis raises the issue of ensuring
the human right to a safe environment and its protection. The necessity of conducting
a separate study on this issue arose since the Convention for the Protection of Human
Rights and Fundamental Freedoms, defining the rights it guarantees, does not separately
allocate environmental rights. That is why the question logically emerges: can individuals
apply to the European Court of Human Rights to protect a right that is not specifically
mentioned in the Convention. The purpose of the study is to explore the legal framework
and grounds for applications to the European Court of Human Rights. In the process of
the research, legislative acts, international legal acts, and the activities of the European
Court of Human Rights, which purpose is to protect, in particular, environmental human
rights, were analysed. The methodological foundation of the study was established by the
Aristotelian method, methods of analysis and synthesis and comparative legal method. The
study explores both general theoretical aspects related to the protection of environmental
rights and analyses the practice of courts in protecting environmental rights, particularly
at the international level. The study established that the European Court of Human Rights
admits applications from individuals for the protection of violated environmental rights,
which it considers through the prism of Article 8 of the Convention for the Protection of
Human Rights and Fundamental Freedoms - the right to respect for private, family life and
the home of individuals. The practical value of the study lies in the fact that the research
analyses national and international law and the practice of the European Court of Human
Rights and provide conclusions that identify specific problems related to environmental
protection activities and proposes specific mechanisms for overcoming them to avoid
violations of citizens’ environmental rights
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Features of judicial protection of environmental rights of citizens in the European Court of Human Rights

Introduction

The imperative, embodied in Article 16 of the Constitution
of Ukraine, to guarantee “ecological security and main-
tenance of ecological equilibrium on the territory of
Ukraine, overcoming the consequences of the Chernobyl
disaster - the tragedy of planetary scale, preservation
of the gene pool of the Ukrainian nation”, demonstrates
that the issue of ecological rights must be at the centre
of the state attention.

Issues connected with the protection of citizens’
environmental rights and the protection of the natural en-
vironment require significant steps from the Ukrainian au-
thorities to efficiently combat the environmental situation
that has developed in Ukraine. The acute environmental
crisis in Ukraine is highlighted by the Law of Ukraine “On
the Basic Principles (Strategy) of the State Environmental
Policy of Ukraine for the period up to 2030” [1].

One of the methods of combating the current
situation in the environmental sphere is the appeal of
citizens for the protection of their rights in court. How-
ever, the judicial system is currently undergoing reform,
which results in a shortage of staff and, consequently,
lengthy court proceedings, in particular, to protect vio-
lated environmental rights. Occasionally, there are cases
where no judge is available in court - and citizens are
not able to defend their violated rights at all.

However, despite all these problems, the judicial
system, in one way or another, copes with the challenges
it faces and defends the violated environmental rights
of citizens. However, there are cases where citizens turn
to the European Court of Human Rights for protection
of their rights if they believe that their rights have not
been properly protected at the national level.

Considering the relevance of the issue, the sci-
entific community has investigated the environmental
protection issues in the practice of the European Court
of Human Rights and its impact on the judicial practice
in the sphere of environmental rights protection of citi-
zens in Ukraine.

Thus, H. Anisimova and le. Kopytsia conducted
a study on the role of courts in the protection of envi-
ronmental rights in the context of the national policy of
Ukraine. The study suggests a restructuring of Ukraine’s
modern judicial system that will ensure the speedy and
efficient handling of environmental cases, which should
include a reasonable timeframe for consideration of cases
and a clear impact of judicial decisions on the further im-
provement of environmental public policy [2, p. 164-176].
M.V. Krasnova and Yu.A. Krasnova explored the theoretical,
legal and practical aspects of the implementation and pro-
tection of environmental rights of individuals. Scholars
have exposed the foundations that have contributed to
the establishment of this institution, identified the mech-
anisms by which what is outlined in the paper can be
implemented and outlined the protection of human legal
options in the field of resource use, environmental protec-
tion and security in the environmental sphere [3].
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The relationship between human rights and
environmental protection was established by D. Shelton,
who concluded that human rights depend on envi-
ronmental protection, and environmental protection
depends on the exercise of existing human rights [4].
E. Mykhajlova-Stratilati explored the case law of the
European Court of Human Rights on environmental is-
sues and access to justice at the level of the mentioned
court [5].

The work of Jean-Francois Brakeland on access to
justice in environmental matters at the European Union
level cannot be ignored. In his opinion, the European
Union law on access to justice in environmental mat-
ters would allow the public to better control the imple-
mentation of the Union environmental law [6].

K. F. Braig’s research on the European Court of
Human Rights’ jurisprudence on the right to clean wa-
ter and sanitation is interesting. This study explores the
said court’s jurisprudence on the right to clean water
and sanitation using two methods of interpretation,
namely the “living instrument” doctrine and the “practical
and efficient” doctrine. The European Court of Human
Rights has recognised that a breach of the state’s obli-
gation to respect the water right may amount to a viola-
tion of Article 3 of the Convention for the Protection of
Human Rights and Fundamental Freedoms on inhuman
or degrading treatment. In addition, the Court has held
that a State may be liable for a violation of Article 8 of
the Convention, namely the right to respect for private
and family life [7].

B. Peters studied the case law of the European
Court of Human Rights on environmental protection.
The author analysed the court practice on this issue
and, in general, concluded that such protection by the
court is efficient [8].

In her work, I. Leijten analysed a particular case
and concluded that efforts should be made to ensure that
human rights “fit” climate change cases and that courts
can provide efficient protection in this regard [9].

As it appears, the issues of environmental rights
protection at the level of the European Court of Human
Rights were dealt with by both Ukrainian and foreign
scientists. Undoubtedly, many contributions have been
delivered by scholars, but the authors of this study, through
an analysis of the practice of the European Court of Hu-
man Rights in cases initiated against Ukraine, demon-
strate the problems that exist at the national level and
propose specific ways of tackling them.

The purpose of the research is to explore the issue
of the possibility for citizens to appeal to the European
Court of Human Rights through the prism of Article 8 of
the Convention for the Protection of Human Rights and
Fundamental Freedoms. To obtain the purpose, national
and international legislation was analysed, and the case
law of the European Court of Human Rights and academic
research on the issue were examined.
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Materials and Methods

In preparing this research, the authors considered the
legal framework of Ukraine (the Constitution of Ukraine,
the Law of Ukraine “On the Execution of Judgments and
Application of the Practice of the European Court of
Human Rights”, the Law of Ukraine “On Environmental
Protection”, the Law of Ukraine “On the Basic Principles
(Strategy) of State Environmental Policy of Ukraine until
2030” etc.), international law (the 1950 Convention for
the Protection of Human Rights and Fundamental Free-
doms, the Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice
in Environmental Matters, etc.), and the case law of the
European Court of Human Rights has been analysed.

This work is a theoretical study, connected with
practical aspects. Using the method of analysis and syn-
thesis, the legal framework that regulates the relations
in the studied issue is examined. The Aristotelian method
allowed identifying the content of legislative acts related
to the protection of environmental rights in the Europe-
an Court of Human Rights. Using the comparative legal
method is conditioned upon the necessity to compare
the regulation of the issue of judicial protection of envi-
ronmental rights in domestic and international legisla-
tion in the investigated area, considering the European
integration intentions of Ukraine and implementing its
international obligations.

Results and Discussion

Ukraine is at the stage of political, organisational and legal
development. This development affects all spheres of life
in society, including the activity of the judicial branch of
power, designed to protect the rights, freedoms and in-
terests of citizens, the interests of society and the state.
However, such development does not always occur within
the framework of civil and democratic principles.

The Constitution of Ukraine guarantees the right
of every person to protection by the court, which is one
of the fundamental human and civil rights. The judicial
system and the judiciary in Ukraine encounter spe-
cific challenges and problems from time to time. The
test for the judicial system and citizens was the armed
aggression of the russian federation against Ukraine,
when there were conditions under which some judges
stopped performing their duties and courts stopped
their activities. Currently, it is still difficult to assess the
extent to which citizens remain limited in protecting
their violated, disputed or unrecognised rights and in-
terests. Before this event, the COVID-19 pandemic was
a challenge. According to Article 64 of the Constitution
of Ukraine, restriction of the right to go to court for the
protection of one’s rights is not allowed. During the
period when the Government introduced quarantine
restrictions and judges and court staff were diagnosed
with COVID-19, the courts continued to administer
justice. Currently, the judicial system is in a state that
leaves much to be desired: there is a large number of
vacant positions of judges, a lack of proper funding for

the judicial system, and a lack of appropriate technical
equipment and expenditures on the information. The
imperfection of the system, which is designed to defend
the rights of citizens, according to the Ombudsman,
is indicated by the number of reports received by the
Ukrainian Parliament Commissioner for Human Rights
in 2020 - 10,426 [10, p. 91].

The statement that has failed to defend envi-
ronmental rights and legitimate interests in domestic
courts, more and more Ukrainian citizens are applying
to the European Court of Human Rights (further - the
ECHR, the Court) will not be groundless. This right is
guaranteed by Part 4 of Article 55 of the Constitution
of Ukraine, according to which every person, after ex-
hausting all national remedies, has the right to apply
to the relevant international judicial institutions or or-
ganisations if they believe that their rights or freedoms
require protection. Such right can be exercised only in
those international judicial institutions or organisa-
tions of which Ukraine is a member [11]. Thus, it can be
concluded that the Basic Law of Ukraine explicitly pro-
vides for the right of citizens to apply to the ECHR. But
this right is not unconditional, and the possibility of its
full implementation is associated with the observance
of specific conditions, which will be discussed below.

M.V. Krasnova states that “the courts, as represen-
tatives of one of the branches of state power in Ukraine,
owe the citizens of this country a proper open, objec-
tive, legal, impartial consideration of cases with their
participation, especially in terms of protection of their
violated environmental rights”[12, p. 51]. Despite this
statement of M.V. Krasnova, notably, the analysis of de-
cisions based on the results of consideration of cases in
the field of protection of environmental rights of citizens,
the courts in the vast majority ensure proper consider-
ation of this category of cases and defend human rights.

The Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950 (hereinaf-
ter - the Convention) was ratified by Ukraine in 1997.
By ratifying the Convention, Ukraine has thus agreed to
and ensured its application in the territory of Ukraine;
without concluding any additional agreement, it has con-
firmed the Court’s jurisdiction in the areas that concern
issues of interpretation and application of the Conven-
tion [13]. Notably, ratification of the Convention has be-
come a powerful instrument in matters relating to the
protection of citizens’ environmental rights, in particular.

According to Article 34 of the Convention, the
Court accepts applications from all individuals, non-gov-
ernmental organisations or groups of individuals if they
are victims and in case of violation of their rights [14].
It emphasises that the Court does not ignore the issues
raised by non-governmental organisations, as they are
an efficient lever of influence on the state’s activities in
case it ignores the requirements of environmental legis-
lation.

Considering that by ratifying the Convention,
Ukraine assumed the obligation to implement the Court’s

Law. Human. Environment. 2022. Vol. 13, No. 2




Features of judicial protection of environmental rights of citizens in the European Court of Human Rights

judgments in cases against Ukraine and considering the
necessity to eliminate the reasons why Ukraine violated
the Convention, in 2006, the Ukrainian legislature ad-
opted the Law on Enforcement of Judgments and Ap-
plication of Practice of the European Court of Human
Rights, according to which ECHR judgments are obliga-
tory for our country; Ukrainian courts apply the Convention
and the Court’s jurisprudence in cases, as they are sources
of law [15]. Such step was a breakthrough in the possibility
of applying the Court’s decisions as a source of law.

Notably, environmental rights and obligations of
citizens should be implemented in particular legal forms:

1) the rights of authorised persons should be used
“as part of active environmentally oriented behaviour”,
meaning participation in hearings (in particular public
hearings), meetings (including public meetings) when
there is a discussion on environmental impact assess-
ment materials for dangerous activities, in the case of
“strategic environmental assessment of national pro-
grammes, plans”, etc;

2) as the authorised persons have duties which are
defined at the national level, they have to perform them:
to protect the environment, to compensate for damage
if it occurs, to pay the appropriate charges if pollution
occurs, to be liable if offences are committed, etc;

3) although specific parties are holders of rights, they
are obliged to comply with the requirements that exist
in the environmental field [12, p. 52].

By ratifying the Aarhus Convention [16] (Law of
Ukraine “On Ratification of the Convention on Access
to Information, Public Participation in Decision-mak-
ing and Access to Justice in Environmental Matters”,
6 July 1999, No. 832-XIV [17]), Ukraine guaranteed the
right of citizens to apply to international courts. Thus,
Ukraine is gradually orienting its actions to establish
appropriate conditions for its citizens to live in a safe
environment.

It is essential that according to Article 35 of the
Convention, the Court has the power to examine the
case only if all remedies have been exhausted at the na-
tional level and the person applies to the Court within
4 months from the date of the final decision in the country
against which they apply to the Court [14].

By recognising the Court’s case law as a source
of law in our country, the legislature has thus estab-
lished the conditions for the implementation of human
rights standards in the Ukrainian legal system, which
are based on the European community. Embodying the
further development of the rule of law, the legislator
enshrined that the decisions of the ECHR, which were
made in cases against one of the countries thatis amem-
ber of the Council of Europe, are binding on the courts
in Ukraine, that is, they can be legal precedents [18]. It
has significantly expanded the possibility of applying in
jurisprudence both the conclusions and legal positions
adopted in cases against Ukraine and those adopted
in cases against other states. Considering that in the
environmental field few judgments have been issued

Law. Human. Environment. 2022. Vol. 13, No. 2

against Ukraine, thus, using the positions expressed in
other Court decisions provides an opportunity to be
proactive and avoid the mistakes made by authorities in
implementing their public policies in the environmental
field in other countries.

Sharing the above opinion of H. Vronskaya, how-
ever, it cannot be agreed with A. Babich’s conclusions that
the ECHR conclusions for the authorities in the country
are not obligatory but recommendatory. If an efficient
legal system is implemented, if controlling bodies are es-
tablished that are sufficiently independent, and if citizens
are allowed to influence specific decisions in the state -
the situation may change for the better [19, p. 164-165].

Exercising the right granted by the Constitution
of Ukraine and international law, citizens of Ukraine are
increasingly applying to the Court.

To ensure the rule of law and the protection of
the rights of citizens arising in environmental legal re-
lations, the courts must be accessible and efficient for
citizens to protect those rights that occur, in particular
in the fields of environmental protection, management
of natural resources etc.

International legal acts (in particular, the 1948
Universal Declaration of Human Rights, the 1966 In-
ternational Covenant on Civil and Political Rights, the
1966 International Covenant on Economic, Social and
Cultural Rights or the Convention) do not contain any
references to human rights in the sphere involving en-
vironmental legal relations, nor do they provide for the
protection of environmental rights but the international
community is aware of the extreme significance of envi-
ronmental issues and the link between environmental
conditions and human rights [20, p. 67].

The analysis of the studied ECHR decisions
demonstrates that in the issue of environmental rights
and environmental protection, applicants focus on
Articles 2, 6,8, 10, 13, 34, 35 of the Convention [14].

The ECHR considered the case “Guerra and Others
v. Italy” (application no. 116/1996/735/932, judgment
of 19 February 1998), which concerned the danger to
the environment and the welfare of the population. By
the circumstances of the case, in 1988, the enterprise,
which was engaged in the production of mineral and
chemical fertilisers, received the status of a “high-risk”
enterprise (this meant that the enterprise had a risk of
large-scale accidents in specific areas of industry with
danger to the environment and the welfare of the popu-
lation living in a particular area). The persons, who ap-
pealed to the court, stated that during its operation, the
plant emits a significant amount of gases, which may
result in chemical reactions with emissions of explosive
hazardous toxic substances (sulfur dioxide, nitrogen
oxide, etc.). The government did not deny these circum-
stances. The applicants considered that there had been
a violation of several articles of the Convention and
asked for just satisfaction [21, p. 71-72].

Consider this case, analysing the relevant inter-
national provisions.




The Convention guarantees everyone “the right
to freedom of expression” (Article 10) [14]. However,
the court concluded that Article 10 (namely the pro-
tection it affords) has a preventive function in respect
of possible violations of the Convention where there is
substantial damage to the environment, and Article 10
applies even before the individual’s right to respect for
privacy, and family life or right to life has been violated,
thus, Article 10 cannot be applied in this case [21, p. 83].

Article 8 of the Convention guarantees everyone
“the right to respect for his private and family life” (Ar-
ticle 8) [14]. The Court concluded that the State, which
was the respondent, in this case, had failed to perform
its obligations to ensure the right of the applicants to
respect their private and family life, thus violating Article 8
of the Convention [21, p. 86].

Accordingly, the Court concluded that it was not
required to assess the applicants’ arguments on the vi-
olation of Article 2 of the Convention (“everyone’s right
to life should be protected by law”), as the Court had
already concluded that there had been a violation of
Article 8 of the Convention and that this was sufficient
to protect the applicants’ rights [21, p. 86].

The ECHR decided that Italy should pay each
of the applicants 10,000,000 Italian liras within three
months as compensation for non-pecuniary damage
suffered, subject to a 5% annual interest rate to be paid
in the event of failure to comply with the Court’s de-
cision on non-pecuniary damage within the applicable
period [21, p. 89].

The activity of the ECHR demonstrates that the
court, while considering the case, was guided by Article 8
of the Convention, according to which everyone has the
right to respect their private and family life, their home
and correspondence. As a general rule, authorities may
not interfere with the exercise of this right, but it may
occur in exceptional cases, based on law, when it is in
the public safety or national interest, or when it is es-
sential to protect the economic welfare of the country,
or to prevent criminal offences, to protect the health or
morals or rights and freedoms of individuals [14].

In addition, this is confirmed by the case “Lopez
Ostra v. Spain” (case No. 41/1993/436/515, judgment
of December 9, 1994). In this case, the essence was that
in city of Lorca there are many enterprises whose ac-
tivities are connected with the production of leather.
Several workshops had established a water and waste
treatment plant on communal land, but it was located
12 metres from the applicant’s home. When the plant
started operating, gases, specific fumes, and contami-
nation began to be emitted, resulting in a deterioration
of public health and causing inconvenience to residents
of the mentioned town, including residents of the neigh-
bourhood where the complainantlived. The local author-
ities resettled the residents of the quarter and provided
them with free housing for 3 months in 1988. After this
period the applicant and her family returned to their
home, where they lived until February 1992 [22].
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Having failed before the Town Hall, the Adminis-
trative Chamber of Murcia, the Supreme Court of Justice,
to which Ms Lépez Ostra appealed, and the Constitu-
tional Court as the court of last resort (to which she
had lodged her complaint), the case was referred to the
Court by the European Commission of Human Rights
on December 8, 1993. Having examined the evidence
available in the case, the Court recognised that there
had been a violation of Article 8 of the Convention [22].

In exploring the specifics of the application of
Article 8 of the Convention when protecting citizens in
the environmental sphere, L.A. Kalishuk concludes that
neither Article 8 nor other provisions of the Convention
at the official level recognise and guarantee both envi-
ronmental rights of citizens in general and the right to
an environment that is safe for the life and health of citi-
zens, which would compromise the possibility of pro-
tecting these rights at all before the Court. However, the
examples of applications to the Court and the analysis
of the decisions issued in the categories of cases under
consideration suggest a close connection between the
right to a safe environment for life and health, which is
guaranteed by national environmental legislation, and
the right to respect for private and family life, which is
set out in Article 8 of the Convention, in that environ-
mental pollution may affect the welfare of persons in a
way that would deprive them of the enjoyment of their
home in a way that would harm their livelihood. It con-
firms the Court’s recognition of the right to the environ-
ment that will be safe for life and health as a derivative
right, which is evident from the provisions of Article 8
of the Convention [23, p. 79].

In such situations, the Court’s objective, as
stated in the judgment of the Kharkiv Administrative
Courtof Appeal of July9,2018 in case No.816/117/18,
is to assess whether the state has implemented all
sufficient measures to ensure the protection of the
applicant’s rights under Article 8 of the Convention.
In the case when there are provisions regulating envi-
ronmental relations at the level of national legislation,
non-compliance with these provisions may be consid-
ered as a violation of Article 8 of the Convention. In
addition, the approaches in evaluating the State’s re-
sponsibility under article 8 of the Convention in cases
involving the protection of environmental rights are
broadly similar, regardless of whether the case is to
be judged in terms of the State’s positive obligation to
introduce measures necessary to guarantee the rights
of the applicant under Article 8, paragraph 1, of the
Convention, or in terms of the justification under Arti-
cle 8, paragraph 2, of the Convention for “interference
by public authorities”. Where public authorities have
been obliged by a court decision to act in a specific
way, but the decision has been ignored or not imple-
mented for along period, the ECHR may hold the state
responsible, as the guarantees available under Article 8
of the Convention may become inoperative (“Taskin
and Others v. Turkey”) [24].
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Notably, although Article 8 of the Convention does
not explicitly mention the possibility of applying to the
Court for the protection of citizens’ environmental rights,
the grounds for such an application can be identified in
both domestic and international legal provisions. Such
provisions, in particular, are the following:

e The Constitution of Ukraine, according to which
everyone has the right to an environment that is safe for
their life and health, the right to compensation for dam-
age caused by the violation of this right (Article 50);
everyone has the right to appeal to international ju-
dicial institutions or organisations of which Ukraine
is a member or participant, to defend their rights and
freedoms if they have used all national legal remedies
(part 4 of Article 55) [11];

e Law of Ukraine “On Environmental Protection”,
according to which Ukraine guarantees the implemen-
tation of those rights in the field of environmental legal
relations, which are provided by the legislator to citi-
zens (part 1 of Art. 11), in the case of the international
treaty ratified by Ukraine, provides rules that vary from
the legislation of Ukraine on environmental protection,
the rules provided by the international treaty are ap-
plied (part 2 of Art. 71) [25];

e The Law of Ukraine “On the Basic Principles
(Strategy) of the State Environmental Policy of Ukraine
for the period up to 2030” according to which one of
the main purposes of Ukraine is to ensure the rights and
obligations of individuals in the field of environmental
legal relations, access to justice in environmental pro-
tection and natural resource management [1];

¢ Universal Declaration of Human Rights, according
to Article 8 of which everyone has the right to a remedy;,
which must be efficient and implemented by national
courts [26];

¢ Convention:

- The European Court of Human Rights should be es-
tablished to ensure that the signatory countries com-
ply with their obligations under the Convention and its
Protocols (Article 19).

- All issues relating to the interpretation and applica-
tion of the Convention and the Protocols thereto should
be under the jurisdiction of the Court (Article 32).

- The Court has jurisdiction to entertain the case when
the remedies granted at the national level have been
exhausted and within four months from the date of the
final decision (Article 35, Protocol No. 11) [14].

Thus, the legislator (both by adopting separate
laws and by ratifying the Convention) has established a
fairly broad foundation for the possibility of protecting
individuals’ rights and legitimate interests in the field
related to environmental safety.

Thus, justice has a crucial role to perform in ad-
dressing environmental human rights issues. In this
context, everyone should be provided with free access
to justice, including appealing court decisions to higher
instances. According to the legal position of the ECHR,
the principle of the rule of law and generally accepted

Law. Human. Environment. 2022. Vol. 13, No. 2

conceptions of justice, national courts should presume
the existence of positive obligations of the state in the
field of environmental human rights protection, even if
such obligations are not explicitly stated in the law, as it
is the inaction of public authorities and/or lack of proper
state regulation that results in violations of environ-
mental human rights [27, p. 176]. The authors of the re-
search support the opinion expressed by D.W. Jiga that
it is the inaction of public authorities that frequently re-
sults in violations of the environmental rights of citizens.
Looking ahead, the Court’s case law on cases brought
against Ukraine demonstrates this. Hopefully, allowing
the legislator to use as a source of law decisions issued in
cases initiated against other countries, as discussed above,
will allow Ukraine to avoid specific mistakes in the future.

Currently, everyone can apply straight to the
Court, which is, admittedly, a strong guarantee of cit-
izens’ rights in the environmental field. However, the
Court’s jurisdiction is related to the interpretation and
application of the Convention and its Protocols, and
there is no mention of environmental rights at all (and
there is no explicit connection between human rights
and the state of the environment in which they live).
However, following the practice of decision-making by
the Court, it can be concluded that such a connection
can be observed [28, p. 371].

Based on an analysis of ECHR judgments, in par-
ticular in the cases “Dubetska and Others v. Ukraine”
and “Fadeeva v. Russia”, D.V. Jiga concludes that national
courts and other competent authorities repeatedly en-
counter difficulties exactly in establishing the factual cir-
cumstances of the case, proving the fact of interference
in the private life of a person and its connection with
an environmental “irritant” which has a specific level of
danger. Considering this, methods and means of proof
in cases involving environmental human rights must be
developed and established in Ukrainian law. Such evi-
dence may include, among others, decisions of public
authorities and local government on the specific situa-
tion of the person whose environmental right has been
violated; and reports and studies performed by both
public and private institutions. By analogy, this evidence
should be evaluated by the court in the aggregate from
the standpoint of its admissibility, relevance and reliabil-
ity [27, p. 177]. The authors of this study agree with the
position expressed by D.W. Jiga, as the issue of proving
harm caused in environmental legal relations has its
specific features, and evidence often disappears over
time (considering their specifics), while consequences
remain. And for establishing a cause-and-effect relation-
ship, sometimes the evidence is not enough. Thus, while
supporting the idea that evidence in such categories of
cases could be the decisions of competent authorities in
particular situations, in addition, it would be advisable
to establish short time limits for such decisions, which
would ensure that specific factual circumstances can be
fully recorded to ensure that such decisions have the sta-
tus of appropriate evidence in the future.
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Unfortunately, an analysis of the Court’s rulings
demonstrates that the number of cases related to the
protection of environmental rights is increasing. Cur-
rently, there is every reason to conclude that in the ab-
sence of an efficient mechanism for the protection of
environmental rights at the national level, the number
of such cases will only increase. In general, the ECHR
considers the state as the entity primarily responsible
for ensuring the legal regulation of the protection of
environmental human rights. Thus, for the adoption of
efficient legislation in the field of protection of environ-
mental human rights, states should consider the practice
of the ECHR in this field [29, p. 150].

Currently, the ECHR has already considered sev-
eral cases against Ukraine concerning environmental
protection and environmental rights of citizens. Con-
sidering their small number, consider them. In particu-
lar, in the judgment in the case of “Dubetska and Others
v. Ukraine”, Application No. 30499/03, concerning the
application instituted by the Court against Ukraine on
September 4, 2003 under Article 34 of the Convention,
11 Ukrainian nationals stated that the authorities had
failed to protect their homes, and, thus, their private
and family life, from pollution caused by two industrial
plants, which was excessive and therefore the Court
held that there had been a violation of Article 8 of the
Convention. Following the examination of the case on
February 11, 2011, the Court awarded the applicants
the amounts they requested: one family - 32,000.00
euros, the other - 33,000.00 euros. In making its de-
cision, the court considered various factors, in partic-
ular, the duration of the situation that resulted in the
appeal to the court. In addition, in paragraph 142 of the
judgment, in this case, the Court draws attention to “the
complexity of issues relating to environmental policy,
which results in the role of the Court being mainly sub-
sidiary”. However, when the issues concern the national
policy, the Court first of all ascertains whether “the de-
cision-making process was fair”, and occasionally (in
some cases) may “review the substantive conclusions
of the national authorities” [30].

In the case “Grymkivskaya v. Ukraine” (applica-
tion No. 38182/03, judgment of October 21, 2011), the
ECHR established a violation of Art. 8 of the Convention
as there was no balance between the rights of the per-
son applying to the Court for protection and the public
interest: the state failed to prove that, before the road
was used as a motorway, an environmental impact
study was performed that would have been compre-
hensive and complete in this case; Ms Grimkovskaya
was practically deprived of the opportunity to influence
in any way key decisions relating to using the road as a
motorway (which passed through the street where she
lived). Considering the case, the Court held that Article 8 of
the Convention had indeed been violated in this case [31].

In the case of “Dzemiuk v. Ukraine” (application
No. 42488/02, judgment of February 4, 2014), Dzemiuk
referred to a violation of Articles 6 and 8 of the Convention,

as a cemetery was established near the house where
he lived despite court ban on such location (38 meters
from the house). Although Article 8 of the Convention is
mainly designed to protect individuals from arbitrary en-
croachment by the state apparatus, it may provide for
the adoption by the competent authorities of measures
designed to ensure respect for private life and home.
In this case, the Court concluded that there had been a
clear violation of Article 8 of the Convention, as the au-
thorities continued to violate the proximity of the cem-
etery to the applicant’s house, although the court had
prohibited such actions. Violation of the provisions of
environmental legislation existing at the national level
is perceived by the Court as a violation of Article 8 of
the Convention [32].

Thus, the above list of environmental cases demon-
strates that the ECHR, accepting a case concerning the
protection of violated environmental rights, considers
it by Article 8 of the Convention. And here it is hard to
exaggerate the significance of such an approach of the
Court to the issue of the possibility of protecting envi-
ronmental rights in the Court. It can be stated that in
the absence of such a so-called “creative” approach to
the interpretation of Article 8 of the Convention, there
could be no discussion about the protection of environ-
mental rights at the level of the ECHR.

Based on the analysis of the Court’s activity,
V.V. Kovalenko concludes that the Court can recognise the
violation of citizens’ rights in environmental legal rela-
tions within the framework of Article 8 of the Conventio
The court must examine whether the state was actually
aware of the problem, whether it failed to act, whether
there was a significant impact and substantial damage.
As the Court’s practice demonstrates, “the dynamic in-
terpretation of the Convention enables the ECHR to con-
stantly define updated approaches to the protection of
environmental rights”. The Court does not interfere in the
national policy explicit but only identifies specific viola-
tions, thus, Ukraine should be guided by the conclusions
reached by the ECHR in its judgments to develop guaran-
tees of respect, protection and restoration of human rights
in the field of environmental security [33, p. 455].

Indeed, an analysis of the Court’s judgments in
cases against several countries demonstrates that the
ECHR has in all these cases established precisely a vi-
olation of Article 8 of the Convention and has allowed
applications to be examined through the very prism of
a possible violation of the right to respect for private,
family life and the home of individuals. Notably, the
low number of cases and decisions against Ukraine in-
dicates that, at the national level, the state is generally
coping with the issues that arise in the area of protect-
ing citizens’ environmental rights. However, the analysis
of the judgments against Ukraine demonstrates that the
issues have a problem that can be divided into two no-
tional areas: 1) improper protection of environmental
rights by state authorities at the pre-trial level, i.e. inap-
propriate implementation of environmental protection
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activities (where there is a failure to implement specific
decisions taken - in the cases “Dubetska and Others v.
Ukraine” and “Grimkovskaya v. Ukraine”, the decision
concerning the eviction of applicants); 2) rejection of
national court decisions by the authorities and abuse of
power (the case “Dzemiuk v. Ukraine” - the court decided
that a council decision which allocated a specific plot
for building a cemetery was illegal, but subsequently
the local council decided again under the same condi-
tions to transfer the same plot for building a cemetery).

Admittedly, the existing judgments of the Court
in cases against Ukraine establish case law and define
the gaps that exist in this area, thereby demonstrating
what the state should consider when developing and im-
plementing national policy in the field of environmental
legal relations. The authors of the study consider it possi-
ble to propose the implementation of various measures
that strengthen the legal awareness of decision-makers
in the field of ensuring the right to a safe environment
(lectures, training, seminars, etc.). In addition, consid-
eration should be given to the necessity of short time
limits for the competent authorities to decide on spe-
cific situations relating to the protection of citizens’ en-
vironmental rights since the analysis suggests that the
issues before the Court were sometimes decided over
more than a decade ago. The authors of the research
proposal to strengthen the liability of officials who abuse
their power or official position (which occurred in the
circumstances specified in the judgment of the Court in
the case “Dzemiuk v. Ukraine”). In the field of environ-
mental rights protection, the establishment and opera-
tion of an environmental court are very relevant, in the
author’s opinion, whose efficient work will contribute
to the protection of individuals’ rights to a safe environ-
ment and thus reduce the number of applications to the
ECHR, but this is the subject of a separate study:.

Conclutions

The analysis of judicial protection of the environmen-
tal rights of citizens in the Court demonstrates that
the Court serves as a guarantor of the protection of the
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environmental rights of citizens. Guided by Article 34
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ECHR when all domestic remedies have been exhausted
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will examine it by Article 8 of the Convention, “Right
to respect for private and family life”. The analysis sug-
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approach in cases involving the protection of environ-
mental rights but delves more deeply into the spirit of
the individual’s right to respect for private and family
life, thus enabling human rights to be fully protected.

The activity of the ECHR is of great significance
for the judicial practice in Ukraine, and its decisions ur-
gently indicate the necessity of changes in the activities
of public authorities and domestic courts, to which citi-
zens apply to protect environmental rights.

The results of the study demonstrated gaps and
imperfections in the protection of environmental rights
at the national level. To overcome this, the authors of
the study suggest:

e to introduce various measures that strengthen the
legal awareness of decision-makers in the field of en-
suring the right to a safe environment (lectures, train-
ing, seminars, etc.);

e establish a short time frame for decision-making
by the competent authorities in particular situations con-
cerning the protection of citizens’ environmental rights;

e strengthen the responsibility of officials for abuse
of power or official position in the environmental field;

e to introduce the activities of the environmental
court.

The authors of the study consider the idea of intro-
ducing an environmental court to be quite relevant and one
that will be further explored and implemented in practice.
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0co6JIMBOCTI CyL0BOr0 3aXUCTY €KOJIOTiYHUX IIPaB rPOMaJsiH
y EBponerCcbKOMY CyAi 3 IpaB JIOAUHUA
O.1eHa AHaToJuiiBHA by3yHkKo, I01isg AnapiiBHa KpacHoBa

HaunioHasnbHUM yHiBepCHUTET GiopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayisn

CTaTTIO NPUCBAYEHO NMUTAHHIO MOXJIMBOCTI 3BepHEHHS 10 EBPONENCHKOro CyAly 3 NMpas JIIOJAWHU 3a 3aXUCTOM
€KOJIOT{YHUX MpaB. AKTYaJIbHICTh JJOC/Ii/P)KEHHS] 3yMOBJIEHO THM, L0 3 OTJISZIy Ha IJI06aJbHY €KOJIOTiYHY KpU3y
rOCTPO IOCTAJIO MUTAHHSA rapaHTii mpaBa 0co6u Ha 6e3MevyHe JOBKIJLIsA Ta Horo 3axucT. HeoOXi/iHICTh MpoBejeHHs
OKpPEeMOro J0C/i/PKeHHsI 3 OKPEeCJeHOT0 NUTaHHS BUHHUKJIA B 3B'A3Ky 3 THUM, 1[0 KOHBeHIis Mpo 3aXUCT mpas
JIIOJIMHU ¥ OCHOBOIIOJIOXKHUX CBO6O/I, BU3HAYAIOUU NIPaBa, sIKi BOHA rapaHTyeE, OKPEMO He BHU/JIiJISIE EKOJIOTIYHUX
npaB. CaMe TOMY JIOTIYHO IIOCTA€E MUTAHHSA: YU MOXKYTb 0COOU 3BEPTATHCS 10 EBPONENCHKOTO CYAY 3 IPaB JIIOJUHU
JUUIS 3aXMCTY MPaBa, ke 6e3mocepeiHbO B 3rafaHiil KoHBeHIIil BifcyTHE. MeTa cTaTTi - BUBUEHHS IPaBOBOi 623U
Ta MiJCTaB 3BepHEHb [0 EBPONENCHKOro Cyly 3 NMpaB JIIOAWHU. Y AOCHIJKEeHHI IpoaHali30BaHO 3aKOHO/aBui
Ta MD>XXKHapOJHO-NIPaBOBI aKTH, a TAKOX AiAJIbHICTb EBPOINENCHKOr0 CyAy 3 MpaB JIIOJUHH, METOI0 SIKOI € 3aXUCT
IpaB rpoMajisiH, 30KpeMa eKoJIOTiYHUX. MeTo/0JI0TiYHy OCHOBY AOCJi/KeHHsI CKJaJu $opMabHO-JOTIYHUH
MeTO/], MeTO/I1 aHaJIi3y Ta CUHTEe3y ¥ MOPiBHAJbHO-NIPABOBUN MeTO/|. Y PO6OTi pO3KPUTO 3arajbHO-TEOPETUYHI
acnekTH, NOB’sA3aHi i3 3aXKUCTOM eKoJioTiuHUX npaB. [IpoBe/ieHO aHasli3 NPAKTUKU 3aXUCTY CYJlaMU eKOJIOTIYHUX
IpaB, 30KpeMa Ha MDXHapoAHOMy piBHI. 3a pe3ysbTaTaMHd NPOBEAEHOr0 JOC/Ii[PKEeHHSA BCTAHOBJIEHO, IO
E€BpONENCHKUHN CyZ 3 TPaB JIAUHU JOMYCKAE 10 PO3TJISAY 3asBU 0Ci6 3 METO 3aXUCTY MOPYIIEHUX eKOJIOTIUHUX
MpaB, Ki po3r/sAaTbCs Kpidb Npu3My cT. 8 KoHBeHIil mpo 3aXUCT NMpaB JIJAWHHU i 0OCHOBOIIOJIOXKHUX CBOOO/;:
[IpaBo Ha OBAry /10 IPUBAaTHOTO, CIMEMHOT0 KUTTS Ta }KUTJa JtoJel. [I[pakThUuHa LiHHICTh JOC/iI>KEHHS IOJISITAE
B TOMY, 1[0 B CTATTi NIPOBEAEHO aHaJIi3 HALliOHAJBbHOIO Ta MXXHApPOJHOTO 3aKOHOJABCTBA, a TAaK0XK NPAKTUKHU
€BpPONENCHKOr0O CyAy 3 MpaB JIIOJWUHU, 3p00OJIEHO BUCHOBKH, SIKi PO3KPUBAIOTh MEBHi Mpo6JsieMH, MOB’s3aHi
3 IPUPOLOOXOPOHHOK AiAJIbHICTIO, Ta 3allpOINIOHOBAHO IEBHI MeXaHi3MHU iX MOJ0JIaHHA 3 METOK YHUKHYTHU
NOPYILUEHDb €KOJIOTIYHUX ITpaB IpoOMaJisiH

Katouosi ci08a: npaBa JiloJUHY, 3a6pyAHEHHS IOBKiJJIs, TPABO HA MOBAry /10 MIPUBAaTHOTO Ta CIMEHHOI0 XKUTTH,
MPaBOCY/1/isl, 3aXUCT MpaB
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