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legal analysis of international conventions, Islamic primary sources and contemporary legal acts of
Muslim states. The research identified differences in sources of law: international law was grounded
in secular universalism and the concept of human dignity, whereas the Islamic tradition derived norms
from their divine origin as established in the Qur’an and the Sunnah. It was found that international
law offered an individualistic model of rights guaranteed by the state through social mechanisms,
while Islamic jurisprudence proposed a complementary system of mutual family and community
obligations. The analysis of the legal systems of Saudi Arabia and Indonesia demonstrated differences
in the mechanisms of financial support for motherhood: state responsibility in international law
versus the nafaka system in Islam, as well as differing approaches to child custody - the best interests
of the child principle versus the hadana framework. The study of bioethical principles revealed
the unanimous position of Islamic jurists against surrogacy, rooted in the protection of lineage.
At the same time, points of convergence were identified in the recognition of the special status of
motherhood and the need for its protection. The practical significance of the research lies in the
potential use of the findings to develop hybrid regulatory models of motherhood rights in Muslim
countries that integrate international standards with religious-legal traditions, which is particularly

relevant in the context of the globalisation of legal space

Keywords: nafaka; hadana; figh; Maqasid al-Sharia; discrimination

Introduction

Motherhood, as one of the fundamental social
roles, lies at the intersection of diverse legal and
cultural systems. In the contemporary world,
rights related to motherhood are regulated both
by universal norms of international law and by
provisions of traditional legal systems, particu-
larly Islamic jurisprudence. The interaction aris-
ing at the junction of these systems represents a
complex issue in which universal principles of
equality may collide with religious and cultur-
al conceptions of the roles of men and women.
The relevance of the study is conditioned by the
growing need to understand the mechanisms of
interaction between international standards for
the protection of motherhood rights and Islam-
ic legal traditions in the context of the globali-
sation of legal space and migration processes.
Modern Muslim communities, both in tradition-
ally Islamic countries and in diasporas, exist in
a state of constant legal pluralism, where their
family relations are simultaneously regulated by

international conventions, national legislation
and norms of Sharia.

The current state of research on this topic
is characterised by fragmented approaches and
insufficient systematic comparative analysis.
N.A.B.M. Daud (2025) carried out a critical exam-
ination of the reception of the Universal Decla-
ration of Human Rights in Muslim communities,
identifying deep epistemological divergences in
the understanding of the sources and nature of
human rights between Islamic and Western lib-
eral traditions. The author found that the most
significant contradictions are concentrated in
the sphere of family relations and gender roles,
where religious norms display maximum re-
sistance to secular influences. F.R. Meybodi and
S. Rasouli (2022) conducted a detailed compar-
ative analysis of the Universal and Islamic Dec-
larations of Human Rights in the field of wom-
en’s and family rights, demonstrating that the
differences between these documents concern
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not only terminological formulations but also
fundamental principles of rights conception. The
researchers showed that the Islamic tradition of-
fers a complementary model of rights based on
mutual obligations and collective responsibility,
which differs from the individualistic model of
international law.

In the field of concrete aspects of the reali-
sation of motherhood rights, a significant meth-
odological contribution was made by N. Kumar
and P. Ranga (2025), who analysed judicial prac-
tice concerning the protection of labour rights
of pregnant women and mothers across various
jurisdictions, identifying substantial gaps in the
enforcement of international standards at the na-
tional level. The authors established the systemic
nature of the phenomenon of the “motherhood
penalty”, manifested in discriminatory practic-
es by employers despite the formal legislative
prohibition of such actions. Bioethical aspects
of motherhood in the Islamic context received
systematic development in the works of N. Jaser
and C. Ahaddour (2023), who methodologically
mapped Islamic ethical discourse on prenatal di-
agnostics and abortion, identifying the existence
of significant intra-Islamic pluralism of views on
complex biomedical issues. I. Jalili et al. (2024)
conducted a comprehensive socio-legal analysis
of the legitimacy of abortion in Islamic jurispru-
dence and Indonesian law, uncovering complex
mechanisms for adapting classical religious
norms to modern medical realities and repro-
ductive technologies. These studies convincingly
showed that the Islamic legal tradition possesses
substantial internal hermeneutical flexibility that
allows for the integration of scientific advances
while preserving fundamental religious princi-
ples and ethical imperatives.

Contemporary trends in the evolution of
[slamic family law were analysed in detail by
N.E.H. Pane et al. (2024), who examined the in-
fluence of Sharia norms on the realisation of
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women’s rights in comparative perspective with
modern secular family law. The authors found
that Muslim states demonstrate a wide array of
models for harmonising traditional and modern
legal norms - from conservative reproduction of
classical provisions of medieval legal schools to
innovative interpretations that take into account
changing socio-economic conditions. E. Zuhri-
ah et al. (2024) focused their research on the
analysis of women’s right to refuse pregnancy in
the Indonesian legal context, identifying complex
institutional mechanisms for balancing religious
norms and principles of reproductive autonomy
in a pluralistic society. S. Ahmed (2024) offered
a conceptual analysis of Muslim motherhood as
a sociocultural phenomenon, identifying spe-
cific features of Islamic understandings of ma-
ternal roles and obligations. E. Lapiedra-Gutiér-
rez (2025) conducted a historical analysis of the
concept and functions of motherhood in Islamic
societies from the medieval period to the present,
revealing evolutionary trends in the understand-
ing of motherhood rights and status.

Despite the existence of a substantial body
of individual studies on various aspects of moth-
erhood rights in Islamic and international legal
contexts, the academic literature lacks a com-
prehensive comparative analysis that would sys-
tematically address the conceptual foundations,
institutional implementation mechanisms and
convergence potential of these legal traditions.
Most existing works focus either on individual
aspects of motherhood rights or on the exami-
nation of specific national models of legal regu-
lation, which does not allow for the development
of a holistic scholarly understanding of the nature
and dynamics of interaction between internation-
al law and Islamic jurisprudence in this critically
important domain of human relations.

The present study was aimed at addressing
the identified theoretical gap through a compara-
tive analysis of motherhood rights in international
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law and the Islamic legal tradition. The main
objectives of the research were: the systema-
tisation of international legal standards for the
protection of motherhood and the identification
of their evolutionary dynamics; the comprehen-
sive analysis of the Islamic concept of the rights
and obligations of the mother in the context of
religious-legal doctrine; and the identification
of points of conceptual intersection and funda-
mental doctrinal divergences between the legal
systems under examination.

Materials and Methods

This study was conducted as a theoretical and
applied work based on a comprehensive com-
parative legal analysis of international legal
sources, religious legal texts and practical ma-
terials of international organisations that char-
acterise contemporary approaches to the pro-
tection of maternal rights across different legal
traditions. The methodological foundations of
comparative jurisprudence were studied using
the work of N. Kumar and P. Ranga (2025). The
research was carried out from January 2024 to
October 2025 with an examination of legal doc-
uments and judicial practice covering the period
from 1948 (the adoption of the Universal Decla-
ration of Human Rights) to October 2025, which
made it possible to trace the full evolution of
international standards for the protection of
motherhood and their interaction with religious
legal traditions. The geographical scope includ-
ed an analysis of legal systems with a detailed
examination of the contemporary practices of
Saudi Arabia, Indonesia and Malaysia, as well
as an analysis of Kazakhstan’s family and mar-
riage legislation as an example of a post-Sovi-
et Muslim jurisdiction, representing different
approaches to the implementation of religious
norms in a modern legal context.

The empirical base of international law
consisted of the key universal documents of the

United Nations (UN): The Universal Declaration
of Human Rights (1948), United Nations General
Assembly Resolution No. 2200A (XXI) (1966) and
the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) (United
Nations General Assembly..., 1979). Specialised
conventions of the International Labour Organ-
ization (ILO) were examined, in particular the
Maternity Protection Convention No. 183 (In-
ternational Labour Organization, 2000), as well
as regional instruments, including the European
Convention on Human Rights (1950). A detailed
analysis was carried out of the gap between for-
mal legal norms and their practical implementa-
tion, which required the study of reports by inter-
national organisations, including documents of
the United Nations International Children’s Emer-
gency Fund (UNICEF) (2019) and the Convention
on the Rights of the Child (United Nations Gen-
eral Assembly..., 1989). The study also explored
secondary sources, particularly M. Hyland and
L. Shen (2022), which provided detailed analyses
of relevant reports and documents from interna-
tional organisations such as UN Women and the
World Bank.

The Islamic legal framework of the study
included primary sources of religious law:
Qur’anic texts in authoritative databases (Quran.
com, n.d.) and hadith collections in the electron-
ic repository (Sunnah.com, 2025), encompass-
ing all major Sunni compilations. Contemporary
fatwas and decisions of Islamic legal institu-
tions were examined, including materials of
the International Islamic Figh Academy (n.d.),
Egypt's Dar Al-Ifta (Al-Shari’ah, n.d.) and the
Mufti of the Federal Territory’s Office (2016).
Modern codifications of Islamic family law were
analysed, including the Personal Status Law
No. M/73 (2022) and the Marriage Law of the
Republic of Indonesia No. 1 (1974).

Judicial practice was studied through an anal-
ysis of decisions of the European Court of Human
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Rights, the Court of Justice of the European Union
and UN human rights committees. Contemporary
bioethical and technological challenges in the
field of maternal rights were examined, includ-
ing decisions of the European Court of Human
Rights (ECHR) on surrogacy and the definition of
maternal legal status in the context of new repro-
ductive technologies (European Court of Human
Rights, 2025). Particular attention was given to
landmark precedents such as Webb vs EMO Air
Cargo (UK) Ltd Case C-32/93 (1994) and cas-
es from the series “They are girls, not mothers”
(Amnesty International, 2025), which shaped
contemporary standards of non-discrimination
and reproductive rights. The criteria for select-
ing judicial precedents included: influence on the
development of international standards of ma-
ternal rights, the presence of core legal positions
on non-discrimination, reproductive rights and
family relations, and relevance to comparative
analysis with Islamic legal norms. Excluded were
decisions on individual disputes without prece-
dent value, cases not directly addressing maternal
rights and judgments of national courts without
international resonance. The study included an
analysis of international legal protection against
forced motherhood and the safeguarding of re-
productive autonomy as an integral element of
maternal rights.

The methodological basis of the study was
built on the principles of critical comparative
jurisprudence, applying historical legal, formal
juridical, and systemic structural approaches
to the analysis of legal norms. The compara-
tive legal method was used to identify shared
principles and differences between secular and
religious legal traditions in the protection of
motherhood. This approach allowed for a deep-
er understanding of how different legal systems
conceptualise maternal rights, balancing univer-
sal human rights with culturally and religiously
specific frameworks.

Law. Human. Environment. 2026. Vol. 17, No. 1

Results

Maternity rights

in the system of international law

Motherhood as a social function and the right to
non-discrimination are enshrined in the funda-
mental document CEDAW (United Nations Gen-
eral Assembly..., 1979), whose preamble empha-
sises the basic principle of the inadmissibility of
discrimination against women on the basis of
their reproductive role and calls for an under-
standing of motherhood as an important social
function. This provision holds a central position,
as it moves motherhood from a strictly private,
biological sphere into the public and socially sig-
nificant domain. If motherhood is understood as
a social function, then responsibility for its sup-
port must be borne by society as a whole rather
than by an individual employer. This principle
serves as a key justification for financing ma-
ternity benefits through state or social funds,
which prevents the entire burden from falling
on enterprises and helps avoid discriminatory
practices. Article 11 of CEDAW elaborates this
approach, requiring State Parties to take all
appropriate measures to eliminate discrimina-
tion against women in the field of employment.
This includes a prohibition on dismissal on the
grounds of pregnancy or maternity leave, as well
as the provision of paid leave and social benefits.
Protection against discrimination and the right
to paid maternity leave constitute interlinked el-
ements forming a unified system. For example,
the International Labour Organization (2000)
explicitly prohibits the dismissal of a woman
during pregnancy and maternity leave, except
in circumstances unrelated to her condition,
with the burden of proof placed on the employer.
These provisions operate in conjunction to cre-
ate a comprehensive system of protection aimed
at ensuring the woman’s economic stability and
her equal access to the labour market during
pregnancy and following childbirth.
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The comprehensive system of internation-
al legal protection of motherhood is based on a

range of international instruments, the key provi-
sions of which are systematised in Table 1.

Table 1. Key articles of international instruments concerning maternity rights

Article/ . Scope of
Document P Core provision F
aragraph application
. Special measures aimed at protecting maternity are General
Article 4 . S .
not considered discriminatory. protection
. Protection against dismissal due to pregnancy, paid .
CEDAW Article 11 maternity leave, establishment of childcare facilities. Labour rights
Article 12 The right to health care, mcludl'ng services related to Health
family planning.
. Minimum duration of maternity leave (14 weeks),

Maternity ) . .

. . . cash benefits (at least two thirds of previous .

Protection Various articles . ) 1 Labour rights

. earnings) financed through social insurance
Convention No. 183
schemes.

Universal General
Declaration of Article 25 The right to medical care and social protection. protection,
Human Rights Health

ICESCR Article 12 The right to th_e highest attainable standard of Health
physical and mental health.

Source: compiled by the authors based on Universal Declaration of Human Rights (1948), European Convention
on Human Rights (1950), United Nations General Assembly Resolution No. 2200A (XXI) (1966), General Assembly
Resolution No. 2200A (1966), United Nations General Assembly Resolution No. 34/180 (1979), United Nations
General Assembly Resolution No. 44/25 (1989), International Labour Organization (2000), N. Kumar and

P. Ranga (2025)

Protection of maternity rights is based on
various international conventions. United Na-
tions General Assembly Resolution No. 2200A
(XXI) (1966) affirms the right of every person
to social security (Article 9) and the right to the
highest attainable standard of physical and men-
tal health (Article 12). Although these provisions
do not focus exclusively on maternity, they form
a fundamental basis for its protection. Article 10
of the Covenant separately emphasises that moth-
ers should receive special protection. In addition,
maternity rights are considered in the context of
the right to family and private life as enshrined in
Article 8 of the European Convention on Human
Rights (1950). This acquires particular relevance
in light of new social and technological realities,
such as surrogacy. The ECHR recognises that the
legal presumption that the woman who gives
birth to the child is its mother falls within the

wide margin of appreciation afforded to States
(European Court of Human Rights, 2025). This
position demonstrates the dynamic character of
international law, which adapts to emerging chal-
lenges. At the same time, the broad margin of ap-
preciation granted to States reflects the absence
of a global consensus on ethically complex issues,
leaving room for diverse national approaches.
However, this pluralistic approach provides the
flexibility necessary for implementation across
different legal and cultural contexts and under-
scores the deep integration of maternity rights
into the broader human rights system, cover-
ing dimensions ranging from labour relations to
health and family life.

The ILO plays a central role in the protection
of the rights of working women, beginning from
1919 (Addati, 2015). Its key instrument is the In-
ternational Labour Organization (2000), which

Law. Human. Environment. 2026. Vol. 17, No. 1




Motherhood rights in international human rights instruments...

establishes minimum standards for States. The
core provisions of the Convention include the du-
ration of leave: the minimum period of paid ma-
ternity leave is at least 14 weeks. The Convention
provides for a mandatory six weeks of leave after
childbirth, unless otherwise agreed at the nation-
al level. Cash benefits must amount to at least two
thirds of the woman’s previous earnings. Impor-
tantly, these benefits must be provided through
compulsory social insurance or public funds,
rather than directly by the employer. This is cru-
cial for preventing discrimination, as transferring
financial responsibility directly to employers may
create incentives to refuse to hire or to dismiss
pregnant women. Protection against discrimina-
tion is set out in Article 9, which expressly pro-
hibits discrimination in employment on grounds
of maternity. This includes the prohibition on
requiring a pregnancy test at the time of recruit-
ment. Breaks for breastfeeding must be granted
as one or more daily breaks for feeding the child.
These breaks must be counted as working time
and remunerated accordingly.

The case law of the ECHR and the Court of Jus-
tice of the European Union (CJEU) plays a decisive
role in shaping and expanding international stand-
ards for the protection of maternity rights. The
courts emphasise that the financial interests of the
State or employer cannot justify such discrimina-
tion. This reflects the uncompromising approach
of international courts to the protection of the
rights of pregnant women. Case law actively fills
the gaps that exist in legislation. For instance, in
the well-known case Webb v EMO Air Cargo (UK)
Ltd, Case C-32/93 (1994), the CJEU examined a
situation in which a woman was hired to replace
another employee on maternity leave but was
dismissed once she herself became pregnant. The
Court held that dismissal on grounds of pregnancy
constitutes unlawful direct discrimination, irre-
spective of circumstances. The ruling highlighted
that the mere fact of pregnancy cannot be used as

Law. Human. Environment. 2026. Vol. 17, No. 1

a justification for termination of employment, re-
inforcing that discrimination on the basis of preg-
nancy violates fundamental rights to equality and
non-discrimination. This case not only set a prec-
edent in establishing the right of pregnant women
to employment protection but also illustrated that
case law does not simply apply existing norms but
sets concrete criteria for assessing discrimination,
transforming a general prohibition into a practical
mechanism of protection.

Decisions of UN committees and other inter-
national judicial bodies demonstrate that mater-
nity rights form part of the broader framework
of reproductive rights. Landmark precedents
such as the “They are girls, not mothers” cases,
adopted by the UN Human Rights Committee, es-
tablished new standards obliging States to ensure
access to abortion for victims of rape, thereby
prohibiting forced motherhood (Amnesty Inter-
national, 2025). Similarly, other judicial decisions,
including the protection of the rights of girls ex-
cluded from school due to pregnancy, demon-
strate that motherhood must be a conscious and
voluntary choice rather than the result of coer-
cion or denial of medical care. These precedents
show that the international legal protection of
the rights of the mother begins even before child-
birth, encompassing reproductive rights.

Despite strong legal mechanisms, discrim-
ination against pregnant women and mothers
remains widespread (Ryskaliyev et al, 2019;
Khamzina et al., 2021). This gap between formal
rights and actual practice is reflected in the phe-
nomenon known as the “motherhood penalty”.
Research by S.J. Correll et al. (2007) indicated that
mothers receive lower wages, have fewer promo-
tion opportunities and are frequently perceived
as less competent or less committed to work com-
pared with childless women and men. There is a
direct causal link between existing policies and
this phenomenon. Insufficiently developed family
policies and the absence of paid leave for fathers
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exacerbate gender imbalances in childcare re-
sponsibilities. When mothers receive significantly
more paid leave than fathers, employers develop
expectations that women will bear the primary
burden of childcare, which in turn leads to dis-
crimination and loss of career opportunities. The
absence of gender-neutral policies entrenches
traditional gender roles and deepens inequality
(International Labour Organization, 2025). In-
ternational standards frequently do not extend
to women working in the informal sector, who
lack access to official protection mechanisms and
social insurance. This creates a significant gap in
the protection system, leaving millions of women
without essential guarantees.

According to World Bank data, there is a
clear global trend towards increasing the dura-
tion of maternity leave, which in many countries
exceeds the ILO minimum of 14 weeks (Hyland
and Shen, 2022). However, despite this progress,
inequalities persist. International organisations
such as UNICEF (2019) and UN Women actively
promote the concept of “family-friendly policies”.
This approach extends beyond traditional mater-
nity leave and includes support for breastfeeding
and access to quality childcare services. These
organisations, as well as World Bank research,
demonstrate that support for mothers and fami-
lies is not only a human rights issue but also an
economic tool. Family-oriented policies increase
women'’s labour force participation, reduce staff
turnover, decrease absenteeism and stimulate
Gross Domestic Product (GDP) growth.

Maternity rights in the Islamic legal tradition

Islamic jurisprudence (figh) represents a unique
legal system, which differs from secular legal
traditions in its approach to maternity rights.
While modern international law is based on the
concept of universal human rights, developed
within the process of secularisation of Western
society, Islamic law derives from the principle of

divine origin of norms enshrined in the Qur’an
and the Sunnah of the Prophet Muhammad (In-
dex of the Holy Quran, n.d.). This fundamental
difference in sources of law establishes a distinct
methodology of legal regulation, where rights
and freedoms are not regarded as inherent or in-
alienable characteristics of the individual but as
privileges granted by Allah, inextricably linked
to corresponding duties. A central element of
the Islamic approach to maternity rights is the
concept of Maqasid al-Shariah (objectives of the
Shariah), developed by classical Islamic jurists
as a universal principle for interpreting religious
law (Auda, 2008). According to this concept, all
Islamic laws aim to protect five fundamental
goods: religion (hifz al-din), life (hifz al-nafs),
intellect (hifz al-aql), progeny (hifz al-nasl), and
property (hifz al-mal). The principle of hifz al-
nasl occupies a central position in this hierarchy,
as it ensures not only the biological continuation
of the human race but also the preservation of
the Islamic community (ummah) as a religious
and social institution. This principle forms the
philosophical foundation for all norms relating
to marriage, family relations, child-rearing, and
the regulation of reproductive behaviour among
Muslims. The Islamic legal tradition rejects the
individualistic approach to rights characteris-
tic of Western liberalism. Instead, it provides a
complementary system in which the rights of one
subject are inseparably linked to the duties of
another. In the context of maternity, this implies
that a mother’s rights to financial support, pro-
tection, and respect are balanced by her duties in
child-rearing and care, and correspond with the
father’s obligations to provide for the family ma-
terially. Such interdependence creates a system
of social protection founded not on state institu-
tions solely but on familial ties and religious obli-
gations. This model differs from secularised soci-
eties, where the State assumes responsibility for
the social protection of maternity through social
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insurance schemes, maternity benefits, and other
mechanisms of public support.

The Qur’anic basis for maternity is enshrined
in verses 17:23-24, which establish respect for
parents as a religious duty immediately follow-
ing worship of Allah. According to the authori-
tative database Quran.com (2025), these verses
prescribe worship of Allah alone and doing good
to one’s parents. Hadith literature on the status
of mothers is presented in the major electronic
database Sunnah.com (2025), which includes all
primary Sunni collections. Of particular signif-
icance is a hadith from Sunan an-Nasa’i (n.d.),
which states that “Paradise lies beneath the feet
of mothers”, confirming the exceptional status of
motherhood in Islam (Sunan an-Nasa’i, n.d.). This
database provides hadiths in Arabic with transla-
tions into English and other languages. Maqasid
al-Shariah, including hifz al-nasl (protection of
progeny), is one of the five primary objectives
of Islamic law. M. Al-Shari’ah (n.d.) explains that
the protection of the family line and maternity is
a fundamental principle underpinning all aspects
of family law. Nafagah norms establish a compre-
hensive system of financial support. Al-Islam.org
defines nafaga as the husband’s obligation to pro-
vide for all family needs in accordance with availa-
ble resources, customary practices, and the social
and economic status of the family (Amini, n.d.).

The distinction between hadana and wilaya
is clearly explained in the authoritative source
Al-Islam.org. M.J. Mughniyya (n.d.). notes that
custody (hadana) is not related to guardianship
(wilaya) in respect of marriage and is limited to
care for the child for purposes of upbringing and
protection during the period in which female care
is required. Age limits vary across madhhabs:
the Hanafi school provides custody for boys until
age 7 and girls until age 9; the Shafi’i school un-
til the age of discernment (mumayyiz), when the
child may make a choice; the Maliki school - boys
until puberty, girls until marriage; the Hanbali
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school - 7 years irrespective of gender, thereafter
the child chooses; the Imami (Shi’a) school - boys
until 2 years, girls until 7 years. Islamic bioethical
principles regarding maternity are based on the
preservation of lineage (hifz al-nasl) as one of the
five primary objectives of the Shariah. Research
by S. Islam et al. (2013) confirms the unanimous
position of Islamic scholars against surrogacy.
The prohibition of surrogacy is based on several
principles: mixing of lineage (nasab), creating un-
certainty regarding true parentage; involvement
of a third party, violating principles of family ex-
clusivity; potential adultery (zina) when gametes
are used outside marriage. The concept of nasab
establishes legitimate lineage, which determines
inheritance rights, marriage prohibitions, legal
identity, and family obligations. The Mufti of Fed-
eral Territory’s Office (2016) confirms the strict
prohibition of surrogacy in Sunni schools of law.
Saudi Arabia represents a significant ex-
ample of contemporary application of Islam-
ic family law through The Personal Status Law
No. M/73 (2022), enacted by Royal Decree. Key
innovations in the field of maternity include: a
minimum marriage age of 18 for both parties;
maternal priority in child custody, with 2025
rules preserving custody even upon the mother’s
remarriage (for children under 2 years); expand-
ed maternal rights to establish paternity through
deoxyribonucleic acid (DNA) evidence without
the husband’s consent; retention by women of
full control over their property. The Saudi Family
Council provides full access to the legislation, in-
cluding implementation regulations. This law con-
sists of 252 provisions based on Hanbali jurispru-
dence, adapted to contemporary needs. Indonesia
demonstrates a unique model of implementing
Islamic family law within a pluralistic legal sys-
tem through The Marriage Law of the Republic of
Indonesia No. 1 (1974). The system of maternity
rights includes requirements for a religious cere-
mony plus civil registration, a dual custody system
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(Islamic law for Muslims, civil law for non-Mus-
lims), in which Muslim mothers retain custody of
children until age 12 (mumayyiz), after which the
child may choose, and a system of joint property
with exceptions for inheritance and gifts.

The Republic of Kazakhstan provides a dis-
tinctive example of a post-Soviet Muslim jurisdic-
tion, where Islamic traditions are integrated into
secular legislation via the Code of the Republic
of Kazakhstan “On Marriage (Matrimony) and
Family” (2011). The Kazakh model of maternity
rights is characterised by parental equality with
prioritisation of the child’s interests, a system of
state maternity and childbirth benefits equivalent
to the average monthly income over 12 months,
maternal leave of 126 calendar days (exceeding
ILO standards), and the preservation of cultural
traditions respecting maternity through the in-
stitution of “ata-ana” (parental veneration). The
system includes a one-time birth allowance of 38
Monthly Calculation Index (MCI) (KZT 149,416
in 2025) for the first three children and 63 MCI
(KZT 247,716) for the fourth and subsequent
children (Electronic Government of the Republic
of Kazakhstan, 2025).

The electronic platform “Egov.kz” ensures
full access to family legal services via the com-
posite service “Child Birth”, including regis-
tration of birth, assignment of benefits, and
enrolment in kindergarten. Kazakh legislation
also regulates surrogacy (Articles 54-59 of the
Code), which distinguishes it from strict prohi-
bitions in classical Islamic jurisprudence and
demonstrates adaptation to contemporary re-
productive technologies (Code of the Republic of
Kazakhstan...,, 2011). In comparative terms, Ka-
zakhstan demonstrates a hybrid model, combin-
ing state responsibility for social protection of
maternity with preservation of traditional fami-
ly values, providing an alternative to both purely
secular international approaches and religiously
based systems of family obligations.

This integration of Islamic legal principles
within a secular framework is not unique to Ka-
zakhstan (Ahmad et al., 2020). Across many Is-
lamic countries, the ongoing dialogue between
international human rights standards and tradi-
tional Islamic jurisprudence is exemplified in the
growing involvement of contemporary female
scholars in Islamic law. As seen in the work of the
International Islamic Figh Academy (n.d.), which
unites 57 member states of the Organisation of
Islamic Cooperation, there is a dedicated depart-
ment for family, women, children, and the elderly.
The Academy’s issuance of collective fatwas on
contemporary issues, including maternity and
family rights, highlights the importance of engag-
ing with modern legal challenges while remain-
ing grounded in religious tradition. Institutions
like Dar al-Ifta al-Misriya, which issues between
500 and 1,000 fatwas annually, further exempli-
fy how Islamic legal institutions address evolving
societal needs. Moreover, female scholars, such
as Dr. Tasneem Al-Kiek from Rutgers University
and Ustaza Maryam Amir from Al-Azhar Univer-
sity, are increasingly contributing to the shaping
of Islamic jurisprudence, particularly in the realm
of women's rights (Women and Nonbinary Schol-
ars of Islamic Studies, n.d.). Their involvement
demonstrates the dynamic and evolving nature of
Islamic law, where contemporary interpretations
can complement traditional values and address
modern challenges in areas such as maternity
protection and family rights.

Comparative analysis of international

and Islamic norms

Maternity rights in international law and the Is-
lamic legal tradition exhibit both points of con-
vergence and fundamental divergences. The
most significant divergence lies in the source of
rights. International law considers rights as uni-
versal, deriving from human dignity, whereas the
Islamic tradition grounds them in divine origin.
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This fundamental distinction shapes further dif-
ferences in the mechanisms and subjects of legal
protection. International law predominantly fo-
cuses on individual rights and freedoms guaran-
teed by the State through legislation and social
mechanisms. Its objective is to achieve equality,
which includes, for example, the right to paid ma-
ternity leave and job security (Silva-Fernandez et
al, 2025). In contrast, the Islamic tradition em-
phasises family and community, where maternal
rights are part of a system of mutual obligations
among family members. Financial support for the
mother is the responsibility of the husband or
family, rather than the State. Differences also ex-
ist regarding child custody. International law ad-
heres to the “best interests of the child” principle
as the central criterion. In Islamic law, while the

child’s welfare is important, the principle of hada-
na grants the mother primary custody, which may
be lost under certain conditions and may transfer
to the father as the child reaches a specific age
(Ghasemi et al., 2023).

Despite these divergences, both systems aim
to ensure the welfare of mother and child. Both
approaches recognise the need to protect mater-
nal health, provide support, and eliminate adverse
conditions. The potential for dialogue between
these systems lies in examining how Islamic legal
systems in the contemporary world adapt tradi-
tional norms to the requirements of international
law, for instance, in the areas of medical care and
labour rights. To systematise the main differences
between the two legal approaches to maternity, a
comparative overview is presented in Table 2.

Table 2. Comparative analysis of maternity rights in international law and the Islamic legal tradition

Aspects International law

Islamic legal tradition

Source of rights

Secular, universal, based on human dignity

Divine origin, based on religious doctrine

The nature of rights

Individual rights guaranteed by the State

Rights embedded in family
and community obligations

Right to
non-discrimination

Requires elimination of discrimination
based on sex and maternity in all spheres,
particularly in employment

The status of the mother is elevated,
requiring special respect and care.

Paid leave

Provided by the State or employer
according to national legislation
(CEDAW, ILO Conventions)

Financial support during pregnancy
and breastfeeding is the husband’s
responsibility

Financial support by the State (ICESCR)

Falls within social protection provided

Responsibility of the husband, children,
or guardian

Custody rights of the child”

Determined based on the “best interests

Mother has primary right (hadana),
but this may be reviewed as the child ages

Adaptation to
contemporary

realities and scientific progress

Legal norms are periodically reviewed
and updated based on social

Jurisprudence demonstrates flexibility,
integrating scientific knowledge, e.g.,
regarding pregnancy duration

Source: compiled by the authors based on Quran.com (n.d.), Sunnah.com (n.d.), I. Amini (n.d.), M.J. Mughniyya (n.d.),
Universal Declaration of Human Rights (1948), United Nations General Assembly Resolution No. 2200A
(XXI) (1966), The Marriage Law of the Republic of Indonesia No. 1 (1974), United Nations General Assembly
Resolution No. 34/180 (1979), United Nations General Assembly Resolution No. 44/25 (1989), International
Labour Organization (2000), S. Islam et al. (2013), ER. Meybodi and S. Rasouli (2022), The Personal Status Law

No. M/73 (2022), N.A.B.M. Daud (2025)

The analysis of the presented table demon-
strates that the primary divergences between
international law and the Islamic legal tradition

Law. Human. Environment. 2026. Vol. 17, No. 1

concern the conceptual foundations and mecha-
nisms for the implementation of maternity rights.
International law is built on a secular basis,
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emphasising individual rights and state guaran-
tees, whereas Islamic law integrates the rights of
the mother within a system of familial and com-
munal obligations grounded in divine authority.
Nonetheless, both systems recognise the special
status of motherhood and the necessity of its
protection, albeit through different mechanisms
(Lakisa, 2025). The Islamic tradition confers
upon the mother a high social status and primary
custodial rights over young children, correlating
with international standards of maternity pro-
tection. The divergence lies in the mechanisms of
provision: international law places responsibility
on the state, while Islamic law relies on the fam-
ily and community (Misbah, 2024). The research
identified significant potential for convergence
between universal human rights and Islamic legal
doctrine in the domain of maternity protection,
based on shared foundational values regarding
maternal health and child welfare. Contempo-
rary Islamic states demonstrate the capacity to
synthesise international standards with religious
norms through mechanisms of legal pluralism
and innovative interpretation of traditional texts.
These points of convergence provide a basis for
the development of hybrid regulatory models that
combine universal principles with culturally and
religiously specific frameworks. Such patterns
warrant further detailed examination within con-
temporary scholarly debates and practical exam-
ples of implementation.

Discussion

The comparative analysis of maternity rights in
international law and the Islamic legal tradition
revealed substantial differences in conceptual
approaches, which require detailed considera-
tion within contemporary academic discourse.
The data indicate a fundamental divergence be-
tween secular and religious paradigms of legal
understanding, corroborated by existing schol-
arship. The identified conceptual difference in

the sources of rights - divine origin in the Islamic
tradition versus secular universalism in interna-
tional law - is further explored in the study by
M. Vidanaité (2023), which examined the issue
of agency in Islam and human rights among Bal-
tic Muslim women. The author concluded that
religious women do not perceive secular human
rights as contradictory to their beliefs, but rath-
er integrate them into their own value system
through religious interpretation. This supports the
findings of the present study on the possibility of
synergy between legal systems despite differences
in legitimacy sources and supplements the analy-
sis with practical mechanisms of such integration
at the level of individual legal consciousness.

The complementary nature of the Islamic
legal model, based on mutual obligations, aligns
with the findings of S.N. Tawakulli (2021), who
analysed maternal responsibilities and custody
rights in Islamic jurisprudence. The study demon-
strated that Islamic law views maternal rights
not as isolated privileges but as components of a
complex system of family relationships, where the
rights of one party correspond to the obligations
of others. The present analysis extends this the-
sis by showing that such an approach differs from
the individualistic model of international law,
creating an alternative system of social protec-
tion for maternity. The examination of bioethical
aspects of motherhood within the Islamic context
revealed the presence of intra-Islamic pluralism
on complex reproductive issues, as confirmed by
S. Halepoto et al. (2025). The authors conducted a
comparative analysis of the rights of unborn chil-
dren under Islamic law and international human
rights law, identifying differences among Islamic
schools of jurisprudence regarding the deter-
mination of the beginning of life and associated
rights. The prohibition of surrogacy in the Islam-
ic tradition further complements this picture,
demonstrating that despite pluralism, consensus
positions exist on key reproductive ethics issues
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(Toktarbekova et al., 2025a). The models of har-
monising international standards with Islamic
norms are further substantiated by A.A. Elkho-
ly (2024), who analysed anti-discrimination
measures in Egypt following the 2014 Constitu-
tion. The study revealed that the Egyptian legal
system demonstrates the ability to incorporate
international non-discrimination standards while
maintaining Islamic legal identity. The present
data extend this understanding, showing specific
mechanisms for harmonisation in the field of ma-
ternity rights and highlighting the potential for
developing hybrid legal models.

The identified differences in mechanisms for
financial provision during maternity - state re-
sponsibility under international law versus family
obligations under Islamic law - correspond with
findings by C. Pereira-Kotze et al. (2022), who
analysed maternity protection legislation and
policies in South Africa. The authors noted frag-
mented protection systems and insufficient state
support mechanisms. The findings suggest that
the Islamic family-support model (nafaga) may
serve as an additional mechanism of social pro-
tection, particularly where state institutions are
weak. Differences in approaches to child custody
were further explored in the work of R.A. Yusoff
and M.M. Raihanah (2022), who examined mater-
nal narratives in Muslim women’s texts. The study
established that the Islamic concept of mother-
hood includes specific cultural and religious ele-
ments not adequately reflected in the universal-
ist frameworks of international law. The present
analysis of hadana rights confirms and systema-
tises these observations, demonstrating concrete
legal mechanisms for the implementation of cul-
turally specific understandings of motherhood.
The analysis of contemporary trends revealed that
Islamic legal systems are capable of innovative in-
terpretations, as supported by B. Bensaid (2021),
who examined Muslim spiritual education. The
study showed that modern Islamic pedagogy

Law. Human. Environment. 2026. Vol. 17, No. 1

integrates developmental psychology and educa-
tional science while maintaining religious founda-
tions. The present research on Saudi Arabia’s The
Personal Status Law No. M/73 (2022) and the
Indonesian model of legal pluralism confirms this
thesis at the level of legal systems, demonstrating
mechanisms for adapting traditional norms to
modern realities.

The identified potential for convergence
between legal systems is corroborated by
A.S. Miltenburg et al. (2016), who studied wom-
en’s perceptions of the relationship between ma-
ternal support and human rights. Their research
found that women from diverse cultural contexts
share common understandings of basic maternal
needs - safety, respect, and support - despite dif-
ferences in legal traditions. The present compar-
ative analysis develops this observation, showing
that shared fundamental values can form a basis
for dialogue between Islamic and international
legal traditions. There is a notable correlation
with the work of A.E. Yamin (2013) on applying
human rights principles to maternal health. The
author developed a methodology for integrating
rights-based approaches into maternal health-
care, demonstrating the practical applicability
of international standards regardless of cultural
context. The Islamic concept of hifz al-nasl pro-
vides a religious foundation for such integration,
confirming the feasibility of harmonising differ-
ent approaches to maternal health protection
(Toktarbekova et al., 2025b). Finally, the research
findings align with J. Earle (1999), who examined
progress in maternal rights through the Interna-
tional Labour Organization. The study highlighted
cultural resistance to implementing internation-
al standards in traditional societies. The present
analysis explains the nature of such resistance
through conceptual differences between legal
systems and proposes pathways to overcome it
by identifying points of convergence. The distinc-
tion between individualistic and complementary




El-Mungi Leila et al.

models of rights is further substantiated by F. Al-
moayad (2025), who examined maternal and child
health from an Islamic perspective. The author
showed that the Islamic approach to healthcare
is based on collective responsibility and mutual
support, contrasting with Western models of in-
dividual patient rights. The present study extends
this understanding to the broader domain of ma-
ternal rights, highlighting the systemic nature of
differences between legal approaches.

Overall, the analysis demonstrated that the
identified divergences between legal systems are
not insurmountable barriers but rather alterna-
tive approaches to addressing common challeng-
es in protecting motherhood. International law
offers a universalist approach, grounded in indi-
vidual rights and state guarantees, whereas the
Islamic tradition provides a particularist frame-
work based on familial and communal obliga-
tions. The findings indicated that both approaches
have advantages and limitations in contemporary
contexts, creating a foundation for mutual enrich-
ment of legal traditions through the identification

and utilisation of each system’s strengths.

Conclusions

The conducted study established the existence of
fundamental differences in conceptual approach-
es to maternity rights between international hu-
man rights law and the Islamic legal tradition. The
primary conceptual divergence lies in the sources
of legitimacy: international law is based on sec-
ular universalism and the concept of human dig-
nity, whereas Islamic jurisprudence derives its
norms from divine authority as enshrined in the
Qur'an and Sunnah. This distinction underpins
fundamentally different methodologies for regu-
lating maternity rights.

The analysis revealed that international law
offers an individualistic model of rights guaran-
teed by the state through social mechanisms and
legislation, whereas the Islamic tradition develops

a complementary system of mutual familial and
communal obligations. Significant differences
were identified in mechanisms of financial pro-
vision for maternity: state responsibility through
social insurance under international law con-
trasts with the nafaqa system in Islam, where
responsibility lies with the husband and family.
The study of the legal systems of Saudi Arabia
and Indonesia demonstrated different models of
adapting Islamic norms to contemporary reali-
ties. The analysis of Saudi Arabia demonstrated
that contemporary reforms may update tradition-
al family law without departing from its religious
foundations, whereas the Indonesian example
showed how legal pluralism can operate within a
multi-confessional social order.

A systematic review of international instru-
ments confirmed the comprehensive nature of
maternity rights protection, encompassing labour
relations, healthcare, and social security. At the
same time, analysis of ECHR and EU Court case law
highlighted the active role of precedent in shap-
ing anti-discrimination standards. Examination of
bioethical principles revealed a consensus position
among Islamic scholars against surrogacy, based
on the protection of nasab (lineage), contrasting
with the more liberal approaches of internation-
al law to reproductive technologies. The concept
of Magqasid al-Shari’ah, particularly the principle
of hifz al-nasl, provides the philosophical founda-
tion for the Islamic approach to the protection of
motherhood. At the same time, significant points of
convergence between the two legal systems were
identified in the recognition of the special status
of motherhood and the necessity of its protection.
Both traditions emphasise the importance of safe-
guarding maternal health, providing support, and
creating favourable conditions for child-rearing.

A limitation of the study is its focus on Sun-
ni schools of Islamic law, with insufficient atten-
tion to Shia jurisprudence, which may constrain
the generalisability of the conclusions across the
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AHomayisa

JocnimpxeHHsas Oysno0 cOpsMOBaHe Ha BHUsIBJEHHS KOHIENTYaJbHHX OCHOB, MeXaHi3MiB
BNPOBa/PKEHHA Ta MNOTeHLjasy 36DKHOCTI MiX yHiBepcaJbBHMMHM HOpPMaMH INpaB JIIOAUHU Ta
ic1TaMCbKOI0 MPaBOBOIO AOKTPUHOIO B rajy3i 3aXMcTy MaTepUHCTBA. MeToAo0J0Tisl IpyHTYyBasaca
Ha 3acTOCYBaHHI MOpPIBHSJILHOTO NPaBOBOrO aHasi3y MDXKXHApOJAHUX KOHBEHLiH, icaaMcbKux
nepuio/pKepes Ta Cyd4aCHUX NPaBOBUX aKTiB MYyCYJbMaHCbKUX JepKaB. Y XOAi A0CJiJKeHHS
BUABJIEHO BiZMiIHHOCTI B JKepesjax NpaBa: MiXHapoJHe NpaBoO 6a3yeTbCA Ha CEKYJAPHOMY
yHiBepcaJiaMi Ta KOHUeNuUil TiHOCTI JIIOAUHM, TOAI AK iclaMCbKa TpaJulLif BUBOLUTb HOPMHU
3 IX 0O0XKeCTBEHHOIr'0 MOXO/KeHHs, 3akpimyneHoro B KopaHi Ta CyHHi. Byso BcTaHoBJsieHO, L0
Mi>KHapo/iHe NpaBo NPONOHYE IHAUBIAYa/liCTUYHY MOJeJ/Ib [1PaB, FApaHTOBAHUX [JleP>KaBOl Yyepe3
colliaJibHI MeXaHI3MH, TOAI K icJaMCbKa IOPUCIPYAEHLis NMPONOHYE KOMIIJIEMEHTAPHY CUCTEMY
B3aEMHUX CIMEWHUX Ta TPOMa/ICbKUX 3060B’sA3aHb. AHasi3 npaBoBux cucteMm CayniBcbkoi Apasii
Ta [HA0He3il npoleMOHCTPYBaB BiAMIHHOCTI B MexaHi3Max piHaHCOBOI MiATPUMKU MaTepPUHCTBA:
Jlep>kaBHa BiANOBifaAbHICTh ¥ Mi>kHapoJHOMY mpaBi MpoTH cucTeMHu Hadaka B icsami, a Takox
pi3Hi miagxoau A0 omikKM Haj AiTbMH — NPUHLIMI HaWKpalux iHTepeciB JUTHHU MPOTU PaMOK
xaZjlaHa. BuBueHHs 6i0eTUYHUX NPUHLUIIIB BUABUJIO €AUHY MO3ULiI0 iC/IaMCbKUX IOPUCTIB 1100
HeNPUUHATTS CyporaTHOTO MaTepUHCTBA, OGIPYHTOBAHy 3axMCTOM pojAoBoAy. Boanouac 6yso
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BUSIBJIEHO TOYKM 306DKHOCTI y BU3HAHHI OCOGJHMBOTO CTATyCy MaTepUHCTBA Ta HEOOXiAHOCTI
roro 3axucty. [IpakTUyHe 3Ha4YyeHHsS JOCJi[PKEHHSI TMOJSArae B MOTEHLiHHOMY BHUKOPUCTAHHI
OTPUMAHUX pPe3yJbTaTiB AJis PO3PO6KU TiGPUAHUX PETYJSITOPHUX MOJeJed MpaB MaTEPUHCTBA
B MYCYJIbMaHCbKUX KpaiHaX, fKi iHTerpyroTb MDKXHApOAHI CTaHAApTU 3 peJiriiHo-IpaBOBUMU

TpaJULisiMHY, 1[0 0COGJIMBO aKTyaJIbHO B KOHTEKCTI Iyio6aJjiizauii mpaBoBOro npocTopy

Katowuosi croea: nadaka; xagaHa; Gikx; Makacug am-1llapis; auckpuminanis
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