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TEOPIA TA ®IJ1IOCO®IA NMPABA.
ICTOPIA NPABA TA AEPXKABU

YOK 340.9 https://doi.org/10.31548/law2020.03.001

NO3UTUBHI TA AUCKYCINHI ACNEKTU
3EMENIbHO-NPABOBOI TBOPYOCTI O.C. JOGEPOBA

I.M. EPMOJIEHKO, KaHOudam opudu4HuUX HayK, 0oueHm,
douyeHm Kaghedpu meopii ma icmopii depxcasu i npasa,
HauioHanbHul yHisepcumem biopecypcis i npupodoKkopucmyeaHHsA YKpaiHu
Email: zaritskair@gmail.com

AHomauyia. Cmamms npucesayeHa 3emesnbHO-npasositi meopyocmi vneHa Komicii no
8UBYEHH!O 38U4AEBO20 NPABa YKpaiHu, cmeopeHoi'y 1921 p. npu BceykpaiHcoKili akademii
Hayk (BYAH) O.C. flobpoea, 30Kkpema 0cobausocmsam 3arnpo8aoHeHHs 8 MexaHi3m rnpaso-
8020 pezys1ItoB8aHHA MO204ACHUX 3eMeslbHUX 8IOHOCUH Micyesux 38u4ais. AK nosumusHuli
MOMEHM 3G3HAYAEMbLCA 3AMPOINOHOBAHE 84EHUM PO3WUPEHHSA icmopu4Ho20 nepiody ic-
HYBAHHA 8IMYU3HAHO20 3eMesnbHO20 npasa, nodyuHaroyu 3 XVI cm. KoHcmamyemeoca suny-
WeHHA 3 ysaau Yyb0o20 (hakmy Cy4acHUMU YKPATHCbKUMU npedcmasHUKamU topuduYHOT Ha-
yKu. AuckycitiHum momeHmom meopyocmi O.C. [Jobposa € HeOocmamHbo 0brpyHmosaHa
MPOMo3uyis 3acmocy8aHHA Micuesux 38u4ais 8 3emMesnbHOMY Npasi yepes npusmy ix eio-
nosioHocmi 3anposadxceHomy LluginbHUM KOOeKcoM npuHyuny 8idnosioHocmi coyians-
HO-20Cro0apCcbKOMY MpU3Ha4eHHH 6yO0b-aKUX UUBIbHUX MPas 2poMAOsH, MOKAUKAHUX 00
peanizauyjii UKAYHO 3 MeMOK PO3BUMKY MPOOYKMUBHUX CUs Oepxasu. 38epmaemscsa
y8aea Ha HeGOCMAMHE ONMPaytOBAHHA HAYKOBUEM eMMipudHo20 mamepiany, adxce ano-
2iYHa nidmiHa 6a308020 MPUBAMHO-MPABOBO20 NPUHUUMY POPMYBAHHA YUBINbHUX Npas
3 Memoro 300080/1€HHA NPUBAMHUX iHMepecie Ha cymo nybsiyHo-npasosuli npuHyun 0o-
CA2HeHHS iHmepecie 0epxasu y KiHUesoMy PaxyHKy npusodume 00 MOBHO20 HiBeNt8aH-
HA 3HAYEeHHA 38U4AEBUX 3eMEesbHO-MPABo8UX HOPM.

Knrouoei cnoea: 3emesnbHe rpaso, Micyesi 36u4ai, 38U4aesi 3emenbHO-NPasosi HoOpMU,
ny6niyHi iHmepecu, npueamHi iHmepecu

Axmyanvnicmeo. 00’€KTOM BIKOBIYHOTO IIPAarHEHHS YKpa-

{HCBKOTO CEJISTHCTBA. 32 BOJOIIHHS 3eM-

MaOyTh HEMa€ y BITUM3HSIHIN ICTOPIi  JICIO 3aBXIM HIIUIM BIMHU, Bi0OyBaIUCs
BXJIMBIIIOTO MUTAHHS HIK 3eMENbHE, MOBCTAHHS CEJSTHChKUX Mac. Jms mo-
a/bke 3eMIll 3aBKAM Oylna HEe3MIHHHM  pIBHSHHS y CydacHid YkpaiHi qoci Tpu-
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Teopis ma ¢pinocogpia npasa. Icmopis npasa ma depxcasu

Bae 3eMellbHa pedopma, posrouara e
Ha TEpIINX MMopax He3aJeKHOCTI. Mix
THM, 3BEpHEHHSI JI0 ICTOPIi 3aBXKIU A€
MOYKJIMBICTh 3HAWTH TOMAIOHI CydyacHUM
CUTYallil Ta TOOAYUTH IUIIXH BUPIIICH-
HS CXOXKHX IIpodireM. 3 1iboro 60Ky 6e3-
MEPEYHUN 1HTEpPEC 3aBXKIW CTAHOBHUTH
HEeyIepe/pkeHa  OIIHKA — TOTOYaCHUX
mofiil X CyJacHUKaMH-HAyKOBIISIMHU.
3Bifcy U ILIJIKOM MOSCHIOBAHA 3aIliKaB-
JIeHICTh (paxiBIiB, IO JOCHIHKYIOTh
ICTOPUKO-TIPABOBI aCIEKTU 3eMEJIbHUX
BiJTHOCHH, HAYKOBUMH MPAISIMH, Y SIKUX
BiIOMBA€ETHCSI PETPOCIIEKTUBHUI  ac-
MEKT CTAHOBJICHHS 1 PO3BUTKY BIiTYM3-
HSHOTO 3eMejbHOro mpasa. OJHUM 3
takux BueHUX € O.C. JJoOpoB, TBOpuHil
JIOPOOOK SIKOTO 'y 3eMEeNIbHO-TIPaBOBIi
ranysi Bpaxkae He 00CSIrom, a 3MiCTOB-
HHUM HarlOBHEHHSM.

Ananiz ocmanuix 00cioNnceHv
ma nyO6nikauiii.

VY momnepenniii crarti (€pMOIICHKO,
2020: 7), ska € JOTIYHUM IOYATKOM
muKITy mpamns mnpo tBopuicte O.C. [o-
OpoBa y rairy3i 3eMeJIbHOTO MpaBa, BKE
BKa3zyBajoCs Ha IIOBHY BIJICYTHICTh
AHATITHYHHUX PO3BIIOK HOTO TBOPYOCTI.

3BijgcH, memoro 1iel cTarri € Io-
JANbIIE PO3KPUTTS 3MICTy TBOPUYUX
3100yTKiB O.C. JIoOpoBa, MpHUCBIYCHUX
3eMENbHO-TIPABOBIi TeMaTuIli, 30KpeMa
npoOiieMaM 3aCTOCYBaHHS 3BHYAEBHX
HOPM 3eMEILHOTO TIpaBa.

Pesynomamu.

Tropuicte O.C. J{oOpoBa mepemycim
[iKaBa 3 IMODILY BHU3HAYCHHS IOYATKY
BIZUTIKY BHUHUKHEHHS BITYM3HSIHOTO 3€-
MEJIBHOTO TIpaBa. Y CydacHil SHIHKIIONe-
JIMYHIN JIiTeparypi BUKIAIa€ThCS TyMKa,
II0 3eMENbHE MPaBoO B YKpaiHi BUHUKIIO
B 1917 pori. Ileit BHCHOBOK ITPUB’A3y€Th-

cs1 710 (hakTy palsHChKOI HaIlloHaTi3arii
3eMesIbHOTO (DOHIY Ha IMiJICTaBl ICKPETy
PO 3eMJTIO Ta IHIIUX aKTiB, MPUAHATHX
Iicysl JKOBTHEBOro Tepesopory 1917 p.
(Kymuawa, 2019: 206). Ha xamb, mei
BUCHOBOK € PE3YIIETaToM TyOITFOBAaHHS
BIZMOBIZHUX TIOJIOKEHD PAJITHCHKOT 1 po-
CIMCHKOI 3€MENBHO-TIPABOBHX JIOKTPHH.
Hanpuxnan, me B 1957 p. M.JI. Kazan-
[EB MEPIIMM JDKEPENIOM  3eMEIBHOTO
mpaBa BU3HABAB JICHIHCHKUI Jekper mpo
semmo, npuiHaTHi 11 Bcepociiichkum
3’i3mom Pajy sxoBTHI 1917 p. (Kazanies,
1957: 119-120). 3nagno miznime y 1994
p. pociiicekuii Haykoenb M.I. KpacHos
IUAIIOB BHCHOBKY NP0 BHOKPEMJICHHS
3EMENIFHOIO TIpaBa 3 JIOHA LUBUIEHOTO
1 aaMIHICTpaTHBHOTO Tpara miciast 1917
p., KOJH 3eMJIs IiepecTaia OyTH TOBApOM
(Kpacuos, 1994: 54). Ane M.I. KpacuoB
IIOHAaHMEHIIIE He TOYHHH Y iCTOPHYHUX
MOIPOOUIISX IIO/I0 ICHYBAHHS B IIAPCHKIH
Pocii raiy3i aaMiHICTpaTHBHOTO TIpaBa,
SIKOTO TOJTi IPOCTO HE ICHYBAJIO, a HOTO TO-
roYacHUM MpooOpa3oM OyJI0 HoiieiHchKe
npaBo. Tak, 1. 6 cT. 372 3Boy OCHOBHHUX
JICp)KaBHUX 3aKoHIB Pocikicekol immepil
y YacTHHI 3araJbHUX IIOJOKEHBb MO0
ycraHoBH ~ MiHICTEpCTBa  BHYTPILIHIX
cnpas (CBox 3axoHoB Poccuiickoit Mm-
nepun, 1906: 187) no xommeteHiii Mi-
HICTEpCTBA BHYTPIIIHIX CIPaB BIHOCHB
CIIpaBH TIO0 YTBOPEHHIO aIMIHICTPaTUB-
HOTO YIPaBJIiHH B TYOSPHIsX 1 00JIacTsIX,
IO CBiTYHTH PO BiJTHECEHHSI OCTAHHBOTO
caMe JI0 CTPYKTYpH IMOMIIEHCHKOro mpa-
Ba. J[0 TOTO 5K OIANIBIIIe JOCITIIKESHHS He
BUSIBHJIO Y CTPYKTYpIi IMITEPCHKOTO MO~
HEHCHKOTO TIpaBa HAJICKHOTO MACHBY 3¢-
MEJIBHO-TIPABOBUX HOPM, PEIICIIIsT SIKIX
BifiOysacst 1o 3emenbHoro kozaekcy Y CPP
1922 p. (3emenshuit kogexc YCPP, 1922).
TakuM YHHOM, SIKIIO 3 JATOK BUHUKHEH-
HSI PaAsSHCBKOTO (Came pajsTHCHKOTO) 3¢-
MEJIBHOTO TIpaBa MOXKHA ITOTOAUTHUCS, TO
BrucHOBoK ML.I. KpacHoBa mpo xapakrep
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(opMyBaHHS PAITHCHKOIO 3EMETHEHOTO
TpaBa, 3 OIVIITY Ha BUIICHABENCHE, € J0-
CHUTb JIUCKYCIHHUM.

Tomy y BHIIICHABEIICHIHA SHITUKJIONE-
JIMYHIA CTaTTi (IKCYEThCS Yac BHHHUK-
HEHHS caMe PaIsSHCHKOTO, a HE YKpaiH-
CBKOTO 3eMeNBHOro mpasa. Ha xaib, y
3a3HaueHINW MyOsiKamii He 3HAWILIM Ha-
JISKHOTO BITOUTKY TOCSTHEHHS YKpaiH-
CBKOi ICTOPHKO-TIPABOBOI HAyKH, 30Kpe-
Ma O.C. loOpoBa, SIKHH TEPEKOHIUBO
JOBIB iCHYBaHHsS 3EMEIBHOTO TpaBa B
VKpalHi me y JMTOBCHKO-YKPaiHCHKIiH
nepkasi, nouunatoun 3 XVI cr. ([o-
Opos, 1930: 302-303). Yxe B LpoMy
MPOSIBIISIETHCS 00 €KTUBHA HEOOX1HICTh
BuBYCHHs TBOpunX 3100yTKiB O.C. Jlo-
OpoBa y raxy3i 3eMeIbHOTO IpaBa, ake
HapEIITi MPUHAIIOB Yac BiIXOAY BiJ MO-
CTPaSTHCHKOTO CHHIPOMY B FOPHIHYHIN
HayIli K Y IIJIOMY, TaK 1 BiJ{ BIKOBIYHOTO
JECTPYKTHBHOTO BIUIMBY POCIHCHKOI ic-
TOPUKO-IIPABOBOI TOKTPUHHU 30KpeMa.

HactymHor0 BiX0I0 36MEIBEHO-TIPABO-
Boi ciammuau O.C. JIoOpoBa € BUBUEHHS
0COOIMBOCTEH perentii 3eMeIbHO-TIpa-
BOBHX 3BHYAIB 10 CTPYKTYpH IIEPIIIO-
ro 3emenbHoro kogekcy YCPP, uomy
MPUCBSYEHAa OKpeMa HayKoBa IIpams y
po3pi3i TBOpUUX 3MO0YTKIB KOMICIT st
BUYYyBaHHS 3BHYA€BOTO ITpaBa YKpaiHH,
cTBOpeHOi y 1921 p. mpu BeeykpaiHehkii
akanemii Hayk (BYAH) (oGpos, 1925:
3-12). Ilepemycim O.C. Jo6poB KoHCTa-
Tye (akT perentii 3eMenbHIM KOIEKCOM
YCPP 1922 p. MiciieBUX 3BHYAIB 5K Cy0-
CHJIIapHOTO JDKepesia IPaBOBOTO peETy-
JIIOBAaHHS 3eMENIbHUX BiIHOCHH. Jli#icHO,
3K YCPP 1922 p. y HU3III cTaTel 103BO-
JIMB 3aCTOCYBaHHSI MICIIEBHX 3BHYAIB SIK
perysTopa 3eMeJIbHUX BITHOCHH, SIKIIO
[e HE CYNEepeYnTh 3aKOHY. 30KpeMa, [e
CTOCYBAJIOCS BH3HAYCHHS 3CMEIBHHX
paB i 000B’s13KiB (CT. §), MOPSIKY BUPI-
IIEHHS 3eMeNIbHUX CIpaB (CT. 56), mpo-
LEeIypU TOUTY CEeITHCHKOTO IBOpPY (CT.

78, 85). [Ipu npomy O.C. HoOpoB 06’ ek-
THBHO PO3KPUBAE TIPHUYHMHY 3alpoBa-
JDKCHHSI MICIICBUX 3BHYAIB 10 MEXaHi3-
My 3€MENIBHO-IIPABOBOTO PETYIIOBAHHS,
3a3Havyaroud, IO 3aKOHONABEIb HE Mir
ITHOpPYBaTH TOCIONAPCHKHUX BiITHOCHH,
110 iICHYBaJIM B CLIILCBKOMY MOOYTI Ta pe-
T'YJIIOBAJIUCS PaHIIIEe 3BIYAE€BIM MIPABOM,
SK HAIPHUKIAI BITHOCHH, IIOB’SI3aHUX
3 ICHYBaHHSM CEJTHCHKOTO ITBOpY a0o
censtHehKoi rpomasu (JoOpos, 1925: 3).
Lle peampHa mincraa, 0o, IMo-IepIe,
Yepe3 HOBH3HY 3allpoOBaKyBaHOI pa-
JSTHCHKOI MOZENI 3eMENBbHUX BiJHOCHH
3aKOHOIaBeIlb JIMCHO HE MIr iIrHOpYBa-
TH HAIpabOBaHUN CTONITTSIMHU ILIACT
HOPM HapoOTHOIO IIpaBa, HE OOSYHCH
BUKJIMKATH 3alBOI COI[IAJIbHOT HANPYTH
cepell CeITHCTBA y TaKOMY JeiKaTHO-
My TUTaHHI SIK 3eMeJbHE, a, MMO-JApYyre,
CKJIQTHO OfIpasy CTBOPHUTHU Oe310TaHHUI
MEXaHi3M TPaBOBOTO PEryIIOBaHHs 0Oe3
3aCTOCYBaHHS TIEBHOTO 3amo0DKHUKA (Y
HAIIOMY BUITQJKy — 3BUYAE€BUX HOPM).
BonHowac, sk MpaBUIBHO 3a3HAYHB
O.C. [106poB, TpyaHOLI Majiu MOCTa-
BaTW HE y 3’sCyBaHHI BIIMOBIIHOCTI
3BHYAI0 3aKOHOBI, & Y MPAKTHIHOMY 3a-
CTOCYBaHHI 3BUYa€BO-TIPABOBUX HOPM, 3
oy Ha mependadeHy crarrero 1 [u-
BIJIBHOTO KOJCKCY HEOOXITHICTh 3iicC-
HEHHS MpaB y BIAMOBITHOCTI A0 iX cO-
[iaTbHO-TOCIONAPCHKOTO  TIPH3HAYCHHS,
aJDKe y CYIIPOTHBHOMY pasi Ii IpaBa He
3axuinanucs 3akoHoMm (/{oOpos, 1925:
4). Sk Hacminok, mam monazn 80 Bimco-
TKIB TEKCTy MPHUCBIYCHO HE 3aleKia-
POBaHOMY B Ha3Bi 3BUYAEBOMY IIPaBy, a
3’SICyBaHHIO CYyTHOCTI ITOHATTS COIialIb-
HO-TOCIIOIAPCHKOTO IMPU3HAYCHHS Y KOH-
TEKCTi HOTO MOPIBHSHHS 31 3MIiCTOM CT. 4
HusineHoro konekcy Y CPP (LuBinpauit
koxekc YCPP, 1922), srigHo sikoi nep-
’kaBa HaJaBala [UBUIbHY IPaBO3IaT-
HICTb (3aTHICTh MaTH LUBLIBHI ITpaBa i
00OB’SI3KM) BCIM I'pOMaJiTHAM 3 METOIO
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PO3BUTKY MPOXYKTHBHHUX CHJI KpaiHu. Y
MiCYMKY OLTBIIICTh BUCHHX, SIK1 PO3IIIS-
JIAJTH 1€ I TAHHS, AT BUCHOBKY, III0
caMe COLIaTbHO-TOCIIONAPChKE MpU3HA-
YeHHS 1 € METOIO PO3BUTKY IIPOIYKTHB-
HUX CHJI KpaiHH, [UIS 90TO 1 HaJaeTbCs
rpOMajsHAM IMBUIGHA TIPABO3JATHICTB.
KpuTHYHO THCKYTYIOYH 3 aBTOpAMH ITi€l
no3unii, O.C.JIo0poB MNpPUXOAHUTH JI0
BHUCHOBKY IIpO JICKJIAPAaTUBHUI Xapak-
tep 1. 4 LK YCPP, amxe po3misigyBana
MeTa, Ha HOTO JyMKY, JIUIIE CTOCYETHCS
3araJbHOTO BU3HAHHS IPABO3MATHOCTI i
BIZTHOBJICHHSI IIPUBATHO-TOCIIOAAPCHKO-
ro 00Iiry, a TOMY >KOJIHUM YHHOM 1i He
MOXKHA PO3YMITH SIK COIIAIbHO-TOCIIO-
ApCchbKe MPU3HAYCHHS KOHKPETHHX ITH-
BiIbHUX TIpaB ([{oOpos, 1925: 7). Mix
THM, Y HassBHOCTI HE IO 1HIIIE, SIK BIPO-
BaJDKEHHS 3aCTOCOBYBAHOTO TTiJ] 4ac Tpo-
MaJITHChKOT BIHHM JAMCKPHUMIHAILIHHOTO
MIPUHIIMITY PEBOJFOMINHOI JOIITBHOCTI,
TpaHC(OPMOBAHOTO Y IUBLTLHOMY 3aKO-
Hi y IPHHIIHIT COLIATBHO-TOCIIOAAPCHKO-
TO IPU3HAYCHHSL.

A 3 Tekcty po3msiayBaHoi cT. 4 1K
YCPP npsiMO BUIUIMBA€ BUCHOBOK came
PO COIIaJbHO-TOCIIONAPCHKE MpU3HA-
YeHHS KOHKPETHUX IMBUTGHHUX IIPaB,
sakuii i crpoOyBaB crpoctyBatu O.C.
Jlo6poB. Pazom 3 TUM YOMYCH KOJIEH 3
JIOCHIIHAKIB [LOrO IMTAHHS, BKJIOYa-
toun O.C. [loO6poBa, He 3BEpPHYB yBaru
Ha MpUPOIHi (3a (HaKTOM HApPOIKCHHS)
mpaBa, sKi (OPMYIOTh MPABO3IATHICTS,
30CEepEAUBINUCH JIMIIE Ha COIaTbHUX
mpaBax, Mo X BU3HaJae nepskasa. Kpim
TOTO, TPH3HAYCHHS (METa) MpaBO3daT-
HOCTI MoJIsirae y 3a0e3NeueHHi iCHyBaH-
HS 0COOM B CYCHIIBCTBI I cebe, aje
B Oyab-KOMYy pa3i He Ui eeMepHOro
PO3BUTKY SIKUXOCHh IPOXYKTHBHUX CHII
neprkasu. [Ipobnema TyT mossirae HaBiTh
HE Yy HEIOCKOHAJIOCTI HOPMOTBOPYOL
texniku aBropiB LIK YCPP, a y 3actocy-
BaHHI 1/1e1 IUBLILHO-TIPABOBOTO PETYIIIO-

BaHHS, Y OCHOBY SIKOI TIOKJIQICHO ITOJi-
TUYHHUH aCHEKT COIiaTbHO-EKOHOMIYHOI
JIOLIBHOCTI 3aMICTh i11e1 piBHOCTI MpaB
yCiX Ccy0’€KTIB IUBUILHHUX IPABOBITHO-
CHH. Y HasIBHOCTI eI MapOCTKH (op-
MYBaHHS TOTAJiTapHOI JepKaBH, SKi 940-
Mmych He iomigae O.C. JIo6po. I cipaBa
HE Y MOXKJIMBOCTI MOJITHYHUX TEpeciTi-
JyBaHb, a/pke HaaBopi ctosB 1925 p.,
TOOTO CcepearHa Tepioy HOBOI EKOHO-
MidHOi momiTHky. MMoBipHime npumy-
CTHTH TOTOYACHY CHUTYAIIiF0 BCe3arajb-
HOTO 1 0€3aIBTCPHATUBHOTO CIIPUIHATTS
BCIMa HApOIHWMH MacaMmH inei mpuma-
Ty 1HTEpEeCiB JiepKaBU Haj iHTEepecaMu
OKpEeMOi OCOOWCTOCTI, BiICTOIOBaHHS
AKUX 1 Mo O 3HiMCHIOBATH LMBLIbHE
paBo. AJDKe JKOJEH 3 BYCHUX (BKIIFOY-
HO 3 O.C. JIoOpoBUM) >KOTHOI MHTI HE
3aCyMHIBaBCSl Y JOIUILHOCTI (hopMyITrO-
BaHHS METH IUBUIBHOI MMPaBO3IAaTHOCTI
Mo3a MEXaMH MpPEBaIIOBAHHS ITyOIid-
HUX IHTEpECiB y BUIISAAI (POpMYBaHHS
NPOAYKTUBHUAX CHJI JEPXKaBH. 3aMiCTh
OO BCl JIOCTITHUKA 3aMKHYIUCS Ha
BUIIPaBIaHHI IIi€i aOCypAHOI 3 MONIIAY
[IUBLILHO-TIPABOBOI HAYKH 171e1 3aMillieH-
HSI OCHOBOIIOJIOXKHUX 3acaJl IPUBATHOTO
npaBa HEIOCKOHAIUM ITyONIYHO-TIPAaBO-
BUM aHAJIOTOM. 3a3Ha4eHa CUTYAILisl IIOB-
HICTIO BIIUCYETHCS Y 00Pa3HO 3MAITbOBa-
Hi /. OpBewioM paMKH TOTATITAPHOTO
CYCIIUTBCTBA, KOJNU TOJOBHUMH TaciIaMu
€JIMHOI MPABJIYOi MapTii OyJI0 MPOroso-
IICHO TPH Tacia: BilHAa — LIe MHUp, CBO-
Ooma — e pabCcTBO, HEYNTBO — i€ CHIIA
(OpBem, 2015: 8). He nuBnsuuce Ha
B3a€EMOBHUKIIIOUHICTh HABEICHHUX Tacell,
BOHH YCIIIITHO 3aCTOCOBYBAITUCS TIPH 3a-
TyMaHEHHI Mi3KiB HACEJICHHSI.

Kpim toro, O.C. Jo6poB yomych He
3BEpHYB yBaru Ha nojoxenss cT. 3 11K
VYCPP, y sxiii BkazaHo, IO 3eMEJbHI
BITHOCHHHU PETYIIOIOTBECS OCOOIMBUM
(3eMenbHUM) KojiekcoM. [lum Oymno Ha-
JIaHO aOCOJIFOTHUH MPIOPUTET CIIelli-
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AJBHOTO (3eMEJbHOTr0) 3aKOHOJaBCTBA
HaJ 3arajbHUM (IUBUIBHHAM), a TOMY
MITYYHE BUINYKYBaHHS BUIIPABIAHb IS
BHIIICBKA3aHOI MiJIMIHU MTPUBATHO-TIpa-
BOBUX 3acaj MyOJiYHO-TIPABOBUMH 3
METOI0 BHPIIICHHS HaJIyMaHO! KOJi3il
MDK 3EMEJIBHUM 1 LMUBUIBHUM 3aKOHO-
JIaBCTBOM, BUIVIAJA€ HAJIAIIKOBUM.
3niticiene O.C. JIoOpoBUM MojalibIie
3BEpHEHHS JIO COLIaIbHOI, CIIOXKHBHOT,
BUPOOHMYOT Ta PO3MOALIBHOT (DYHKIIIH
npaBa JiIsl HOSICHEHHS MIOHSTTS COLliallb-
HO-TOCIIOJIAPCHKOTO  TIPU3HAUCHHS Ha
(hOHI TOCUTH NIMPOKOTO aHAJI3Y 3aKOP-
JIOHHOTO 3aKOHOJIABCTBA, JIMIIIE TIepeo0-
TSOKYE 3MICT 1 JIOTIKY JIOKa3yBaHHS, HE
JIOZIAF0YH B KIHIIEBOMY paxyHKY SICHOCTI
1010 HeOOX1THOCTI OT0 3aCTOCYBaHHS
B L{uBinpHOMY KOsiekci. TuM He MeHIIe,
O.C. 1o0poB HE TiABKH IPOMOHYE MO-
IIUPUTH PUHIIUT BIAMOBITHOCTI COIIi-
AJBHO-TOCIIOIAPCHKOMY  MTPU3HAYCHHIO
W Ha 3BHYA€BI HOPMH 3EMEJHLHOIO 3a-
KOHOJIABCTBA, a W MIAMOPSIKYBaTH TaKe
MOIIUPEHHS MOJABIHHOMY KOHTPOJIIO.
[To-mepiie, cyaoBuid a00 IHIIMKA OpraH
Ma€ TIEPEBIPUTH ICHYBaHHS 3aCTOCOBY-
BaHOTO 3BHYAI0 Ta HOTO HECYTIEPEUHICTh
MMHCAaHOMY 3aKOHY, MO-ApYTe, MepeBipu-
TH MOTO BiANOBIAHICTH COLAIIBHO-TOC-
moJiapCchkoMy TMpu3HaueHHIO (/100poB,
1925: 12). OnHak 1151 MPOTMO3HIIisl TAKOXK
HE MOXKE 3aIUIIUTUCA 03 BIAMOBIIHUX
3ayBakeHb. [lo-mepiie, y pasi Hecyrie-
PEYHOCTI 3aKOHOBI MiCLIEBHH 3BHYai
ABTOMATHYHO MAa€ HE CYINEPEYUTH W
MPHUHIHUIY  COIIAIbHO-TOCIOAAPCHKO-
ro npusHadeHHs. [lo-npyre, 3BHYaeBi
HOpMH (OPMYBAIHCA Y TPUHIIUIIOBO
BIIMIHHHUX BiJl PaJisHCBKUX yMOBax 3e-
MEJBHOTO JIagy. ToMy TOIIMpEHHS Ha
HUX CYTO PAJSTHCHKOTO MPHUHIIMITY Ta
e i B yMOBax MOJBIHHOTO KOHTPOJIO
MOBHICTIO HIBEJIIOBaTUME TOTPedy Yy
3BHYAEBUX HOPMAax ab0 BUXOJIOCTHTH iX
niepBicHui 3MicT. [To-Tpete, y Oymb-sKo-

My pa3si Oyje mopyIIeHo 3aKpilIeHui y
[UBIIEHOMY 3aKOHOIABCTBI IPUHIIAII
MPIOPUTETHOCTI i1 CIeNiaIbHOTO 3aK0-
HOIAaBCTBA HaJ 3arajJbHUM.

Bucnosexu i nepcnexmuséu.

[IpoBeneHuii aHami3 OKpEeMHX TO-
JOKEHb 3€MEJIBHO-IIPABOBOI  CITAIIH-
au O.C. Jlo6poBa nae 3Mory 3poOHTH
BHCHOBOK IIPO iCHYBaHHS SIK TIO3UTHB-
HUX, TaK 1 TUCKYCIHHUX MOMEHTIB. bes-
YMOBHHM HaJ0aHHSIM € OOTpyHTYBaHHS
Yacy BUHHKHEHHS 1 popMyBaHHs rarysi
YKpaiHCHKOTO 3¢MEIBHOTO MpaBa IMPOTs-
rom XVI ct., Ha 1110 J0CI HE 3BepTarOTh
yBard Taily3eBi JOCIITHUKH, HPUB’S-
3YIOYHCh 10 BIIIIOBIIHUX IIOJIOKEHB
paasHChKOI Ta Cy4acHOI pOCIHCBHKOT
MPaBOBHX MOKTPHH. 3MIIICHHS PETPO-
CIIEKTUBHOTO MPOMIKKY Maibke Ha 4o-
TUPU CTOJITTS HA3a/1 A€ 3MOTY TOCATTH
[IOHAWMCHIIIE TPUETUHOTO e(peKTy. Y
MOJITUKO-TIPABOBOMY IDIaHI — [Ie JJO/IaT-
KOBE CBIJUEHHS MEPBICHOCTI MPOIIECiB
(dbopMyBaHHS YKpPATHCHKOI IepP:KaBHOCTI
MOPIBHSHO 3 POCIMHCHKOIO 1 HE3aJIEHKHO
BiJl OCTaHHKOI. ICTOpUKO-TIPABOBHIA ac-
MEKT Peati3yeThCsl JOCITHEHHSM 00’ €K-
THBHOCTI Y BUCBITJICHHI OCOOIMBOCTEH
CTaHOBJICHHS BITYU3HSIHOI CHUCTEMHU
npasa. Hapemri, 3 60Ky 3eMensHO-TIpa-
BOBOI JOKTPUHH PO3IIHPIOIOTHCS PAMKHI
apryMeHTamii Ha KOPHCTh CaMOCTIH-
HOCTI rajry3i 3¢eMeJIbHOTO TpaBa.

JIMCKyCIHHMM MOMEHTOM € crpo0a
MO3UTUBHOTO OOTPYHTYBAaHHS peLeI-
uii 1o L{UBIMBHOTO KOAEKCY CYTO TO-
JITAYHOIO Taciia BIAMOBIAHOCTI COL-
QIIBHO-TOCIIOAAPCHKOMY TPU3HAYCHHIO
OyIb-sIKMX [UBLUIFHUX IPaB TPOMAJISH,
MOKJIMKAHUX IO peaii3alii BHKIIOYHO
3 METOIO PO3BHUTKY IPOIXYKTUBHUX CHII
nepxagu. LikoM 3po3ymisio, 110 aBTo-
Py TaK i HE BOANOCS PO3KPUTH CYTHICTh
1 3MiCT BKa3aHUX MOHSTH, HE TUBIITINACH
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Ha 3BEPHEHHS JIO Kareropii iHTepecy, a
TaKOX COIIAJBHOI, CIIOXKUBHOI, BUPOO-
HHUYOT Ta pO3MOAITEHOT (PYHKIIIH mpaBa.
Ha npomy ¢oHi Bce % BUCIIOBJICHO MPO-
MO3MINI0 MPH 3aCTOCYBaHHI MiCIEBUX
3BMYAIB y 3eMEJbHUX BiTHOCHHAX IIe-
PEBIPSTH 1X HA BiJNOBIHICTD HE TIITBKH
3aKOHY, a i COIIaIbHO-TOCITIOIAPCHKOMY
npu3HaueHH0. OHAK TPH [bOMY OYJI0
BHITYIICHO 3 yBard ajoriyHy MiaMiHy
0a30BOr0 MPHBATHO-TIPABOBOTO TMPHH-
nuny (GpopMyBaHHS IMBUIBHUX TpaB 3
METOI 3aJI0BOJICHHS TMPUBATHUX IH-
TEepeciB Ha CyTO MyOJIiYHO-ITPABOBHUI
MPUHLUI JOCSATHEHHS 1HTEpeciB Jep-
JKaBH, a TAKOXK BIIPOBaKeHUH [[1BiTh-
HHUM KOZICKCOM TIPIOPUTET CIIeiaIbHOTO
3eMEILHOT0 3aKOHO/IaBCTBA HaJl 3arajb-
HUM (UUBUTEHUM). 3aKOHOMIpDHUM Ha-
CJIIJIKOM TTONIUPEHHS Ha MiCIIeBl 3BUYai
000B’SI3KOBOT  BIJMIOBIHOCTI  IMyOITiy-
HUM IHTEpecaM JepKaBH € MOBHE HiBe-
JIIOBAHHS 3HAYCHHS 3BHYAEBHX HOPM.
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Summary. The article is devoted to the land and legal creativity of a member of the Commission
for the Study of Customary Law of Ukraine, established in 1921 at the All-Ukrainian Academy of
Sciences, 0.S. Dobrov, in particular the peculiarities of the introduction into the mechanism of legal
regulation of the then land relations of local customs. As a positive point, the proposed expansion
of the historical period of existence of domestic land law, starting from the XVI century. It is stated
that modern Ukrainian representatives of legal science have overlooked this fact. A debatable point
in the work of O.S. Dobrov is an insufficiently substantiated proposal to apply local customs in land
law through the prism of their compliance with the principle of compliance with the Civil Code of
compliance with the socio-economic purpose of any civil rights of citizens called to implement solely
to develop productive forces. Attention is drawn to the insufficient elaboration of empirical material
by the scientist, because the illogical substitution of the basic private law principle of formation of
civil rights in order to satisfy private interests on the purely public law principle of achieving state
interests ultimately leads to complete leveling of customary land law.

Keywords: land law, local customs, customary land law norms, public interests, private in-
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IKT AK NEAATOr4YHA YMOBA Y NPOLECI
NISHAHHA NMPABA

X.b. POMAHIB, kaHOudam ropuduyHUX HayK,
douyeHm Kaghedpu yusinbHoO-Npasosux OucyuniH
JlbsigcbKuli OepycasHuli yHisepcumem eHympiuwHix crpaes
E-mail: solomchak@ua.fm

AHomauyisa. CycninbHi 3MiHU, PO3BUMOK cucmemMmu pasoso2o 3abesrnevyeHHs,
nidsuwWeHHA AKOCMi CycrisibHo20 ¥Umms 8ucys8ae HO8i sumoau 00 npasosoi ocgimu
i 0o npodgpecii opucma, 30Kpema. PiseHb MNi020MoBKU OpUCMI8 y BUUUX HABYALHUX
30K1a0ax 8UMA2ae MOWyKy Ho8uX iHghopmauiliHux memodie ma 3acobis, AKki maroms
8UKOPUCMOBYBAMUCSA AK Y Mpoueci NiGcomoeKu Ha pieHi 3abe3neyeHHA 8i0nogioHo20
MemoOUYHO20 mamepiany, MaK i 8 NPoueci BUKNAOAHHA NPABOBUX HAYK, 8PAX08YHYU 8
momy yucni i 3abe3neyeHHA cmydeHma-rtopucma 8idnogioHowo 6azoro 019 camocmitiHol
nidecomosku. Hosimui mexHonoeii — IKT nosuHHIi crnpusmu meop4omy romeHuyiany
cmydeHma, (020 ¢paxoeocmi ma 6MIHHKO BUKOHy8amu npasosi 3a80QHHA, AKi
MOOesImMbCa Yy npoueci HaOBYAHHA i3 AKUMU cmydeHm b6e3rnocepedHbo mamume
cnpasy exce y ceoili npakmuyHili disnbHocmi.

BussneHo, Wo cmuab ma Xapakmep HABYAsbHO-BUXOBHO20 Mpouyecy hopmMye
8iOHOWeEHHA cmydeHmie 00 o0bpaHoi creyianeHocmi ma mooenoe malibymHe
npogpecitiHoi' dignbHocMi, momy 0719 Mo20 wWob yceidoms8anu cmyo0eHMu-nPasHUKU
nepcrnekmusu matibymHoeoi npogeciliHoi dianibHocmi HeobxiOHe cmeopeHHsA 8i0NMo8iOHUX
rcuxoso20-nedazoeiyHUx ymos, AKi 8ionosioarome 3a ocobsusocmi opzaHizauii 3micmy
npogpeciliHo2o Ha84YaHHA.[Jo MaKux nedazo2iYHUx ymos, AKi hpopmyroms rpogpecitiHicmeo
Yy cmyOeHmis-npasHUKi8 ma Ha AKi NosuUHHi Bymu cripsaMosaHi 3ycunnsa oepxasu ma
8UW020 HOBYAbHO20 3aKM1A0Y, Cid 8iOHecmu: 36aza4eHHsa 3Mmicmy rpasoesoi iHgopmauii
ma nocusneHHA i 3Ha4YeHHs 4epe3 e6nposadxceHHs IKT; crnpamysaHHs 0C8IMHbLO20
npouecy Ha ¢hopmyeaHHsA y cmyOeHmis-npasHUKie UiHHoCmi npasa ma MopasbHUX
opieHmupis; creuiasnbHa ni02omoeKa nedaz2o02i4Ho20 CKaady 3 8i0rNo8iOHOK MpPasosoro
ma iHgopmauiliHoto KomnemeHyiero; 8i0nogioHe memoodudyHe 3abesrnevyeHHs, ke 6
8K/1H04AN0 iHpopMauiliHi mexHosnoeaii; 8idmeopeHHA cumyauili 30 donomozoro IKT, axi 6
MOKCUMAQsIbHO Bynu HabnauxceHi 00 peanbHUX; 0p2aHi3auis KOMyHIKauii mixc cmyoeHmom
ma suKnada4yem, 8 momy 4ucsi 3 sukopucmaHHam IKT; 3a6e3neyeHHs 6e3nepepsHocmi
YOOCKOHO/IEHHA C80IX 3HAHb Yepe3 camocmiliHy pobomy, CMUMYOBAHHA PO38UMKY
y cmydeHmie aKmMueHoi npasosoi no3uyii 30 00NOMo200  CMBOPEHHA €EOUHO20
iHghopmayiliHo-oceimHb020 cepedosuLya.

Knarouoei cnoea: iHgpopmauiliHo-KkomyHiKauiliHi mexHosoeii, npasosa ocsima, iH-
gopmayiliHe cycninbcmeo, Npasocsidomicms, KoMnemeHmHicme, NPaAsosa iHpopma-
yis, Npasosi 3HaHHA
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Axmyanvnicme.

[IpaBoBa OCBiTa y Cy4acHUX yMOBax
MOJICpHi3allii CHCTEMH YKPaiHChKOT OCBI-
TH B CTOPOHY il IHTErparii y CBITOBHM
OCBITHI# IPOCTIp € BICCIO MPABOBOTO BU-
XOBaHHSI Ta BUXOBYE B MalOyTHIX IOpHUC-
TIB TOTOBHICTB 10 CYMJIIHHOTO BUKOHAH-
HS CITY>KOOBHX 00OB’SI3KIB 1 JOTPUMAHHS
MPaBOBOT TUCHHUIUTIHY, (OPMYE I[IHHICHI
YCTaHOBKH, OPICHTOBAHI Ha IIPABOBY I10-
BemiHKy. [Ipodecionaniam popmyeThes B
TIEPIIy Yepry 4epe3 OCBITY, TOMY Ipode-
CIHUH IOpUCT — 1Ie YTBEpIKEHHS cebe
B rajy3i mpaBa 4yepe3 3HaHHs Ta Maiic-
TepHicTh. [IpaBoBa ocBiTa MOBMHHA 3a-
Oe3MeYnTH Il 3HAHHSI Ta MAHCTEPHICTB,
PO3YMiHHSI TIpaB 1 OCHOBHHX CBOOOJ
JIOIWMHY, BH3HAHUX 3aKOHOJABCTBOM
KpaiHA 1 MDKHApOIHHM IPAaBOM, CBOIX
00OB’SI3KiB Ta BIJIMOBITAIBLHOCTI MEpes
JICPKABOI0 Ta IHIIAMH TPOMAJSTHAMH,
STUYHHUX Ta MPABOBHUX IPUHIUIIIB, MO-
paNbHUX i1ealiB 31 TOJIOBHOI METH —
JONePIKAHHS IIPABOBOTO TOPSIIKY.

OnHi€0 3 BOXKIUBUX YMOB ITiJ[BHU-
IICHHS SKOCTI MiATOTOBKH (DaxiBIiB y
ramysi mpaBa € (OpPMyBaHHS BHCOKHX
npoQeciiHuX Ta MOPATBHUX SIKOCTEH Y
cryneHTiB. Lle 3aBmanHs € 0cOOIMBO ak-
TyaJbHHUM, OCKIIBKH 3aBJISKH iH(pOpMa-
IHHO-KOMYHIKAIIHHUM ~ TE€XHOJIOTIsM,
SIKl TOTIOMAraroThb po3B’si3aTH pizHOMA-
HITHI TIPaBOBI 3aja4i CTyJICHTaM-FOpH-
CTaM MiJBHUINYETHCS SAKICTh Tpodeciii-
HOT IMi/ITOTOBKU BUITYCKHUKIB.

AHaniz ocmannix 00cnioHeHv
ma nyobnikayiu.

Jlo DOoCHigHUKIB, SKI BHBYAIU IIH-
tanHs BukopuctanHs IKT y ocBiTi,
30KpeMa y TIPaBOBiH, CIiJi BiTHECTH:
Bb.C. I'epiynckoro, P.C.  I'ypeBuuy,
B.A. 3eninceky, M.IO. Kanemiro, M.M.
Kozep, B.A. Jlymmy, H.I. JloriHogy,

C.I. HervocoBa, H.I. Pyciny, [. Cas-
yenko, O.C. @enopuyk, M.1. Lllepmana,
C.B. lwuiiky, O.B. llImuposa T1a iH.

Mema cmammi — po3kputu [KT sx
MearoriyHy yMOBY Ta ICTPYMEHT Iii-
3HAHHS IpaBa.

Pesynomamu.

OIHKUM 3 TOJIOBHHX 3aBJIaHb TPaBOBOT
OCBITH Ha CyYacHOMY eTari € moOyaoBa
TaKOro IPOLIECY HABYAHHS, KUK CTaB
O OCHOBOIO (hopMyBaHHS MpodeciiHOi
CBIJIOMOCTI Ta CITPHUSIB KBaJTi(PiKOBAHOCTI,
KOHKYPEHTOCIPOMO)KHOCTI, ~ TBOPYOCTI
FOPHCTIB Ta YMIHHIO BHPIIIIYBaTH ITPaBO-
Bi MPOOJIEMH IIBHUIIKO 1 CBO€YACHO. JIuie
BJIOCKOHAJICHHSI TPaBOBOi OCBITH, BBE-
JICHHsSI HOBUX 1H(OpMAIIHHUX TEXHOJO-
Tl HaBYaHHS 3MOXKE BHUXOBATH FOPHCTIB
HOBOT'O TIOKOJIIHHSI 3 BUCOKOIO MPABOBOIO
AKTHBHICTIO Ta TMPABOCBIIOMICTIO, IO
BIZIMTOBIZIal0Th BUMOTaM Cy4aCHOTO €BPO-
MEHCHKOrO CITIBTOBAPUCTBA Ta OUIKYBaH-
HSM Hammx rpomajsta. CydacHa cuctemMa
BITUM3HSHOT IPO(eCIHHOT OCBITH 3a3Halia
cyTreBUX 3MiH. Lle 3ymoBieHO HaOMM-
JKEHHSIM BITYM3HSHOI TIPABOBOI CHCTEMH
JI0 €BPOMNEUCHKOL, /16 Ha MEepIIMA IUIaH
BHCYBAIOTBCS TIpaBa 1 CBOOOM JFOAMHH 1
IPOMaJISIHUHA, TIPABOBI LIHHOCTI, 3acaju
CMPaBEIUIMBOCTI, CBOOOJAM Ta PIBHOCTI.
Hama npepxaBa mparHe cTaTtd diICHOM
€BPOIECHCHKOTO CITIBTOBAPUCTBA, THM Ca-
MHUM PO3IIUPIOIOYH TIpaBa TPOMAJSH Ta
TPOMAJITHCHKUX 00’ €IHAHb, CTBOPIOIO-
Y PiBHI YMOBU B PHHKOBIH CKOHOMIII,
3a0e3MeyyroYr CyJIOBHH 3aXHCT TIpaB 1
CBOOOJI TPOMAJISIH, MiJACHITIOIYH 3aXHCT
miAnprueMHUITBa Tomo. OHAK, e JIUIIe
MepIi Ta «MAaJICHBbKI» KPOKH, OCKUIbKH
Hallla Jiep)kaBa repeOyBae y mepexiHOMy
CTAHOBHII[, 3yMOBJICHOMY E€KOHOMIYHH-
MH Ta COILiaJIbHUMHU yMOoBaMH. BTim, «Be-
JIUKAMY» KPOKOM, III0 3YMOBHB ITOIITOBX
B OCBITI CTAJIM OCTaHHI TEHIEHLIII CBITO-
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BOTO PO3BHTKY, III0 3yMOBIICHI IIEPEXOIOM
1o iHdopmMariiiHoro cycrinbersa. [Hdop-
MaliifHe CYCIILTBCTBO XapaKTePU3YEThCs
THM, 1110 30LTBIITYETHCS POJIb iHpOpMAITT 1
3HaHb, CTA€ OC3MEPEIIKOIHAM JOCTYIIOM
o iHdopmariii depe3 30UTbIICHHS 1H-
(dopMaliiHuX pecypciB, MOCTIHA TOsBA
HOBHUX Ta MoAu(iKaris crapux iH(popma-
IIHUX Ta KOMYHIKAI[IHHUX TEXHOJIOTIH y
BCIX rajly3sX CyCIUIbCTBA Ta HAYKH.

[in iHGOpPMAIIHHIM CYCHITILCTBOM
MPUAHATO PO3YyMITH HOBOTO THITY CYyC-
MiJIBCTBO, IO (HOPMYEThCS SK HACi-
JIOK TJI00ATTBbHOI COIiaIbHOT PEBOJTIONIT,
MOPOIKEHOI OypXJIMBAM PO3BUTKOM 1
KOHBEPIeHINE 1HPOpMaliiHUX 1 KO-
MYHIKAIIHHAX TEXHOJIOTIH, y SKOMY
BU3HAYAJILHOIO YMOBOIO OJIaromoyddst
KOYKHOT JTFOIMHY 1 KOJKHOT IEPIKABH CTa-
I0Th 3HAHHS, K1 € BIIKPHUTI Ta JOCTYII-
Hi, a IX OOMiH HE Ma€ 4acoOBUX, POCTO-
POBHX Ta iHIINX oOMexeHb. Le cripusie
B3a€MONPOHUKHEHHIO KYJIBTYp Ta Bij-
KpPHBa€ KO)KHOMY CITIBTOBAPUCTBY HOBI
MOYJIMBOCTI Ui camo imeHTHdikamii
(Denopuyk, 2009: 45-47). OcHOBHUMHU
O03HaKaMH 1H(GOPMALIKHOTO CYCIHiJIb-
CTBa € 3HAaYHE 30UIBLICHHS OOCATIB iH-
(dbopmMariifHuX pecypciB, MOsSBAa HOBUX
Ta MOCTiiHa MOIUQIKAIliA ICHYIOUUX Y
BCiX cdepax JOAChKOl TisIbHOCTI 1H-
(dopMaliifHuX Ta KOMYHIKAI[IHHUX TeX-
Hojoriit.IIpodeciiiHa mpaBoCBITOMICTb
CTYICHTa-IOpHCTa Tependadae mpode-
CiliHy 1H(QOPMOBAHICTh, IO MPOTHO3YE
KOMITETEHTHICTh Y chepi YHHHOTO 3aKO-
HOJIABCTBA 1 NPAKTUKU HOTO peaizarii,
BUPaXKAETHCS Y JOCTATHHO ITHOOKHX Ta
npodeciiHO HEOOXITHUX 3HAHHSAX TPO
MpaBo Ta 3aKOHOMIPHOCTI HOTO OyTTS,
IO T03BOJISIE 3aiiMarucs npodeciitHoo
OPUINYHOIO JisibHICTIO (JKumoBiiesa,
2012: 309).

[HpopmaTH3alis OPUINIHOT OCBITH
MOBHUHHA 3/IIHCHIOBATHCS B MEKaX JBOX
OCHOBHHUX LJIEH:

1) miaroToBka (axiBIliB JJIs HACTYTI-
HOT mpodeciiiHoT AiSTBLHOCTI B yMOBaxX
iH(pOpMAIIfHOTO CYCIIIbCTBA,;

2) WiABMIICHHS PIBHS MiArOTOBIIC-
HOCTI (paxiBIIiB IUISXOM YIO0CKOHAJICH-
HS HasBHUX Ta PO3pOOKH HOBHUX, OLTBII
e(DeKTHBHUX METOJWK HaBUYAHHI Ha
OCHOBI Cy4YacHHUX iH(pOpPMAIIHHUX 1 KO-
MYHIKaIiHHUX TexHoyorin (denopuyk,
2009: 53-54).

CiiJ MOroguTHCh, IO B CyYaCHHX
YMOBaxX 3aBIaHHS IPABOBOi OCBITH ITO-
Jsirae B: HaJIQHHI CTYACHTaM ITOBHOIIIH-
HUX IOPUAMYHUX 3HAaHb 3 HABYAIBHHUX
micuIuiiH (Y MeXaxX BCTAHOBICHUX
mporpaM), HaBUYOK YMIIOTO 3acToCy-
BaHHS TCOPETUYHHX IOJIOKEHb y TIPOIIe-
cl TPaKTUYHOI TisUTLHOCTI; (hopMyBaHHI
MEPEKOHAHOCTI Y HEOOXIHOCTI MiCIs
3aKiHYCHHS BHIIOTO HABYAIbHOTO 3aKiia-
Iy Oe3epepBHOTO YIOCKOHAIECHHS CBOIX
3HaHb (CtpenbioBa, 2015: 354).

lNnepmBuaka TpaHchopmallis Io-
CTIHYCTPIATBHOTO CYCHIUJILCTBA B 1H-
¢dopmalriiiiHe CHIBTOBApUCTBO, € BH-
POOHUIITBO 1 CHOXHMBaHHS iH(OpMAIIil
€ HalBaXJIUBIIIMM BHIOM JisSJILHOCTI, a
iH(opMallisi BU3HAETHCS HANIIHHIIIAM
pecypcomM, 3yMOBHIIO BU3HATH Haifeek-
TUBHILIUM 3aCO00M MiABUILEHHS IKOCTL
npodeciiHoro HaB4yaHHI — iH(OpMa-
HiiHO-KoMyHikaniiHi Texnoorii (IKT)
(CaBuenko, 2014: 68-69). Opniero i3
aKkTyaJbHHUX TpoOieM iH(opMaru3amii
FOPUINYHOT OCBITH € (hOpMyBaHHS Ha-
BHYOK 3actocyBanHs IKT mis daxosoi
IUSUTEHOCTI, IO € BayKIIMBUMKOMOITHEH-
ToMITpOoheciiHOCTI MalOyTHIX TPaBo3-
HaBIiB. [H(popMaIlifHO-KOMYHIKAIliiHI
TEXHOJIOTIi, SKi BHKOPHCTOBYIOTHCS Y
HaBYAJIBHOMY ITIPOIEC], PO3IIISIIAIOTHCS
SIK OIVH 13 3ac001B Mi3HAHHSA HABKOJIMILI-
HBOTO CBiTy, HAOYTTS YMiHb I HABUYOK
BJIOCKOHAJICHHS TpoQeciitHol MaicTep-
HocTi. BoHM momomararoTh amanTyBa-
THCS MaOyTHIM (haxiBIiM IO KUTTSI y
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CYYaCHOMY CYCITUIBCTBI Ta sIK 1 Oy/Ib-sKi
IHIII MTEAaroriuyHi TEXHOMOT1, iH(hopMa-
LiAHI TEXHOJIOT1 HABYAHHS IPYHTYIOTh-
Cs Ha BHCOKOMY TpodecioHai3Mi BH-
KJIaJa4iB, CITIBIIpALll Ta TBOPYOCTI MK
BHKJIQJa4eM 1 CTYIEHTOM, arMocdepi
JIOBIpH, BIAMOBIJHIA MarepiaibHIl Ta
METOMOJIOTIUHIM 0a3i, BIIIOBIIAIBLHO-
MYy CTaBJICHHIO CTYICHTIB JI0 3aCBOCHHS
TEOPETHYHOTO Marepiaxy i OBOIOMIHHS
BIJIMOBIIHUMH YMIHHSIMH Ta HaBHYKa-
mu (Denopuyk, 2009: 162, 14).

IOpuanuna ocBita Mae OyTH KOMII-
JEKCHOIO Ta BPaXOByBaTH YCi 0e3 BH-
HATKY acrieKTd. Tak, Ha ChOTOMHI, KON
MaHy€e TOTAIbHA KOMIT FOTEpPH3aIlisl Ta
ABTOMATH3AIlisl TIPOIECIB TOKyMEHTOO-
0iry y OLIBIIOCTI JIepKaBHUX OpPraHiB
BUHHKA€E HaraibHa OTpeda BUPOOICHHS
JOCKOHAINX KOMIT FOTePHUX HABHYIOK
y MaiOyTHIX rOpUCTiB. Tomy, CTyleH-
TH IOPUIUYHHUX BHIIIB YK€ 3 TEPIIUX
KypciB MalOTh IIBHIKO OpPIEHTYBATHCH
B CJCKTPOHHHUX PEECTpaxX Ta 3aKOHOIA-
BUiid 0asi JUIs TOTo, MO0 y MOAAJBIIIH
npodeciiiHiil TisTbHOCTI podoTa 3 elIeK-
TPOHHHMH pecypcaMu MoTpeOyBaia Mi-
HIMYM Yacy i Oyya MakCUMaJbHO e(ek-
tuBHOWO (Kpuknmswii, 2016: 12).

VY mporeci MiArOTOBKH ManiOyTHIX
(haxiBIIiB-IPABO3HABIIIB BUKOPUCTAHHS
IKT mae onHe i3 HAMOUIBIINX 3HAYEHD,
aJKe TakKi TEXHOJOTIl HAIaTh Olblie
MOKJIMBOCTEH Y BUOOpI JuKepes i onpa-
LIOBaHHS 3HAYHOI KUTBKOCTI IPaBOBOI
iH(pOpMaIIii; JafoTh 3MOTY CTBOPIOBATH
PI3HI cUTYaIlii, SIKi JOBEAETHCS BUPIIITY-
BaTH y npodeciiiHii AisUTbHOCTI; CIpH-
SIFOTh CHIUTKYBaHHIO MK OCOOHCTOCTSI-
mu. IKT cranu ofHi€ro 13 IPUYKH 3MIHH
3BHUYHOI CHCTEMH MIKOCOOUCTICHUX
BIIHOCHH 1 IIIHHOCTEHW Ha CKJAJHI Cy-
CIIIJIbHI BIJHOCHHM, BHACIIJOK SKHX
TOJIOBHOTO 3HAYCHHS HAOyBaIOTh YMiH-
HSI OCOOHMCTOCTI IIBUIKO aalTyBaTHCS
B JIOBKIJUTI 3 YCBIIOMJICHHSM pEabHUX

YMOB 1 CKJIQTHOIIIB Y MI?)KOCOOUCTICHUX
CTOCYHKax. 3aBISKH 3aCTOCYBaHHIO
IKT cTBOprOETBCS BIIKpUTAa CHCTEMaA
IHTEHCHBHOTO HaBYaHHsI, SKa agarTy-
€ThCS TiJ 1HIUBIAyaJbHI MOXIHBOCTI
TOTO, XTO HaBYAETHCS, IO CIIPHSE PO3-
BHUTKY HOro 0COOMCTOCTI, TOOTO Mai-
OyTHbOMY (axiBIFO HAMTAETHCS MOXK-
JIUBICTH BUOOpPY BIAMOBIAHOI HOMY
mporpamu Ta TexHojorii HapuauHs. IKT
PO3BHBAE aNTOPUTMIYHE i TBOpPYEC MUC-
JICHHSI, Ta€ 3MOTY BUKOHYBAaTH 3aBlaH-
HS CeBPUCTUYHOTO 1 JOCIITHHUIIBKOTO
XapakTepy B CEPEIOBHILI MOJECIION0-
YUX MPOTpaM, aKTHUBI3y€ Mi3HABAIBHY
JUSUTBHICTD, CIPHUSIE PO3BUTKY KOMYHi-
KalliiHUX 3M10HOCTeH, hopMye yMiHHS
B YXBQJCHHI ONTHMAJbHHUX PIlICHb 1
ajanTarii y CKIaJHIi cuTyamii mia yac
KOMII FOTEpHHUX E€KCIIEPHMEHTIB Ha Iij-
CTaBi MOZCIIOIOYHX MPOTpaM, sIKi ajar-
TYIOTBCSI IO MOXIIMBOCTEH THX, XTO
HABYAETHCS, NULIXOM HAJAaHHS 1HIHBi-
IyaJIbHUX 3aBIaHb, SIKi CTUMYIOIOTH 1X
IO ToJimmieHHs pe3ynbrariB. CydacHi
IKT pmaroTh 3MOry MiJBHIIUTH PiBCHb
CaMOOCBITH, MOTHBAL1 HaBYaJILHOI JIi-
SUTBHOCTI, HAJAl0Th aOCOJIIOTHO HOBI
MOYKJIMBOCTI JUII TBOPYOCTI, HAOYTTS 1
3aKpIIJICHHS Pi3HUX MpodeciiHuX Ha-
Bru4oK (JIorinoBa, 2012: 78).
Buxopucranus IKT 3aco0iB y Ha-
BYATBHOMY TMIpOIIeCi, 30KpeMa cepen
CTYJICHTIB-TIPABO3HABIIIB  CTa€  BaX-
JMUBOIO CKJIQJIOBOIO IHIUBITYaIbHOTO
PO3BHTKY KOJKHOTO IIPAaBO3HABI Ta
cycmimbcTBa B mimomy. CTymeHT mpu
BukopuctanHi IKT BukopucToBye Taki
dbopMu: aHaIi3 HOPMATHBHO-IIPABOBHX
aKTiB, MIATOTOBKA Ta IIPEICTABICHHSI
JIOTIOBIIE Ha OCHOBI NMpe3eHTAIIMHUX
TEXHOJIOTiH, pPO3pOo0Ka CXEMaTHYHHUX
Ta Bi3yallbHO-TpaiuHUX MOJENeH, 3a-
MMOBHEHHST TaOJHIlb, IMiArOTOBKa pede-
pariB, BUKOHAHHS TECTIB Ta TECTOBUX
3aBnanb oo (Hetrocos, 2010: 24).

16 | ISSN 2663-1350

«MPABO. TOANHA. IOBKINA» | «LAW. HUMAN. ENVIRONMENT»

Vol. 11, Ne 3,2020



Teopis ma ¢pinocogpia npasa. Icmopis npasa ma depxcasu

Jlo mepeBar Buxopucranus IKT y
HaBYAJIFHOMY IPOLIEC BITHOCATB: Opra-
Hi3zalisd Mi3HABAILHOI MisJIbHOCTI IUIA-
XOM MOJICITIOBAHHS; 1HIUBIAyaizarii
HABYAHHS; IMITAI[is1 THIIOBHX Mpodeciii-
HUX CHTYyaIliif; e()eKTHBHE TPCHYBaHH:I
3HaHb, YMIHb 1 HABHYOK; 3aCTOCYBaHH:;
OlIep)KaHUX 3HAHb Y HAYKOBHX JIOCIi-
JOKEHHSX; aBTOMaTH30BaHUN KOHTPOIb
pe3ynbTaTiB  HaBYAHHS, 3OIHCHCHHS
3BOPOTHBOTO  3B’SI3KY;  MOXITUBOCTI
00’eHaHHS B HAaBYaJbHUX Iporpamax
Bi3yaJIbHOT Ta 3BYKOBOi ()OpM; pO3BH-
ToK TBOpuoro mucieHHs (I'ypemu, Ka-
nemist & Illepuenko, 2012: 34). 1. Cag-
YeHKO 10 repeBar Bukopuctanus KT
BiTHOCHUTB: CIIPHUSHHS CTBOPEHHIO Bij-
KPHUTOTO OCBITHBOTO IIPOCTOPY; 3a0e3-
TICUCHHS SIK CTYJCHTIB, TaK 1 BUKJIa1a4iB
HOBHM KOHIIENTYaJbHUM IHCTpyMEHTa-
PIEM TMi3HABAJILHOTO XapakTepy; OLIBII
yIeBHEHA OOY/I0BA BIACHOT TPAEKTOPIi
HABYAHHS; MiABUIICHHS PalliOHATBHOC-
Ti i e(h)eKTHBHOCTI HABYAHHS; PO3BUTOK
IHTEJICKTYaJIbHUX, TBOPUUX 3MIOHOCTEH
CTYICHTIB II[OJI0 CaMOCTIHHOTO 3710~
OyBaHHS HOBHMX 3HaHb;, OLIbIIA MPH-
BaOJUBICTh JUIS CTYICHTIB; BIAKPUTTS
Cy0’€KTaM HaBYaHHS AOCTYIy 1O He-
TPagULidHUX PI3HOIUIAHOBUX JDKEPEI
iH(opMallii; JIETKICTh 3aCBOEHHS Mare-
piary MOpiBHSAHO 3 TPAIUIITHUMU 3aCO-
6amu HaBuaHHs (CaBueHko, 2014: 75).

CKI1aIoBOI0  KOMIT FOTepHO-iH(pOP-
MAIlii{HOT MiATOTOBKKW MaiOyTHIN mpas-
HUKIB € HaIlpaI[fOBaHHSI HUMHU CTIAKHX
HAaBUYOK POOOTH 3 MPaBOBUMH iH(OP-
MaIiiHO-TIOITYKOBHMHU CHCTEMaMH, [0
TI03BOJISIE MalOyTHHOMY IOPUCTY BIICB-
HEHO OPIEHTYBATHCS y MIHIHBOMY IIpa-
BOBOMY IIOJIi, a[JCKBATHO pearyBaTH Ha
3MIHH 1 JIOTIOBHEHHS Y YHHHOMY 3aKO-
HOJaBCTBI. B yMoBax iHdopmariiitHoro
CYCIIIBCTBA HEBIJ’€MHOIO CKIIAJOBOIO
npo¢eciiHol MiSTTBHOCTI MPaBO3HABIIS
CTAIOTh: KOPEKTHE 1 BIICBHEHE BOJIOJIH-

HSI KOMII IOTEPHUMH 3ac00aMU IMOIIYKY
i 30epiraHHs MPaBOBUX MarepiajiB, Ha-
BUYKH aHANi3y HOPMATHBHO-IIPABOBHX
aKTIB Ha MPEAMET BiIMOBIIHOCTI 1 TpH-
JATHOCTI Uit KBaidikamii ¢adyn mnpa-
BOBHX 3aJ[a4, ITiJTOTOBKA BJIACHUX I0-
KyMEHTIB 3 BUKOPUCTAHHSM 3HAHICHUX
MPaBOBUX 1H(GOPMAIIHHUX MaTepiaiiB
(lepmamn, 2011: 46).

OTXe, BUKOPHUCTOBYIOYH iH(OP-
MaIifHO-KOMYHIKaI[iiiHi TeXHOIOTil Y
MPaBOBI iSTIBHOCTI CTYIEHT Ma€ MOX-
JUBICTH CBOEYACHO OTPUMYBATU TOBHY
1 TOCTOBIpHY iH(pOpMaIlifo Ta e(hEeKTHB-
HO BUKOPHUCTOBYBAaTH 1i JJI1 BUKOHAHHS
MOCTABIICHUX HaBYAIbHO-TIPOdeciiHux
3aBnanb. Bukopucrtanus IKT BupoOisie
y CTYICHTIB yMIHHS OOHMpaTd MUIIXH
PO3B’sI3aHHS KUTTEBUX, OCOOMCTHX 1
npodeciiHux mpolireM, pO3BHBAE TBOP-
4l 3110HOCTI, 3aTHICTH CAMOCTIMHO I10-
MIOBHIOBAaTH TpaBoBi 3HaHHs (JIoriHoBa,
2012: 72). OcobnuBe MicIie y TIpaBoBiit
ocsiTi 3aiimae norenmiain IKT, B ocHOBI
SIKOTO JIC)KUTh PO3BUTOK ITi3HABATBHUX
HABUYOK CTYJCHTIB, YMiHb CAMOCTIHHO
CTPYKTYPYBAaTH 1 aKTyali3yBaTH CBOI
NPaBOBI 3HAHHA.AKTyali3ye OaHe IIH-
TaHH 1 Te, 10 aHaJII3 CyJacHOiT CUTyaIlil
y BHIII# TpodeciitHii 1Ko MoKa3as: B
HABYAJFHOMY IMPOLIECI IMEPEBUILYIOTh
TPaaUIiHI TEXHOJIOTIi 3 HU3bKUM PiB-
HEM BHKOPHCTAHHS IHHOBALIHHUX TeX-
HOJIOTI#; BIZICYTHI TEXHOJIOTIi, Opi€HTO-
BaHI Ha CHUCTEMAaTHYHEC BUKOPUCTAHHSI
iH(OpMAIITHAX 1 KOMYHIKAI[IHHUX TeX-
Hosorii (IKT) B ropuauuHii miAroToBIi
MaiOyTHIX criemianictiB (Kpyunann &
Kpyunnuna, 2012: 19-22).

CraBjeHHS CTYICHTIB 10 OOpaHol
crenianbHOCTI 0araro B YoMy BHU3HA-
9aeThCsS XapaKTEepOM HaBYAIBHO-BH-
XOBHOTO TIPOIIECY, SIKUH MOJICITIOE Maii-
OyTHe mnpodeciiiHol AisibHOCTI. Jlys
YCBIIOMJICHHSI IIEPCIICKTUB MallOy THBOT
($axoBoi JiSTILHOCTI HEOOXiJHE CTBO-
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PEHHS TICHUXOJIOTO-TICAATOTIYHUX YMOB,
SIKI 3yMOBITIOIOTEH crienupigdi ocoOu-
BOCTI Oprasizariii 3MicTy npodeciitHo-
ro HaBuaHHs (Demopuyk, 2009: 100).
[cuxomoro-mearoriaai yMOBH PO3BUT-
Ky CTYJCHTIB-IOPHCTIB — 1€ CYKYITHICTb
3aX0JliB B OCBITHBOMY MpOIIECi, IO 3a-
0e3IeuyroTh JOCSITHCHHS MaiOyTHIMU
(haxiBISIMH HEOOXITHOTO PIiBHS IPaBO-
ceigomocti (KoHoHeHKo). 1o Takux me-
JIATOTIYHUX YMOB, sIKi ()OPMYIOTH IPO-
(beciiHICTD y CTYICHTIB-IOPUCTIB Ta Ha
SIK1 TIOBUHHI OyTH CIIPSIMOBaHI 3yCHILIS
Jep>KaBU 1 HayKOBOTO CITIBTOBAapHCTBA,
MOXKHA BITHECTH HACTYIIHI: BKIIOUCH-
Hf B OCBITHIH mpolec KOMIICTEHIIH,
CIPSMOBAHUX HA PO3YMIHHS 1 OONIK B
MOJAIBIIN  TpodeciiiHiil  AisUTbHOCTI
LIHHOCTI MpaBa; CTBOPCHHS €TUHOTO 1H-
(hopMarliiftHO-0CBITHROTO  (LIH(PPOBOTO)
Cepe/IOBHIIIA; CIeliaibHa Mearoriyya i
METOIMYHA MiATOTOBKA HAyKOBO-BHKJIA-
JIAIbKOTO CKIIaAy Kadeap; HalllJIeHICTh
OCBITHBOTO MPOIIECY HAa PO3BUTOK IIpa-
BOCBIJIOMOCTI MPOTATOM YChOTO IEpio-
Iy HaBYAHHS, OpraHi3amis cy0’e€KTHOI
B3a€MOIii; BIPOBAKCHHS KOMIICTEHT-
HICHOTO ITiTXO/Y /10 BU3HAUCHHS 3MICTY,
¢hopM 1 METOMIB OCBITH 1 BHXOBaHHS
(Crapony6uesa, 2018: 229).
[lemaroriyni ymoBH, mo 3abesrie-
Y9YyIOTh PO3BHTOK CTYICHTIB PO3KPH-
BalOTBCS depe3 30aradeHHs 3MICTy
npaBoBoi iH(popMarlii Ta MOCWICHHS Tl
[IHHICHO-CMHCJIOBHX AaCIICKTiB; BHKO-
PHUCTaHHS CHUTYyalil, MaKCHMaJbHO Ha-
OJMMDKEHUX J0 PeaabHOCTI MaiOyTHBOT
npodeciiHol  TisJIBHOCTI  CTYICHTIB;
CTHMYIIOBAaHHS PO3BHUTKY Y CTYICHTIB
aKTUBHOI TipaBoBoi no3wuiii (HikomaeH-
ko, 2014: 61). Jlo Takux meaaroriqyHux
YMOB, siKi (hOPMYIOTh TIPOQECIiHICTD Y
CTYJICHTIB-TIPABHUKIB Ta Ha SKi MMOBUH-
Hi OyTH CIIPSIMOBaHi 3yCHUJUISA JICpXKaBH
Ta BHUIOTO HABYAIBHOTO 3aKJIAAY, CIIiJ
BiJTHECTH: 30arayeHHs 3MiCTy MPaBOBOT

iHpopMallii Ta MOCUICHHS 11 3HAYCHHS
gepe3 BupoBamkenHs IKT; cnpsmyBan-
HS OCBITHBOTO ITpoIiecy Ha (hOPMYyBaHHS
Y CTYIEHTIB-NPABHUKIB IIHHOCTI TpaBa
Ta MOpAaJbHHX OPIEHTHUPIB; CIEIliallb-
Ha IIIrOTOBKA IEHATOTIYHOTO CKIATy
3 BIJMOBIJHOI TPaBOBOIO Ta iH(OP-
MaIiiiHOI0 KOMIIETEHIIIEIO; BiAIOBIIHE
METOIUYHE 3a0€e3NeUCHHS, SIKe O BKIIFO-
4aJio iH(hopMalliifHi TEXHOJIOTIT; BIATBO-
peHHst cuTyamii 3a jpomomororo KT,
sKi 0 MakKCHMaJbHO Oy HaOIMKEHI
JI0 peallbHUX; OpraHi3ailis KOMyHiKarlii
MDK CTYICHTOM Ta BHKJIAIa4eM, B TOMY
yucii 3 Bukopuctanusam IKT; 3abesme-
YeHHS Oe3MEePEPBHOCTI yIOCKOHAJICHHS
CBOIX 3HaHb Yepe3 CaMOCTIHHY poOoTy;
CTHMYIIOBAaHHS PO3BHUTKY Y CTYICHTIB
AKTHUBHOI MPABOBOT MO3MIIIT 3@ JOMOMO-
TOI0 CTBOPEHHS €IMHOTO 1H(pOpMAaIiii-
HO-OCBITHBOT'O CEPEIOBHIIIA.
[HpopmaniiHO-KOMYHIKAIIHHI  TeX-
HOJIOTii, 1[0 BUKOPHUCTOBYIOTHCS Y Ha-
BYAITBHOMY IIPOILIECi CIIPHUHMAIOTHCS SIK
OJIMH 3 THCTPYMEHTIB Ii3HAHHS IpaBa,
HAOyTTs MPaBOBHUX YMiHb 1 HAaBHUYOK,
BJIOCKOHAJICHHS TIpoQeciitHoi MaicTep-
HocTi. [IpodeciiiHe HaBYaHHS MMOBUHHE
OyayBaTHCs He JIHIIe Ha MpodeciiHOCTI
BHKJIaJa4iB, KOMYHIKallii CTyaeHTa 3
BUKJIagadeM, BiAMIOBITHOMY METOHOIIO-
TYHOMY 3a0€3MEYCHHI0, CYMIIIHHOMY
CTaBJICHHIO CTYACHTIB [0 HaBYAHHS,
BiJIIIOBITHOMY 0OCSTY IPaBOBUX 3HAHb,
IO CTAHOBIITH OCHOBY TEOPETUYHOIO
Marepiaiy, ajge ¥ Ha YMIHHSX 1 HaBH-
YKax, TOB’SI3aHUX 3 BUKOPHCTAHHS 1H-
(hopMariiftHO-KOMYHIKaIlIHHAX ~ TEXHO-
JIOTIH, 0 € HEeOOXIJIHOKI CKJIaJI0BOIO
npogeciiHOl AISUTHOCTI FOPHUCTA.
AHami3 JiTeparypd TI0Ka3aB, IO
monpu oueBuaHI MoxiuBocTi IKT, ix
BUKOPHCTAHHS Y BHIIMX HABYAIBHHUX
3aKJIaJIB 3a CHEIaJbHICTIO «IpaBO3-
HABCTBOY» 3a0e3Meuye IMMeIaroridyHui Ta
HABYAJBHHUU IPOLEC HACTYITHUM:
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— OCOOMCTICHOIO OpIEHTAIIIE€I0 HABYAH-
Hs, TOOTO ypaxyBaHHS 0COOIMBOCTEH
KOHKPETHOTO CTYICHTA-IIPaBHUKA;

— TpaHC(OpPMYBaHHSIM HABYAHHS BilI-
TOBITHO JTO CyYaCHHX BUMOT CYCITLIb-
CTBA: MEPEXiJ] BiJl TPAJAUIIIHHUX METO-
IIiB HABYAHHS 10 HOBUX MEJATOTTIHIX
TeXHOJIOTIH, Bianosigaux IKT;

— MOJIMBICTIO TIOCTIHHOTO KOHTPO-
JII0 3a piBHEM OOI3HAHOCTI CTYJICH-
Ta-paBHAKA dYepe3 aBTOMATH30Ba-
HUI KOHTPOJIb PE3yJIbTaTiB HABUAHHS,
30KpeMa TECTYBaHHS Ha KOMIT FOTepi;

— MEIarorivHoI0 Ta CTYICHTCHKOI KO-
MYHIKAI[I€l0 Yyepe3 CTBOPEHHS CITiIb-
HOT y Mepexi [HTepHeT, mo crpuse
00MiHy iH(OpMAITI€I0, MTEAArOr YHUM
TOCBIIOM, KOHCYJIBTYBaHHIO;

— TOCTIfHAM YIOCKOHAJICHHS I1€aro-
ra 4epes HeMepepBHICTh Ta MOCTIiM-
HicTh HaByaHHs HoBUM IKT;

— (opMyBaHHSIM HOBOTO THITY IPaBO-
BOTO MUCJICHHS SIK BHKJIa/la4ya, TaK i
CTYICHTA-IIpaBHUKA.

Bucnosxu i nepcnekmuséu.

3acrocyBanns IKT sk iHCTpyMeHTY
IMi3HAHHSI TIpaBa TPH TiATOTOBI CTYJ/ICH-
TIB-TIPABHUKIB TIPUBOIUTE 10 30aradcHHs
Te/IarOriYHOT Ta OpraHi3aIiiHol JisUTbHO-
CTi BUIIMX HABYAIBHUX 3aKJIAJiB OCBITU
HACTYITHHMH MOYJTHBOCTSIMH: YMiHHSIMHI
Ta HaBMYKaMHu mpodeciiHol MarcTepHO-
CTi; MOKJTMBICTIO y OUTBIIIOMY BHOOPI JKe-
peJ1 mpaBoBoi iH(OPMAILiT; MOCITIOBAHHAM
PI3HUX TPABOBUX CHTYaIliH, SKI MOXYTh
BUHUKHYTH Yy TPOQeciiHii isTbHOCTI;
BpaxyBaHHSIM IHAWBITyaJbHIXMOXKIIABO-
CTeH CTYCHTIB-TIPABHUKIB; 3aKPIIICHHSIM
npoeCiiHUX ~ HABUUKIB, C(EKTUBHUM
TPEHYBaHHSM I1aM’SITi, 3HaHb 1 HABUYOK;
ABTOMATU30BAaHIM KOHTPOJIEM pe3yibra-
TIB HaBYAHHS; OO0 €JJHAHHSIM Bi3yaJIbHUX
1 3ByKOBHX (DOpM MiIBUIICHHS €(EeKTHB-
HOCTI HABYaHHS;JIETKICTIO 3aCBOEHHS Ma-

Tepiay; IBHIKICTIO pearyBaHHs Ha 3MIHH
1 IOTIOBHEHHSI B YHHHOMY 3aKOHOIABCTBI;
TTOTOBKOIO BIIACHUX EJIEKTPOHHHX JI0-
KyMEHTIB; CBOEYACHICTIO B OTpPHMaHHI
MOBHOI Ta JIOCTOBIPHOI iH(OpMAIIIT;Ho-
DIMOJICHHSIM 3HAHBb PO METOM O0POOKH
Ta TOIIMPEHHS, 30epiraHHsy iH(opMaril
3a jgomomororo IKT; 30araueHHs ¢opm
JIOCTYITy JIO MpaBoBOi iH(opMaLii; jomo-
MOTOI0 B TIPUUAHSATTI ¢(PEKTUBHUX TPaBO-
BUX DIIICHB;IIUPOKIMH MOKITHBOCTSIMU
JUTSL aHATITAYHOT JISUTBHOCTI 3 TIPABOBUMH
JOKyMEHTaMH; 3pYYHOI0 POOOTOI0 3 Be-
JIMKAMHA MacHUBaMH IPABOBOI iH(pOpMaIlii;
MOXUTUBICTIO CTBOPFOBATH BJIACHI Oa3u 1a-
HUX; TIOCTIHKM MOHITOPHUHIOM 32 TIPaBo-
BOIO iH(hOpMaITi€r0; MiHIMI3AIIEF0 BUTPATH
Yacy i 3ac0o0iB Ha MMOIIYK MPaBOBOI iH(pOp-
Marlii; MOMKJIMBICTIO IOJAIBIIOI JIOKAIi-
3allii OKpeMuX (hPparMeHTIB EJICKTPOHHUX
TEKCTIB; 3pOCTaHHSIM TPOYKTUBHOCTI i
Yac HABYAHHS;CKOPOYCHHS 4Yacy Ha po3-
KPUTTSL TIPABOBOI MPOOIIEMIT; ITiBUIIICH-
HSM TIPaBOBOI aKTHBHOCTI; CTBOPSHHSIM
KOH(OPTHOTO ~ CEPEIOBHINA  HABYAHHS;
TIPHCKOPEHHSIM TIepeadi MmpaBoOBOTO JI0C-
Bi/ly y HaBYaHHI; KOMITFOTCPHOIO Bi3yai-
3allis MMPABOBUX CHUTYAIlil; 3MIHCHEHHSIM
TPEHYBaHH:I Y TIPOLICCI HABYAHHSL.
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https://doi.org/10.31548/law2020.03.002.

Summary. Social changes, development of legal support system, improvement of public life
quality advance new demands on legal education and legal profession, in particular. Level of law-
yers training at higher educational institutions requires search for new information methods and
tools that should be used both in the training process at the level of providing relevant method-
ological material and in the course of legal sciences delivery, including provision of a law student
with appropriate basis for independent training. Advanced technologies, the ICT, should contrib-
ute to creative potential of students, their professionalism and ability to perform legal tasks the
students will actually deal with in their practice being simulated during learning process.

It has been detected that the style and nature of educational process shapes students’ attitude
towards the chosen occupation and models the future of professional activities, so in order for law
students to understand prospects of future professional activities, it is necessary to create appro-
priate psychological and pedagogical conditions.Such pedagogical conditions that shape profes-
sionalism of law students and the efforts of the state and higher education institution should be di-
rected at, shall include: enriching legal information content and enhancing its importance through
introduction of ICT; directing educational process to development of law values and moral guide-
lines by law students; special training of teaching staff with appropriate legal and informational
competence; appropriate methodological support, which would include information technology;
reproduction of situations using ICT, which would be as close as possible to the real ones; organiza-
tion of communication between a student and a teacher, including using ICT; ensuring continuity of
knowledge improvement through independent work; stimulating development of students’ active
legal position by creating single information and educational environment.

Keywords: information and communication technologies, legal education, information soci-
ety, legal consciousness, competence, legal information, legal knowledge
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AOOKTPUHANDBHI NigxXxoau Ao BU3HAYEHHA
NOHATTA «PELENLIA» Y KOHCTUTYLIMHOMY NPABI

H.B. BEPJ/10C, kaHOudam ropudu4HUX HayK, OOyeHM,
doueHm Kaghedpu KoHcmumyuyiliHoezo ma mpyooeo2o npasa,
3anopizbkull HayioHanbHUl yHisepcumem
E-mail: verlos79@gmail.com.ua

AHomayia. Cmamms npucesvyeHa aHasi3y 0CHOBHUX OOKMPUHAbHUX nioxodie 0o 8u-
3Ha4YeHHs MoHAMMSA peuenuii y KoHcmumyuitiHomy npasi. [pobaema peyenuii y KoHcmu-
myuyiliHomy npaesi YKpaiHu 8 cy4acHUX ymosax 0epHasomeopeHHs € 00CUMb GKMYaAs1bHOK
i Mae dianasoH AK 302016HOMEoPEMUYHO20, MAK i MPAKCeos02i4HO20 NOWyKy 0cobueo 8
MPOUECH AKICHOI 3MiHU napaduamu KOHCMUMYUioHasiamy, Wo Hapasi hopmMyeMbCA 8 ymosax
KOHBepaeHUyii npasosux cucmem cy4yacHocmi ma peanizayii ceimosoi cmpameaii ycummeoi-
AnbHOocMi neped 2106016HUMU BUKAUKAMU 1l0OCMaY.

3a pesynemamamu nposedeHo20 aHAsI3y MPONOHYEMbCA peyenyito 8 KOHecmumyuyit-
HOMY npasi susHa4Yamu AK KoHcmumyyiliHo-npasosuli peHoMeH ma npoyec Mixcoep-
MABHOI Npasoeoi 83aemMo0ii, WO M0920€ y MOXAUBOCMI YU HeobXiOHoCMI cripuliHAMmS,
8M1POBAOHEHHA MA 30CB0EHHSA 3apPybIHHO20 NPAsoso2o mamepiany (MixHapPOOHO-NpPa-
80601 HOPMU) HAYIOHABHOK CUCMEMOK KOHCMUMYyUiliHo20 nNpasa 3 Memotro ii MoOepHi-
3ayii ma po3sumky.

Knrouoei cnosa: peuenyia 8 KoHcmumyyiliHoMy rnpasi, KOHCMUMYYioHAMI3M, KOHCMU-
myuiliHe Npaso, KoOHBep2eHU|is, 3arno3u4eHHs, a0anmMauis, 2apPMOHI3ayis, EspoiHmezpayis

Akmyailbm'cmb. cucreMu TmoTpeOye, HacamIiepern, Ha-
JISKHOI KOHCTHUTYIIIHHOT perlaMeHTallii.

KOHCTHTYIIIHO-TIPaBOBa

Po3BUTOK CydacHHX TEMOKpPaTHIHHX
JepiKaB OOYMOBIIOETHCS TIIOOATEHIMHU
mporiecaMu  TpaHcopMmariii paBoBoi
peanbHOCTI 1 BigOyBaeThCsl B yMOBax
TOTAJILHOI ~MDKIECP)KAaBHOI  B3a€MOIl.
CTBOpECHHS CHUCTEMH HaHAIIOHATEHIX
MPABOBUX MACHBIB, sIKi TIOCTYIIOBO IIc-
PEMIIIYIOThCS B HAIlIOHAIBHI MPaBOBI

Came TOMY,
JOKTPHHA ITOBUHHA 30araTHTUChH KaTero-
pi€eto, 1110 BioOpakyBaia 6 MIMOWHHUI
3MICT TIpOIlecy MDKICPIKaBHOI B3a€EMO-
Iii, M0 CYNPOBOIKYETHCS MOIIUPEH-
HSM, T[EPEMIIICHHSIM, 3al03UYCHHSM,
B32€MOITPOHUKHEHHSM B TOMY YHCII
HOPMATHBHOTO Ta TOKTPUHAIEHOTO KOH-
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CTHUTYIIIHO-TIPaBOBOTO Matepiaiy (isei,
JOKTPHUH,  KOHIICMI[l, KOHCTUTYIIiH-
HO-TIPABOBUX HOPM, IHCTUTYTIB TOIIIO).

JlocmimkeHHs peneniiii sk KOHCTH-
TYLIHHO-TTPABOBOTO (heHOMEHY Ta IMpo-
[eCy J03BOJINTh BU3HAYHUTH MEPCIIEKTH-
BH PO3BUTKY YKPaiHCHKOI JIEPIKABHOCTI
B KOHTEKCTI IIo0asi3allii Ta eBpoiHTe-
rpaiii. Ajie BapTo 3BaXKaTH i Ha Te, 10
B IIPOIIEC] paJMKaIbHOI 3MIHH CYy4acHOT
MapajurMi KOHCTUTYIIOHAI3MY Ta iH-
cTaysnii Oylb-SKAX MOJEpPHI3alIHHUX
3MiH HEOOXiTHO BPaxoBYBaTH Psij (ak-
TOpIB, cepell SIKUX 0COOIMBOCTI HaIlio-
HAJBHOTO MEHTAIIITETY, CTaH MPaBOBOL
KYJBTYypH Ta MPaBOCBIIOMOCTI, KOHCTH-
TYLiHHI TpaJMIIii Ta 3BUYAl Ta 1H.

CaMe TOMy IIIJIKOM JIOTIYHOKO 1 aK-
TyaJbHOIO TOCTAE HEOOXITHICTh TOCTi-
JUKEHHsST (DeHOMEHyY pelentiiii B mporeci
SIKICHOI 3MIHH TIapaJuIrMH KOHCTHUTY-
IOHAJI3MY, 0 Hapas3i (OpMYyeTbCs B
YMOBaX KOHBEPIeHIIiT IPAaBOBHX CUCTEM
CYYacHOCTI Ta pealtizallii CBiTOBOi cTpa-
Terii KUTTETISUTBHOCTI Tepe rio0alb-
HUMU BUKJIMKAMH JIIOJICTBY.

AnHaniz ocmannix 00cnioHeHv
ma nyO6nikauiii.

B koHcTHTYIIIiHOMY TpaBi mpooie-
MaM JIOCITI/DKSHHS PEeLerIIii PHIIAETh-
csl He3HAUHA yBara, Xo4a I1e MTUTaHHs Ha
CHOTOJIHIIITHIN JICHb 1 HA0yBa€e 0COOIUBOT
aKTyaJIbHOCTI, a/DKe SK IUIKOM CIpa-
BemBo 3a3Hauyae B.B. KouerkoB «...
TOBOPSIYM MPO Ty YH iHIITY (GOpMY KOH-
CTHUTYIIIOHAII3MY, MU aHAJI3yeEMO IPO-
[ec peuenuii KOHCTUTYIIIHHUX MyOmiy-
HO-TIPABOBHX I1HCTHTYTIB B KOHKPETHIH
CHCTEMI JIEP)KaBHOTO TpaBa i 0coOIH-
BOCTI parioHami3amii apXeTHITiB KOHCTHU-
TYIIHHOT MPaBOCBIJOMOCTI B IPaBOBIMH
noktpuni» (Kouerkos, 2015: 156).

JlocmipkeHHss  pereniii SK  3arajib-
HOIPaBOBOTO  (hDeHOMEHY, HacamIiepes

TIPOBOIMIIMCH BYCHIMH B TaTy3sIX TEOpil
JICp’KaBH 1 TpaBa, [MBLUILHOTO Ta MDKHA-
POIHOIO TIpaBa i TOPKAJIUCH IEPEBAKHO
mpoOIeMH pelenIlii PHIMCBKOTO IPHBAT-
Horo mpaa (I"M. Aznarynosa, B.B. Ko-
neiunkoB, E.JO. Kypeuues, 3.I1. Meb-
nuk, I.b. HoBumpkwid, O.A. [limonpuropa,
M.0. Tlokposcekuii, 10.0. Tuxomu-
poB, C.B. Tkauenko, O.H. Tperbsxo-
Ba, B.A.Tomcunos, €.0.XapuToHOB,
O.1. XapuroHoBa Ta iH.).

Cepen 3apyOiKHHUX BYCHUX, ITOCIi-
JDKCHHSI SIKHX THM Y{ 1HIIAM YHAHOM
TOPKAJIKMCh TPOOJIEeMH peleniii Tmpa-
Ba MO)KHA BKa3aTH TaKWX BUCHUX SIK:
I'. I'pouiii, A. Barcon, E. Baiic, Boib-
tep, P. don lepunr, E. Opyxky, H. He-
noscki, 1II. Monreck’e, A. Peiinonc,
K.-XK. Pycco, @.K. CaBinbi, Ta iH.

OcraHHIM dYacoM Yy BITUYU3HIHIN
Ta 3apyOLKHIA FOPUAMYHIN JiTeparypi
MOCTYIIOBO 3’SIBJSIFOTHCS JTOCIIIKCHHS
MIPUCBSIUCHI PEIeIIil camMe sSIK KOHCTH-
TYIIHHO-TIPABOBOMY (DEHOMEHY, aJKe
KOHCTHTYII[II{HE TIPaBO € MPOBIIHOIO Ta-
Y3310 HAIlIOHAJBHOI CHCTEMH TIpaBa, a
PpeleIIis € HeBiJl' EMHUM ITHCTPYMEHTOM
SIKICHOI KOHCTHUTYIIHHO-IIPAaBOBOT MO-
JIepHi3allii, Ka Ha ChOTOMHIIIHINA JICHb
BiIOyBAa€THCS B TOMY YHCII 1 uepe3 Me-
XaHI3MH COPUHHATTS Ta BIPOBAIKCHHS
3apyOi’KHOTO JIOCBIY KOHCTHTYIIIHO-
ro po3sutky. Cepex BUCHHX, IO IIO-
CJIJDKYBAJIM OKPEMi aCHEeKTH Pererniii
B KOHCTHUTYIIIITHOMY IIpaBi MO’KHA Ha3-
Bati: €. Amniukina, K. ApaHOBCBHKOTO,
M. Baitmyparosa, B. T'omonaii, . Tomry,
P.I'ynina, A. dynxo, P. €Hribapsna,
T. Inpuenko, I. Kenenosa, M. Kokiny,
O. Kopeiio, B. Jlagitcekoro, B. Man-
TypoBa, JI. Mypauiko, B. Ocsaruncbko-
ro, C.Ilanacioka, M. IlmeniuynoBa,
M. CaBuuna, Y. Canzepca, b. Cagapo-
Ba, . lllyrakara iH.

[IpoTe, KOMIUIEKCHI CUCTEMHI T0CITi-
JOKEHHS CyTHOCTI Ta 3MICTY Pelenilii K
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KoHcmumyuyiliHe npaso

KOHCTUTYIIHHO-NIPAaBOBOTO  (pEHOMEHY
Ta Mpolecy B Haylli KOHCTUTYIHO-
ro TpaBa Maibke HE IPOBOIUINCH, IO
CBIIYUTH TPO aKTyaJbHICTh, MaJOI0-
CIIJDKEHICTh, BaXKJIIMBICTh Ta HEOOXIJI-
HICTb 3iHiICHEHHS KOMIUJIEKCHOTO aHai-
3y 3 00paHoi MpoOIeMaTHKH.

Mema uiei cmammi Tnonsrac y
3MIACHEHHI aHali3y OCHOBHHX JIOK-
TPHHANBHUX IIXOAIB J0 BH3HAYCHHS
MOHSTTS PELeNIii Y KOHCTHTYLIIHOMY
mpaBi Ta (HOPMYITFOBAHHIO TIOHATTS IIi€l
MPaBoOBOI KaTeropii sK KOHCTUTYIIIH-
HO-TIPAaBOBOTO (PEHOMEHY Ta IPOIIECY.

Memoou.

MeTono0riuHy ~ OCHOBY  JOCIIi-
JOKCHHS CKJIaJia€ CyKyIHICTh (iocod-
CHKO-CBITOIVISIHNX, 3arajbHOHAYKOBHX
MPUHLMUIIB 1 MIXOMIB Ta CHelialb-
HO-HAYKOBUX METOMIB IIi3HAHHS KOH-
CTHTYLIHHO-IIPABOBUX  SIBHIL, BHKO-
PHCTaHHS SIKMX a0 3MOI'Y OTPHMATH
HayKOBO-0OIPyHTOBaHI pe3yIbTaTH,
cepel AKUX: CHCTEMHHH Ta CTPYKTyp-
HO-(YHKI[IOHATBHUIA METOIN — BUKOPH-
CTaHi 3 METOIO BUABJIEHHS 00’ €KTUBHHUX
MepeyMOB HEOOXITHOCTI 3IiHCHCHHS
perieniii B KOHCTHTYIIHHOMY TIpaBi;
(dbopMabHO-IOTTUHUE MeTox — JUId
BHU3HAYCHHS TIOHATTS. 3aCTOCYBaHHS
aKCIOJIOTIYHOTO METOIy MAa€ Ha MeTi
PO3KPHUTTS 3MICTY OCHOBHHX ITOJITH-
KO-TIPABOBUX I[IHHOCTEH MOCIIIKyBa-
HOro (eHoMmeHy. MeTom KOHCTUTYIIIH-
HOI KOMIIApaTUBICTUKH 3aCTOCOBYBABCS
JUIL PO3KPHUTTSA 00’ €KTMBHUX COIiajb-
HO-TIPABOBHX 3aKOHOMIPHOCTEH Ta TeH-
JICHITH penentii B KOHCTHTYLIHHOMY
npaBi. Takox JTOCIIHKEHHS 3/11HCHIOBA-
JIOCH Ha OCHOBI MOEIHAHHA OHTOJIOIIY-
HOI'0, THOCEOJOTIYHOIO Ta aKCiojaorid-
HOTO aHaJi3y JOKTPUHAIBHUX MiAXO/IB
0 BHM3HAUCHHS IIOHATTS pelentii y
KOHCTUTYI[ITHOMY TIpaBi.

Pesynomamu.

OCHOBHHMH TPUYUHAMHU BaKIHBO-
CTi Ta HEOOX1THOCTI 3MIHCHEHHS peler-
il B KOHCTUTYLIHHOMY TIpaBi YKpaiHu
€: 1) KOHBEpreHIlisl TPaBOBUX CUCTEM
CYYacHOCTI Ta CTAaHOBJICHHsI KOHIICIIIIIT
D100aJbHOTO KOHCTHTYIIIOHAII3MY BH-
MararoTh yHiBepcai3amii KOHCTUTYIIiH-
HUX IIHHOCTEH; 2) pO3BUTOK CYyCIiJIb-
HUX BIJIHOCHH, HAyKOBO-TEXHIYHOTO
mporpecy, 010-MEIUYHUX TEXHOJIOT1H
CTBOPIOE TIPOTAIMHU Yy KOHCTUTYIIIH-
HO-TIPAaBOBOMY PETYJIIOBaHHI, aJ)Ke 3B~
JSIOTHCST SIBHIA peaibHOl JIHCHOCTI
MO0 SKUX KOHCTUTYIIHHO-TIpaBOBa
HOpPMa 3aJIMINAEThCS 1HIU(PEPSHTHOIO
(Hanpukuiaa, nudpoBi mpasa, MpaBo Ha
TCHICPHY IJCHTUYHICTh, KIOHYBaHHS,
cyporatHe MaTepHHCTBO Ta iH.); 3) €B-
poreiickka MpaBoBa IHTETPAIlis K 30B-
HIIIHBOMOMITHYHUA BEKTOP PO3BUTKY
YKpaiHCBHKOI JIEPIKABHOCTI, 0OYMOBIIOE
HEOOXIJIHICTh CHPHUUHATTS HAalliOHAJb-
HOIO CHCTEMH 3aKOHOIABCTBA YKpaiHU
(B T.4. KOHCTUTYLIHHOTO) 1paBa €C; 4)
m100aJIbHI 3arpo3u (3MiHa KiimMary, naH-
JieMii, simepHa 30posi Ta iH.), JFOJCTBY
BUMAararioTh 3MIHH BEKTOpYy KOHCTH-
TYIIHHOTO PO3BUTKY Ta KOHCOJMIAIil
MDKHApOIHOT CHITBHOTH B HANPSIMKY
aKTyalli3y€eThCsl MUTAHHS TPO HEOOXia-
HICTh PO3pOOKH e€(EKTUBHOI KOHIICITIIIT
peanmizamii peneniii sk KOHCTUTYIIiH-
HO-TIPAaBOBOTO (DEHOMEHY Ta ONTHMI3y-
BaTH Tpoliec 1 peaizailii BpaxoBYHOUH
JOLJIBHICTH Ta HEOOXIIHICTb.

HaykoBIi,  IOCHI/DKEHHS,  SKHX
OB’ sI3aHi 13 pElENIli€l0 B KOHCTUTYII -
HO-TIPaBOBIH cepi, mepeBakHO PO3IIIs-
JIal0Th i1 SIK TEKCTyallbHE 3alO3WYEHHS
9H TPUAHATTS KOHCTHUTYIIHHO-TIPaBO-
Boi HopMmu. Tak, M.O. IlmenuyHoB Ta
€.B. KopeiiBo B 11bOMy 3B’S3KYy 3a3Ha-
Yaf0Th, IO PEIEIIis € MOKIHBOIO BH-
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KIIFOYHO Y MPOIECi HOPMOTBOPYOCTI, a
KOHCTUTYIIiHA pelenIis MiKHApOI-
HOTO TpaBa BUKIIOUAE 3MIHH y 3MICTi
HOpM, a I CIpHs€e 30MKCHHIO, YHi-
(ikarii HallOHATLHUX MPABOBHUX CHC-
TeM, IO PEryJIrI0Th AaHAJOTIYHI Bil-
HOCHHH. [lepeBaXkHO Ha CHOTOIHIIIHIN
JICHb 1€ Ma€ BIJHOIICHHS J0 MpooieM
BWO)KMBAHHS JIIOACTBA B KOHTEKCTI IJIO-
0albHUX 3arpo3 TaKUX SK TOIIMPCHHS
SIIEPHOT 30p01, EKOJIOTIUHI JIMXa TOIIIO,
KOJIM HAasIBHICTH 3JIarOJDKEHUX, €IMHHUX
3a 3MICTOM JIili 0arathoX JeprkaB 3aJie-
JKUTh B I[IIOMY TIO3UTHBHE BUPILICHHS
nux npodiem (KopeiiBo & [lmenndHoB,
2006: 46-47). 1o ix mymMKu TpHETHY-
€ThbCs 1 BITYM3HAHUN qociigauk 1. Hy-
tak (Lllyrak, 2009: 95).

BinbImicTh JTOCHIHUKIB rayy3i KOH-
CTHUTYIIIHOTO TIpaBa MPOMOHYIOTh PO3-
IJISIIATH  PELETII0 BUKITIOYHO y PO3y-
MiHHI 3ano3udeHHs. 3okpema [.O. Toma
BBa)XKa€, MO «...pELEIIis MPEeICTaBIIsE
MPOIIEC 3aMO3MYCHHS MIPABOO CUCTEMOIO
peLMITiEHTA, EIIEMEHTIB MPABOBOT CHUCTe-
MH JIOHOPA 1 MOXE CITy’)KUTH IHCTPYMEH-
TOM YJIOCKOHAJICHHS, MOJIEpHi3allii mpa-
Ba, 32CO00M B3a€EMO/IIT TPABOBUX CHCTEM
(Tomra, 2012: 119). o Toro *, gocmi-
HUIS, (AKTHYHO 3BOTUTH PO3YMIHHS
peteniii 10 «HacIiIKy TapMOHI3aIlii,
sIKa  MOXKJIMBA JIMIIIC Y BHUIAJKY SIKIIO
MPaBOBI CUCTEMH 3HAXOIATHCS B OIHIN
CHCTEMI TPABOBUX IIHHOCTEH, sSIKi 3Ha-
XOJISITh CBOE BUPAXKECHHS Y BiIMOBIIHUX
npunimnax. A. 1. Jlynko — nocmimpkyrodn
peleNIif0 B KOHCTUTYLIHHOMY TIpaBi
TaKOXX IMPOMOHYE YSBIATH 1i SK MPOIEC
3aMO3MYCHHS PABOBOIO CHCTEMOKO (OT-
pUMyBadeM), €IEMEHTIB HIIOT TPaBOBOT
cucremu (onopa) (dymako, 2010: 9,13).

TepMiH  «peLENTOPCTBO»  BHKO-
PUCTOBYE B  CBOIX  JOCIIDKCHHSIX
M.M. Kokina. Bona npomonye mporiec
MPUIOMY TPABOBUX PEIEMNIii B COIli-
ANBHO-TIPABOBIA cdepl 3MiHCHIOBAaHHH

B icTOpii Ta Cy4acHOCTI TIO3HaYaTH
TEPMIHOM PELENTOPCTBO, a 3arajbHUN
MpoIeC MDKCUCTEMHOI (MK KpaiHaMu
Ta I1HIOAMH TPABOBUMH CyO’€KTaMH)
B3a€MOJIii B TpaBi BU3HAYATH SIK «JI0-
HOPCTBO-PELENITOPCTBO» YU  «PELeI-
TOPCTBO-TOHOPCTBOY». OTKe, MpaBOBe
PELEnTOpCTBO AOCHITHUI TIPOIIOHYE
BU3HAYATH SIK CyKYITHHH IPOIEC BHKO-
PHUCTaHHS peleNniii B MPaBoBiid cucTeMi
Ti€l 4K 1HIIOT KpaiHH, B ii KOHCTUTYIIO-
HaJi3Mi, B raly3eBUX 3aKOHAX, B 1HIIUX
MPaBOBHX JOKYMEHTAX, a TAKOXK B IIpa-
BOBUX 3HAHHSIX 1 B MPABOBIA KYJIBTYpi
kpainu (Kukuna, 2019: 3227). V norne-
penaboMy nmocimimkenHi M.H. Kokinot
npoBegeHoMy cribHO 13 €.C. AHIU-
KIHUM HAaroJIOIyeThCs Ha PO3YyMiHHI
peneniiii B KOHCTUTYI[IOHATI3MI K 3a-
MO3WYCHHS BJIIACHOTO YU 3apyOiKHOTO
noceiny (Anmukue & Kokwmna, 2015).
BucnoBieHa mosuilis € JUCKYCIHHOMO,
aJDKe SAKIIO 13 PO3YMIHHSM pelernii SK
«3aMO3MYCHHSIM 3apyOiKHOTO JOCBI-
IIy» YacTKOBO MOXKHA ITOTOAMTHCH, TO
i3 (OpPMYJIIOBaHHIM TE3U IPO «3aIo-
3WYCHHS JOCBIAY BIACHOI IEpiKaBH»
MOTOTUTHCH JTOBOJII CKIIQJHO, aJKE B
FOPUINYHIN JIITEpaTypi TPAAUIIHHO TIeH
[poIleC Ha3MBAIOTh «HACTYITHICTIO» a00
«KOHCTHTYIIITHUM KOHTHHYITETOMY.

Ha po3ymiHHI KOHCTUTYIiHOI pe-
Henmii sK MpOoLecy 3alo3W4YeHHS Ta
CIPUHHATTS  3araJbHOEBPOICHCHKHIX
KOHCTUTYIIIHUX I[IHHOCTEH Harmos-
rae 1 T.IO. Inpuenko. [lpu npomy mo-
CIIIHUI 3acTepirae, Mo MepeHeCeHHs
KOHCTUTYIIHHUX I[IHHOCTCH Ha Hemi-
TOTOBaHUH TPYHT MOXKE MPU3BECTH 0
HEraTUBHUX HACIIKIB, 10 iX aedopma-
1ii, popMyBaHHS BUKPHUBJICHUX ysBICHb
PO JAEMOKPATUYHI IHCTUTYTH, MPaBO-
BOTO HIriji3My, aOCOJIOTH3AIlT Biay,
a SIK HACIIIOK — pO34apyBaHHS Hace-
JICHHsI y BKa3aHHUX 1HCTUTYTaX i, HABITh,
ix BigTopraeHHs. l[poMy cripusie HU3b-
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KHI piBEHb KOHCTHTYIIHHOT KYJIBTYpH,
CHUCTEMHA HCIOBHOIIIHHICTh MEXaHi3-
MiB 3a0€31cUCHHS BEpXOBCHCTBA IIPaBa,
HasIBHICTh BHYTPIIIHBO CYIIEPEWIHBOT
MPaBOBOI CHCTEMH, BIICYTHICTH €IH-
HOTO I[IHHICHO-CHCTEMHOTO PO3YMIiHHS
COILIAJILHUX OPIEHTHPIB  CYCIIIBHOTO
po3Butky (Mnpuenko, 2015: 48-49).

Paag  mOCHITHHMKIB  HArOJONIYIOTH,
[0 Pelenilisl € cCrnocodoM IMIIEeMEH-
Talii, peanmizamii Yd Y3rOJKCHHS pa-
TA(DIKOBAHUX MDKHAPOJHUX HOPM 3
KOHCTUTYI[IfHUM TpaBoM. 30Kpema,
C. A. [laHacrok B CBOEMY JOCIIDKCHHI
JIOXOAWUTH BUCHOBKY, IO ««PEIEIILIis,
«TpaHcOopMaIlisn» YU «IHKOPIIOpALis»
€ (aKkTUYHO CIOCOOAMM IMITJIEMEHTA-
uii» (Ilanacrok, 2015: 158). b.A. Cada-
POB TaKOX BBaXKae, IO IMIUIEMEHTAIIIS,
TpaHcopMallis, IHKOPIOpallis, perer-
1Iis1, aJanTallis € cnocobaMu peanizarii
MibKHapogHHX 3000B’s3aHb (Cadapos,
2015: 165). JlokTpuHaibHA TO3HIIis
M.O. BaiimyparoBa nependadae po3sy-
MIHHS pereniii sk crmocoOy (Gpopmoro)
Y3rO/DKCHHSI KOHCTHTYIIIHOTO TIIpaBa
VYkpainu 3 mixxaaponanm (baiimyparos,
2003: 18-19). Ilpote, momiOHMIA miaXia
3HAYHO 3BY)KY€ CEMaHTHIHUHN 3MICT J10-
CJIJIKYBaHOT KaTeropii.

JlocHTh LIKaBOIO B IBOMY 3B’SI3KY €
nyMmKa BuciobieHa B.B. MantypoBum,
SIKAI TIPOTIOHYE BBAXKATH TaKi SIBUILA 5K
«3AIMO3UYUCHHS), «ANANTaIlisD, «CIPHi-
HSTTSD, IO PO3NLITAIOTECS Y BY3bKOMY
CEHCI, YaCTHHAMH MaCIITa0HOTO TIPOIIECY
«perentii» mpaga. Y MIPOKOMY K CEHCI,
ABTOP TIPOIIOHYE PEIEMIII0 PO3YMITH SIK
CKJIQJTHUH TIPOLIEC, IO BKIIOYAE HE TiTh-
KU TIEPEHECEHHs1 HOpM (TOOTO X 3armo3u-
YEHHT), aJIe ¥ [POIIEeC BIPOBAKEHHSI LIIX
HOPM MPABOBOIO CHUCTEMOIO PELHITIEHTA
(Mantypos, 2012: 108-109).

[HIIa Tpyna JOCTIHHUKIB MPOIOHYE
PO3MIIAJATH «PELEIio» K crenudiy-
HUM CKIQJIHUA MPOLEC NEPEHECEHHS

npaBoBuXx HOpM. A came B.B. [omonait
HAIOJISITa€ Ha TOMY, IO «...pCIICTIIis
MoJArae HacaMIepeln y TOMY, IO Ie
CKJIaJJHAN TPOLEC, SIKM HE 3BOIUTHCS
0 MEXaHIYHOTO IEePEHECCHHS IEBHUX
HOPMATHBHUX IIOJIOKEHB, a BKIIIOYae i
MOAAJbIIC 3aCBOCHHS i BUKOPUCTAHHS
i7IeH, MPUHIIMITIB, IHCTUTYTIB TOLIO Tpa-
BOBOI CHCTEMH IHIIKX YaciB Ta 1HIIUX
Hapoxis» (I'omonait, 2013: 11). P.B. €1-
ribapsiH TakoXK BBaXKa€, MIO MIEPEHECCH-
HS i7IeW 3 OJHI€T MPaBOBOT CHCTEMH JI0
iHII0T MOTpeOye iX PETENBHOTO aHAI3y
Ha cyMmicHicTh. [IpaBoBe 3amo3uucHHS,
Ha JIyMKY BU€HOTO, 30BHIIIHBO MOJi0-
HE JI0 MEIMYHOT Xipypri4Hoi oneparii 3
TPaHCIUIAHTAIl] OKPEMHX YaCTHH JIFOA-
CBKOTO TiJIa, a KOMIIAPAaTHBICT CXOXKHUI
Ha Xipypra, ajpke Oepe JacTHUHY dyxkKol
MPAaBOBOI CHCTEMH 1 «Iepecapkyey» il
no innroi (Earubapsa, 2007: 8).

JlificHo paTu(iKyrOud TIEeBHI MiX-
HApOJHI Yro[W MapiaMeHT YKpaiHH Bif
iMeHi iepkaBH (DaKTHIHO HaJla€ 3rofy Ha
IX IMIUIEMEHTALII0 B HALLIOHAJIBHE 3aKO-
HOIIABCTBO 1 3000B’s3aHUI TEKCTYaJIbHO
MIOBTOPIOBATU BHKJIA/ICHI B HUX MPHITHCH
TaKMMH YAHOM TapMOHI3YIOUH, aJIaITy-
IOYd Yd TPAHC(HOPMYIOUHM BITUH3HSHE
3aKOHONABCTBO 10 3akoHomaBcTBa €C.
AJte SKIIO partvgikoBaHi HOPMH iMILIe-
MEHTYIOTHCSI HA «HEIIITOTOBAHHHN IPYHT»
MOXKE BIIOYTHCH NPaBOBE BiITOPTHEHH,
sIKe TIPH3BEIC 10 HETaTUBHUX HACIIIKIB.
[pote TekcTyanpHe 3amo3W4eHHS (TIepe-
MIILIEHHS) KOHCTHTYI[IHHO-ITPaBOBOI HOP-
MH HE TIOBHICTIO PO3KPHBAE BECh CIIEKTP
CEMAHTHYHOIO HATIOBHEHHS PELEMIil SK
MPABOBOI KaTeropii.

[IpoTmitexxHy TOYKY 30py BHCIIOB-
moe 1.B. KenenoBa, sika BBakae, IO
3aM03WYCHHS  KOHCTHUTYIIIHO-TIPaBO-
BOTO IIOCBIMY HE 3aBKAM BHMArae Io-
MepenHiX CKIaTHUX JOCIHIIKeHb HOTro
3actocyBanHsA. OOIPYHTYBaHHS Takol
MO3ULIT JOCHIAHULA 3HAXOOUTH B «iH-
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CTPYMEHTAJIBHOMY IiJAXOAI» 1 Haro-
JSITa€ HA TOMY, IIO «...3all03MYyBaTd
BapTO IIMINE IPAaBOBHH IHCTPyMEHTa-
PpiH, SIKHi He Ma€e OYEBHMIHOI 1/1€0I0T Y-
HOTO, TPAJHLIAHOTO «3a0apBICHHIN.
A caMme TIPONOHYETHCS 3all03MIyBaTH
qaire: 1) JOrivHI XOAH, IO 3aCTOCOBY-
IOThCS TIPH KOHCTPYIOBaHHI MPaBOBHX
HOPM, IHCTUTYTIB, a TaKOX Ui MOOy-
JOBU apryMeHTaIlil, 0 HAaBOIUTHCSI B
OOIpYHTYBaHHS MPABOBUX PIIICHb, L0
JIOBEJIM CBOIO €(PEKTHBHICTh; 2) MPHIHO-
MU CHCTEMaTH3alli MPaBOBOTO MaTepi-
aly Ta Oprasizamii IpaBO3acTOCOBYOL
MPAKTUKH (TIPUAHSTHI JJIs1 BIATTOBITHAX
COLliaJbHUX YW TPOPECIHHUX Tpym);
3) cnocobu peamizallii yHiBepcalbHUX
HOPM Ta TPHHIMIIB KOHCTUTYIIIHO-
ro mpaBa (Kenenosa, 2010: 112-113).
JloBoui TUCKyciiHA TyMKa, ajKe SKIIO
Oe3rmocepeHbO HE 3al03MYyBaTH KOH-
CTHUTYIIIHO-IIPaBOB1 HOPMH, IHCTUTYTH,
JNOKTPUHH, SIKi TOBEIH CBOIO €(hEeKTHB-
HICTh B MpoIeci (YHKI[IOHYBaHHS YH
MOXK€ TOIII PEICTIIisl CIPUSTH PO3BUTKY
CHCTEeMH KOHCTUTYIioHami3mMy? OTxe,
BBa)KAEMO, III0 HE CIIJl 30CEpeIKyBa-
THUCH HA BUKIIFOYHO «IHCTPYMCHTAIBHO-
My» MIIXOII ajpKe Ie 3HAYHO 301THIOE
3MICTOBE HABAHTAKCHHS PEICMIii K
KOHCTHTYIIIITHO-ITPaBOBOTO (DCHOMEHY.

3BiCHO 3HIMCHIOIOYM TEXHIYHO-TEK-
CTyaJbHE MEPEeHECeHHS KOHCTUTYIIN-
HO-TIPAaBOBUX HOPM 3 KpalHH-JOHOpA
0 KpalHH-pElHUIIEHTa BapTO 3BAXKATH
Ha Te, 0 iCHYBaHHS KOXKHOI HOPM YU
IHCTUTYTy € BTIJICHHSM KOHCTHUTYIIii-
HUX TpaauIlii, MIHHOCTEH, 11e0Jorii,
HAIIIOHAJIBHOTO MEHTAJITETy, a TOMY
peLeNIIist TOBUHHA MaTH yCBiTOMIICHHI
XapakTep Ta BUMarae OOIPYHTOBaHOTO
MiAXOMY IO IBOTO IPOIECY 3BAKAIOUU
Ha BKa3aHi 0COOJMBOCTI KOHCTUTYIIiM-
HOTO PO3BHUTKY IIEBHOI IepyKaBH.

TakuM YMHOM, 3 BHKJIAJCHOIO CTa€
OYCBHUJIHOK AKTYaJbHICTh, MAJIOOCITI-

JDKEHICTh Ta IOKTPUHAIBHA HEBH3HAUC-
HICTh IHTEpIpeTaIlii Takoro MPaBOBOTO
SIBUIIIA SIK PELICTILIS 1 0COONMMBO MEXaHI3M
ii peamizanii B KOHCTUTYLIHHOMY TIpaBi.
AJDKe KOHCTHTYIIHHE TPaBO € TPOBiJI-
HOIO MyOIIYHO-TIPABOBOKO TATy33k0 Halli-
OHAJIFHOI CHCTEMH TIpaBa, a OCOOJHBICTh
KOHCTUTYLIHHIX HOPM, SIK CIIPABEIIABO
3azHavae JI.O. Mypatiiko, ronsrae y 31at-
HOCTI IHTETpYyBaTH CyCIUIbHI BIJIHOCHHH,
BUJIUISIOUHM 1X HAWOLIBIN CTIMKI THIH, Y
3B’S13Ky 3 UMM IIUM HOpMaM IIpUTaMaHHA
BHCOKA CTYIIIHb y3araJbHEHHsI MOXKJIHBOL
YH HAJICKHOI ITOBEIIHKH Cy0 €KTIB TpaBa,
MPABOBI OPIEHTUPH, CBOEPIIHI IliHHIC-
HO-IIJTbOBI HACTAHOBM JUIS OpraHizariii
nepkapu B 1iomy (Mypariko, 2015:
34). ToMy BaKJIMBICTH Ta HEOOXiTHICTH
JOCIIDKEHHST PELIeTii caMme B KOHCTHTY-
LiffHOMY IpaBi OB’ s13aHa, HacaMIIepe] i3
CIIeIU(IKOI0  KOHCTUTYIIIHHO-TIPABOBUX
HOPM, SIKI Ha BIIMiHY BiJl HOPM IHIIIKX T'a-
JIy3eil BU3HAYarOTh HOPMATUBHO-IIHHICHI
OpIEHTHPH 1 BIUIMBAIOTH IPABOBCTAHOB-
JIFOOYY JISUTBHICTh CY0’€KTIB KOHCTHTY-
LifHO-TIpaBOBUX BimHOCHH. Hopmarus-
HUIA MMOTEHITIAT HINMX Taly3ed MoJsrae
Y CHOPHSIHHI JOTPUMAHHIO AKCIOJIOTUHUX
KOHCTUTYLIMHIX HACTaHOB Ta IparHeH-
HIO TX peatizartii.

Jenani yacrimie IOCIITHMKH BKa-
3yIOTh Ha TOCTYIIOBY TpaHCHAIIOHAi-
3amiro (IHTepHAIllOHAI3aIlil0) KOHCTHU-
TYHIHHOTO TIpaBa 1 3arpo3y TOro, IO
KOHCTHUTYIIIfHE TIpaBO Iiepectae OyTH
CYTO HAIlIOHAILHUM, ayTCHTUYHHM. 30-
kpema P. I'yain BKasye, 110 «...9UTar04YH
BEJIMKI 00CATH KOHCTUTYIIIMHUX TEKCTIB
Bpa)Ka€ CXOXKICTh IX MOBA; YHTAIOYH iC-
TOpit0 KOHCTUTYIT Oyab-SKOi KpaiHw,
Bpa)ka€, HACKUTBKH BEIHKAM € 00CsT
ycBigomiieHoro 3amo3udeHHst (Goodin,
1996). Y. Cangepc TakoXX aKLEHTYE
yBary Ha JIHIBICTHYHIN Ta 3MiCTOBIH
CXOXKOCTI KOHCTHTYIIIH Pi3HUX KpaiH, a
JIOCJIKEHHS ICTOPIT IX CTBOPEHHS CBiJI-
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Yarh, 1110 BOHU MOXOIATE OHA BiJI OIHOI,
aJie IOBUHHI BiANIOBIAATH LIIHHICHIM CuUC-
TeMI TOrO CYCHiJIbCTBA, IS SIKOTO MpH-
3HAUCHI, BCTAHOBJICHI KOHCTHTYIIiIHI
MIPUHIIMITK 1 HOpMU. B iHIIOMY BUTIaIKy
BOHH 3aJIIIATHCS Ha marnepi i He OyayTh
peaitizoBaHi B )KUTTI, HE CTAaHYTh )KHUBOIO
peanbHicTIO. Binmbire Toro, HeBimmo-
BiOHICTh WIHHICHIN cucTemi HIHACHOCTI
MOX€ ITPU3BECTH JIO TOTO, IO 31 CTUMYJTY
MPOTPECUBHUX PeOpM TMEPETBOPSTh-
Cs B CTUMYJIATOP DIMOOKUX COIaIbHUX
CYNIEPEYHOCTEH YU 3HAPSIA MPUMYCY
B pykax Biamu (Saunders, 2000: 41-42).
Icaye nymka Bucnosnena B.K. Apa-
HOBCBHKHM, BIJIOBIZIHO SIKOI B3arami Bij-
MIHHICTb TOXO/PKCHHSI KOHCTHTYIIH J1ae
MJICTaBU PO3IUIATA 1X HA OPHIIHAIBHI
1 3aMO3WYeHi, NPU I[bOMY 3aI03MYCHHS
MOXXyTh OyTH CYHLTbHHMH a00 KOMITi-
jiiiauvy. CriocoOM 3armo3udeHHst, BiH
MOJISE HA TIEPEHECEHHS KOHCTHTYIIH-
HOTO TIpaBa pa3oM 3 HOro HOCIAMH Ta
BUTICHEHHSIM MICIIEBOI KYJIBTYPH, 1 THCK
CYCIIIBCTB, sIKi CIPHSIOTH 3aIpPOBaKEeH-
HIO KOHCTHTYIIii HapojiaM 3 1HIIIMMH Tpa-
JULISAMA. 3yCTPIYArOThCS 1X TIOEHAHHS,
Harpukiaa, B IIAP  koHCTHTYIIHHHM
3aM03UYCHHSIM, CITPUSUTH TUHACTHUYHI 00-
CTaBUHHM 1 3[ATHICTH CaMOi KOHCTHTYILT
Hajmxaru Jroned. [lepenecenns 3a0e3-
reyye MIMOOKEe BKOPIHEHHS 3all03UUCHb,
a THCKY BIiJITIOBIIAFOTh OLTBIII-MEHIII CTil-
kM oriopoM (ApanoBckuii, 2004: 39).

Bucnosxu i nepcnekmuséu.

VY3arajpHIOIOUN BUKJIAJCHE MOXK-
HA 3a3HAYUTH, 1[0 B KOHCTUTYLIHHOMY
MpaBi TEPEBAXHO TOHATTS PEICINIil
3BOJUTHCS JI0 TEPEHECEHHs, 3alo3u-
YEHHS, TEKCTYaJIbHOTO KOIFOBAHHS 3a-
PYODKHHUX  KOHCTHTYIIHHO-IPABOBHUX
HOpM. [IpH 1IbOMY PI3HATBHCS 1 00’ €KTH
3aII03MYCHHSI CepeJl IKUX OKPEMO BHIi-
JSIFOTh: €JIEMEHTH IIPaBOBOT CHUCTEMH,

KOHCTUTYIIIHI MOJeNi, KOHCTHUTYIIIH-
HUH JT0CBIJ, €BPONENChKiI KOHCTUTYIIIM-
HI I[IHHOCTI, KOHCTHTYI[IHHO-IIPaBOBI
IHCTUTYTH, TPABOBI HOPMH, HOPMATHUBHI
MOJIOXKEHHS1, KOHCTUTYIIIHHI 171e1 Ta iH.

[IpoananizoBaHi JOKTPUHAIBHI 1H-
TeprpeTamii peuentii sK IPaBOBOrO
(eHOMEHY H03BOJSIFOTH TOBOPUTH PO
MOJIICEMaHTHYHICTh T4 HEOAHOPIIHICTh
3MICTOBOTO HaBaHTaXKCHHS ITi€1 KaTero-
pii. MiXX THUM B KOHCTHTYLIIHHOMY ITpaBi
BIJICYTHICTh KOMILUIEKCHHUX JOCIIIKEHb
MaHol TPOOJIEMAaTHKHA HETaTUBHO II0-
3HAYAETHCS SIK HAa PO3BHUTKY (DYHKIIIO-
HYBaHHS MEXaHI3My peLerniii B [{iJIoMY,
TaK 1 e(heKTUBHOCTI peaizallii OHOBIIe-
HOi MoOAeN yChOrO KOHCTUTYIIHHOTO
MeXaHi3My MyOJIIYHOTO BJIAJIH.

BBaxkaemo, 110 po3yMiHHS peliernilii B
KOHCTHTYLIIHHOMY IPaBi BUKJIFOYHO SIK 3a-
TIO3MYCHHS YH TEKCTYaILHOTO TIePECHECEH-
HS CIIPUSITUME OIHOOIYHOMY TpPaKTyBaH-
HIO I1i€l TipaBoBOi Kateropii. J{omiapHIM
B TIpoIeci JOCIIKEHHS peleriiioye
PO3YMIHHS Ti SIK KOHCTUTYIIIHO-TIPaBOBO-
ro ()eHOMEHY Ta TPOIeCy MbKICPKaBHOT
MPABOBOT B3aEMOJIIT, IO MOJISATAE Y MOXK-
JIMBOCTI YM HEOOXITHOCTI CHPUHHSTTS,
BIPOBA/DKCHHS Ta 3aCBOEHHS 3apyOixk-
HOTO TIPaBOBOrO Marepiary(MiXKHapOI-
HO-TIPaBOBOI HOPMH) HALlIOHAIBHOIO CHC-
TEMOIO KOHCTUTYIIIHHOTO paBa 3 METOI0
ii MozIepHI3allii T2 PO3BHTKY.
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Summary. The article covers the analysis of the main doctrinal approaches to the definition
of the concept of reception in constitutional law. The issue of reception in the constitutional law
of Ukraine in modern conditions of state formation is quite pressing and has a range of both the-
oretical and praxeological search, especially in the process of qualitative change of the paradigm
of constitutionalism, which is being currently formed in the convergence of modern legal systems
and realization of the world strategy of vitality in the face of global challengesfor mankind.

The study of reception as a constitutional and legal phenomenon and process will allow de-
termining the prospects for the development of Ukrainian statehood in the context of globaliza-
tion and eurointegration.

The purpose of the article is to analyze the main doctrinal approaches to defining the concept
of reception in constitutional law and to formulate the concept of this legal category as a consti-
tutional and legal phenomenon and process.

It is emphasized that the main prerequisites and reasons for the importance and necessity of
reception in the constitutional law of Ukraine are: 1) the convergence of modern legal systems and
the formation of the concept of global constitutionalism require the universalization of constitution-
al values; 2) the development of social relations, scientific and technological progress, biomedical
technologies creates gaps in the constitutional and legal regulation, because the realities, in relation
to which the constitutional law remains indifferent,appear (e.g., digital rights, the right to gender
identity, to cloning , to surrogacy, etc.); 3) European legal integration as a foreign policy vector for
the development of Ukrainian statehood, stipulates the adoption of EU law (including constitutional
law) by the national system of legislation of Ukraine; 4) global threats (climate change, pandemics,
nuclear weapons, etc.) require changing the vector of constitutional development and consolidating
the international community in order to counteractthem. In view of the above, the issue of the need
to develop an effective concept for the implementation of the reception as a constitutional and legal
phenomenon and to optimize the process of its implementation,considering feasibility and necessity.

In conclusion, the author notes that the understanding of reception in constitutional law sole-
ly as borrowing or textual transfer would contribute to a one-sided interpretation of this legal
category, and therefore proposes to define reception in constitutional law as a constitutional and
legal phenomenon and the process of legal interaction between states, encompassing the possi-
bility of or the need for the introduction and assimilation of the foreign legal material (or an inter-
national rule) by the national system of constitutional law in order to modernize and develop it.

Keywords: reception in constitutional law, constitutionalism, constitutional law, conver-
gence, borrowing, adaptation, harmonization, eurointegration

32]1SSN 2663-1350  «[1PABO. JOAMHA. AOBKIIA» | «LAW. HUMAN. ENVIRONMENT» ~ Vol. 11, Ne 3, 2020



ATrPAPHE, 3EMEJIbHE
TA EKOJIOIN4YHE NPABO
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KOHCTPYKTUBHICTb 3ACTOCYBAHHA NPUHUUNY
Ui21bOBOro NPU3HA4YEHHA 3EME/Ib

B.M. EPMOJIEHKO, dokmop ropudu4yHUX HayK, npogecop,
YneH-kopecrioHoeHm HATpH YKpaiHu,
308i0y8ay Kaghedpu aepapHo20, 3eMesnbHO20 MA eKOs02iYHO20 npasa
im. akademika B.3. AH4YyKa,
HayioHanbHuli yHisepcumem biopecypcis i npupodoKopucmye8aHHs YKpaiHu,
E-mail: vemlaw@gmail.com

AHomayifi. Y cmammi 00cnidncyemecsa 4acmo KpUMmMUKOBaHe AK MocmpadsaHCceKul nepe-
HCUMOK 30CMOCy8aHHs 100irty 3emestb Ha Kame2opii 3a Yinbosum npusHa4eHHAM. Ha niocma-
8i GHai3y 3micmy OCHOBHUX KOOUGIKOBAHUX GKMI8 rMpu8amHOo-fpasosoi i npupooopecypcHoi
cehep 3p0br1eHO BUCHOBOK, WO MPUHUUM Uilb0B020 MPU3HAYEHHS He € BUKMHOYHUM HOOBAHHAM
3emes1bHo20 npPasa, Maro4u binbu 2aUBOKY YHIBEPCAbHY MPUpPody Yepes WUPOKE 3aCMocysaH-
HS1 Y pi3HUX 8apiaHMaXx y YUHHOMY 3aKoHoOaecmei. TinlbKu 8 3emesibHoMy KoOeKci YKpaiHu 6ins
40 sidcomkie cmameli 30pieHMOBGHI HA Uinlbose NMPU3HAYeHHS 3emerb, W0 pobume Lio2o orop-
HUM 3eMesbHO-pasosuM iHCMUMymom, 3amiHa AKo20 nompebysamume 0OHOYACHOT 3aMiHU
8Cb020 3eMer1bHo20 3aKoHodascmea. []osedeHo HeAoCMamHo 0brpyHMosaHicmMe npPorno3uyili
W00 3aMiHU Uinbo8020 MPU3HAYEHHS MAAaHYBAHHAM i 30HY8AHHAM Mepumopii.

Knrouosi cnosa: yinbose rnpusHaYeHHs 3eMers, Kamezopii 3emers, MaaHy8aHHSA 3emers,
30HYBAHHSA 3eMesb

Axmyanvnicme.

BitumsHsHa cucTeMa TpaBa BiTHO-
CHUTBCS IO TaK 3BAHOI MOCTPAISTHCHKOI
MpaBoBO1 ciM’T, sika 00’€JJHYyE CHCTEMH
mpaBa KOJHIIHIX pAJSHCEKUX PECITy-
Omik. SIkmo mpoaHani3yBaTH OCHOBHI
3aKOHOJaBYi aKTH, M0 (POPMYIOTH OCHO-
BY 3aKOHOJAaBCTBA IIMX HUHI BXKE CaMo-

CTIiHUX KpaiH (30kpema [luBinbHUIT Ta
3eMeTbHUI KOIEKCH), BHSBUTHCS IIyKE
3HAYHA MOIIOHICTD Y OLIBIIOCTI TPUHIIU-
MIOBUX HOJIOKEHB. [{e He MuBHO, 3 onsiny
HA TPHUBAJIHI Yac epeOyBaHHs B OTHOMY
MpaBoOBOMY IIpocTopi. TuM He MeHIe,
Vkpaina, 0OpaBIId BEKTOPOM PO3BUTKY
€BPOIEHCHKY MPaBOBY CIM’0, 3AIHCHIOE
AKTHBHI CITPOOM aanTallii BITYN3HIHOTO
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1 eBpoIeiichKOro 3akoHomaBcTBa. [Ipore
JESIKI IIEPEKUTKHY» MHUHYJIOTO IONPH
pEryispHy KpUTHKY 3 OOKy (haxiBIliB,
MIITHO YBIMILUIA O CKJIAy ITiBAJTHH
YKpPaiHCBKOTO 3aKOHOMaBcTBA. OIHUM
3 TakuX MOCTPAIIHCHKHX HaabaHb €
MIPUHIIMIT [iJI5OBOr0 BUKOPHCTAHHS 3€M-
Ji 3 MOJANBIIUM IOAUIOM 3E€MEIBLHOIO
(hoH/y Ha BIIMOBIIHI Kareropii.

AnHaniz ocmannix 00cnioHeHv
ma nyO6nikauiii.

Y  pycm  mgHATOI  TEMaTHKH
B.M. IlpaBaiok HiHIIOB BUCHOBKY, IO
MO/ 3eMeJTb 32 IUJILOBUM MPU3HAYCH-
HAM € 3100yTKOM BHUKJIIOUHO pajsH-
CbKOi 3EMEJIbHO-TIPABOBOT JTOKTPUHH 1
3aKOHO/IaBYO1 MPAKTHKH B YMOBaX €U~
HOT Jiep>kaBHOT OPMU BIACHOCTI, SIKHH
CHOTOJIHI B HOBHUX CYCIUJIbHO-TIOMITHY-
HUX YMOBax HE BHKOHYE TOCTaBJICHUX
nepes HUM 3aBJaHb. ToMy IPOIOHYE
3aMIHUTH HOTO CHCTEMOIO IMPaBOBOTO
peryaioBaHHs  IJIAaHYBaHHS  BHKOPH-
CTaHHS 3eMJIi, 0 0OMEKY€E MEBHI BUIAH
JIISUIGHOCTI Ha YITKO BHM3HAYEHHX Te-
PHUTOPISIX, 3 OISy HA TONIMPEHHS Ta-
KOl MPaKTHKH B PO3BHHEHHUX KpaiHax
(ITpaBmrok, 2012: 4-5). Ha ananoriunii
HO3ULIT BIAMOBHU BiJ TOTAJIBHOIO ITOMI-
7y 3eMeb Ha Kareropii 3a OCHOBHHM
[IJIbOBAM TPU3HAYCHHSIM 1 3aMiHYy HOTO
BJIOCKOHAJICHUM IUTAHYBaHHSAM TEPUTO-
piit mepedyBae O.C. denorosa (Demo-
toBa, 2013: 4), a 1.O. Koctamkin po3-
IUPUB IF0 1JIeF0 Yepe3 MPOIO3HIIi0
TpaHchOpMyBaTH IUJILOBE MpPU3HAYCH-
Hs 3eMeJb He JIMIIEe Yepe3 IUIaHyBaH-
Hfi, a W Yepe3 30HYBAaHHSI TEPUTOPIl
(Koctsimkin, 2013: 321). Inero momo
30HYBaHHS IMIIXONMWIN 1HII J0CHTITHHU-
KH 3 IIPOTO3HIIi€I0 c(HhOPMYBATH, HAYKO-
BO OOIPYHTYBAaTH Ta 3aKOHOIABYO ITiJi-
CWJINTH KOHIIEMIi0 (DYHKIIIOHATBHOTO
MpU3HAYCHHS (30HYBaHHS) TEPHUTOPIH,

sIKa TIOBUHHA MOCTYIOBO 3aMiHUTH Ha-
SIBHUM TIOMIT 3eMeJb 32 IIJILOBUM TIPH-
3HAYEHHSM Ta BHJAMH BHKOPUCTAHHS
(Baeup & Yopuuid, 2020: 86).

3riJHO TIOJIOXKEHb OJHOTO 3 TPhOX
0a30BHX 3aKOHIB MarepialiiCTHYHOT Ii-
AJICKTUKH, SIKUM € 3aKOH «3alepeycHHs
3alepeyeHHs», Ha 3MIiHY 3acTapijioMmy
Ma€ MPUXOJIUTH I0Ch HOBE, sIKE, BOMpa-
FOUM BCE Kpallle 13 3arepedyBaHoro cra-
poro, Hajae SIKICHO 1HAKIIe BUPIIICHHS
npobnemu. lle 00’exTMBHUI TIpoliec,
JETePMIHOBAHHI BiAMOBIIHUMU
CYCHUIBHUMH YH TPUPOIHUMHU IPOIIC-
caMd 1 sBuIaMu. Haromicts MU MaeEMO
JIUIIIE Cy0’€KTUBHY MO3UIIIF0 BUCHUX Ha
(hOHI BIZICYTHOCTI 00’ €KTHBHO 3yMOBJIC-
HOT rOCTpOi CyCHIbHOT TOTpedu. Axe
KaTeropiaJlbHUH MO 3eMeTb 3a IiThO-
BUM IPHU3HAYCHHSAM IIONPH BCE TOKH
110 JIOCUTh HAJICKHO BUKOHYE MOKJIa ie-
Hi Ha HOrO (DYHKIIIT, HAJJAFOUU Yac JyIs
BHHAXO/PKEHHSI HOTO 3aMIHHMKA.

3BijgcH, Memoro cmammi € BU3Ha-
YCHHS KOHCTPYKTHBHOCTI 3aCTOCYBaH-
Hsi B CYy4aCHHX yMOBax MPHHIHUIY Ii-
JILOBOTO MPU3HAYCHHS 3EMEJIb.

Pesynomamu.

[lpuHIMI OLTBOBOTO TPU3HAYCHHS
HE € BUKIIOYHUM HAJO0AHHSIM 3eMEJb-
HOrO TMpaBa, Mal4 OUIBII DITHOOKY
YHIBEpcaJbHy IpHpOAY. Tak, MpHUHIIHIT
[UTEOBOTO MPU3HAYCHHS HUHI 3aCTOCO-
ByeThesl B LluBinmpHOMY Komekci Ykpai-
HU MPH BU3HAYCHHI MMOIIBHOCTI pedei
(ct. 183), 3HAUHOTO 3HUKEHHSI MOKIIU-
BOCTI BUKOPHCTAHHS pevi 3a IIJIbOBUM
npusHadueHHsM (cT. 229), 000B’sI3Ky
MO3WYANbHUKA MO0 IUILOBOTO BH-
kopuctanHs kpeauty (4. 3 ct. 1056),
HE KaXy4HM BXE MIOJ0 HEOOXiITHOCTI
JNOTPUMAHHS I[JTLOBOTO TPU3HAYCHHS
3eMEeJIbHOT OUISIHKY K 00’ €KTa LIUBiIb-
HUX MPaBOBITHOCHH (4. 4 cT. 373, u. 3
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ct. 375, 9. 1 ct. 377, 4. 3 cT. 406, 4. 3
ct. 410, 4. 5 ct. 415, 4. 1 ct. 1225). Bu-
XOJISTYH 31 3MICTY HaBEACHUX HOPMATHB-
HUX TPHUIIHCIB, TEKCTOBA 3aMiHa B HHUX
[UTEOBOTO TIPU3HAYCHHS IUIAHYBAHHSIM
9H 30HYBAaHHSM YSBISIETHCS HEMOXKIIH-
BOI0, 0O HIBEIIOE IUIICHY 3MICTOBHY
KOHCTPYKIIIIO HOPMH.

[TonsrTss, mnpsMo abo TOOIYHO
MOB’sI3aHi 3 I[UTBOBUM IIPU3HAYCHHSIM,
IIHPOKO BUKOPHUCTOBYIOTHCSl Y UHHHHX
pi3HOrany3eBUX KOTU(PIKOBAHUX aKTax.
Tak, y 'oconapcbkoMy Kozekci Ykpa-
THH 3aCTOCOBYIOTHCSI MOHSTTS LUIHOBI
iHHOBamii (a03. 5 u. 2 ct. 12), cremi-
anpHi (1iboBi) GoHmu (4. 8 cT. 75),
IJIbOBI OFOKETHI KOIITH (4. 5 cT. 77),
IJIbOBI MaHOBI BHeCKH (4. 1 cT. 123),
[UTBOBE TPH3HAYCHHS MPHPOIHUX pPe-
cypciB (4. 1 ct. 153), minpoBe npusHa-
YEHHS [IEBHOTO IIPOAYKTY BUPOOHUIITBA
(4. 2 cT. 262), 1IbOBE NPHU3HAYCHHS
00’ekTa opeHau (4. 2 ct. 285), 1iIbO-
BE TPHU3HAYCHHS OIOIPKCTHUX KOIITIB
(4. 3 c1. 336), 1IIOBE BUKOPUCTAHHS
Oro/pKeTHUX KomTiB (4. 5 cT. 343), mi-
JIbOBE BHUKOPHCTAHHS TO3WYKH (4. 1
ct. 348). Hagitp y CimeitHOMYy KomeKcCi
VYKpaiHu 3aCTOCOBYETHCS TOHSTTS IIi-
JHOBOTO MIPU3HAYCHHS MO0 AIMECHTIB
(4.2 cr. 179,49. 1 cT. 186, 4. 1 ct. 193).

3BijICH, BUIUIUBAE IIJIKOM 3pO3yMi-
T IHTepeC 10 3aCTOCYBAaHHS MPHUHIIH-
My IJIBOBOTO TMPH3HAYCHHS B IHIIUX,
HDK 3eMeJbHUH, MOPEeCypCHUX KOUEK-
cax. Tak, y Bomnomy xomekci Ykpainu
MICTATBCST TOJOXKCHHS IPO HEILIBO-
BE BHKOPHCTAHHS BOIHUX OO0’ €KTIB SIK
MiJICTaBy UL PO3IpBaHHS IIOTOBOPY
openau (ct. 51), a TakoXk mMpo 3abopo-
HY 3IIHCHEHHS OyIb-sIKOT JiSUTBHOCTI
Ha BOJHUX O00’€KTaxX MPUPOJHO-3aII0-
BiiHOrO (hOHY, IO CYNEpeYnuTh iX IIi-
TpOBOMY Tpu3HaueHHIO (cT. 94). o
JlicoBoro koaekcy YKpaiHU BKIIFOUEHO
MPUIICH OO BUKOPUCTAHHS JTiCOBOT

OUITHKA HE 32 IIUTbOBUM IPH3HAYCH-
HSM SIK TICTaBy IPUIHMHEHHS KOPHC-
TyBaHHA jJicamu (. 3 4. 1 ct. 22, m. 7
4. 1 ct. 78), HiJIbOBOTO MPU3HAYCHHS 5K
YMOBH BEICHHSI JTICOBOTO TOCIIOapCTBa
(ctT. 34), OCHOBHOTO IIJILOBOTO MPHU3HA-
YyeHHs JiciB (4. 1 ¢T. 42), 3MiHH [1TBO-
BOTO TIPH3HAYCHHS 3€MEIBHUX JTiCOBHX
nuistHOK (ctarti 57-58). HaromicTth y
Konexkci Ykpainu mpo Hagpa ropuandHa
KOHCTPYKIIiSl I[ITFOBOTO TMPU3HAYCHHS
B3aralii He BUKOPUCTOBYETBCS, HE 3Ba-
JKarOYH Ha BUKITIOYHO JepKaBHY (Gopmy
BJIACHOCTI Ha HAJIpa.

TakuM YMHOM, BUHHKHEHHS ITOHST-
TSl HUTBOBOTO MPU3HAYCHHS 3€MENb HE
MO)KHA TOSCHUTH BHKIIOUHO IEpKaB-
HOIO BIIACHICTIO Ha 3eMJII0 B PaJsIH-
CBKHH Tepioll, a TAKOXK BY3bKICTIO HOTO
3aCTOCYBaHHS B 3EMEIBHO-TIPABOBIil
cdepi, SIK HETaTHBHOTO CIIAIKy Bia pa-
ITHCHKOTO 3€MENIFHOTO 3aKOHOIABCTBA.
[Tomin Ha kareropii 3emelb 3a IIIBO-
BUM IMPU3HAYCHHSIM OyB 3yMOBJIICHHUI
nepenyciM IMPaKTUIHUMH TOTpedaMu
3pOCTaHHSI BarM AEP>KaBHOTO KOHTPO-
JIFO 32 PalliOHAEHIM BHKOPHCTAHHSM 1
OXOPOHOIO 3eMJIi.

lomo cydyacHOro 3eMEIBHOTO 3a-
KOHOJABCTBA, TO 3 219 crareii YnHHOTO
3K VYkpainu 61 crartio (po3x. 1) nps-
MO 1 TIOBHICTIO MPHUCBSUEHO peatizarii
MPUHIIHITY [UTFOBOTO MPH3HAYCHHS, [0
cranoBuTh 27,9 %. Kpim Toro 25 crareit
(11,4 %) MIcTATH OKpeMi IHOJOKCHHS,
IO CTOCYIOTBCS IIUTHOBOTO MPHU3HAYCH-
Hs 3eMenb (T «1» CT. 6; a63. 12-13 4. 1
cT. 15-2; 4. 6 cT. 79-1; . «a» 4. 6 cT. 91;
II. «a» 4. 6 ¢T. 96; m. «O» 4. 2 cT. 102; 9.
1-2 ct. 103; ct. 105; m. «B» 4. 2 cT. 111;
a03.249. lcr. 117; 9. 6 cT. 118; 4. 1 Ta
a03.3 4. 6 cT. 120; 9. 3 cT. 121; a63. 2-3
q.1cr 123;a63.249. 2 cr. 123; a03. 1 4.
2 cr. 128; myHKTH «BY», «1» 4. 2 cT. 132;
a03.2 4. 1 Tam. «a» a03.2 4.4 ct. 13; 1.
«B» a03. 1 u.4Tau. 16 cT. 137; 1. 4 203.
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1 cr 139; m. «m» 4. 1 cT. 141; 1. «a» CT.
143; 9. 1 ct. 193; 4. 2 ct. 200; . «» 4.
1 ct. 211). CymapHo 11e 1a€ MOXKIIHBICTh
TOBOPHUTH TMPO MPHHIMII IIJIHOBOIO
MIPU3HAYCHHS 3eMeJIb K PO CTaHOBUI
XpedeT Cyd4acHOTo 3eMEIBHOTO 3aKOHO-
JIABCTBA, pi3Ka 3aMiHa a00 HaBiTh HEOO-
IPYHTOBaHa 3MiHa SIKOTO OOPYIIHTH BCIO
CHCTEMY OCTaHHBOTO.

BonHowyac BapTo 3BEpHYTH yBary
Ha Te, IO OKPEMHM JOCIITHHKAM CJi[
MPUCKITUTMBIIIE BIJHOCUTHCS JIO Bjac-
HUX TOBEPXOBUX IHTEpIpeTaii iaeH
HIMX BYCHUX, 00 HETOYHE CIIPUIHATTS
3MICTY OCTaHHIX, SIK IPaBHIIO, IIPH3BO-
IIMTH 0 XMOHUX BHCHOBKIB. Ma€eThest HA
yBa3i MOTOMKEHHS 3 TyMKoo A.M. Mi-
POIIHMYEHKA, SIKMKA y CBOIM CTaTTi Hi-
OWUTO JIOBOAMB HEIOLUIBHICTH IILJIBO-
BOTO MPU3HAYCHHS 1 MOALTY 3eMeNb Ha
kareropii (3aeup & Yopuuii, 2020: 84).
[To-nepire, A.M. MipOIIHHYCHKO HE
BHUCJIOBITIOBAB TaKy IPOMO3UIIIIO, JIUIIE
KOHCTAaTyIOUM HAKOIUYCHHS IPoOIieM,
OB’ A3aHKX 13 TMOJJIOM 3eMellb YKpai-
HU Ha KaTeropii, 0 3MyIIyIOTh 3aMHUC-
JUTUCh HAJ IOLUIBHICTIO 30epeKeHHs
MOJITY 3eMeslb Ha Kareropii y Woro ic-
HyrtodoMy Bursiai  (MipOITHUYEHKO,
2005: 42-43). Ilo-gpyre, mporoHyBa-
JIOCS JIMIIE BiIMOBHTHUCS BiIIPHHIIHITY
BCTAHOBJICHHS IIUJThOBOTO IMPU3HAYCHHS
BCIX 3eMeJb 0e3IocepelHbO B 3aKOHI Ta
3aKOHOJABYOTO K BH3HAYCHHS PEKUMY
KOKHOI 3 TaKUX KaTeropiil. 3akoHOIaB-
CTBO, Ha AYMKY A.M. MipoliHn4eHKa,
MIOBUHHE PETYIIOBATH PEKUM HAHOLTBII
BRXJIMBUX 1 THUIIOBHX PI3HOBHIIB 3€-
MEJNBHUX JUISHOK. [IpaBoBHil pexuM
3eMEIBHOI TUITHKH Y KOXKHOMY KOHKPET-
HOMY BHWIIA[Ky IIOBHHCH BH3HAYATHCS
Ha OCHOBI ITOJOXKEHh 3aKOHOJABCTBA
IUIAHYBAJIBHOIO JOKYMEHTALIIECIO Ta 3eM-
JICBIIOPSITHOIO JOKYMEHTAILIO BITHOCHO
KOHKPETHOI 3eMeJbHOT AUISHKH. [Ipu
bOMY BKa3yBaJoCs Ha HEOOXIIHICTh

BCTaHOBJIICHHS (HDOPMaJbHUX KPHUTEPIiB
BU3HAYCHHS IIGOBOTO  TPH3HAYCHHS
(HaJIeXKHOCTI JI0 KaTeropii) 3eMeNIbHOI
ninsHkY (Mipomaudaenko, 2005: 47, 50).
VY migcyMKy Tak i He3pO3yMLio, 3BiIKH
K B3SIBCS BHCHOBOK IIPO BHCIIOBJICHY
A.M. MipOIIIHUYEHKOM  ITPOTIO3HIIO
IIOTOHEIONIBHOCTI IJTHOBOTO MPH3HA-
YEHHS 1 TIO/ILTY 3eMeJTb Ha Kareropii.

Sk HacliJ oK, BHHUKae ToTpeba y
OIIIHIII BHIIE3aIPOIIOHOBAHOIO 3aMiH-
HUKa Y BUDISAI IJIaHYBaHHS 200 30HY-
BanHsa Tepuropiit. Tak, O.l. Ymiamos-
CbKa BHM3HAYa€ IJIAHYBaHHS 3E€MEJNb SIK
30BHIIIHIA BUpPa3 COLIAIBHOI TisIbHO-
CTi, CIIPSIMOBAHOI HA PO3POOJICHHS IJ1a-
HYBaJIbHOI JIOKyMEHTAIlil, HeoOXimxHOoT
JUIS  IHCTUTYIIHHO-(QYHKI[IOHATBHOTO
3a0e3MeueHHs] MMPaBOBOTO PEKUMY 3e-
MeJlb, 3IIHCHEHHS TTPaB Ha 3eMJIIO 1 3e-
MEJbHI JTUISHKH, PalliOHaJIbHE BHKOPH-
CTaHHS 1 0XOpoHy 3emii (YIarnoBChKa,
2019: 15). PazoM 3 TuM, BiIIOBIIHO JI0
q. 2 cr. 18 3K VYkpainu xareropii 3e-
Melnb YKpaiHU MaioTh OCOONMBHUE mpa-
BOBUI pexuM. AOO THIIUMH CIIOBAMH
«crierudika MPaBOBOTO PEXKUMY 3e¢-
MeJb BU3HAYAETHCS 1X TMPUHAICKHICTIO
J0 BiAmoBigHOI Kareropii» (Hayko-
BO-NPAKTHYHUI KOMEHTap 3eMEeIbHOIO
koziekcy, 2004: 66). 3 bOro BUILIMBAE,
[0 caMe Kareropis 3eMesib € OCHOBOIO
(hopMyBaHHS BiJIIIOBITHOTO OCOOJIUBO-
r0 MPaBOBOTO PEXHUMY LHUX 3eMelb. Y
TOM JKe Yac, y BHIICHABEICHOMY BHU3HA-
yerHi O.l. YimanoBckkoi IJIaHyBaHHS
PO3MIIAIAETHCS JIUIIE SIK 3aci0 1HCTUTY-
HiHHO-(YHKIIIOHAILHOTO  3a0e3IeueH-
HS BKE ICHYIOYOTO MPABOBOTO PEKUMY
3eMenb (KU BCTAHOBJIIOETHCS BITMO-
BIJTHUM 3aKOHOJaBCTBOM). Ile cTaBUTH
IiJ] CYMHIB BHIIICHABECHI MPOIMO3MIIIT
3aMiHM IJIbOBOTO MPH3HAYCHHS TLIa-
nyBaHusM teputopii (O.C. OenoTosa)
a00 TUIAaHYBaHHSAM BUKOPHCTAHHS 3eMITi
(B.M. IlpaBmiok).
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[Ipo 1e 10maTKOBO CBiAUYATH 1 Cydac-
Hi TCHACHIII B 3¢MEIbHOMY 3aKOHOIAB-
CTBI IIOMO TUIAHYBAaHHS BHUKOPUCTAHHS
3eMellb, HEIIOAaBHO 3aIpOINOHOBaHI
3MiHH 10 sikoro (I[Ipo BHeceHHs 3MiH 10
NeSIKIX 3aKOHOIABYHMX aKTiB MO0 ILIa-
HyBaHHSI BUKOpHCTaHHS 3eMenb, 2020)
3BEJIH 3a3HAYCHE TUIAHYBAHHS JIUIIC 10
VIOCKOHAJICHHSI TPUHIHUITY IITEOBOTO
MPU3HAYCHHS 3€MENb Ta IiABHIICHHSI
poJIi KaTeropiii B yCTaHOBJICHHI MPaBoO-
BOTO PEKUMY TaKHUX 3€MeIb. 3BHYAWHO,
y CBITJII 3aIPOITOHOBAHKX 3MiH 110 CT. 20
3K YkpaiHu BUManbOBYETHCS TOKOPiH-
HO 3MIHCHHU NPUYUHHO-HACITIIKOBHH
3B’S130K MK ILIJTHOBUM IPHU3HAYCHHSIM
1 TUIAHYBaHHSM TEPHUTOPIi, KOJIU 3Tif-
HOHOBOT pemakii 4. 3 ct. 20 3K VYkpai-
HU KaTeropis 3eMelb Ta BUJ IUITLOBOTO
MPU3HAYCHHS 3€MENBHOI MUITHKH BH-
3HAYaTUMYThCS B MEXKaX BiJIIOBITHOTO
BUAYy (YHKIIOHAIFHOTO TpPU3HAYCHHS
TEpUTOpii, mependaueHOro 3aTBEpPIIKE-
HUM KOMIDUIEKCHHM IDIAHOM IPOCTOPO-
BOTO PO3BHTKY TEPUTOPIl TEPUTOpiab-
HOi rpoMau ab0 TeHepaIbHIM [UTAHOM
HACEJICHOTO TYHKTY. AJDKe paHime
IUTAaHH PO3BHUTKY TEPUTOPIH BHXOIIIU
3 yXKe ICHYIOYOro MOy 3eMeNb Ha
KaTeropii 3a HiTbOBUM IPH3HAYCHHSIM.
Tenep ke BU3HAYCHHSI KaTeropii 3eMelb
Ta IJIFOBOTO TPU3HAYECHHS 3eMENbHOI
IUITHKA HAaBIIAKY ITOCTABJICHE Y 3aJICK-
HICTh BiJ IJIAHIB PO3BUTKY TEPUTOPIl.
OpHak 3MiHAa BEKTOPY IIPIOPHUTETIB y
0iK IUTaHYBaHHS XOTHUM YHHOM HE TI0-
XHUTHYJIA 3aCaIHAYOTO 3HAYCHHS TTOILTY
3eMelTb 33 HUTHOBUM IIPH3HAYCHHSM i HE
BiaMiHWIa WOro mii.

Tak caMo 1 crHemiajgbHO TPOBEICHE
IUCepTaIiifHe JOCIHIIKCHHS IIPaBOBUX
3acaJl 30HYBaHHS 3€MeNb B HACCIICHHUX
MYHKTaX HPSIMO PO3MISAAE OCTAHHE SIK
cnoci6 geranizanii OCHOBHOI'O LIJIBOBO-
TO NPH3HAYCHHS KOHKPETHOI 3eMEITbHOT
nistaku (Iraarenko, 2014: 11). Takox

CIIiJ] HE BHITyCKaTH 3 YBaru, IO 30HY-
BaHHS 3aCTOCOBHE JIMIIE OO 3EMEIb
HaceJIeHUX IMyHKTIB. [Ipu pomMy B Teo-
PETUYHOMY ITIaHI 3aJIHIIAE€THCS BIIKPH-
TUM TUTaHHS II0JI0 MOXJIUBOCTI ITOIITH-
PCHHSI 30HYBaHHS 32 MEXI HaceIeHUX
MYHKTIB, TOOTO Ha BCIO TEPUTOPIIO Kpai-
Hu. Tak, y nepBicHii peaakiii [Topsaky
3IICHEHHST TPHPOIAHO-CLIECHKOTOCIIO-
JApCHKOTO, €KOJIOT0-eKOHOMIYHOTO,
MPOTHEPO3IMHOTO Ta IHIIMX BHUJIB pa-
HoHyBaHHS (30HYBaHH:) 3emelb (2004)
TEPMIH «paifOHYBaHHS» OTOTO)KHIOBAB-
csl 13 30HYBaHHsM. | JuIIe Ha TOYaTKy
2018 poxy ypsIOBOIO TIOCTaHOBOIO
«IIpo mpoBeeHHs 3araJbHOHAIOHATb-
HOT (BceyKpalHChKO1) HOPMATUBHOI TPO-
IIOBOi OIIIHKU 3E€MEIb CLIBCHKOTOCIIO-
JAPCHKOTO TIPU3HAYCHHS Ta BHECCHHS
3MiH J0 JeAKHx MnoctaHoB KaOiHery
MisnicTpiB YKpaiHm» CIOBO «30HYBaH-
HsD» OyJI0 IOBHICTIO BHIAJICHE IO BCHO-
My TEKCTy MeTOmuKH, 9iM (popMaTbHO
Oya0 3IICHEHO pO3MEXKYBaHHS MIX
paiiOHyBaHHSIM Ta 30HYBAHHSIM 3EMEJIb.
TuM He MeHIe, PO3MOALT TEPUTOPIl
VYkpainu Ha I’ATh MPUPOTHO-CUTHCHKO-
rocrnonapcekux 30H (Ilomices, JlicocTe-
ny, Creny, Creny Ilocyunumsoro, Cy-
XOCTEIOBa) 3aJHIIuBCs. BomHouac — e
30BCIM IHIIIE 32 CBOIM IPHU3HAYCHHSIM
30HYBaHHS, HiX BH3HadeHe cT. 180 3K
VYKkpaiHu 30HyBaHHS 3eMeEIb y MEkKax
HACEJICHUX ITYHKTIB.

TakuM  YUHOM,  BUIICHABEICHA
MPOMO3HMINS OO0 3aMiHH IUILOBO-
ro IpPHU3HAYCHHS 30HYBAaHHSIM 3EMEIb
(I.O. Koctsmikin, O.1. 3aens) € HIiYUM
IHIIUM, SIK HEJOCTaTHBO OIIpaIboBa-
HUM HOBOMOJHIM HAIIPSIMOM Y YacCTHHI
MOXKITBOCTI HOT0 pO3IIUPEHOTO 3acTO-
CYyBaHHSl y BITUM3HSHIN TpPaKTHUI 3e-
MEJNBbHUX BiHOCHH. Ha »aib, 1 aBTop
1i€i cTaTTi CBOTO Yacy TEX MPUITYCTHB-
csl aHayoriyHoi TOXUOKH (E€pMoIeH-
ko, 2009: 28-29), cyTh siKOi mosITae B

Vol. 11, Ne 3,2020

«MPABO. JIOANHA. IOBKINNA» | «LAW. HUMAN. ENVIRONMENT»

ISSN 2663-1350 | 37



«PABO. /IIOANHA. OBKI/1/18» | «LAW. HUMAN. ENVIRONMENT»

TOMY, 11O 30HYBaHHS TaKOX 0a3yeThCs
Ha 3eMEJIbHUX JUISTHKAX PI3HOTO IiTbO-
BOrO INPHU3HAYEHHs, 00 €IHYIOYH IX B
OJIHY 30HY, 1[0 YHEMOKJIUBIIIOE B3a€MO-
3aMiHy 3a3HaYE€HUX ITOHATh.

Bucnosexu i nepcnexmuséu.

LipoBe IpU3HAYEHHS HE € BUKITIOU-
HUM HagOaHHSIM 3EMEJBHOTO IIpaBa,
Marouyd OUTBII TIIMOOKY YHiBEpPCalIbHY
MIPaBOBY IPHPONY i chepy 3acTocyBaH-
HsI, BAKOPHCTOBYIOUUCH Y PI3HUX MOIH-
(iKaIisgx MPaKTUYIHO Y BCIX TaTy3siX Ma-
TepianapHOrO 1pasa. [IpuHIuI HinkoBoro
MPU3HAYCHHS 3EMENBHUX [UITHOK HE
Ma€ TaKoXK U ieoNOriYHOro 3a0apBIeH-
Hl 1 € JIUIIIe IPaKTUYHUM HaCIiIKOM pea-
Jmi3arii cycniibHOT MOTpeOu y 3pOCcTaHH1
Bard JICPIKaBHOTO KOHTPOJIO 3a pallio-
HAJTBHAM BUKOPHCTAHHSIM 1 OXOPOHOIO
3eMeltb. [IpoBeieHuU 3MiCTOBHUI aHATI3
TIOJIOXKEHb 3eMEITBHOTO KOJIEKCY YKpaiHu
JIa€ MOJKJIMBICTh TOBOPUTH ITPO TIPHHIIAT
LUTFOBOTO TIPH3HAYCHHS 3eMelb B3araii
SIK TIPO CTAHOBHUI XpeOeT CydacHOro 3e-
MEIBHOTO 3aKOHOJAaBCTBA, Pi3ka 3aMiHa
a00 HaBITh HEMpPOJyMaHa 3MiHA SIKOTO
OOpYIINTH BCIO CHCTEMY OCTaHHBOTO.
BomHouac icHye TieBHA HEOOXIIHICTb
IUIABHOI TpaHC(OpPMALIil IIbOTO MPUHITH-
My, BUXOISAYM 3 CYTTEBOI 3MIHH 3MICTy
3eMETbHUX BIAHOCHH IIOPIBHSHO 3 Ya-
COM HOro TMEepBICHOTO 3aIlpOBaKCHHSI.
[Ipu upoMy TIPONOHOBaHA HAYKOBIISIMU
3aMiHa IUTLOBOTO IPHU3HAYCHHS 30HY-
BaHHSIM TEPUTOPIA YHEMOXITHBIIOETHCS
3 OILIMY Ha Pi3HYy MPUPOAY IMX MPUH-
LUIIB 1 00cAT 3acTocyBaHHs. [InanyBaH-
HSI TEPUTOPIH TEXK JIUIIE 3MIHIOE BEKTOP
MEPBICHOCTI y CBiM OiK, KOJU IiJTbOBE
MPU3HAYCHHS  BCTAHOBITIOBATUMETHCS
Ha OCHOBI BH3HAYCHOTO 3eMJICBIIOPS-
HO-IUTaHYBAJIBHOIO JOKYMEHTAIICI0 Ha-
IPSIMY BUKOPHUCTAHHS TIEBHOI 3¢METBHOT
JIIISTHKY, a He HaBIaKH, sK 1e OyJI0 paHi-

mie. ToOTo TIaHyBaHHS HE BIJIMIHSE i He
3aMiHsI€ MOJUTY 3eMeJlb Ha Kareropii 3a
[IbOBUM MPU3HAYCHHSM, a TUIBKH MO-
DIUOIIFOE 3HAYEHHSI OCTAHHBOTO.

3po0ieHi BUCHOBKH y TEPCIICKTHBI
nOTpeOyBaTUMYTh [IEPMAHEHTHOTO Iie-
PEOCMHUCIICHHSI POJIi MPUHIHUITY IiIBO-
BOTO MPHU3HAYCHHS 3E€MEJb 3 KOXHUM
HOBUM CYTTEBUM BHUTKOM PO3BHUTKY 3€-
MEJIbHUX BiTHOCHH.
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https://doi.org/10.31548/law2020.03.004.
Summary. The article examines the often criticized as a post-Soviet remnant application of
land division into categories by purpose. Based on the analysis of the content of the main codi-
fied acts of private law and natural resources, it is concluded that the principle of purpose is not
the exclusive property of land law, having a deeper universal nature due to its wide application
in various versions of current legislation. In the Land Code of Ukraine alone, about 40 percent
of the articles are focused on the purpose of land, which makes it a supporting land law institu-
tion, the replacement of which will require the simultaneous replacement of all land legislation.
Insufficient substantiation of proposals to replace the purpose with planning and zoning of the
territory is proved.
Key words: purpose of lands, land categories, land planning, land zoning
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NPOBNEMU BAOCKOHANNEHHA 3AKOHOIABCTBA
YKPAIHWU Y COEPI AKOCTI MUTHOI BOAU
(HA NPUKNAAI IMONEMEHTALIT «HITPATHOI»
JAUPEKTUBU)

0.B. TA®YPOBA, 0oKkmop 1opudu4HUX HAyK, npogecop,
npocgpecop Kagedpu a2papHoO20, 3eMesTbHO20 Ma eKos102iYH020 Npasa
imeHi akademika B.3. AH4yKa,

HauyioHanbHull yHisepcumem b6iopecypcis i npupodoKopucmysaHHA YKpaiHu
E-mail: gafurova.olena@gmail.com

AHomayia. Y cmammi 0ocnioxcyemoca 00cgid npasogozo pezynto8aHHA 8i0HOCUH
y ceepi 3axucmy 800 8i0 306pydHeHHA Himpamamu y EC. [lposedeHo HAYKO8o-
meopemu4Hull aHasi3 PO38UMKY 8iMYU3HAHO20 30KOHO0ABCMBA 3 YPAXYBAHHAM 8UMO2
Jupexkmusu Padu 91/676/€EC 8id 12 epydHsa 1991 p. npo 3axucm 800 8i0 3a6pyOHeHHs
Himpamamu 3 cinbCbKO20CrnoO0apCbKUX Oxceper.

KoHcmamyemebca, wo Hawoo KpaiHow He BUKOHYEMbCA Y200a npo acouiayito mix
YkpaiHoro, 300Hiei cmopoHu, ma Esponelicbkum Coro3om, EgponelicbKuM crigmosapucmeom
3amomHoi eHepeaii i iXHiMU Oepxasamu-4/1eHamu, 3 iHWOI CMopoHU, pamugikosaHa 3aKOHOM
YkpaiHu 8i0 16 eepecHsa 2014 p. y yacmuHi imnaemeHmayii suuje3asHaqeHoi Jupekmusu
(moyamkosuli mepmiH sukoHaHHA — 2017 p.). MpodoexceHHa mepmiHy o 31 epydHa 2020 p.,
He 2apaHmMye, w0 3aKkoHoo0ascmeo byde rpusedeHo y 8i0rnosidHicmMeb 3 ifgumozamu. Adxme, 0o
Yux ip 3aAuwaromsca He npuliHAMumMu: KoOexc Kpauux CinbCbKo20CMoO0apCbKUX MPAKMUK,
MemoOduKa 8U3Ha4YeHHA ypasnueux 3oH, [naH 3axo00ie uj000 3MeHUWeHHs pieHA 3a6pyOHeHHA
800 HIMpamamu i3 cinbcbKo20crnodapcbKux Oxepern. BiornosioHo, He 30ilicHroemsca poboma
W00 8UABMEHHA Ypasnusux 00 HAKOMUYEHHA HIMpamig 30H, CMBOPeHHA ix peecmpy, a
MaKox< NpoeedeHHA MOHIMOpPUH2Y emicmy Himpamie y nosepxHesux i rpyHmMosux 8000X.
Kpim moeao, docsio nposioHux eapomnelicbKux KpaiH c8io4ume npo HeEMOoX(Iusicme peanisauii
ronoxceHs yiei Jupekmusu 6e3 opeaHizauyii hiHaHCys8aHHs i 3ax00i8, @ MAKOI cMEopeHHA
diesoi cucmemu KOHMPOHO 30 iX BUKOHAHHAM.

Kntouoei cnoea: skicme 800u, 800HuULli 06°ekm, numMHa 8004, 306pydHeHHA Himpa-
mamu, ypasnuea 30Ha, MOHIMOpUH2 emicmy Himpamis, iMrnsemeHmayisa 30K0Ho00as-
C€mea, CinbCbKa mepumopis

Axmyanvnicme. J0I0 Y TOCTATHil KiILKOCTI Ta HaJIeKHOI

skocTi. He 3BaXkaroun Ha BEJTUKY KiJlb-

3abe3neueHHs] eKoJIOoriyHOT Oe3MeKH  KicTh BOJOiM, YkpaiHa 3aiimae 111 mic-
KpalHH € HeMOXIIMBUM Oe3 BHpIIICHHS Iie cepen 152 KpaiH CBiTy 3a 3amacamu
mpoOieMu 3a0e3MeYCHHS HACEICHHS BO-  JIOCTYIIHUX JI0 BHKOPHCTAHHS BOJHHX
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pecypciB. Y Hamiii KpaiHi Ha OIHY JIFO-
IMHY TIPATIaaae Jumie Oau3pko 1 Trc. M3
PIYKOBOIO CTOKY Ha piK, TOJI 5K 3a OIliH-
Koto €Bporreiickkoi ExoHomigr0i Komi-
cii OOH pmep:xaBa, BOIHI pecypcH SIKOi
HE TePEeBUIYIOTh 1,7 THC. M3 Ha JIOIH-
HY, BBa)XKA€ThCS BOIOHE3a0E3MECUCHOIO
(Cracrok &Matinanesud). Kpim Toro,
HU3BKOIO 3aIUIIAETHCS 1 SIKICTH BOIH.
Bkazane € HEmpHITyCTUMHM, aJDKe, SIK
cnymHo Bkazye ML.A. [leitHera, sKicTb
BOJIM HAJICKUTH 10 HAWBAKITUBILIHX Xa-
PAKTEPHCTHK BOJHUX PECYpCiB, IO BH-
3HAYAI0Th MOXKIIUBICTB 1X BUKOPUCTAHHS
y pi3HUX cdepax KHUTTETISUTLHOCTI JIF0-
munn ([etinera, 2019: 63).

BincraBannst YkpaiHu Bif pO3BUHY-
THX KpalH 3a CepeIHBOI0 TPUBAIICTIO
JKHTTSI 3HATHOIO MipOIO [TOB’SI3aHE i3 CII0-
YKHBaHHSIM HETOOPOSIKICHOT ITUTHOT BOIU
(O6irox, 2014: 90). Tomy, ocobmuBOI ak-
TyaJbHOCTI HaOyBae BUBYCHHS JOCBITy
€BPONCHCHKUX KpaiH, sKi BPEryJIbOBY-
IOTh 1€ THTaHHS NULIXOM TPHAHATTIM
psy HOPMATHBHO-TIPaBOBUX akTiB. Ce-
pen HuX ocobnmBe Micte 3aiimae J{upek-
tuBa Pagm 91/676/€EC Bin 12 rpynus
1991 p. mpo 3axHCT BOA Bij 3a0pyAHEH-
HS HITpPaTaMH 3 CUTbCHKOTOCIIONAPCHKUX
IoKeped (mani — «HiTpaTHa» [IupekTrBa).
Tum Oinblie, 1O 3riIHO 3 YTOAOK TPO
acorriamnio MiX YKpaiHoro, 3 OHI€T CTO-
ponu, Ta €BporneiicbkuM Coro3om, €Bpo-
MEHCHKUM CITIBTOBAPHCTBOM 3 aTOMHOI
eHeprii 1 IXHIMH JiepKaBaMHU-YJICHAMH,
3 1HmOI CTOpOHH, paTH(IKOBaHOKW 3a-
KOHOM Ykpainu Bix 16 Bepecus 2014 p.
(mayi — Yroma mpo acolliaiio), «HiTpar-
Ha» JlupekTuBa Mae OyTH IMILIEMEHTO-
BaHa y 3aKOHOHABCTBO Ykpainu. Kpim
TOTO, CJIiJ] BPaXOBYBATH, III0 y3TO/KCHE
Ta CKOOPIMHOBAHE MPABOBE PETYIIOBaH-
HS BITHOCHH Y cpepi BUKOPHCTAHHS Ta
OXOPOHU IMUTHOI BOIY Ha HAI[IOHAJIBHO-
My Ta MDKHApOJTHOMY PIBHSX BiJKPUBA€E
HaMOLIBLI MOYKIIMBOCTI IS JOCATHEHHS

YCIiXy Y BUPIICHHI BAHUKAIOUUX TIePE]
HapOIaMH 1 JepskaBaMu 3aBIaHb 30epe-
JKCHHSI, BIJHOBJICHHS Ta IOMIIIICHHS
MPUPOIAHUX YMOB, HEOOXITHUX JIIST JKUT-
s moneit (I'puroposuy, 2015: 8).

AHaniz ocmannix 00cnioHceHv
ma nyO6nikauiii.

Bkazana mnpoOrmemaTnka YacTKOBO
MopyIIyBajacs, 30KpeMa, y Mmpamsix Ta-
KMX HaykoBIiB, sik: P.B.Ipuroposmuu,
M.A. Jleitnera, H.M. O6itox, O.B. Cep-
ok, A.K. Cokonosga.

Mema yiei cmammi nionsirae y Jo-
CJIIJDKEHH1 JOCBIy TPaBOBOTO PETYITIO-
BaHHS BIIHOCHH y cdepi 3aXUCTy BOJA
BiJl 3a0pyIHCHHS HITPATaAMH 3 CUTCHKO-
TOCTIONAPCHKUX Kepen y €C, a Takox
MIPOBEICHHI HAayKOBO-TEOPETUYHOTO
aHaJi3y PO3BUTKY BITUYU3HSIHOTO 3aKO-
HOZABCTBA 3 yPaxXyBaHHSIM BUMOT «HIT-
patHO1» JIUpEeKTUBH.

Pesynomamu.

Oco0NMrMBO KPUTUYHOIO CHUTYyaLlis 3
SIKICTIO TIMTHOT BOJIU € HA CUTBCHKUX Te-
PHUTOPISIX, IO 3HAYHO MipOK 00YMOB-
JICHE MIPOIIECOM CLITbCHKOTOCIIONAPCHKO-
rO BUPOOHHITBA. AJKE, BUKOPUCTAHHS
MiHEPATbHUX JOOPUB, PYHKIIOHYBAHHS
TBApPUHHUIBKUX KOMIUICKCIB TPU3BO-
JIUTH IO TIOTPAIUISHHS HITPATIB y BOAHI
00’exTH. Brazana mpobiema xapakrep-
Ha Ui OUTBIIOCTI KpaiH cBity. Tomy,
mpaBa Ha OE3ICYHy 1 YHCTY MUTHY BOAY
Ta CaHITapHO-TIrIEHIYHI MMOCIYTH, KI €
OCHOBOTIOJIOKHAMH JUTS. TOBHOIIIHHOTO
JKHTTSI, 30IHCHCHHS BCIX MpaB JIOIHHU
1 3a0e3reyeH s JI0ACHLKOT T1IHOCTI, 3a-
kpimneni B Jekmapamii OOH mpo mpa-
Ba CEJISH 1 1HIIKX 0Ci0, SKi MPaloTh
B ciibCchkHX paiioHax (ct. 21) (ITpoekt
Hexnapanmu  Opranusanuun  O0benu-
HeHHbix Hanmit, 2018).
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AzpapHe, 3eMesnbHe Ma eKosoziyHe npaso

B YkpaiHi OCHOBHUM II)KEPEIOM BO-
JIONIOCTAYaHHSA B CUILCHKiM MicLIEBOCTI
3QIMIIAIOTECA IIA3EMHI BOJIM, OCKIIb-
KA IIEHTPATi30BAaHUM BOJOIOCTAYaH-
HSIM OXOIIJICHO BChOTO 7664 cin 3 25454
(HamionaneHa 1OMOBifb..., 2019), mo
cknagac 30 % Bim iX 3araibHOI Kilb-
kocti. CLIbChKE HACENCHHS CIIOKHBAE
BOIYy 3 KOJIOSI3IB Ta 1HIUBIAyaJIbHUX
CBEP/UIOBUH, SKI y TEepeBakHId Oiib-
IIOCTi 3HAXOIITHCS Y HE3aI0BUILHOMY
CaHITapHO-TEXHIYHOMY CcTaHi. BMicT Hi-
TpariB y TakKii BOJI 3HAYHO MEPEBHUIILYE
JIOIMYCTUMI TMOKa3HUKHU (He Ounbine 50
Mmr/ky0. oM (1. 3 Jlomatky 2 «Camnitap-
HO-XIMIYHI MMOKa3HUKH OE3MEYHOCTI Ta
SIKOCTI TUTHOT Bomu» 10 JlepskaBHHX ca-
HITApHUX HOPM Ta mpaBui «lirieHivHi
BUMOTH 10 BOAW ITUTHO{, MPH3HAYCHOT
sl ciokuBaHHs TroauHO»  (J]Can-
ITiH 2.2.4-171-10), 3aTBepIKeHUX Ha-
Ka3oM MiHicTepcTBa OXOPOHH 310POB’ s
VYkpainu Big 12 tpaBus 2010 p. Ne 400).
Bkazane Mmoxxe OyTH cMepTeNnbHO Hebe3-
MCYHUM JJIsL JIITeH, OCKIIBKH TpUBAJIe
CIIO)KUBAHHS BOIU HABITH i3 HE3HAYHUM
MEPEBUIICHHSAM X PEUOBHH TalIbMYE
(bi310JIOTIYHMIA PO3BUTOK AUTUHHU. Kpim
TOT0, Y BCiX 03 BUHATKY MOXYTb 3’ SIBH-
THUCSI 3aXBOPIOBAHHS CHIOKPHHHOI, Cep-
[EBO-CYANHHOI CHCTEMH Ta OHKOJIOTIiU-
Hi 3aXBOpIOBaHHSA («SIK eKoCTaHmapTH
€C....»). Sk caymHo 3a3HavyaroTh Hay-
KOBIIi, TOJIOBHOIO YMOBOIO IIPH BUKOPHC-
TaHHi, 30KpeMa, MiHepaJIbHUX JOOPUB Y
CIJIbCBKOTOCIIOIAPCHKIA  TISITBHOCTI €
3amo0iranHs iX He0E3IEeYHOTO BILTUBY
Ha HABKOJHIIIHE CEPEIOBHUINE, JOTPH-
MaHHS BUMOT €KOJIOT19HOT Oe3IEeKH TIPU
iX BUKOPHCTaHHI, TPAHCIOPTYBaHHI 1
36epiranni  («IIpaBoBe perymaroBaHHS
€KOJIOT1YHO1....», 2012: 90-91).

SIki K 3aX0aM HEOOXiAHO BKUBATHU
UL 3MCHIICHHS 3a0pyIHCHHS BOIM,
CIPUYMHEHOTO HITPaTaMU 3 CUIBCHKO-
TOCIIONAPCHKUX HKEPEIT Ta 3aI00iranHs

TakoMy 3a0pyIHEHHIO B MalOyTHHOMY
3rifiHoO 13 3akoHOmaBcTBOoM €C? 3ymu-
HUMOCSI Ha aHalli3i JNEeSIKUX II0JIOKCHBb
«HitparHoi» [upextusu. Hacammepen,
CIIiJ] 3a3HAYMTH, IO i 3a0pYITHCHHSIM
BOJ 3akoHOmaBenb €C po3ymie morpa-
IUBTHHS, TIPSIME YM HETpsiMe, a30THHX
CIIOJIYK 3 CLTBCHKOTOCIIONAPCHKHX JIKE-
peln y BOIHE CepeIOBHUIIIE, IO B PE3YyIIb-
TaTi CIHPUYMHSE PU3UK IS 3TOPOB’S
JFOICH, IIKOIY JKUTTEBHM PecypcaM Ta
BOJHHUM EKOCHCTEMaM, CTBOPIOE TPYA-
HoIIll MOOYTOBOro Xapakrepy abo 3a-
Ba)Ka€ BUKOPUCTOBYBATH BOAY B 1HIIHX
nusix (et 2). Buminsrorees ypasznusi
30HH, TOOTO 3eMENbHI IUISHKH, 3 SKHX
3MIHCHIOETHCS CTIK (HITPATHUX CIHOIYK
— npumimka Most) y BOAHI 00 €KTH (Y T.
4. 1y mijzemHui Boau). [1pu 1ibomy, Boau
BBOKAIOTHCS ~ 3a0pYIHCHUMH,  SIKIIO
KOHIICHTpAIlisl HITpaTiB B HUX abo Ie-
peBuinye 3HaueHHS 50 Mr/i1, abo Moxe
HOro TEepPEeBUIINTH, SIKIIO HE OyAe BKH-
TO HeoOXximHux 3axoniB (m. 2 Jlogarky
I), a came: BCTaHOBJIEHO TEPiOTH, KOIU
BHECCHHSI B IPYHT IICBHUX THIIB [0-
OpuB 3a00POHEHO; BU3HAUCHO HEOOXiI-
HUI 00’ eM pe3epByapiB i 30epiraHHs
THOI0; OOMEKCHO BHECEHHS B IPYHT
J0OpHB, IO BiJOBITa€ KPaUM METO-
aM BEICHHS CUIbCHKOTOCIIONAPCHKUX
pobIiT Ta BpPaXOBYE XapaKTECPUCTUKU
KOHKpETHOiI ypaznuBoi 30Hu (Jlomarox
IIT). 1106 3MeHmMTH 3a0pyIHEHHS BOJT
HITpaTaMH, 3amoOIrTH 1X MOAAJBIIO-
My 3a0pyIHCHHIO, Ta ypaxyBaTh yMO-
BU, IIpUTaMaHHi pi3HEUM perioHam €C,
Iep)KaBU-WICHH MAlOTh  PO3POOIITH
Komekcn kpammx CiTbCHKOTOCHIOAAp-
CBKUX MPAKTHUK, SIKI BIIPOBAKYIOTHCS
depMepamMu Ha JTOOPOBIIBHIA OCHOBI
(mami — Komekcn) (ct. 4). Taki Komek-
CH PETyIIOIOTH MOPSIOK BHECEHHS Mi-
HEepaIbHUX JOOPHB Ta THOIO B IPYHT 3
ypaxyBaHHSM IIPHUPOAHUX BIIACTUBOC-
Tei Ta MiCIIs PO3TaNTyBaHHS 36MEITbHUX
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IUITHOK. 30KpeMa, B HUX BH3HAYAETHCS
IpoIeaypa BHECEHHS JOOpHBa B IPYHT
Ha TIOJIIX, PO3TAIIOBAHWX HA KPYTHX
CXWJIaX, Ha TIePE3BOJNIOKCHUX, MIiATO-
IUICHUX, 3aTOIUICHHUX, 3aMEp3IHX YU
BKPHUTHUX CHITOM IIOJISIX; YMOBH BHECCH-
HS B IPYHT IOOPHUB MOOIH3Y BOIOTOKIB.
Kpim Toro, B HUX MalOTh BH3HAYATHCS
00’eM Ta yMOBHU Oy/IiBHHIITBA PE3EPBY-
apiB JuIs 30epiraHHs THOKO, BKIIFOYAI0UYH
3aX0MM JJIs 3ar00iraHHs 3a0pyIHEHHIO
BOJIM BiJl CTOKY 4M (piIbTpaIii B IpyH-
TOBI Ta TIOBEPXHEBI BOIW PIAWH, fKi
MICTSTE THIHW, Ta CTIYHMX BOJ Bij 30e-
piraHHsA POCIMHHUX MaTepianiB, Ha-
MPUKIIa, CUiocy. JlepxaBu-wiIeHn Mo-
JKyTh BKJIFOYAaTH 10 cBoro Komekcy(iB)
1 P IHIOUX TOJIOXKEHb, HAIPHKIIA],
[IONIO YIIPABIiHHS 36MJICKOPUCTYBAHHS,
BKITIOYAIOYH BHKOPHCTAHHS CHCTEMHU
CIBO3MIH Ta MPOIOPIIT 3eMeJIbHOI TUIO-
I, sIKa BIJBOAMTHCA Tia OararopidHi
KyJIBTYpU TIOPIBHSHO 3 OXHOPIYHHMHU
kynbrypamu (Jomarox II).

Takox Ha JeprKaBU-WICHH MOKIIa1a-
€TbCs1 000B’ 130K MO0 puUHATTS [Lna-
HIB Ji#, [0 MaroTh 3IHCHIOBATHCS B
ypa3uBUX 30HAX (CT. 5) Ta sIKi CIIPSIMO-
BaHI Ha OOMEXEHHs BHECEHHS B IPYHT
MiHEPAJTBHUX 1 OpraHiuHUX J0OPHUB, 10
MICTATE a30T. KpiM TOTrO, HepKaBH-ie-
HU TIOBHHHI IPOBOAUTH MOHITOPHHT
BMICTY HITpaTiB y TOBEPXHEBUX 1 IPYH-
TOBHX BOAax (CT. 5) Ta KOXKHI YOTHUPH
POKH mojaBartu 1o €Bpornericbkoi Komi-
cii BiamoBigHu# 3BiT (cT. 10).

IMIutemeHTalLis BHIIIE3a3HAYCHOT
JupextuBu nependavae: 1) npudHATTS
HAIIOHAJILHOTO 3aKOHONABCTBA Ta BH-
3HAYCHHs1 yIIOBHOBAYKCHOTO Oprany (op-
raHiB); 2) BU3HAYCHHS 30H, YPa3JIUBUX
JI0 HAKOITMYCHHS HITPaTiB (HAa BUKOHAH-
HS BIIBOIUTHCS 3 POKH 3 JAaTH HaOpaH-
HSl YMHHOCTI YT0010; 3) 3aIpOoBaKeH-
Ha [lnany [ifl U1 30H, ypasauBHX 10
HAKOIMYCHHs HITpaTiB;, 4) 3amposa-

IokeHHs1 [Iporpamu MOHITOPHHTY (HA
BUKOHAHHS BiIBOAUTHCSA 4 POKH 3 TaTh
HaOpaHHS YHHHOCTI Yronomw) ([Jomarox
XXX mo mi1. 6 Yroam mpo acolriario).
Ane, Ha CHOTOHINIHINA J€Hb, KOJAECH 3
nepea0aueHUX 3aXO0/IiB Ha MPAKTHUI HE
peamnizoBaHo. Hacammepen, ciin 3a3Ha-
YHTH, 10 TOJOBHHM BHKOHABIIEM IIPH-
BEJICHHS arpapHOro 3aKOHOIABCTBA Y
BIJIMOBIIHICTh 3 BUMOramM# JIupekTuBH,
PO3POOKH KOAEKCIB KpalluX ITPAKTUK
BEJICHHSI CITbCHKOTOCIIONAPCHKUX POOIT
Ta IPOTPAMHU CIIPHUSHHS BIIPOBAKCHHIO
[UX KOJICKCIB (3 TEpMiHOM BUKOHAHHS —
2017 p.) 6ya0 Bu3HaYeHO MiHICTEPCTBO
arpapHoi TOJITHKH Ta MPOJOBOIHCTBA
Vkpainu («Exomoriuni HoBamii Criib-
HOI...», 2016) (3apa3 — e MiHicTep-
CTBO PO3BUTKY E€KOHOMIKH, TOPTIBII
Ta CUIBCHKOTO TOCIOAApPCTBA YKpaiHU
(mami — MiHEKOHOMIKH).

[ono cTpokiB peaizamii MOJIOKEHb
Vromu, To 3rigHo 3 IlmanoM 3axomisB 3
BUKOHAHHS YTOIH IPO AaCOINAIlI0 MK
Vkpainoro, 3 omHiel cTopoHH, Ta €B-
ponelicbkuM Coro3oM, €BponeHcbKUM
CIIBTOBApUCTBOM 3 aTOMHOI eHeprii i
IXHIMH JIep)KaBaMH-WICHAMH, 3 1HIIOT
CTOPOHH, 3aTBEPIKCHAM ITOCTAHOBOIO
KMY Bin 25 xoBtHst 2017 p. Ne 1106, ix
npoforkeHo J0 31 rpymas 2020 p. Kpim
TOTO, BKa3aHHM HOPMATHBHO-TIPABOBHM
aKTOM TiependadeHo, 30KpeMa, BIKHUTTSI
TaKHUX 3aXOIiB, SIK: BH3HAYCHHS IUITHOK
3eMITl, IO PO3MIAAAIOTHCS K Ypas3HBi
30HH, CTIKaHHS 3 SKUX € (DAKTOPOM UM
3arpo3010 3a0pYAHCHHS BOJHUX JDKEPEIT;
CTBOPCHHSI PEECTPY 30H, BPA3IUBUX 0
HAKOITMUCHHS  HIiTpaTiB  (popMyBaHHS
TEXHIYHOTO 3aBJAHHS Ta BHMOI [0 ara-
patHoro 3a0e3MedeHHs, PO3POOJICHHS
MPOrPaMHOTO 3a0e3IEUCHHS, 3IHCHEHHS
3aKyTiBIIl Ta HAJIATOMKCHHS arapaTHOro
3a0e3IeUeH s, TECTYBaHHSI Ta HAIloOB-
HEHHS); PO3POOJICHHS 1 3aTBEPIKCHHS
HOPMAaTHUBHO-TIPABOBOTO ~ aKTa  HIOJO
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BIOPOBaKEHHS  Komekcy — HaiKparmmx
CUTBCHKOTOCIIONAPCHKHUX  TMpakTuK  €C;
PO3pOOICHHST 1 3aTBepDKCHHS IUTaHY
3aXO[iB MIOAO MOETAITHOTO 3MEHIIICHHS
PiBHS 3a0pyTHEHHS TOBEPXHEBUX Ta IMiJI-
3EMHHX BOJI HITPAaTaMH i3 CUTBCHKOTOCIIO-
napcebkux mkepen (m. 1721) 1 BU3HaueHo
ix BUKOHABII (MIHICTEPCTBO EHEPIETHKH
VYkpainn, MiHekoHOMIKH, MiHICTEpCTBO
OXOpOHM 310poB’sl YKpainu, JlepxaBHe
areHTCTBO BOIHOTO TOCIIOAApCTBA YKpa-
iam, JleprkaBHa ciry)k0a 3 Ha/I3BHYAHUX
cutyamii Ykpainu, /JlepxaBHa ciyx0a 3
MUTaHb OE3MEYHOCTI XapYOBUX IMPOMYK-
TIB Ta 3aXHCTy MpaB CIIOXHMBAYiB, 1HII
3alHTEPECOBaHI IICHTpaJIbHI OpraHu BHU-
koHaByoi Brau (11. 1721). Kpim Toro, Ha-
kazoM MinexkoHoMiku Bijg 21 munuasa 2020
p. Ne 1376 crBopeno PobGouy rpymy 3
MUTaHp iMIuteMenTartii Jlupexrusu Paau
91/676/€EC Bin 12 rpymus 1991 p. mpo
3aXUCT BOJ BiJl 3a0pyAHCHHS HITpaTaMH 3
CUTBCHKOTOCHIONAPCHKHX JDKEPEN B HaIli-
OHaJIbHE 3aKOHOIABCTBO Ykpainu («IIpo
YTBOPEHHSI POOOYOi. . .... »).

Ha  iHdopmaliiiHO-aHATITHIHOMY
nopraii AIIK Vkpainu posminieHo mpo-
ekt Komekcy kpammx CLTbCHKOTOCIIO-
ApCHKUX MPaKTHK Ta METONUKH BH-
3HAYCHHS 30H, BPA3JIUBHUX JO0 HITPATHHX
cnonyk («Kpamgi npakTHKA IisUTbHO-
cTi...»). Jlo peui, mepiwii 3 epeniyeHnx
JIOKYMEHTIB PO3pOOJICHUIA JIJIsI BUKOPH-
CTaHHS CLIBCHKOTOCIIONAPCHKIMU  ITijI-
pUEMCTBAMU / (PepMEPCHKAMHE TOCIIO-
ApCTBAMH, PO3TALIOBAHIMHU Yy 30HAX,
Ypa3uBHX J0 3a0pyIHCHHS CIOIYKaMU
a30Ty, 1110 BU3HAYEHI Y BIIIIOBITHOMY pe-
ectpi. [ CLIbCHKOTOCTIONAPCHKHX TTiJI-
MPUEMCTB / (PePMEPCHKHIX TOCIIOAAPCTB,
PO3TANIOBAHUX Y IHIIIMX 30HAX PEKOMEH-
JIOBaHO JOOPOBLIBHE JOTPHMAHHS 3a3Ha-
geHoro Komekcy. Bkazane monmoskeHHs
CylepeuuTh 3aKoHomaBcTBy €C, amke,
SK BXKE 3a3Havanocs Buie, Kogekc pos-
POOIISETHCST 3 METOIO 3a0e3MEeUEHHS TS

BCIX BOJ| 3arajibHOTO PIiBHSI 3aXHCTY Bij
3a0pyAHCHHS 1 HOr0 BUKOPHUCTAHHS Mae
3MIMCHIOBATUCS HA TOOPOBUIBHIA OCHO-
Bi(r. 1 cr. 4). Ciin 3a3HaYUTH TaKOK,
II0 X04a, B YKPaiHCHKOMY 3aKOHOIABCTBI
BiZICYTHIH BianoBiaauii Komeke, THM He
MEHIII, TTependaJacThesl, o 30epiranHs
MOOIYHUX TPOMYKTIB TBAPHHHOIO ITOXO-
JOKCHHS, HE TPH3HAYCHHUX U CIIOXKH-
BaHHS JIFOJMHOIO, Ma€ 3MIHCHIOBATHCS
HA CIIEIiaJIbHO OOJAIITOBAaHUX MaiIaH-
yuKax, y OyHKepax, KOHTEHHepaX, Xo-
JOMUIBHUX YCTAHOBKAX, KOHCTPYKIIis
SIKHX 3ar100irae MmoTparuisTHHIO TOOIYHUX
MPOAYKTIB TBapUHHOTO ITOXOMKEHHS,
HE TIPU3HAYCHUX JUIS CIIOXKHBAHHS JIFO-
JIMHOIO, Y TPYHT Ta BOaHI 00’ektH (1. 1
ct. 1 3akony Ykpainu Big 7 kBitHs 2015
p. «IIpo moOi4YHI MPOIYKTH TBAPUHHO-
TO MMOXOMKEHHsI, IO HE MPU3HAYCHI IS
CIIOKMBAHHS JIFOJMHOIO»). Pearmizaris
BKa3aHOI HOPMH € IOCHTh Mpobiema-
TUYHOIO, 3BAKAIOYM HAa OOMEKCHHICTBH
(IHAHCOBUX pECypCiB y MEpeBaKHOI
OITBIIOCTI TOBAPOBUPOOHUKIB, 3aiHs-
TUX y TBapUHHHUIBKIH ramy3i. Ocolmm-
BO, SIKIIIO BPaxyBaTH, 10 33 OQIIIHHAMH
nmaHuMu JlepikaBHOI CITyKOH CTaTHCTHKA
VYkpainu, cranom Ha 1 BepecHst 2020 p. y
TOCIIOZAPCTBAX HACEICHHS YTPUMYETh-
cs1 maibxe 70 % Benukoi poraroi Xynoou
(«KimpKicTh  CUTBCHKOTOCIIONAPCHKUX
TBapuH...»). Hanpuknan, B Ilombii,
TITBKK JUT OOJAIITYBAHHS Pe3epByapiB
1 TUIOMIAJOK JIsl 30epiraHHs THOKO Ha
OIIHE CEJISTHCHKE TOCHONApCTBO (B SIKO-
My yTpumyeThesi 10 1 GibIie yMOBHHX
OJIMHUIIL Xy[I00HU) rependayanocs BUIi-
nenns 10 10 tuc. nonapis («Ekomoriuni
HoBanii CrinteHOI....»). Tomy, Bpaxo-
BYIOUH BIZICYTHICTH 3aXOiB JIep»KaBHOL
MIATPUMKH y il cdepi, ySIBISEThCS Ma-
JONMOBIpHUM, III0 BKa3aHa HOPMa 3aKo-
Hy 200 Kozekcy (k1o BiH Oye mpridHs-
THI1) 3MOKE BUKOHYBATUCS Ha TPAKTHII
Cy0’€KTaMH TBAPHHHHUIITBA.
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Bgaraui, mporiec 3arpoBapKeHHs 110~
JIOXKEHb JIUPEKTHBH € CKIIaIHUM, TIPO IO
CBIIYUTH DS CIIPaB, IO PO3MIIIATUCS
E€aponeiicbkkuM Cynom (European Court
of Justice) Ta CTOCYIOTBCS HEBHKOHAHHS
CBOIX 3000B’s13aHb, PSIOM KpaiH — YICHIB
€C. Tax, y pimenni €Bporneiicpkoro Cymy
Bix 23kBiTHs 2015 p. 1o crpasi C-149/14.
(EBporeiicbka Komicis mpotr [ permpkoi
PecryOniku) BrazyeThest Ha Te, 1o Ipe-
sl HE BHM3HAYWIA YPa3NMBI 30HH, IO
XapaKTePH3YIOThCS: HAsBHICTIO TIOBEPX-
HEBUX Ta MiJI3EMHHUX BOJ, KOHIICHTpAIIis
HITPATIB B SKUX MEPEBUIIy€e 3Ha4YCHHS 50
MI/JT /; a0 eBTpodiKalliero (30aradeHHsIM
BOIM CIIONYKaMH a30Ty, IO TPU3BOIAUTH
IO TIPUCKOPEHOTO POCTY BOHOPOCTEH Ta
BHUIIKMX (HOPM POCIMHHOTO KUTTS 1 HeOa-
YKaHOTO TIOPYIIIEHHS OaaHCy OPraHi3MiB Y
BOJIi Ta 3HMKCHHS SIKOCTI Takol BOIHU (CT.
2 «HitparHoi» JlupektuBn). Kpim Toro,
KpaiHa He po3pobuia [Iporpamu mii, 110
CTOCYETBCS X 30H IPOTSTOM BCTAHOBJIC-
Horo nepiony) (Judgment of the Court.. .,
2015). lono ®panuii, To €BporeHchKHit
Cy[l KOHCTaryBaB, III0 KpaiHa He3adesrie-
9nIia, 30KpeMa, JTOTPUMAHHS: HEOOXiTHO-
ro o0’eMy pesepByapiB yisl 30epiraHHs
THOIO XyoOW; 3a00pOHM Ha BHECECHHS
JOOpHB Y IPYHT Ha IOJIIX, PO3TAIIOBAHIX
Ha KPyTHX CXIIax abo y MEp3iuid IPyHT)
(Judgment of the Court ..., 2014). I1le on-
HFM TIPUKJIAJIOM JIEPIKaBH, sTKa IOPYIITyBa-
J1a TIOJIOXKEHHSI «HITpaTHOD JIMpeKTHBU €
JIroxcemOypr. PimeHnsM €Bponeiicbkoro
Cyny Bix 29 uepsns 2010 p. mo crpasi
C-526/08(EBporieiicbka KOMICis IPOTH
Bemuxoro kusi3iBeTBa JIrokceMOypr), Oyino
BCTaHOBJICHO, IO HAIIOHAIBHE 3aKOHO-
JIABCTBO HE BIJMOBINAE TPaBHIaM, IO
CTOCYIOTBCS: TIEpIO/IiB, YMOB Ta METOIIB
BHECCHHSI JIOOPUB B 3eMITIO; MIHIMAJTbHHUX
PO3MIpIiB pe3epByapiB 1jIst 30epiraHHs piji-
KOTO THOIO; 3a00pOHH BHECEHHST TOOPHB B
IPYHT Ha MOJISIX, PO3TALIOBAHIX Ha KPYTUX
cxmnax (Judgment of the Court ..., 2010).

Bucnosexu i nepcnexmuséu.

Takum YHUHOM, HEOOXiTHO KOHCTaTy-
BaTH, IO HAIIOK KpPaiHOI HE BHKOHY-
€TbCsSl YroJa Mpo acolialliio y YacTHHI
IMIIEMEHTAII] «HITpaTHO» JUpeKTHBH
(moyaTkoBUi TepMiH BUKOHaHHS — 2017
p.). IIponowxkennst Tepminy 1o 31 rpyn-
Hs1 2020 p., HE TapaHTye, 10 TPUBEICHHS
arpapHOr0 3aKOHOABCTBA Y BIIIOBIJ-
HICTh 3 1l BUMOramu. AJpKe, 10 IHX Mip
3aMIIAIOTECS HE TpUHHATUMEI: Komekc
KpaIliX CUTBCHKOTOCIIONAPCHKIX IpaK-
TUK, MeToanKa BU3HAYCHHS YPa3IHBUX
30H, [lmaH 3axomiB mIOMO 3MEHIICHHS
pIBHS 3a0pyJHEHHS BOI HITpaTaMH i3
CUThCHKOTOCIOIAPCHKUX  JDKepen.  Bin-
TIOBITHO, HE 3IIHCHIOETHCS poOOTa MO0
BUSIBJICHHSI YPAa3JIUBUX 110 HAKOIIMYICHHS
HITpATiB 30H; CTBOPEHHS iX peecTpy, a
TaKOX TIPOBEICHHS MOHITOPHHTY BMICTY
HITPATIB Y TIOBEPXHEBHUX 1 IPYHTOBUX BO-
nax. KpiM Toro, 10cBijI MPOBiHUX €BPO-
MEHCHKUX KpaiH CBIUUTh PO HEMOXKITH-
BICTh pealti3arllii MOJIOKEHb «HITPATHOD»
JupextrBu 0e3 oprasizailii giHaHCyBaH-
H# 1i 3aXO0/IiB, a TAKOXK CTBOPEHHS JIIEBOT
CHCTEMH KOHTPOJIO 32 TX BUKOHAHHSM.
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[Oopatok XXX go rmasu 6 «HaBKOAULWIHE
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Summary. The experience of legal regulation of relations in the sphere of waters protection
from nitrate pollution in the EU is researched in this article. A scientific and theoretical analysis of
the national legislation development, taking into account the requirements of Council Directive
91/676/EEC of 12 December 1991 concerning the protection of waters against pollution caused
by nitrates from agricultural sources is provided.

It is stated that our country does not follow the Association Agreement between Ukraine, on the
one hand, and the European Union, the European Atomic Energy Community and their Member States,
on the other hand, ratified by the Law of Ukraine of September 16, 2014 regarding of implementation
of the above Directive (initial deadline —2017). Extending the deadline to December 31, 2020, does not
guarantee that the legislation will be conformed its requirements. So the Code of Good Agricultural
Practices, the Methodology for Identifying Vulnerable Areas, and the Action Plan for Reducing Nitrate
Pollution from Agricultural Sources have not been accepted until now. Accordingly, work is not being
done regarding to: identify nitrate-vulnerable areas; creation of their register, also monitoring of nitrate
content in surface and ground water. In addition, the experience of leading European countries shows
that it is impossible to implement the provisions of this Directive with out organizing the financing of its
activities and the creation of an effective system for monitoring their implementation.

Keywords: water quality, water object, drinking water, nitrate pollution, vulnerable zone,
monitoring of nitrate, content, implementation of legislation, rural area
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HauioHanbHuli yHisepcumem biopecypcis i npupodoKkopucmyeaHHA YKpaiHu
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C.l. MAPYEHKO, kaHOudam ropudu4yHUXx HayK, doyeHm,
doueHm Kagedpu 3emMenbHo20 ma az2papHo20 rpasda,

Kuiscokuli HauioHanbHUl yHisepcumem imeHi Tapaca LLlesyeHka
E-mail: marchenko_svet@ukr.net

AHomayia. Y cmammi docnidxcyromecs npasosi npobsaemu peanizayii cenasHamu
KOHCmMmumyy,iliHo2o npasa Ha 3emsto, AKe 3HAlW0 3aKpinaeHHA HA MiXHAPOOHOMY
pisHi ma po3ensdaemeca Yepe3 npusmy peanizayii cenaHamu npasea oocmyry 00
3emMesibHOI OifIFHKU (3 po3mauwio8aHUMU HA Hili MpupooOHUMU pecypcamu, ix cmasne
BUKOPUCMAHHA MaA ynpassiHHA HUMU 3 Memoto 00CA2HEeHHA 00CMAMHb020 HUMMEBO20
DiBHA, CMBOPEHHSA micusA 0414 umms 8 ymoeax be3neku, Mmupy i 2i0Hocmi ma po3eumky
c80€i Kynbmypu. Ha niocmasi aHanizy 3akoHodaecmea rpo obiz 3emens ma npasosuli
cmamyc 8upobHUKi8 CinbCbKO20crnodapcbKoi npodyKuii eudineHo oKpemi npaeosi
npobnemu y cpepi peanizayii 3emesnbHUX pPaAe cessH.

AHGnI3 HAYiOHAMBbHO20 3eMesnbHOo20 Ma a2PapHO20 3aKOHOOd8Cmea 3aceiovus,
W0 8 HbOMY He MOBHOK MIPOK 8PAX08AHO MPABosy NPUPOBY CibCbKO20CNOOAPCLKOI
Koonepauii, ocobnugocmi 3emsepobCbKoi npayi ma cinlbCbKo20 yKAady Mumms.

3anpornoHo8aHo HaNPAMU 800CKOHAIEHHA A2PaPHO20 Md 3eMesbHO20 3aKOHOAa8cmad
8 cehepi peanizauii npasa cenaH Ha 3emsro.

Knrouosi cnoea: docmyn 0o 3emsi, 3eMA CiflbCbKO20CM0OapPCbKO20 NPU3HAYEHHS,
3emesbHi Npasa censH, peanizayisa 3eMesnbHUX pas, CinbCbKo2ocnodapcbKulli Koorne-
pamus, 8UPOBHUKU CinbcbKo2ocrnodapcoKoi npodykyil, obiz 3emens

Axmyanvnicme.

Hexmapaniss OOH mpo mpasa cersiH i
IHIIMX OCI0, SIKI TPAIFOIOTh B CLIBCHKUX
paifonax (ITpoexr nexnaparmm Opranu-
3am O0benmHeHHbIX Harwid. ..., 2018)
cepesl 1HIIMX, 3aKpilTiiia MPaBo CENIsTH Ha
3eMITIO, SIKe Tependadae, 30KpeMa IpaBo

JOCTYIy JI0 3eMEJIbHOI JIUISTHKH 1 pOo3Ta-
IIIOBAaHUM Ha Hi BomonmaMm, npuOepex-
HHFM MOPCHKUM aKBaTOPIsSM, PUOATECHKIM
YiUIsIM, TIACOBMIIIAM 1 JiicaM, iX crajie
BUKOPHCTAHHS Ta YIIPABIIHHSI HAMH JULT
JOCSTHEHHSI TOCTAaTHHOTO JKHTTEBOTO PiB-
HsI, CTBOPCHHS MICIISl JUIST JKHUTTSI B yMOBax
0e3MeKd, MUPY 1 TIJHOCTI Ta PO3BUTKY
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CBO€T KyabTypH (cT. 17). JlificHO 3eMits a1s
CeJIIHMHA € 0COOJIMBOKO IIHHICTIO, KA BH-
KOHY€E POJIb HE TUTFKU OCHOBHOTO 3aco0y
BUPOOHULITBA Ta MICIS NPOXUBAHHSA, a
Ma€ ¥ «cakpajbHe, repoiuHe, ado HaBIia-
KH, Tparigaey» (SIkoeieHko, 2017) 3HavueH-
HSI, TIOB’s13aHE 13 TPaMIIISIMH MPAILyPiB Ta
icTopi€ro yKpaiHchkoro Hapomy. [pu 1po-
My CTPIDKHEBHM €JIEMEHTOM MEHTAIITe-
Ty, MGHTJIHOCTI Ta OYTTS YKpaiHCHKOIrO
CEJIHCTBA BUCTYIIA€ 3eMII Ta Mpars Ha
Hil, a OJJHUAM 13 OCHOBHHMX CKJIaJ{HHKIB Ie-
HETUYHOTO KOy YKPAIHCHKOTO HapOLY, SIK
3a3HAYAETHCS B CHITMKIIOTCMYHIHN JTiTepa-
Typi 3 CTHOZIEP)KABO3HABCTBA, € 3ATHICTh
HABITh 33 HECIPUSTINBHX YMOB 3HAXOMIH-
TH PI3HOMAHITHI 1HAUBIAYaIbHI 1 TPOMaI-
ChKi (DOPMH PAIiOHAJIBHOTO TOCIOIAPIO-
BanHs ([opOarenko, 1996: 134).

dakTHYHUI 1 TapaHTOBaHUH JOCTYII
JI0 3eMEJIbHOI JUISHKK B YKpaiHi, sIK
CITYIITHO 3a3HAYA€THCS y HAYKOBIH JriTe-
parypi, Majia 0 3a0e3NeynTH 3eMesIbHa
pedopma, siKa 3 IOYATKY IPOTOJIOIICH-
Hi Oyna CIpsSMOBaHA HAa MEPepO3MOILT
3eMellb 3 OJHOYACHOIO IMepeiadcio ix y
npuBatHy BiacHicTh (Kocrsimkin, 2016:
252). Ha xanb, 10 1[bOr0 4acy BKa3aHe
3aBOAHHSA TIPOIJOBXKYE 3aJHIIATHCH HE
BUKOHAaHMM. B3zarami »x mpoOmema pea-
Ji3amii 3eMeNbHHUX TIPaB € OIHIEI0 3 aK-
TYaJIbHIIIMX Y 3eMEJIbHO-TIPABOBIH Ha-
yIi. AJDKe, He MO)KHA HE MOTOIUTHCH 13
nymkoro J[. B. @equnimna, mo Oyib-sike
Cy0’€KTHBHE TMPaBO Ma€ CBOK COIliaib-
HY I[IHHICTb, JIAIIE KOJH HOTO MOXJIHBO
3MIHCHUTH, TOOTO pealti3yBaTd MOKIIHBO-
CTi, SIKI BOHO HaJ1a€ YIIOBHOBAXKEHIH 0c001
(Demunmmn, 2020: 109).

Ananiz ocmanuix 00cioNnceHv
ma nyO6nikauiii.

Teopernunoro 6a30r0  IOCHIIKEH-
HS CTaJId Tpalli MPOBIIHUX HAYKOBIIIB
y Taioy3i 3eMeJIbHOrO Ta  arpapHoro

npaBa, Takux gk H.O. baraii, O.A. Big-
yapenko, B.M. €pmonenko, T.O. Kosa-
nenko, 1.0. Kocrsamkin, B.B. Hocik,
B. I. Cemunk, A. M. CrariBka, H. 1. Tu-
ToBa, B. 0. Ypkesuy, /I.B. ®equnmun,
M.B. Hlymera, B.3. Snuyk Ta
iH. Bapro Big3HauuTH, MO Hapasi
BUBUCHHSI COIIaJIbHOT PONI CENSTHCTBA
Ta IpoOJIeMH TapaHTyBaHHs HOTO MpasB,
B TOMY YHCIIi 1y cepi peamizaliii npapa
Ha 3eMJTIO, BU3HAYAETHCS SIK OIMH 13 HO-
BUX HAIPSIMKIB HAYKOBHX JIOCIIDKECHb B
Vkpaini (barait, 2004: 35).

Mema yiei cmammi TIONATAE Y TIPO-
BEJICHHI HAyKOBO-TCOPETHYHOTO aHAi-
3y 3€MEJBHOTO 1 arpapHOrO 3aKOHOIAB-
CTBa, SKHM PETYIIOIOTHCS BITHOCHHU
y cbepi peamizamii 3eMeIbHUX IPaB
cemssH. OcoOnuBa yBara 3BEpTAETHCS
Ha HOBEJIU Y PO3BUTKY 3€ME/IbHUX BijI-
HOCHH, 3alpoBa/KeHi 3akoHOM YKpai-
uu Big 31 6epesns 2020 p. Ne 2178-10
«IIpo BHECEHHS 3MiH /IO JESKUX 3aKO-
HOJIABYMX aKTIB YKpaiHH IIOJ0 YMOB
00iry 3eMelnb CLTBCHKOTOCIIONAPCHKOTO
npusHadeHHs» (mam — 3akoH Ne 2178-
10) Ta 3aKOHOTABYMMHU aKTaMH, K1 BH-
3HAYAIOTh MPAaBOBHU CTATyC BUPOOHH-
KIB CLIBCBKOTOCIIONAPCHKOI MPOAYKIIIT
PI3HUX OpraHi3aliiHO-IPaBOBUX (HOpPM.

Pesynvmamu.

Sk caymuo 3a3Hayae B.M. €p-
MOJICHKO, HHHI pO3MaiTTs oOprasisa-
IAHO-TIPaBOBUX (OPM Y  CUIBCHKO-
TOCIONaPCHKOMY BHPOOHHITBI MO CYTi
0a3yeThCst Ha MOHATTI «CEISTHUHY, STKUI
€ 3aCHOBHHKOM  CIUTBCHKOTOCHOMAAp-
CBKUX MIAMPUEMCTB Ta OE3MOCEpeIHIM
MPAaIiBHUKOM Ta BHCTYIA€ SK CHCTE-
MOYTBOPIOBAJIbHUAN Cy0’€KT arpapHux
MPaBOBITHOCHUH, a TAKOX SIK ICTOPHYHO
3YMOBIIEHUH HOCIH KYJIBTYpHOI camo-
OyTHOCTI yKpaiHChKOro Hapoxy (€p-
MosieHko, 2013: 26-30). Hesin’emHo0O
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CKJIAZIOBOIO MIPABOBOTO CTATYCY CEIISH €
3eMelbHi 1paBa Ta 000B’sI3KU, Ha OKpe-
Mi MTUTaHHS peaizaiii Ta JOTpPUMaHHS
SIKUX crpsiMoBaHUM 3akoH Ykpainu Ne
2178-10, ssxkum 3 1 mumas 2021 p. g03-
BOJISIETBCSL  KYIIBILI-TIPOAAXK 3EMEJb-
HUX JIUISHOK CLIBCBKOTOCIIOAAPCHKOTO
MIPU3HAYCHHS, SIKI Tepe0yBaloTh y MPH-
BaTHIN BJIACHOCTI TPOMAaIsSH YKpaiHH.
Miticuo, sk 3a3znadae T. O. KopaneHko,
meil 3akoH MOXKHA BIIHECTH IO Hai-
OB OUIKyBaHHX Yy cdepi peryiro-
BaHHS 3EMENIbHUX BIIHOCHUH, METOIO
SIKOTO € CKacyBaHHsI OUTBII HIXK JBall-
LATUPIYHOI 3a00pOHU (MOpATOPit0) Ha
BiJUy)KCHHS 3EMEJbHUX IUITHOK IS
BEICHHS TOBApPHOIO CLIBCHKOTOCIIO-
JIapChKOTO BHPOOHUIITBA Ta 3EMEIIbHIX
yacTok (maiB). [IpultHATTS 3a3HaYEHOTO
3aKoHy 3yMOBICHO HE JIUIIEC HEeOOXia-
HICTIO 3a0€3IeUCHHS TapanTiil peaiza-
ii KOHCTUTYIIHHOTO MpaBa MPUBATHOT
BJIIACHOCTI Ha 3eMJIIO, aje i BU3HAHHIM
€pporeiicekum CyzioM 3 IpaB JIOIUHU
MOpPATOPiI0 TaKUM, IO MOPYIIY€E CIIpa-
BEJIMBHI OaaHC MiX 3aralbHUM iHTE-
pecoM CyCIIbCTBA Y 3eMebHil chepi
Ta MaifHOBHMH IIpaBaMU BIACHUKIB 3e-
MEJIBHUX JUITHOK Ta 3¢MEJIbHUX YaCTOK
(maiB) (Kosanenxo, 2020).

3azHaueHuM 3akoHom Ne 2178-10
BPEryIIbOBaHO MMUTAHHSI, TIOB’sI3aHi 3 BU-
KOPUCTaHHSM  3€MeNlb  TPOMaJsTHAMH,
SIKHM HAJIOKHUTH MPABO IIOCTIHHOTO KO-
PHCTYBaHHS, IPaBO JOBIYHOTO YCIal-
KOBAaHOTO BOJIOAIHHS 3¢MEIBHUMH [Ti-
JITHKaMU  JIEP>KaBHOI Ta KOMYHAJIbHOL
BIIACHOCTI, TIPH3HAYCHUMH ISl BSICHHS
CEITHCHKOTO ((hepMepChKOro) rocroaap-
CTBa, a TAKOK OPEHIAPSIMH 3EMEIBHHUX
JUIISTHOK, sIKI HaOYJTH MTPABO OPSHIH 3eMITi
[IUISIXOM ITepeo(OPMIICHHS TpaBa MoCTil-
HOTO KOPHCTYBAaHHS IIOIO 3a3HAYCHUX
3eMenbHUX IUTITHOK J10 2010 poky. Bon-
Houac 3axkoH Ne 2178-10 MiCTUTB BEUKY
KUTBKICTh OOMEXXEHB IL0/I0 peaizarlii ce-

JSTHAMMY TIPaB Ha 3eMITIO (4acOBi, TEPHTO-
piajibHi, KUTBKICHI TOIIO), OKPEMi 3 SIKMX
MIEPEIIKO/PKAIOTh CTBOPEHHIO YMOB IS
3710pOBOT EKOHOMIYHOT KOHKYpeHIlii. Kpim
Toro, HemoikoM 3akoHy Ne 2178-10 € Te,
[0 BCTAHOBJICHI YMOBH 0OITy 3eMeJb
CUIBCHKOTOCTIONAPCHKOTO  MPH3HAYCHHS
HE BPaXOBYIOTh IIPHHIIUITN CTAJIONO BUKO-
PHCTaHHS 3eMENBHUX IUITHOK. AJDKE SIK
3a3HAYAETHCS B CIELIAJBHIN JiTeparypi,
JIHIIIE TIOEIHAHHS PHHKOBUX MEXaHI3MiB
000pOTy 3eMeNb CLTHCHKOTOCHOIaPCHKO-
TO TIPU3HAYCHHS 3 000B’SI3KOBUM JIOTPH-
MaHHsM EKOJIOTIYHAX BHMOI' Ta Ii€BHM
MEXaHI3MOM FOPHIWYHOI  BIIMOBIIANb-
HOCTI 32 MPABOIOPYIICHHS y BOJIOIIHHI,
KOPHUCTYBaHHI Ta PO3MOPSPKSHHI Hai-
[IHHIIIAM 0araTCTBOM Hallol KpaiHu
MOKe 3a0€3MeUUTH TiJIHEe MalOyTHE IS
HUHIIIHBOIO Ta MaHOyTHIX MOKOJIIHb
(Kovalenko, Sarkisova, Kolomiitseva,
Marchenko & Siuiva, 2020).

Cepen 3axofliB  oOpraHizaiiiiHo-mpa-
BOBOTO XapakTepy, sKi CIIPSIMOBaHI Ha
CTBOPCHHSI YMOB JIISL IIPUI0AHHS 3eMeJTb-
HUX JUITHOK TOBAapHOTO CLIBCHKOTOCIIO-
JapChKOTO TIPU3HAYCHHS, MependadeHo
TOPUAHATTS PsTy HOPMAaTHBHO-TIPABOBUX
aKTiB 100 (DIHAHCOBOT MIATPUMKH TPO-
MaJISH 1 FOPUANYHKUX 0Ci0 (Y TOMY YHCIi
(epMepChKUX TOCIIONAPCTB) VIS TIPH-
0aHHS 3€eMEJIbHUX IIISAHOK CUIBCHKO-
TOCIIONAPCHKOTO TIPH3HAYCHHS Ta CTBO-
PeHHS Y CKJIaji CremiabHuX (OHIIB
JICP)KABHOTO Ta MICIEBUX OFOKETIB
@®oHIy pO3BHTKY CUIBCBKUX TEPHUTO-
Ppiii, KOIITH 3 SIKOTO CIPSIMOBYIOTBCS Ha
BUJIATKA  PO3BUTKY: 1H(PPACTPYKTYpH,
CHEpro30epeKeHHs, OCBITH Ta MEIHIIH-
HH y CUTbCHKII MICIIEBOCTI Ta peatizaliito
JepKaBHUX IIPOrpaM PO3BUTKY MalHX 1
CEepeNHIX CUIBCHKOTOCIIONAPCHKUX TOBA-
poBHpOOHUKIB. 5 nmcronmana BepxoBHa
Pana Ykpainu y ipyroMmy 4uTaHHi Ta B Ili-
JIOMY TiATpUMAIIa 3aKOHOIPOEKT Ne 3295
«[Ipo nep>kaBHY MIATPUMKY CLIBCHKOTO
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rocrogapcTa YKpaiHu Ta iHIIMX 3aKOHIB
VYipaini mono GyHknionyBaHHs Jlepikas-
HOTO arpapHOrO PEECTpy Ta YIOCKOHA-
JICHHSI JIeP)KaBHOI MIATPUMKHA BHUPOOHU-
KiB CLILCHKOTOCIIONAPCHKOT  MTPOMYKIIii»
HOPMH SIKOTO IIepeadadaroTh IOCTYI 1O
(biHaHCYBaHHS IS APIOHUX BUPOOHHKIB
CLTBCHKOTOCTIONAPCHKOT MPOYKITIT.
OnHuM 13 NUSIXIB peaizallii npasa
MIPUBATHOI BITACHOCTI (hi3MYHOT 0COOM Ha
3eMeJIbHY AUISHKY € MOXKJIMBICTD 1i BHe-
cerns 1o CraryTHOro (OHIY CUIBCHKO-
TOCHONAPCHKHX TIAMPUEMCTB, YCTaHOB
Ta OpraHizamid 3eMeJIbHUX AUISHOK iX
3acHOBHUKaMH (1. 2 cT. 28 Ta mm. 0) m.
1 ct. 82 3KY). Takox 3akoHOM YKpaiHu
No 2178-10 ckacoBaHo 3a60pOHY Ha BHe-
CEeHHA MpaBa Ha 3emesnibHy YacTKy (nai)
[0 CTaTyTHUX KaniTaniB rocnofapcbKux
TOBapUCTB, fKa byna nepeabayeHa n. 14
Pozginy X «MepexigHi nonoxeHHA» 3KY.
PosrisiHeMO, SIKUM YHHOM PETYITIO-
IOTHCS BKa3aHi IIPABOBITHOCHHY Ha TIPH-
Kiami (GopMyBaHHS 3eMEIbHUX JUITHOK
OKpeMHUX Cy0’€KTiB TOCIIOHapIOBaHHS
Ha cemi. /i 1poro HeoOXiHO 3BEpHY-
TUCS 10 aHAI3y arpapHOro 3aKOHOIaB-
CTBA, SIKM PETYJIIOIOTHCSI OCOOIUBOCTI y
MPABOBOMY CTAHOBHIII CLIECHKOTOCIIO-
APCBKUX TOBAPOBHPOOHUKIB. 3TiITHO
3 3akoHoM Ykpainu Bia 21 yumas 2020
p. «IIpo cimbchKOrOCHONApChKy KOOIIe-
pamito» (mami — HOBHH 3aKOH), IPaBO
BJIACHOCTI Ha 3eMEJIbHY IUIIHKY HaOy-
BaeThes BiAmorimHo 1o 3KY (m. 3 ct
20). Crnig 3BepHYTH yBary, Mo 3akoH HE
nependavyae 00OB’sI3KOBE (POPMYBaHHS
3acHOBHUKaMu (wieHamu) CraryTHO-
r0 KamiTamxy CLUIbCHKOIOCIIOHAPCHKOTO
KOOIIEPATHBY 3a pPaxXyHOK 3EMEIbHHX
ninsHOK. ToMy B CBOiX craryTax KOOIe-
paTHBU MAfOTh MPaBO CAMOCTIIHO BHpi-
IIyBaTU L€ MHUTAHHSI. Y BHIAJKY, KOJIU
BKIax (MOro vacTtuHa) 3iHCHIOETHCS
3eMEJIBHOIO AUITHKOIO, BiH CTa€ CKIIA/IO0-
BOIO YaCTKH KO)KHOTO wWwieHa. Buxomsan

i3 3amicty 3KY, sikuii BU3HAYHB IOPHINI-
HHUX 0cCi0 Ccy0’€KTaMH IpaBa IPHBATHOI
BiacHocTi (cT. 80), mpaBo BIACHOCTI Ha
3eMelbHI TUISHKHY, niepenani 10 CraryT-
HOTO KaIliTaxy, OTPEMYE KOOIICPATHB SIK
opuandHa ocoba. UIIeHH KoomepaTuBy
y pasi BUXOMy, BUKIFOYCHHS 3 HBOTO Ma-
I0Th TIPABO JIMIIIC HA ITOBEPHEHHS CBOET
YaCTKH HATYPOIO, TPOIIOBUMU KOIITaMHU
a00 (3a OaxaHHSIM) LIHHUMH TariepamMu
BIJIMOBITHO JI0 1X BapTOCTI HA MOMEHT
Buxony (1. 6 ct. 22). CTpoK Ta iHIIi yMO-
BU IIOBEPHEHHS WICHY CLIBCHKOTOCIIO-
JAPCHKOTO KOOIIEPaTUBY HOTO 3araibHOl
YaCTKH y MaliHi KOOIEpaTHBy BCTAHOB-
JIOIOTHCST oro crarytoMm (1. 7 ct. 22).
TakuM 4YMHOM, NPUUMAOYU YYacTh
y ¢opmyBanHi CTaTyTHOTO KariTaiy
CLITBCEKOTOCIIONAPCHKOTO  KOOTIEPATUBY
IUIIXOM BHECEHHS 10 HHOTO 3eMEIbHOT
JIUISTHKH, CENITHUH PU3UKY€E BTPATHTH ii,
aJke 3aKOHOJJABCTBO HE FAPAHTYE WICHY,
SKAH BUXOAUTH (200 SKOTO BHUKIIOYA-
I0Th) 13 CKJIa/Ty TaKOl FOPUIUIHOI 0cOo0H,
il moBepHeHHs. Takui MiAXix MPaKTHY-
HO M030aBis€ CEJSIHUHA MOYKIHBOCTI
caMOMy TOCIIOZIapIOBaTH Ha 3eMili. AHa-
JIOT1YHI MMOJIOKEHHS 3aKPIIJICHI 1 B 3aKO-
HOJIABCTBI, SIKUM DETYIIOETHCS TPABOBE
CTaHOBUIIE TOCIIONAPCHKUX TOBAPUCTB.
Tak, BHXiJ 3 aKIiOHEPHOTO TOBAPHUCTBA
MOXITUBHMA TUTBKH IIUISIXOM BiUy»KeH-
HS aKI[IOHEPOM HAJISKHUX HOMY aKIIii.
SIK CIyIIHO 3a3HAYaETHCS B JITEPATypi,
y KpamioMy pasi akiioHepy HOBEPHYTh
JIMIIE BapTICTh HOTO aKIlii, sIKi, K IiH-
HI Mamnepy, MarwTh BJIACTHBICTH 3HEII-
HioBatuch (BiBuapenko, 1998: 130).
[lpu BUXONl y4acHMKA 3 TOBapUCTBA 3
OOMEKCHOI  BIIMOBIJABHICTIO HOMY
BUILUIAYy€THCSl BAPTICTh YACTHHU MaifHa
TOBApHCTBA IPOMOPIIAHO 1O PO3MIpy
YaCTKH TaKOTO YYaCHHKA. 3a ITOTOIKEH-
HSM YYaCHUKA TOBApHCTBA, SIKHU BHUIi-
OB, Ta TOBAapUCTBA 3000B’s3aHHS 31
CIUTaTH TPOIIOBUX KOIITIB MOXE OyTH
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3aMiHEHO 3000B’sI3aHHSAM 13 Tepenadvi
iHmoro MaitHa (cT. 24 3akoHy YkpaiHu
Bix 6 motoro 2018 p. «IIpo ToBapucTBa
3 0OMEKEHOIO Ta JOIATKOBOIO BiJITOBi-
JATTLHICTION).

Kpim Toro, y IlpukiHieBux Ta me-
PEXiTHAX IOJOKECHHIX HOBOTO 3aKOHY
nependadeHo, MmO 0 3alpOBaKCHHS
KyHiBIi-pofaky a0o BiAUyXEHHS B
IHIIUI Croci0 3eMebHUX AUISAHOK UIS
BEJICHHSI TOBAPHOTO CLIBCHKOTOCIIONAp-
CHKOTO BUPOOHUIITBA, 3EMEIBHUAX LIS
HOK, BUJIJICHUX Y HAaTypi (Ha MiCIIEBOCTI)
BIACHUKAM 3€MEJIFHHX YacTOK (IaiB)
s Benennst OCT, a TakoxK 3eMeTbHUX
4yacToK (1MaiB) MaltHOBWH Tail, BHECEHUH
0Cc000I0 — YICHOM CLIBCHKOTOCIIONAp-
CBKOTO BHPOOHHYOT0 ab0 00CIyTrOByIO-
YOro KOOIEPAaTHBIB, MO JIKBITYETHCH,
y GopMi 3eMeNbHOT IUISHKH, MMOBEpTa-
€TBCS i 0C001 BUKITIOUHO y opMi Ti€ei
3eMETbHOI TUISTHKH, sKa Oylla BHECCHA
SIK MaWHOBHWH Mal, y HaTypi (Ha miciie-
BocrTi). [licyis sk 3anpoBaKCHHS KyITiB-
Ti-poaxy abo BITUY)KCHHS B IHIIWH
CIIOCi0 3eMETBbHUX IUISTHOK, ITOBEPHCH-
HSI MAafHOBOTO Iaf0, BHECEHOTO 0CO00I0
— YJICHOM TaKHX KOOIIEPaTUBIB, IO JiK-
BIYIOThCS, Y (hopMi 3eMebHOT JiNIsH-
KU 301ACHIOETHCS BiAMOBIIHO 10 BUMOT
Ta B HOPSAKY,IEpeIOaYCHHX CTaTyTOM
CUTBCHKOTOCIIONIAPCEKOTO  KOOTICPATUBY
(. 6). TobOro, HOBHII 3aKoH, IMO-CyTI,
CTBOPIOE BCi YMOBH IS ITEPEXOMy IIpa-
Ba MPUBATHOI BJIACHOCTI HA 3EMEJbHI
IUISTHKA  CUTBCBKOTOCIIONAPCHKOTO TIPH-
3HAUCHHS BiJi (PI3MYHOI JO FOPUANIHOL
ocobn. HaGyBaru x mpaBo BIACHOCTI Ha
HUX, 3rigHo 3 3akoHom Ne 2178-10, oc-
TaHHI 3MOXYThb BKe 3 2024 poKy.

Cuiz 3BepHYTH yBary, 10 3aKOHOM
Vipaian Bin 1997 p. «lIpo cixbcbko-
TOCIIOAAPCHKY KOOIEpallio» (B pemak-
uii 3akony Ykpainm Ne 5495-VI sig 20
nuctonaga 2012 p.) mependavanocs, Mo
B pa3i BUXOJY 3 KOOIepaTtuBy (i3uuHa

ocoba Mae IpaBo Ha OTPHMAHHS 3eMeJTb-
HOI JUISHKKA B HaTypi (Ha MICIIEBOCTI)
(ct.16). TakuM 4YHMHOM, CITBCHKOTOCIIO-
JIapchKi KOOMEpaTHBH Oyl  €IUHOIO
OpraHi3aliiHO-MPaBoBO (HOPMOFO Iif-
MPUEMCTB, IO 3a0e3MeUyBaId IIOBEp-
HEHHS 3eMEJNIbHOI JUITHKU Y BHITAIKaX
MPUIAHECHHS WICHCTBA B HUX. Bpaxoy-
IOYM 3a3Ha4yeHe, MOXKHA IIITH BHCHOB-
Ky, II0 TIOJIO’KCHHSI HOBOTO 3aKOHY, SIKi
CTOCYIOThCSI TIOBEPHEHHST 3€MEIbHOI JIi-
JSIHKA 0C00i, 10 MPUTIHHSE YWICHCTBO B
HBOMY, CIIPSIMOBAHI Ha 3BYKECHHS 3MICTY
Ta 00CATy TpaBa CUTBCHKOTO HACEICHHS
Ha 3eMJIIO, IO cyrepeunTh Koncturymil
VYKpaiHy, KO BCTaHOBJIECHO, IO TpH
MPUAHSTTI HOBUX 3aKOHIB YM BHECCHHI
JI0 HHUX 3MiH HE JOITyCKAEThCS 3BY)KCH-
HS 3MICTY Ta 0OCSry ICHYIOUHX TIpaB i
cBobon (4. 3 cr. 22). ToOTO, 3200pOHS-
€ThCS TIOTIPITYBATH CTAHOBHIIE IFOIH-
HU Y CYCHUIBCTBI IUISXOM OOMEKCHHS
THUX TIpaB 1 CBOOO, SKI BXKE 3aKPIIlJICHO
y 3aKOHOJABCTBI YKpaiHu. BiamosigHo,
HOPMHU arpapHOro 3aKOHOIABCTBA, sIKi HA
nymky B. B. Hocika, manu 6 OyTu cripsi-
MOBaHI Ha 3aXHCT KOHCTUTYIIIHHUX MPaB
CeJISIH SIK OCHOBHM MalOyTHBOTO YKpaiH-
CBKOT Hallii, YKpalHChKOTO CYCIiJIbCTBA,
SKOHOMIYHOTO TpOTpecy, PO3BHUTKY Ha-
[IOHATBHUX, ICTOPUYHHX, KYJIBTYPHHX
tpamuuiid (Hocik, 2005: 108), ctBOpro-
FOTh BCI YMOBH JIJIS ITOCTYIIOBOTO Bimma-
JICHHSI CEJITHUHA BiJl OCHOBHOTO 3acO0y
BUPOOHHUIITBA — 3€MEJb CLTBCHKOTOCIIO-
JAPCHKOTO MPH3HAYCHHS.

Bucnosexu i nepcnexmuséu.

3a0e3neyeHHI0 TapaHTil  JOCTyITy
CEJLSH JI0 3eMENIBHUX IUITHOK CLTBCHKO-
TOCIIOAAPCHKOTO MPU3HAYCHHS, TX CTaJIO0-
TO BUKOPHCTAHHS Ta YIPABIIHHSI HAMH,
CIIpHs€ TIPUHAHATTA POy HOPMAaTHB-
HO-TIPaBOBHUX aKTiB Ta poOOTa HAJI Mi/TO-
TOBKOIO 3aKOHOIIPOEKTIB, SIKi CIIPSIMOBA-
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Hi Ha CKaCyBaHHsI MOPATOPIIO Ha IMPOIax
3eMeJb CUTBCHKOTOCIIONAPCHKOTO  TIPH-
3HAYCHHS, BIOCKOHAJCHHS MEXaHI3My
MIPABOBOTO PETyITIOBAHHS PHHKY 3€MEITb
B YKpaiHi Ta CTBOPEHHS yMOB IS iX
npuaGaHHs JApiOHMMH BHPOOHHUKAMH
CLIBCHKOTOCIIONAPCHKOI  MPOAYKINT. Y
KOHTEKCTI 3a3Ha9EHOT0, IIPOIIOHYEMO 3a-
Kpimutu y HoBoMy 3akoHi Ykpainu «[Ipo
CLITBCBKOTOCTIONAPCHKY  KOOIEPALIIIo»
HOPMY, 3TiJHO 3 SIKOIO y pa3i BUXOIy (BH-
KJIFOUCHHST) 3 KOOIICPATHBY UM HOTO JIiK-
Bifamii (iznyHa 0co0a, sKa BHeCa CBii
BKJaI y (opMi 3eMeNbHOT JUISTHKH, OT-
pPHEMYy€ CBOIO YaCTKy BHKJIIOYHO y (hopMi
3eMeJIbHOI TUISTHKH, TOOTO B HaTypi (Ha
MICLIEBOCTI), Ta BPETYIIOBATH HOPSIOK
BUXOIY 13 TAKOIO 3€MENBHOIO TUISTHKOIO.
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Summary. The article examines the legal problems of peasants realization of constitutional
land right, which is proclaimed at the international level. The land right is the right of peasants
to access to the land plot with natural resources located on it, their sustainable use and manage-
ment in order to achieve a sufficient standard of living, creating a place to live in security, peace,
dignity and developing their culture. Based on the analysis of the legislation on land circulation
and the legal status of agricultural producers, some legal problems in the field of realization of
the peasants land rights have been identified.

The analysis of national land and agricultural legislation showed that it does not considered enough
the legal nature of agricultural cooperation, the peculiarities of agricultural labor and rural life.

The directions of improvement of the agrarian and land legislation in the field of realization
of the peasants land rights are offered.

Keywords: access to land, agricultural land, peasants land rights, realization of the land
rights, agricultural cooperative, producers of agricultural products, land circulation
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THE PROBLEMS OF LEGAL ADJUSTING
OF QUESTIONS OF WASTE MANAGEMENT
IN UKRAINE

A.M. RADCHENKO, PhD (Law),
assistant of Department of the Agricultural, Land and Environmental Law
to the name of academicianV.Z.Yanchuk,
National University of Life and Environmental Sciences of Ukraine
E-mail: simpoti@meta.ua

Summary. The article considers the problem of legal regulation of waste management
issues. The current national legislation on waste management is analyzed. In particular, the
analysis of the provisions of the Law of Ukraine «On Waste» of March 5, 1998 and the bill «On
reducing the number of plastic bags in civil circulation» of February 28, 2019, identified the
main shortcomings and identified ways to eliminate them. It is also established that the Law
of Ukraine «On Waste» of March 5, 1998 takes into account the requirements of Framework
Directive 75/442/EC on waste and the Hazardous Waste Directive 91/689/EC, which meets the
requirements of the Association Agreement between the European Union and the European
Atomic Energy Community and their member states, of the one part, and Ukraine, of the other
part of 21 March 2014. The main norms of international legislative acts, which became the
basis for further legal regulation of waste management in the world, are considered. Such
legislative acts are London Convention on the Prevention of Marine Pollution by Damping
of Wastes and Other Matters (1972), The United Nations Environment Programme (1972),
International Convention for the Prevention of Pollution from Ships (1973), The United
Nations Convention on the Law of the Sea (1982).

Keywords: waste, plastics, utilization, legislation on waste recycling, ecology

Introduction.

According to a report of the World
Economic Forum, there will be more
plastic in the world’s oceans by 2050
than fish. The plastics industry has
grown from 15 million tons in the 1960s
to 311 million tons in 2014 and it is ex-
pected to triple by 2050. Today, plastic
amounts to 80 % of all ocean debris.
While the prevention of waste pollution

of the marine environment is ensured
by several legal documents on interna-
tional, regional and national levels, the
effectiveness of such initiatives is still
not clear. For the present, there is no
convention directly dedicated to solving
the problem of marine plastic pollution,
and no unified mechanisms to regulate
and control its spread. Taking into ac-
count that marine pollution stems both
from land-based and sea-based sourc-
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es, this article will provide an overview
of measures directly regulating marine
pollution and more general measures
aiming to reduce the production, sale
and consumption of plastic, which can
play a role in reducing marine pollution.
Therefore, the study of national and Eu-
ropean legislation on plastic waste man-
agement is relevant.

Analysis of recent researches
and publications.

Research and study of issues related
to plastice waste management was once
carried out byO. Borisovska, N. Buryak,
A. Gorobets, A. Zapolsky, K. Knyzhnyk,
V. Lapytsky, S. Lukash, K. Lyubeshkina,
A. Salyuk, E. Tulina and others.

The purpose is a study of the exist-
ing problems in Ukraine in the legisla-
tive provision of plastic waste manage-
ment and an attempt to find effective
ways to overcome this problem.

Results.

The problem of waste management, es-
pecially plastic, has become a particularly
painful topic for the whole world today.

Global legal solutions for marine
litter management are reflectedin The
United Nations Convention on the Law
of the Sea (hereinafter — UNCLOS).
There is one of the most important
sources of international law regulating
human impacts on the marine environ-
ment. It defines marine pollution as «the
introduction by man, directly or indi-
rectly, of substances or energy into the
marine environment, including estuar-
ies, which results or is likely to result in
such deleterious effects as harm to liv-
ing resources and marine life, hazards
to human health, hindrance to marine
activities, including fishing and other

legitimate uses of the sea, impairment
of quality for use of sea water and re-
duction of amenities» (part 4 of Art.
1). Although not primarily an environ-
mental treaty, the Convention introduc-
es a fundamental obligation (Birnie &
Boyle, 2002: 38) that States «shall take,
individually or jointly as appropriate, all
measures consistent with this Conven-
tion that are necessary to prevent, re-
duce and control pollution of the marine
environment from any source» (part 1 of
Art. 194). It also adds that «States shall
take all measures necessary to ensure
that activities under their jurisdiction or
control are so conducted as not to cause
damage by pollution to other States and
their environment, and that pollution
arising from incidents or activities un-
der their jurisdiction or control does not
spread beyond the areas where they ex-
ercise sovereign rights» (part 2 of Art.
194). Unfortunately, UNCLOS does not
go much beyond these general remarks
or regulate in detail the problem of ma-
rine plastic debris (Ciechanowicz-Mc-
Lean & Nyka, 2016: 98).

General obligations stemming from
UNCLOS, however, are clarified by other
conventions. The 1972 London Conven-
tion on the Prevention ofMarine Pollution
by Damping of Wastes and Other Mat-
ters (hereinafter — London Convention)
eliminates one of the potential ways in
which plastic debris could enter the ma-
rine environment — namely dumping. It
also established the first comprehensive
regime against the dumping of wastes at
the international level (Beyerlin & Ma-
rauhn, 2011: 207). With 87 member states
it is also the most universally recognised
regulation of dumping at sea. According
to the convention, dumping means any
deliberate disposal at sea of wastes or oth-
er matter from vessels, aircraft, platforms
or other man-made structures at sea (part
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«a», «i» of Art. 1). This definition was lat-
errepeated in 1982 in UNCLOS, Article I,
gaining even more universal application.
Article IV of the Convention prohibits
dumping of wastes listed in Annex I to the
convention. Annex I includes plastics and
other persistent synthetic materials, for
example, netting and ropes, which may
float or remain in suspension in the sea in
such a manner as to interfere materially
with fishing, navigation, or other legiti-
mate uses of the sea.

The majority of industrialised coun-
tries (51 parties) also signed the Protocol
from 1996 to the dumping convention
(entered into force in 2006). This intro-
duced several modern principles into the
London Convention, including, among
others, the polluter pays principle and
the precautionary principle (Sands et al.,
2012: 27). The Protocol also reduced the
number of exceptions which allowed, in
certain circumstances, the dumping of
Annex I wastes. Similar to the original
Convention, the Protocol adopts a re-
versed listing approach. State parties are
required to prohibit the dumping of «any
wastes or other matters with the exception
of those listed in Annex 1» Further, even
wastes listed in Annex 1 require a special
permit issued by governmental bodies.
The Annex 1 list does not include plastic,
which can be interpreted as a general ban
on the dumping of plastic wastes.

The Protocol also confirms the ap-
proach taken by the London Conven-
tion and UNCLOS, which excludes de-
bris which are derived from the normal
operations of vessels, aircraft, platforms
or other man-made structures at sea and
their equipment from the definition of
dumping, which would include residual
waste from these platforms. This regula-
tory loophole was filled by the 1973 In-
ternational Convention for the Preven-
tion of Pollution from Ships (hereinafter

—MARPOL). Annex V to the MARPOL
Convention, which entered into force in
2013 and was recently revised in 2018,
is particularly important with regard to
anthropogenic debris at sea. Ships are
required to dispose of their waste at
special land-based wastefacilities, and
states are obliged to provide ships with
this infrastructure (Vince & Hardesty,
2018: 74). Preventive measures, as well
as waste management measures, were
also introduced, as Annex V obliges
shipowners and operators to minimize
taking material onboard that could be-
come garbage. Ship-specific garbage
minimization procedures should be
included in the Garbage Management
Plan (Art. 2.1 Annex V MARPOL).

However, compliance is an important
issue which requires further work. Addi-
tionally, poor implementation of adequate
national rules which would create obli-
gations to individuals can limit overall
effectiveness of international agreements
(Ryan, 2015: 8). Tightened regulation of
plastic manufacturers and converters has
reduced the loss of industrial pellets and
legislation has reduced the disposal of
plastic wastes at sea. However, it has also
become apparent that most litter entering
the sea did so from diffuse, land-based
sources that are more difficult to control
(Ryan, 2015: 9). Three quarters or more
of waste that ends up in the ocean comes
from land-based sources. It is obvious that
plastics are an important element of the in-
ternational legal agenda, but as far as reg-
ulatory measures have come in this area,
efforts to address plastic marine debris has
been dominated by soft law instruments,
which lack obligatory character.

The United Nations Environment Pro-
gramme (hereinafter — UNEP) prepared a
number of guidelines, which address the
problem of marine environmental pollu-
tion. In 2012, the Honolulu Strategy was
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adopted. Goal A of this strategy is reduc-
ing the amount and impact of land-based
sources of marine debris. Seven strategies
were outlined to meet this goal including,
educational programs, employment of
market-based instruments, introduction
of best practices and proper infrastructure
for stormwater management, and capacity
building, among others. Another example
of UNEP’s initiative in the field of ma-
rine littering is the Global Partnership of
Marine Litter. The Partnership is an ele-
ment of the UNEP Global Programme of
Action for the Protection of the Marine
Environment from Land-based Activity.
In 2017, UNEP passed a non-binding res-
olution on marine litter and microplastics,
encouraging states to develop integrated
and source-to-sea approaches to combat
marine litter and microplastic from all
sources. Important initiatives have also
been undertaken by the Conference of
Parties to the Convention on Biological
Diversity. Decision XI/18, adopted by the
Advisory Panel on Global Environment
Facilityin 2012, addresses the impact of
marine debris on marine and coastal bio-
diversity. Also, international organisations
have introduced economic cooperation as
a consequence of the rising awareness
of the problem of marine debris. The G7
Group released an Action Plan to Combat
Marine Litter in June 2015 and the G7 and
G20 Groups also created Action Plans in
2017 (Vince & Hardesty, 2018).

In Ukraine, waste management issues
are regulated by the Law of Ukraine «On
Waste» of March 5, 1998, and the Laws of
Ukraine:«On Environmental Protectiony»
of June 25, 1991, «On Ensuring Sanitary
and Epidemic Welfare of the Populationy»
of October 4, 2018, «On radioactive waste
management» of 30 June, 1995, «On scrap
metal» of May 05, 1999, the Code of
Ukraine «On subsoily» of July 27, 1994
and other normative legal acts.

On July 11, 2017, the process of rat-
ification of the Association Agreement
between Ukraine and the European
Union, concluded in 2014, was complet-
ed. In accordance with the rules on entry
into force contained in the Agreement,
its full operation began on September
1, 2017. However, some provisions of
the Agreement have been in force for 3
years, which in turn means that during
this time important legislative changes
and reforms should have taken place, as
Ukraine has passed the procedure that
allows the implementation of the Agree-
ment unilaterally. Therefore, one of the
priority areas in the European Union was
to undergo transformations - the field of
environmental policy or, in other words,
the field of environmental protection.

Annex XXX of the Agreement stip-
ulates that Ukraine must implement a
number of Directives of the European
Union, thus bringing national legisla-
tion closer to the legislation of the Euro-
pean Union. In particular, in the field of
waste management, Ukraine is obliged
to implement three documents: Direc-
tive Ne 2008/98/EC on waste and re-
peal of certain Directives, Directive Ne
2006/21/EC on waste management of
extractive industries and amendments
to Directive Ne 2004/35/EC and Direc-
tive Ne 1999/31/EC on the disposal of
waste, as amended by Regulation (EC)
Ne 1882/2003.In addition, the issue of
waste management is also related to the
implementation of Directive 2010/75/
EC on industrial emissions (integrated
pollution prevention and control).

However, the Law of Ukraine «On
Waste» of March 5, 1998 generally
takes into account the requirements of
the Framework Directive 75/442/EC on
waste and the Hazardous Waste Directive
91/689/EC. However, to a large extent,
Ukrainian legislation is fragmentary, in-
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complete or different from the relevant
EU legislation, primarily with regard to
landfilling, as well as the uncertainty of
the national waste management strategy.

Thus, the Law of Ukraine «On
Waste» of March 5, 1998 is inconsistent
with today’s life, for example, does not
contain a list and sequence of garbage
transactions, and some issues that should
fall on local government are often simply
ignored by local councils for various rea-
sons. The implementation of this Law
is hindered in practice by a number of
factors, in particular, the lack of funds
in local budgets, experience in this area,
sufficient explanatory work with the
population on the need to sort household
waste (Knyzhnyk, 2018: 609).

On November 8, 2017, the Gov-
ernment approved the National Waste
Management Strategy for Ukraine until
2030, which introduces in Ukraine Eu-
ropean principles for the management
of all types of waste: solid household,
industrial, construction, hazardous, ag-
ricultural waste, etc.

The new Strategy envisages the intro-
duction of the principles of cyclical econ-
omy and expanded producer responsibil-
ity, which should encourage businesses
to minimize waste generation and inter-
est in recycling. The document also pro-
vides for the introduction of a five-level
hierarchy of waste management, which
operates in the European Union.

On March 25, 2018, the Cabinet of
Ministers of Ukraine established a Co-
ordination Council for the implementa-
tion of the National Waste Management
Strategy in Ukraine until 2030.

This newly created agencyis em-
powered to coordinate the actions of
central and local authorities on the new
management system in the field of waste
disposal. Also, the Coordinating Council
in accordance with the Regulation «On

the Coordinating Council for the imple-
mentation of the National Waste Man-
agement Strategy in Ukraine until 2030»
ofApril 25, 2018 has the right to monitor
the activities of ministries and agencies
to develop and adopt new legislation.

If we talk about the legislative reg-
ulation of plastic waste management,
it should be noted that on October 24,
2018, the European Parliament finally
banned the civil circulation of certain
types of polyethylene products. This de-
cision is due to the widespread use and
circulation of plastic products, as well
as the toxicity of substances released
during the burning of plastic and cause
cancer and adversely affect reproduc-
tive function and the immune system.

Therefore, to reduce the amount of
polyethylene waste on February 28,
2019, to the Verkhovna Rada of Ukraine
submitted a bill «On reducing the num-
ber of plastic bags in civil circulation»
(hereinafter - the Bill). According to the
subjects of the right of legislative ini-
tiative, the adoption of the project will
help bring national legislation closer to
the standards of the European Union, as
well as significantly reduce the amount
of polyethylene waste, which will im-
prove the environment.

The Bill prohibits the sale in retail
outlets of ultralight and light plastic
bags that do not meet the requirements
set out in it, with the exception of bio-
degradable plastic bags and ultralight,
«intended for packaging and trans-
portation of fresh meat, fish and their
products, and also bulk products, ice;
requirements for biodegradable plastic
bags and their labeling, state supervi-
sion and principles of legal liability for
violations of this Law are determined»,
etc. However, the Bill does not take into
account the most fundamental aspects in
the field of polyethylene turnover.
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The basic regulatory framework for the
regulation of plastic waste management in
the EU is the Directive «On Packaging and
Packaging Waste» so it would be logical
to use its provisions to supplement exist-
ing legislation, rather than adopting new
laws to prevent multiple laws from one
and the same issues (Tulina and others,
2019: 173). Paragraph 1-11 of the Direc-
tive stipulate that, in order to ensure a per-
manent reduction in the use of lightweight
plastic bags, EU Member States must take
appropriate measures alongside the use of
the EU’s general waste management ob-
jectives. These measures should take into
account the current level of use of plastic
bags, include the use of effective econom-
ic instruments, which include tariff set-
ting, taxation, marketing restrictions, etc.
It is important to note that this Directive is
binding on Ukraine, as its provisions must
be implemented within three years of the
entry into force of the Association Agree-
ment concluded between Ukraine and the
EU. Therefore, it is inexpedient to adopt
a separate bill to regulate the reduction of
the number of plastic bags in civil circu-
lation. Instead, the legislator should im-
prove the current legislation, taking into
account the aspect that the legal regulation
of'the use of plastic bags defined in the bill
has no fundamental differences from the
legal regulation of the use of other single
or reusable plastic products.

In addition, the bill contains a num-
ber of contradictory provisions, in par-
ticular the preamble states that «this law
defines legal and organizational mea-
sures aimed at reducing plastic bagsy,
but the organizational and legal mech-
anism to ensure its use and the possibil-
ity of legal liability for violation of the
provisions bill are missing.

It is also worth noting that from Janu-
ary 1, 2018, the disposal of unprocessed
waste is prohibited in Ukraine, as stated

in Article 32 of the Law of Ukraine «On
Waste». Although paragraph «ivof part
lofArticle 32 is in line with the Directives
governing waste management in Europe-
an countries, in fact the above-mentioned
law, apart from the prohibition of buri-
aling of waste, does not provide for any
mechanism for proper collection, primary
and secondary sorting, recycling and safe
disposal recycled waste. Therefore, this
article of the law is only declarative.

Conclusions and prospects.

Summarizing all of the above,it can
be concluded that the national legislation
governing waste management does not
provide real mechanisms that could en-
sure efficient recycling of plastic and limit
its production and use.Despite the exis-
tence of legal norms, which by their pur-
pose should regulate the issues of waste
management, they are ineffective in prac-
tice. Therefore, it is advisable to improve
the current legislation by establishing a
mechanism for proper collection, primary
and secondary sorting, recycling and safe
disposal of plastic waste.

In addition to the legislation, it is nec-
essary at the level of Government pro-
grams to encourage enterprises of vari-
ous forms of ownership to modernize the
facilities that will dispose of waste and
revise the principles of waste recycling at
existing enterprises. Economically feasi-
ble waste disposal can be a component
of the country’s economic development.
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AHomayia. Y cmammi posenadaemsca npobaema npasoso2o pe2ysnro8aHHA MNUMAHb
nos8odxeHHA 3 esidxodamu. [1poaHani308aHO YUHHE HAYIOHAsbHE 3AKOHOOAB8CMBO W000
M0800xeHHA 3 8i0X00amu. 30Kpema, 30ilicHeHO aHai3 nosoxeHb 3aKoHy YKpaiHu «[Tpo 8idxodu»
8i0 05 6epesHa 1998 p. ma 3akoHonpoekmy «[1po 3MeHWeHHs KinbKocmi NaAacmuKosux nakemie
y yusinbHomy obicy» 8id 28 natomoeo 2019 p., 8CMAHOBAEHO OCHOBHI HEAOAIKU ma 8U3HAYeH]|
wAAaxu ix ycyHeHHA. TaKoX ecmaHoesneHo, wo 3aKkoH YkpaiHu «llpo eidxodu» ei0 5 bepesHs
1998 p. spaxosye sumoau Pamkosoi dupekmueu 75/442/€C npo e8idxoou ma [Jupekmusu npo
HebesneyHi 8ioxodu 91/689/€C, wio 8idnoeidae 8uMo2am «Y200u rpo acoyiauito mixc Ykpaioro,
3 00Hi€ei cmopoHu, ma €sponelicokum Corozom, Esponelicokum Criemosapucmeom 3 amMomHoT
eHepeii i ixHiMU Oepxcasamu-yaneHamu, 3 iHWoi cmopoHu» 8id 21 bepesHa 2014 p. Po3zanaHymo
OCHOBHIi HOPMU MiXHAPOOHUX 30KOHOOABYUX GKMIi8, AKI cmasau OCHOB80 07 M00AAbWO20
npagoso20 pezynt8aHHA NUMAHbL NOBOOHEHHA 3 8i0xo0amu y cs8imi. TaKUMU 3GKOHOOa84YUMU
akmamu cmanu: KoHeeHuis npo 3anobieaHHsA 3a6pyOHeHHIO MOpPA CKUOAMU 8i0x00ie ma iHWuUx
mamepianie (1972 p.), Mpoepama OOH 3 Ooskinna (1972 p.), MixHapoOHa KOHBEHYiA Mo
3anobi2aHHIo 3a6pydHeHHo 3 cyOeH (1973 p.), KoHeeHuis OOH 3 mopcbKkozo npasa (1982 p.).

Kntouoei cnoea: 8idxodu, naacmuk, ymunizayis, 3aKoH00aecmeo npo nepepobky sioxodis,
eKonoeia
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AEAKI NTPOBZIEMHI MUTAHHA MPABOBOIO
PEXXUMY 3EMEJIb NIA CMITTE3BATULLAMMU

B.C. MA3IM, acnipaHm
Kagedpu a2papHo20, 3emMenbHOo20 Ma eKos02iYHO20 Npasa
imeHi akademika B.3. AH4yKa
(Haykosuli kepieHUK — YnieH-kKopecrioHOeHm HATpH YkpaiHu,
00KMop PUOUYHUX HAYK, npogecop B.M. EpmoneHKo)
HauioHanbHull yHisepcumem bGiopecypcis i npupodoKopucmy8aHHA YKkpaiHu
E-mail: vitmaziy4@gmail.com

AHomayis. Y pobomi nposedeHo 00CniOHeHHa npobaemMmHux MUMaHbL Mpasoso2o
pexcumy 3emenb ni0 cmimmessanuwamu. [1i0 4ac OocnidxweHHa asmopom b6yso
poaHani308aHO OeAKi 30a20nbHi  MOHAMMA 3eMenbHOo20 npasa AKi  Ha0arMbCA
8iIMYU3HAHUMU HOYKOBUAMU, 30KPEMA: KAMe20pis 3eMesb ma npasosuli pexcum 3emers, a
MAaKoXC Ha iX 0CHosi bYys1U 3aMPONOHOBAHI 8/1ACHI 8U3HAYeHHS. [Tposiswiu enubokuli aHani3
HayKosuX npauyb 8 2as1y3i 3eMesibHO20 rpasa, asmopom bys10 KOHCMAmMo8aHo me, Wo
HEepPO3KPUMUM 30AUWAEMbCA MOHAMMA «CybKameaopia 3emensby. 3 Memoro 8iOHeCeHHs
3emesnb nid cmimmessanuwamu 00 miei Yu iHWoi Kameaopii 3emens bysn0 demasbHO
pPO32/1AHYMO Kamez2opito 3emeslb MPOMUCA080CMI, MPAHCIIOPMY, 36°A3KY, eHepaemuKu,
060pOHU Ma iHWO20 Mpu3HaYeHHA. 3 Yi€ro 1 mMemoro asmopom  30ilicHeHo aHani3
YucneHHUX HOPMAamMUBHO-MPABO8UX AKMIB, AKI MUM YU iHWUM YUHOM 8CMAHOB/OHMb
npasosuli pexcum 3emesns M0 cmimmessanuwamu. Y pesyasmami 00cnioneHHA asmop
cmammi 0oxo0umb 00 8UCHOBKY, W0 HA Cb0200HIWHIli deHb 8idcymHili 6yOb-aKull 3aKOH,
AKuli 6U 8CMAHOB/108a8 MPABO8UL Percum 3emMesb Mid CMIMmmMmE3BAAUWAMU.

Knrouoei cnosa: npasosuli pexcum, 3emsi nid cmimmessanuuwamu, Kamezaopis 3e-
mersib, cybkameaopisa 3emesns, 3eMi iHWOo20 MPU3HA4YeHHSA

Axmyanvnicme.

B yMOBax >KUTTEMISIIBHOCTI Cy4acHOT
JIFOMHYA HOPMAJIBHUM SIBUILEM € TIPOTY-
KyBaHHs Pi3HUX BUIB BiaxomiB. LI{opoky,
3a OMIIHHUMHU TAHUMH, HaIlll TPOMaJIsi-
HU BUKUIAIOTH |1 MinbHOHIB TOHH CMIT-
TSI, IO 32 MPHOIM3HUMHE ITiIpaxyHKaM{
BuxomuTb 300 kimorpam Ha ocoly. 3a
JaHuMu  MiHekosorii, MiHperioHOymy
1 €KOJIOTIB, IIIONA BCIX CMITTE3BAJIMIILL

VYkpainu cranoButh moHay 10 Thcsy ra.,
a 00’eM CMITTS — Ou3bKO 1,2 KyOIYHMX
kizzomeTpiB («500 mipamin Xeorca...»),
1 11e JIMIIIE YMOBHI MMOKA3HUKH, OCKUTHKH
MiIpaxyHOK BiZOyBaBCsS JIMILE THX Te-
pUTOPIH, sKi OMIIIHHO BH3HAHI CMITTE-
3Baymmiamu. [Ipote, He3Bakaroun Ha IIe,
HCBU3HAYCHUM Ta IO30aBICHIM 3aKO-
HOIIABYOTO BPETYIFOBAHHS 3aJIHIIAECTHCS
TIPABOBUH PEKHUM 3eMeITh TiJ] CMITTE3BA-
nvmmam. bescripanM € Te, 110 npiopuTeT-
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HIM HalpsIMOM HAIIIOI IepykaBu Mae OyTu
nepepoOKa BiZXOJiB, a HE CTBOPEHHS 1
0€e3 Toro 3arnoBHEHMX NOoMiroHis. OnHax,
AJICKBATHO OIIIHIOKOYK YCi (akTopH, €
MIICTAaBA CTBEPIKYBATH PO HEMOMKITH-
BICTh IIBUIIKOTO BIPOBAIKEHHS CMITTE-
nepepoOHoi ramy3i B YKpaiHi, a ToMy 3
METOO HEOMYIICHHSI TIOTIPIICHHS, BXKE 1
0e3 TOro KPUTUYHOI EKOJIOTTYHOI CUTYAIii
B HAIllli JieprKaBi, yBara 3aKOHOTBOPIIIB,
HAyKOBI[IB T4 TPAKTHKIB [MOBUHHA OYTH
HAJIG)KHIM YHHOM TIPHILICHA IPABOBOMY
PSKUMY 3eMeJb MijT CMITTE3BATUIIIAMH.

AHaniz ocmannix 00cnioHeHv
ma nyO6nikauiii.

TemMa mMpPaBOBOrO pPEXHUMY 3EMEIb
Oig CMITTE3BAIMIIAMU € Mailke HeIo-
cmipkenoro. ClniJi 3a3HAYUTH, 1O MPH
aHaJli3l HAyKOBOI JITepaTypd HaMH
OyJ0 BHUSBJICHO JIMIIE OIHY CTaTTIO
1.O. Ciporo «3aranxpHa XapakTepHuc-
THKa TMPABOBOIO PEKUMY 3eMelb Iij
CMITTE3BATMIIAMEY, sIKa MPUCBIYCHA
nanii remi. OnHak, HE3BaXKaro4Yu Ha I1E,
JOCITI/DKEHHSIM ~ KaTeropii  «IpaBOBHM
PEKHUM 3eMeJb», PO3KPUTTS SKOi He-
00XiJHE JUTS MPABHIBLHOTO BU3HAYCHHS
MPaBOBOIO PEXKHUMY 3eMeNb i CMITT-
€3BAJIMIIIAMH, HEOJHOPA30BO 3aiiMasiu-
cs Taki HaykoBIli, sk B.I. Anapeiines,
I'.I. bamok, }0.0. BoBk, A.Il. I'eTbMmaH,
I1.®. Kynuawng, B.JI. Myntss, B.B. Ho-
cik, O.0. Ilorpiouuii, B.l. Cemuuk,
B.J. Cunop, H.I. Tutosa, 10.C. Ilemury-
gyenko, M.B. Ulyiera, B.3. SIHayk Ta iH.

Memorw cmammi € BU3HAYCHHS
MPOOJEMHHX MMUTaHb MPABOBOTO PEKH-
MY 3eMeJIb ITiJ] CMITTE3BAIMIIIAMK Ha OC-
HOBI JOCIIOKEHHS 3arajlbHUX IIOHSTH,
TaKHX sIK: IPABOBUI PEIKUM 3eMeJb, Ka-
TEropisi 3eMelb, CyOKaTreropis 3eMelb;
3MIACHEHHS aHalli3y 3aKOHO/aBCTBa,
10 BCTAHOBIIIOE MPABOBUI PEKUM TIijI
CMITTE3BAIUIIAMHY;, BIJHECECHHS 3€MENb

i CMITTE3BAMILAMUA A0 Ti€l YU 1HIIOL
KaTeropii 3eMesb SKi € MpeICTaBICHH-
MU B 3eMeTbHOMY KOICKCI YKpaiHu Ta
OOI'pYHTYBAaHHS TAKOTO BiJIHECEHHSI.

Pesynomamu.

Bigmosinuo 10 4. 1 ct. 19 3emensHo-
TO KOAEKCY YKpaiHH 3eMili 32 OCHOBHAM
[UTHOBUM TIPH3HAYCHHSM MOAUITIOTHCS
Ha JIeB’ITh OCHOBHHUX Kareropii. Tak,
3 METOI0 MPABIJIBHOTO BiJJHECCHHS 3¢-
Menb i CMITTE3BAJIUILAMA 0 Ti€l YU
THIIOT KaTeropii, BBYKAEMO 3a JOIIbHE
PO3KPHTH CcaMe TIOHSATTS «KaTeropii 3e-
menby». Ha nymky M. ITocoxoBoi «kare-
TOpIf0 3eMeNb MOYKHA BU3HAYUTH SIK 4Ya-
CTHHY 3eMelb YKpaiHH, [0 BUAUIIETHCS
3aJIe)KHO BiJI OCHOBHOTO ITJTHOBOTO TIPH-
3HAYEHHS 1 3aKpiIICHA 3eMEIIbHAM 3aKO0-
HozxaBcTBOM Ykpainm» (ITocoxosa, 2010:
77). HeoOXiTHO TaKOXK 3a3HAYMTH, 11O JI0
2017 p. icHyBaB [lepkaBHUIl cTaHIapT
26640-85 «3emmi. TepMinu 1 BU3Ha4CH-
HS», 110 MICTUB Y COOl MOHSTTS «Kate-
TOpisl 3eMETbY, SIKOI0 € YaCTHHA €IIMHO-
TO JEPIKaBHOTO 3eMENIBHOTO (hOHIY, M0
BUPIZHAETHCS OCHOBHHUM IIUTHOBHM TIPH-
3HAYCHHSM 1 Ma€ MEBHUI MPaBOBHU pe-
UM (Hapasi 1ed Jep)KaBHUM CTaHIapT
HE 3aCTOCOBYETHCS HA TepUTOPii Ykpai-
uy). Ha Hamry mymKy, Kateropis 3eMelb
— IIe 3aKpIIUICHa 3eMEeITbHAM 3aKOHO/IAB-
CTBOM KOHKPETHO BH3HAYCHA YacTHHA
3eMenb YKpaiHH, sKa B IPOIIEC] iCTOpHI-
HOTO PO3BHUTKY HaOyla MEBHI YHIKaJIbHI
O3HAKH, YCTaJICHE IIThOBE MPU3HAUCHHS
Ta KOHKPETHO BCTAHOBJICHHUI MPaBOBHI
PEXKHM, IO JO3BOJLIE BiTOKPEMITIOBATU
OJIHI 3eMJIi BiJI IHIIKUX 3 METOIO X edeK-
TUBHOTO BUKOPUCTAHHS.

He MeHII 3HaYymuM NUTaHHIM B
paMKax HayKH 3eMeJIbHOTO IIpaBa € BH-
3Ha4YEHHs «cyOKareropii 3emenby. [Ipo-
Te, CJIiJ] 3a3HAYUTH, 110 JOKTPHHAIEHOTO
BU3HAYCHHS 3a3HAYCHOTO ITOHATTS Cepe]
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BITUM3HSHUX HAYKOBI[IB MU HE 3HaMIi-
JIM, XO4a BOHO YacTO 3YCTPIYAETHCSA B
YHCJICHHUX HAyKOBHX IpalsiXx. Mu BBa-
JKaeEMO, IO CyOKaTeropisi 3emeib — Iie
YaCTHHA 3€MeJTb, SIKi BXOIATH JI0 CKIIaIy
BIJIMIOBITHOT KaTeropii, mpoTe, He3Baxa-
FO4YM Ha iX CIJIBHI 03HAKH, MarOTh JIEAK]
0COOJIMBOCTI SIKI JTO3BOJIIIOTH iM OyTH
BiJTHOCHO-BIJIOKPEMJICHUMH BiJ| 1HIIKX
3eMelTb BiJIMOBIHOT KaTeropii.
[IpoananizyBaBIIM NpPaBOBUIl pe-
JKUM KOXKHOT 3 JTJaHUX KaTeropi, J0Xo-
JIAMO JI0 BHUCHOBKY, II0 3aKOHOJABEIIb
yOe3neuyroun cede Bil MOXKITUBOCTI HE
BPETYJIFOBAHHS PEXHUMY JCIKUX BHUJIIB
3eMesib, CTBOPHUB TaKy KaTeropir 3e-
MeJb K «3eMJIi MPOMHUCIIOBOCTI, TpaH-
CIIOPTY, 3B’SI3KY, CHEPreTUKH, 000POHH
Ta I1HIIOTO TpU3HaYeHHs». [loromxky-
emocs 3 mymkoro 1.O. Ciporo mpo Te,
0 CKJIQJA€ThCSl BPAKCHHS, MO 3aKO-
HOIaBelb 00’€IHAB BIAMOBIIHI BUIU
3eMejib B OJIHY KaTeropiro 3a 3aJIHIIKO-
BuM mpuHimnoM (Cipuit, 2019: 116).
Jns  3’sicyBaHHS TOTO, YH OXOILIHOE
BKa3aHa Kareropis 3emii I CMITTe-
3BaJMIIAMHU, BBa)KacMO 3a HeoOXimHe
PO3KPHUTH TIOHATTS 3eMeJb MPOMHUCIIO-
BOCTI, TPaHCIIOPTY, 3B’SI3Ky, €HEPreTH-
KM, 00OPOHH Ta IHIIOTO MPU3HAYCHHS.
BinmosigHo 10 crarri 65 3eMeIbHOro
KOJEKCY YKpaiHM TakKUMH 3eMISIMHU
BU3HAIOTLCS 3€MENbHI JUISTHKH, Haja-
Hi B YCTaHOBJICHOMY MOPSAKY ITiIpH-
€MCTBaM, YCTaHOBaM Ta OpraHizalisM
U 301MCHEHHS BIANOBiAHOI AiSUIBHO-
cti. H.I1. Bapabam BBaxkae, 1mo 3emi
MIPOMUCIIOBOCTI, TPAHCIOPTY, 3B’S3KY,
CHEepPreTHKH, 0OOPOHM Ta 1HIIIOTO TPH-
3HAYEHHs] HEOOXIJHO BH3HAYATH SIK 3€-
MeJbHI JTIITHKY, HajaaHi (mepeaHi) B
YCTAHOBJICHOMY TOPSAKY FOPUIMUYHUM
Ta (PI3UYHUM 0co0aM JIsi BUKOPHCTAH-
HS SIK, TOJIOBHUM YHHOM, ITPOCTOPOBOTO
0a3ucy 3 Meroro 3abe3mnedeHHs 000po-
HH, OE3MEKH 1 TEPUTOPIaTbHOT HITICHO-

CTI Jep)KaBH, 3IIHCHEHHS AiSUTbHOCTI
y BIAMOBIAHIA cdepi rocmnogaaproBaH-
Hs, PE3yJIbTaTOM SIKOI € HEeCUIbChKOIo-
crioflapchka MPOAYKIIiS 1, SIK MPaBUIIO,
HAJaHHS BIJANOBITHUX TOCIYr Ta sKa
MOXe 3a0e3MedyBaThCs PO3MILICHHIM
Ta (a00) eKcIulyaralliero TEeBHOI 1HO-
pPacTpyKTypH, a TAKOXK MPU3HAUCHI ISt
nux 1iter (bapab6am, 2016: 18).

Mix iHIIIAM MOTPIOHO 3a3HAYMTH, 1110
Hapasi MaJIOJOCTIDKCHOK 3aJIHIIAETHCS
cyOKareropisi 3eMellb «IHIIOro MpHU3HA-
YEHHS», BU3HAYEHHS SIKUX 3aKOHOIABEIb
HE HAJIa€, OTOX JIOLTBHUM Oy/ie 3BEpHY-
TUCS JI0 JIOKTPUHH 3€MEJBHOIO Mpapa.
Tak, A.M. MipolIIHUYCHKO BH3HAYAE, 1110
3eMITi THIIOTO MPU3HAYEHHS — I1e 3eMJI,
[0 HE OXOILIIOIOTHCS BU3HAYCHHSIMM 1H-
IIMX KaTeropii 3emMeNb Ta IHIIMX BHIIB
3eMellb B MEKax Kareropii 3emesb Mpo-
MHCJIOBOCTI, TPAHCIOPTY, 3B’5I3KY, CHEp-
TeTHKH, OOOPOHHM Ta IHIIOTO MPHU3HAYCH-
Hi. Jlo 3eMeNb «IHIIOrO MPH3HAYCHHSD)
MOKyTh OyTH BIIHECEHI, HampHKIaI,
3eMeJIbHI JIUISTHKY, BIJBEICHI IS PO3-
MIILICHHS TIOJIITOHIB TBEPIUX MOOYTOBUX
BiaxodiB (MipormHuuenko, 2011: 678).
Mu nipueHyeMocs 10 nosumii A.M. Mi-
POIIHMYECHKA Ta TIEPEKOHAHI, IO came
3eMJIi 1HIIIOTO TPU3HAYECHHS OXOILTIONOTh
€00010 3eMJII IiJT cMiTTE3BANMIIAMK. Tak,
KO B YKpaiHi Oyae 3amyieHa CMit-
TernepepoOHa Tainy3b Ta Oyle CTBOPCHO
HAJIOKHE 3aKOHOMAaBYC IIIIPYHTS JUIs
MacOBOTO CTBOPEHHS IMiANPUEMCTB 3 Tie-
PepoOKH BiIXOiB, MOXKHA Oy7ie BiTHECTH
3eMJTI ITiJ] CMITTE3BATMINAMH JI0 CyOKaTe-
ropii 3eMelTb IIPOMHUCIIOBOCTI, OJTHAK TIOKH
Il BIAXOIM MPOCTO CKJIATYIOThCS Ha BiJl-
MOBITHUX 3eMJISIX Oe3 TX MOoaasIbIIoT repe-
POOKM BOHHM MOXKYTh BITHOCHTHCS JIHIIIC
JI0 3eMeJTh 1HIIOTO TPU3HAYCHHSI.

SIk BKe TPaIUIIAHO CKIIAJIOCS B Hay-
Il 3eMEeJILHOIO Mpaea, MPH JOCTIPKEHHI
MPABOBOIO PEXXMMY Ti€l YW 1HINOI KaTe-
ropii 3eMenb B MEpIIy 4epry 00’€KTOM
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JOCTIDKEHHSI CTa€ CaMe TIOHSTTS «IIPaBO-
BOTO PEXUMY» SIK Takoro. ToMy BBaxKae-
MO 3a JIOIUIbHE, PO3KPUBAIOIN TIPABOBHI
PSKHMM 3eMeNb T CMITTE3BAIMIIAMHY,
MIPOAHAJI3YBATA BU3HAYCHHS «IIPABOBO-
TO PeXHUMY 3eMelb» SIKI HaJaloTh Hallli
BiTUM3HsHI BueHi. Tak, Ha (OHI JOCHUTH
YHCTICHHUX HAyKOBUX TIpalb, IIPUCBS-
YEeHHUX JOCHIHDKCHHIO IaHOTO MOHSTT,
ICHYIOTh PI3HOMAHITHI BU3HAYCHHS «I1pa-
BOBOIO PEXHUMY», X04a OUIBIIICTh 3 HUX
PO3KpHBAIOTh OIMH 1 TOM ke 3MmicT. Ha
nymky B.I. Cemuuka, I1.0. Kynunnua ta
M.B. Illyibru «mpaBoBUE pexUAM» CIi
pO3IIIATH SIK BCTAHOBJICHUH IIPABOBH-
MH HOpPMaMH{ TOPSIIOK Ta YMOBH BHKO-
pHCTaHHS 3a LUIGOBHM  IPH3HAYECHHIM
3eMelb yCiX Kareropiit i popM BIacHOCTI
Ha 3eMIII0, 3a0e3NeUeHHS Ta OXOPOHY
MpaB BIACHUKIB 3eMJTi 1 3eMJICKOPUCTYBa-
YiB, 3AIHCHEHHS JICPYKABHOTO YIIPABIIHHS
3eMENTFHAMI PECYpCaMu, KOHTPOIIO 32
palliOHATBHAM BUKOPUCTaHHSIM 3eMJI 1
JOICPKaHHS 3eMETFHOTO 3aKOHOIABCTBA,
BEJICHHS 3EMENIBHOTO KazacTpy, IpoBe-
JICHHS 3eMJICYCTPOKO, MOHITOPHHTY 3€MIi,
CIIPaBILHHS IUIATH 33 3eMIIFO i 3aCTOCY-
BaHHS FOPUIMYHOI BIIIOBIIATBHOCTI 3a
TIOPYIICHHS 3EMENBHOTO 3aKOHOIABCTBA
(Cemuux, Kymanany & Llymnsra, 2008: 286).
Caymnoro € nymka B.M. €pmosnen-
Ka, SIKUH TIPOIIOHY€ PO3IIISIATH «IIPaBO-
BHUU PEKUMY» SK BTUICHHH y 3aKOHI iH-
JUBITyaIbHUN KOMILJICKC BiIMOBIIHUX
MpaBOBUX 3aco0iB (JI03BOJIIB, 3a00POH,
MMO3UTUBHHUX 3000B’sI3aHb, CTHMYIIB,
00OMEXEHb TOIIO), B3aEMOJIS SIKHX BH-
3HaYa€ 0COOIMBUI MOPSIOK BHHUKHEH-
Hs 1 peanizaiii cy0’€KTHBHUX IpaB i
000B’SI3KiB IIOI0 KOHKPETHOI 3EeMeJIb-
Hoi minsakH (€pMoneHko, 2014: 36).
H.I. TutoBa B CBOIO Yepry BBaxkae,
IO «3EMENIbHHUI MPaBOBHU PEXKHM) —
[e HACTIIOK IPABOBOTO PETYIIOBAHHSI
CYCIIUTBHAX 3C€MENbHUX BITHOCHH Ha
OCHOBI BpaxyBaHHS IPUPOAHUX 1 CO-

iaJbHUX OCOONMBOCTEH 3eMenb (K
iX 00’exTa), MO 3a0e3meuye iHTEpecH
Cy0’€KTIB IIUX BITHOCHH Ta CIeiajb-
HUH TIOPSZIOK BHKOPUCTAHHS IIHUX 3€-
menb (Turtosa, 2005: 65).

JIoCHUTh CTHCIIO BHU3HAYCHHS «IIpa-
BOBOTO PEXXHUMY» po3kpuBae A.M. Mi-
pourHudeHko. Tak, Ha HOro TymKy,npa-
BOBUI pEXHM 3eMeJIb MOXXHA YMOBHO
BHU3HAYHTH SIK BCTAHOBJICHHUH MPaBOBH-
MU HOpPMaMH TOPSIOK IMOBEIIHKH I10
BIJTHOILICHHIO JIO IUX 3emelb (Mipor-
HU4eHKo, 2011: 433).

Ha nHamy nymKy, OpaBOBUH peXUM
3eMeib — 1€ BCTAHOBJIEHHWH 3aKOHO/AB-
CTBOM TIOPSIZIOK MOYJIMBOT TOBEIIHKH
cy0’eKTa 3eMENbHUX TPABOBITHOCHH
moa0 00’€KTa IUX IMPABOBITHOCHH —
3eMEILHOI JIISHKH, KM BKJIIOYac B
cebe IHIMBITyabHUN KOMILUIEKC Bif-
MOBITHUX TPABOBHX 3aCO0IB (103BOJIB,
3a00pOH, TO3UTUBHHUX 3000B’S13aHb,
CTUMYJIiB, OOMEKEHb TOIIIO).

[IpakTryHe 3HAYECHHSI MOHSATTS «IIpa-
BOBHH PEIKHMY TOJIATAE Y TOMY, 1110 HOTO
BXXUBAHHA Ja€ MOXKIIMBICTh BH3HAYUTH
MOPSIZIOK BUKOPUCTAHHS 1 OXOPOHH TIECB-
HOI KaTeropii 3eMelib, TOOTO BCTAHOBUTH
0COOJTMBOCTI 3MICTY TpaBa BIACHOCTI IO
BIJIHOIIICHHIO JIO Ti€i UM IHIIOI KaTeropii
3eMJTi, MOYKJTMBOCTI BUKOPUCTAHHS BIJIIO-
BIJIHUX THTYJIIB IPaB Ha 3eMJII0, OCOOIH-
BOCTI YIIPaBJIIHHS BHUKOPUCTAHHS M OXO-
POHM 3eMeJIb 1 T. 1. BUKOpHCTaHHS 1HOTO
MOHATTS CTOCOBHO 3EMENBHOI JIJISTHKU
O3HAYa€ BU3HAYCHHS 3MICTY KOHKPETHHX
paB Ta 000B’I3KiB 0Ci0, 110 BUKOPUCTO-
BYIOTh JUISHKY Ha 3aKOHHHX ITiJICTa-
Bax. [IpaBoBUMHK 3aco0aMu BH3HAYCHHS
3MICTY €JIEMCHTIB MOHSTTS «ITPABOBHI
PSKUM» € BCTAHOBJICHHSI OCHOBHOIO IIi-
JILOBOTO TPU3HAUCHHS 3€MEJb IILITXOM
X MiAPO3MOIIUTY Ha BIMOBIIHI KaTeropii,
30HYBaHHS Ta OOMEKEHHS TpaB 0ci0, 1110
BHUKOPHUCTOBYIOTh 3eMelTbHI AiistHkH (To-
JoBaHioK, 2010: 186).
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JlocmiuKyrou PaBOBUH PEXUM 3e-
MeJIb 11171 CMITTE3BAJIMIIAMHE, CJIiJ] 3a3Ha-
YHTH, 110 JJOCUTH HE3PO3YMLIUM € 00~
JKEHHS YaCTHHHM 2 cTarTi 65 3eMenbHOoro
KOZIEKCY YKpaiHU Mpo Te, IO «IOPSI0K
BUKOPHUCTAHHS 3€MeEJb ITPOMHUCIIOBOC-
Ti, TPaHCHOPTY, 3B’s3KYy, CHEPreTHKH,
00OpOHU Ta IHIIIOTO MPHU3HAYCHHS BCTa-
HOBJIFOETHCS 3aKOHOM», OCKIUIBKH, JIIS
MPUKJIAIy, HE ICHYE >KOTHOTO 3aKOHY,
SIKMA OM BCTAHOBITIOBAB TOPSJIOK BHUKO-
PHUCTaHHS 3eMeJb IHIIIOTO MPU3HAYCHHS,
a caMe 3eMeNb 11l CMITTE3BAIULIAMU.
Tak, enuanit npoUTEHAN 3aK0H YKpa-
fHu «IIpo BiAXOMM» HE MICTHTH y €001
HOpM, sKi O BH3HAYaJ M MPABOBHH pe-
JKUM CMITTE3BAJIMII, XOUa W 3aKPIILTIOE
MOJIOXKEHHS, IO «3aXOPOHEHHS Mo0y-
TOBUX BIIXONIB JO3BOJBIETHCS TUIBKHA
Ha CIeniajJbHo 00JaJHaHUX I [HOIO
noniroHax/3Banumax» (cr. 35-13akoHy
VYipainu «IIpo Biaxomu»). 3iHCHIOIYH
aHaji3 3aKOHOJABCTBA sIKe O TUM 4YH 1H-
MM YMHOM BCTAHOBIIIOBAJIO MPABOBHM
PSKUM 3eMeNb Tl CMITTE3BAIMIIAMH,
MH AU 10 BUCHOBKY, IO €JIWHHM
TakdM HOPMAaTHBHO-TIPABOBUM  aKTOM
e JIBH B.2.4-2-2005 «Ilonironn TBep-
JIUX 1Mo0yTOBUX BiaxomiB. OCHOBHI TO-
JIO)KCHHST TIPOCKTYBaHHS». 3a3HAYCHUI
IMII3aKOHHUI aKT BCTAHOBJIIOE MpaBHJIA
PO3MIIIIEHHSI TIONIrOHIB (po3ais 2), BHY-
TPILIHIO CTPYKTYPY Ta 30HYBaHHS TEPH-
Topii nonirony (r.im. 3.10-3.56), BuMoru
JI0 CaHITApHO-3aXMCHOI 30HH TIOJIITOHY
(.. 3.57-6.58), cremiaibHI BUMOTH 10
PEKyJIBTUBALT 3eMeJIb IICIA 3aKPUTTS
nojirony (m.a. 3.115-3.133). Ile# min3a-
KOHHUI HOPMATHBHO-TIPABOBHH aKT HE
TIJIBKH Ma€ TPaBo Ha ICHYBaHHSI, OiIbIIIe
TOr0 — MOBHUHEH OyTH, OCKIJIBKH BiH Jie-
TaJbHO BCTAHOBIIIOE TICBHI PO3PaXyHKH,
OOUYHMCIICHHS, TEXHIYHI YMOBH Ta IHIIE,
10 HE MPUTaMaHHE JUTA BU3HAUYCHHS Ha
piBHi 3aKoHy. [IpoTe, He3BaXkarO4uM Ha IIe,
MH TICPEKOHAaHI, 10 BCTAHOBJICHHS 3a-

rajbHHUX MOJI0XKEHb, SIKi O BPETYITFOBAIN
[PABOBUIA PEKKUM 3€MeJTb ITiJ] CMITTE3Ba-
JIMIIAMH TIOBUHHO 3aKPIILTIOBATUCS CaMe
Ha piBHI 3aKOHY.

[IpoananizyBaBiu po3ain 2 «Po3wmi-
IICHHS TIOJITOHIB TBEPAUX MOOYTOBHX
Bimxomie» JIBH B.2.4-2-2005, mox-
Ha 3a3HAYUTH, IO PO3MIICHHS CMIT-
TE3BAJIUIL JIOMYCKAETHCS HA: 3EMJIISIX
HECIJIbCHKOTOCIIONAPCHKOTO  TPH3HA-
YEHHS, HEMPUAATHUX JUISI CLIBCHKOTO
rOCIOJaPCTBA, MOTIPIICHOI SKOCTi, HE
3afiHATHX 3€JICHUMH HACAKCHHSIMH
(ocobOmuBo micamu 1-i rpymnM); IisH-
Kax, JIe € MOXKJIUBICTh BXKHUTTSI 3aXOJIiB
1 BIIPOBA/DKEHHS 1H)KEHEPHHUX PillICHb,
[0 BUKJIIOYAKOTh 3a0pYJHEHHSI HABKO-
JIMIIHBOTO CEePEIOBHIIA, PO3BUTOK He-
0e3MeYHNX TEONOTIUYHUX MPOLECIB YH
IHIIMX HETaTUBHHMX MPOIECIB 1 SBHII,
JUISTHKAX, OPUICTINX 0 MIChKHX Te-
PHUTOPIH, SAKIIO BOHM HE BKJIIOYCHI B
JKUTIOBY 3a0y[0BY BiIIIOBIIHO IO re-
HEpaJIbHOTO IJIaHY PO3BUTKY MICTa Ha
HaHOMmK4i 25 poKiB, a TAaKOXK i Tep-
CIIEKTHBHY 3a0yI0BY;IiITHKAX, 10 Xa-
PaKTepPHU3YIOThCS MPUPOIHOD 3axHIIe-
HICTIO MiJI3EMHUX BOJI BiJI 3a0py/IHEHHSI.

Buxoystur 3 TOrO, 110 JI0 3€Mellh He-
CUITbCHKOTOCIIONAPCHKOTO  TIPU3HAYCHHS
HaJIe)KaTh 3eMJIl yCIX KaTeropid, OKpiM
0e3MmocepeiHbO  3eMellb  CLTBCHKOTOCIIO-
JIAPCHKOTO TPU3HAYCHHS, MOYKHA CTBEp-
JDKYBaTH TIPO Te, IO PO3MIIICHHS CMIT-
TE3BAJIUIL] JIOIYCKAETHCSI HA BCIX THIIUX
Kareropisix 3emenb. [Ipote, 3 Ghopmyiio-
BAaHHS «HE 3alHATHX 3CJICHUMH HACAJl-
JKEHHSIMH (0COONMBO JticamMu 1-1 TpyTiun)»
BHIUTMBAE, [0 Ha 3eMJISIX JIICOBOTO TIPHU-
3HAYCHHS PO3MIMICHHS CMITTE3BAIIHUIIL
TAKOXK HE JOIMYCKAaeThCs. PasoM 3 UM
3a00pOHSIETHCS PO3MIIIICHHS CMITTE3BA-
JIMII] HA 3eMJISIX KUTIIOBOI Ta IPOMAJICHKOT
3a0y/lOBH, a TAKOX HA THX 3EMJIIX SIKi
BKJIFOUCHI 710 TEHEPAIbHOTO IUIaHy PO3-
BUTKY MicTa Ha HaiOmmku4i 25 pokis. e
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OLJIBIIIEC BUKITFOYAE KITOTCHITIHHI KaTeropii
3eMeNib MMl CMITTE3BATUINAMIY ITYHKT
2.3. JIBH B.2.4-2-2005, skuii BCTaHOB-
JTFO€E, IO PO3MILICHHS TIOJIITOHIB TBEPIUX
MOOYTOBUX BIAXOJIIB HE JOIMYCKAETHCSA: HA
TUTOMIAX 3aJISITAHHS KOTTAJIMH 1 TEPUTOPISX
3 TIPHUYUMH BHPOOKaMH O€3 MOTO/KCH-
HS 3 OpraHaMH JIepP)KaBHOTO TiPHHYOIO
HaIsIy; y HeOe3MeuHHX 30HaX BiJBAJIiB
TOPOJTY PI3HHUX MIAXT Y 30aradqyBaIbHUX
(abpuk; y 30HaX aKTHBHOTO KapCTy; Y
30HaX PO3BUTKY TEKTOHIYHHX PO3JIOMIB,
3CYBIB, CEJICBUX IOTOKIB, CHITOBHX Ja-
BMH, IIITOIJIEHHS M IHIINX HEOE3MEYHNX
TeOJIOTIYHKX MPOIIECIB, & TAKOK HA TEPHU-
TOPISX CE30HHOIO 3aTOIUICHHS; y 3a00-
JIOYCHUX MICIIX; ¥ 30HaX TOMOBHEHHS 1
BHXOJly Ha MOBEPXHIO MiA3EMHHUX BOI; Y
30HaX (POPMYBaHHS 1 BUKOPUCTAHHS Mi-
HepallbHUX BOI;HA TepuTopisx 30H I, 11
TMOSICY CaHITAPHOI OXOPOHH BOI03a00PiB
MMUTHUX 1 MIHEPAIBLHUX BOIY OXOPOH-
HHUX 30HaX BOJOWM; Y 30HaX CaHITapHOI
OXOPOHH KYpOPTIB Ta 3allOBITHUKIB; Ha
3eMIISIX, 3aHHATHX YHM TPU3HAYCHHUX i1
3alHATTSA JIiCaMH, JiCOTIapKaMH, 1HIIIUMH
3€JICHUMHU HACa UKCHHSAMHM, 110 BHKOHY-
FOTh 3aXUCHI (DYHKIIT 1 € MiCIIIMH Maco-
BOTO BIIMOYMHKY HACEICHHS.

3 [bOro BUILIMBAE, IO PO3MIIICH-
HS CMITTE€3BAIMI 3a00POHSEThCS Ha
BCIX KaTeropisix 3emelib, OKpiM 3eMeJlb
MIPOMHUCIIOBOCTI, TPAHCIIOPTY, 3B’SI3KY,
EHEepPreTUKy, O0OPOHM Ta IHILIOTO TPH-
3HAUCHHS, SKI Ha 3aKOHOJABYOMY PiBHI
HE KOHKpeTu3oBaHi. Tak, JjIsl TpHUKIIa-
ay, momiron Ne 5y cemi Iligripii, sSikui
YTHII3Y€E TIOHAJT TIOJIOBHHY TBEPAUX TO-
OyToBHX BiaxoniB micta Kuesa, 3rijHO
JaHaM  [1yOnmigHOT KagacTpoBOi KapTH
VYKpalHH pO3MIIIyeThCS Ha 3EMIBIX 3
IUTBOBMM Tpu3HadeHHsM «11.02. J{ns
PO3MIIIEHHSI Ta eKCIUTyaTallii OCHOBHHUX,
MiZACOOHUX 1 JOMOMDKHUX Oy/iBenab Ta
CHOpY/ MiANPUEMCTB TIEpepoOHOI, Ma-
MIHMHOOY/IIBHOT Ta 1HIIOT TPOMHUCIIOBOCTI

ITi] TIOJIrOH TBEPAUX MOOYTOBHX BigXO-
niB» («IlyOmiyHa KagacTpoBa Kapra...»).
Jocuts qUBHUM € Te, 110 3rigHo Kiacu-
¢ikamii BUIIB IJILOBOTO MPH3HAYCHHS
3eMeTb 3aTBEpKEHOI Haka3oM JlepikaB-
HOTO KOMITeTy YKpaiHU i3 3eMeIbHHX
pecypciB 23.07.2010 p. Ne 548, mimpos-
Jit «11.02» MICTHTB AEIIO IHIITY Ha3BY, &
caMe: «IJIsl PO3MIIICHHS Ta eKCILTyaTarii
OCHOBHHX, IIIJCOOHUX 1 JIOINOMDKHHX
Oy/liBeNb Ta CIIOPYI MiAIPHEMCTB TIepe-
PpOOHOT, MaIIMHOOY/IIBHOT Ta 1HIIOT MPO-
MUCJIOBOCTI», TOOTO HaBiTh BHIIE3a3HA-
YeHUI KI1acu(ikaTtop SKUl KOHKPETH3YE
Ti M 1HIII Kareropii 3eMenb, He MICTHTh
YKOIHOI 3rajiKi MPO TOJITOHH TBEPIHX
moOyTOBUX BIOXOMiB. 3aciyroBye Ha
yBary Kjacu()ikaTop IiIOBOTO MPH3HA-
YEeHHS 3eMEJIbHUX JULTHOK pO3pOOICHAI
A.I. Maptunom. Jlanuit knacugikarop
MepepaxoBye MPAKTHYHO BCi BUIH LLTBO-
BUX TPH3HAYCHb 3EMENIBHUX IUISHOK,
30KpeMa W 3eMili il CMITT€3BaJIMINA-
Mmu. Tak, BOHU Mpe/ICTaBlIeHi B Kareropil
3eMelb IHIOTO MpU3HAYEHHS, a CaMe:
nyHKT 09.06.01 «/171s1 TOBO/DKEHHS 3 BiJI-
xomamu» monigerbes Ha 09.06.01.01
«JUTS PO3MIIIICHHS Ta eKCIUTyaTallii moJii-
TOHY CKJIaTyBaHHs MOOYTOBHX BiJIXOJIiB»
12 09.06.01.02 «17151 pO3MIIIICHHS Ta eKC-
TUTyaTalii Criopy/ o 3HEIIKOHKEHHIO Ta
3aXOPOHEHHIO MIKITHBHUX IPOMHUCIIOBIX
Bigxoni» (MaptuH, 2008: 33-35). Mu
a0COJIFOTHO TMEPEKOHAaHI, 110 BiIMOBIIHI
cyOKaTeropii 3eMellb MOBUHHI Oy TH BiI0-
OpaskeHi B YHHHOMY KJacu(ikaropi.
BigcyTHICTP HOPMATHBHOTO 3aKpi-
IUIEHHS 3€MEJIb IMiJ] CMITTE3BAJIUILAMU
TSTHE 32 COOOI0 HE BPETYIIOBAHHS 00-
MEKCHb IISUTPHOCTI HA NUX 3eMJIIX Ta
MOPSIAKY 1X BUKOPUCTaHHS. Tak, HE3po-
3yMIJIOKO € (popMa BIIACHOCTI Ha JaHy
KaTeropiro 3eMejb, MOCTA€ THTAHHS YU
MOXYTh 3€MENbHI JUISIHKH i CMITT-
€3BaMIIAMH TIepeOyBaTH y MpPUBATHIN
BITacHOCTI. Tako)k m030aBIEHOI0 3aKOHO-
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JIABYOTO 3aKPIILICHHS 3aJIUINAETHCS HOP-
Ma II0JI0 BCTAHOBICHHS CaHITapHO-3a-
XHCHHUX 30H HABKOJIO JIAHUX 3eMEIbHHX
JIIISTHOK, 110 B CBOIO Yepry TSTHE J0 [0~
TIPIICHHS SKOJIOTTYHOI CUTYaIIii.

Bucnosexu i nepcnekmuséu.

Cruparounuch Ha  BHIICBHUKIIAJC-
HE, MOJKEMO 3pPOOMTH JIeSIKi BUCHOBKH.
3emmi, 3afHATI 17 CMITTE3BAJIMINA-
MH, CKJIAJAIOTh YMMAJIMA BIJCOTOK BIJ
IUTOIII YCiX 3eMenb B YKpaiHi. UnHHE
YKpaiHChKe 3aKOHOIABCTBO HE BH3HAYAe
3eMIIl IMJI CMITTE3BAIMIIAMH, 1 JIMIIE
JIOKTPHUHAJILHO BOHH BKJIFOYAIOTHCS [0
3eMeJIb IHIIOT0 MPU3HAYEHHS, SIKi TAKOXK
HAa CHOTOMHIIIHIA J[€Hb HEBU3HAYEHI.
Tak, HaBiTh Knacugikaris BUIiB 1iJIbO-
BOIO IPU3HAYEHHS 3€MEJIbHE MICTHTh
JKOIHOT 3rajIki IpO 3eMENIbHI TISHKA
M CMITTE3BAIMIIAMUA YU IOJITOHAMU
TBepauX MoOyTOBUX BimxomiB. Bkazana
nporajvHa y 3aKOHOIABCTBI HEraTHBHO
MO3HAYAETHCS HA BUKOPHCTAHHI TaKMX
BUJIIB 3eMellb, OCKLIBKH Yepes Te, [0 Ha
PiBHI 3aKOHY BiJICYTHE 3aKPIiIlJICHHS pa-
BOBOTO PEXHUMY LUX 3€Mellb, 30LIbIIIY-
€ThCS KUIBKICTh MPaBOIOPYIIEHD 00
PO3MIIIIEHHSI  CMITTe3BAIMIN.  BiacyT-
HICTBH CaHITAPHO-3aXHUCHUX 30H HABKOJIO
3eMEJNIbHUX JUISTHOK Ha SKHX PO3MIILICHI
CMITTE3BAIIMINA CIPHSIE IOTIPIICHHIO
€KOJIOTTYHOI CUTYAIIil, 1110, B CBOIO Yepry,
NPU3BOIUTE JI0 3POCTAHHS 3aXBOPIOBA-
HOCTI cepeJl HaceJIeHHsI, MAaCOBOIO 3HH-
IICHHS JICAKUX BHIIB (riopu Ta ¢ayHH,
3a0py/IHEHHS TPYHTOBUX BOJ Ta IHIIMX
npobieM. TakuM YMHOM, B YMOBaxX ChO-
TOJIEHHs, BHHHUKJIA HarajbHa MoTpeda
BU3HAYUTH TIPABOBUI PEXHMM 3EMeEIlb
i CMITTE3BAIMIIIAMU Ha PIBHI 3aKOHY,
a came BijmoOpa3uTH ioro B 3akoHi Ykpa-
fau «IIpo Bigxomw» Ta BKIIOYHUTH TaKy
CcyOKaTeropiro 3eMeJb 10 Kiacudikaropa
BUJIIB IIJIbOBOTO IPM3HAYEHHS 3eMEJIb,

SIKUI BXKE JIABHO MOTPeOy€e OHOBIICHHSI.
3BHYAiHO MiAHATE NHTAHHS IOTpedye
MOJAJIBIIOr0 PO3BUTKY, 30KpeMa IMpo-
TO3HIIIH I0Z0 BUPIIICHHS HOr0O 3 OOKY
HAyKOBIIIB 1 MPAKTHKIB ¥ cdepi 3eMelib-
HOTO Ta EKOJIOTIYHOTO TpaBa, OCKLIbKH
BIJIKJIQZICHHS] BUPIIICHHS I1i€l mpooie-
MH Ha Kpallli 4aCH, MOXe MPH3BECTH JI0
MacCIITa0HOT EKOJIOTIYHOT KaTacTpodu.
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https://doi.org/10.31548/law2020.03.008.
Summary. The study of problematic issues of the legal regime of lands under waste deposits.
During the study, the author analyzed some general concepts of land law provided by domestic
scholars, in particular: the category of land and the legal regime of land, as well as on their
basis, proposed their own definitions. Having conducted an in-depth analysis of scientific works
in the field of land law, the author stated that the concept of «subcategory of lands» remains
undisclosed. In order to classify land under landfills as a category of land, the category of land
for industry, transport, communications, energy, defense and other purposes was considered in
detail. For the same purpose, the author analyzed a number of regulations act that in one way or
another establish the legal regime of land under landfills. As a result of the study, the author of
the article concludes that to date there is no law that would establish the legal regime of lands
under waste deposits.
Keywords: legal regime, lands under waste deposits, category of land, subcategory of land,
land for other purposes
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CYYACHUIA CTAH MPABOBOTO PEIY/IIOBAHHA
3ABE3NEYEHHA NPALUIBHUKIB
CIIbCbKOIo rocnogApPCTBA 3ACO6AMMU
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AHomayisa. Cmamms npucesayeHa 00CAiOHEHHIO Cy4aCHO20 CMaHy rpasosozo peay-
/I0BAHHA 3a6e3rneveHHs NPauieHUKiIe y CinbCbKomMy 2ocrnodapcmsi 3acobamu iHOUBIOy-
as16HO20 3aXUCMY, AHAI3Y 3AKOHOOABYUX HOBES MA BUOKPEMAEHHA OCHOBHUX HedosliKie
Y uili cghepi 3 hopmyno8aHHAM Npono3uyili ujo0o ix ycyHeHHs.

BcmaHosneHo, wo Ha 0aHuli Yyac e8i0bysaembcs OHOB/EHHA 3aKOHoOas4oi 6asu
w000 3abe3nevyeHHs NPAYiBHUKIE CiflbCbKO20CnoOapCbKuX nidnpuemcms 3acobamu iH-
ougidyanbHo20 3axucmy (0ani — 313), 3ymosneHe, 8 nepuwly yepay, MiHHapPOOHUMU Ma
espoiHmezpayiliHumu 30608’a3aHHAMU YKpaiHU w000 adanmauyil 8imyu3HAHO20 3aKO-
HoOascmea y uili cpepi 00 MinHaAPOOHuUX sumoe. [losedeHo, U0 OCHOBHUMU MO3UMmue-
HUMU HOB0BBEOEHHAMU CMasu: 3anpoeadreHHs NoeOHaHHA 0608°A3K08020 MiHiMymMy
3a6e3ne4yeHHA npauisHukie 313 i3 moxausicmio npuliHAMmMsA pobomooasyem pilleHHSA
npo 3abe3ne4yeHHs NpauieHuUKie 313 NOHAOHOPMOB0; HAOAHHSA rpiopumemy 3acobam Ko-
/AIeKMUBHO20 3axucmy Hao 313; KoHKpemu3ayia npae NpauieHUKie w000 yyacmiy supi-
WeHHi numadb npo 3abesneyeHHs ix 313; peanamenmauyia npoyedypu subopy pobomo-
dasuem 313 NoHa0 8cMaHOB/EHI MiHIMAIbHI HOPMU.

3anponoHo8aHoO HU3KY 3ax00i8 01 CPUAHHA NPAKmMuYHil peanizayiil nonoxeHs Mi-
HiManbHUX suMoe 6e3neKu i OXopoHU 300P08’A Mpu BUKOPUCMAHHI MPayieHUKAMU 3aCO-
big iHOUBIOYyanbHO20 3axucmy Ha poboyomy Micyi: po3pobka pekomeHOayili 68 pobo-
mooasyie Mo nposedeHHIo OUiHKU rpogeciliHux pu3ukie Ha poboyux Micysax; HAOAHHSA
KOHCY/1bmamueHUX nocsaye y cgepi nposedeHHs OUiHKU pu3uKie Ha pobovux micyax ma
wo0o subopy 3I3 noHad ecmaHosneHi HopmMmu (maki nocsayau moxce Hadasamu [ep-
HWaBHa cywba YKkpaiHu 3 numaxs npayi); HA0aHHA opaaHamu [epxnpayi vu iHWumu
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Tpydose npaso i npaso coyiasnbHo20 3a6e3neyeHHs

cyb6’ekmamu nocnye 3 NposedeHHs OUYiHKU pU3uKie Ha poboyux micysax (ocobauso akmy-
aMbHUM Y€ € 0718 MAUX CiflbCbKO20CnooapcbKux nidnpuemcems). BuHeceHo npono3uuito
w000 3anposadHeHHA CMUMYMBAHHA pobomodasuie 0o 3a6e3reyeHHs NpPayieHUKie
(v momy yucni cinbcbKko2ocrnodapcbKux nionpuemcms) 313 yepes 8CmMaHOBAEHHSA 3a1eH(-
HOCmi po3mipy 8HecKie Ha 3a2a/1bH00608°A3K08e OepicasHe CMPaxy8aHHS 8i0 HeWacHo-
20 8UNAOKY Ha 8uUpobHUYMEI ma npogeciliHo2o 3ax80pHOBAHHSA 8i0 pieHA 8UPOOHUYO20
mpasmamusmy/npogpeciliHoi 3axgoprosaHocmi Ha MiONPUEMcMai.

Knwuoei cnoea: besnexka npauyi ma 300po8’s npauieHUKie, supobHUYi PU3UKU,
30KOHO0a8CcMB0, 3acobu iHOUBIOyanbHO20 3axucmy, Hebe3sneyHi supobHuUYi pakmopu,

0XOPOHA Npayi, MpPagose peaynto8aHHs

Axmyanvnicme.

PoGota B CiTbChbKOMY TOCIOIAPCTBI
XapaKTePHU3YEThCSl HASBHICTIO HAa pPO0OO-
YHX MICISIX TPALIiBHUKIB HU3KH KN~
BHX Ta HEOE3MEUHUX BUPOOHHUHX (haKTO-
piB. Hacminkamu X BIUTMBY Ha OpraHizm
JEOMHA MOXKYTh CTaTH Y BiATOBITHUX
YMOBaX, TPaBMH, Pi3Ke MOTIPIICHHS CTa-
HY 3/I0POB’sI, PO3BUTOK Pi3HUX 3aXBOPIO-
BaHb, 3HIDKCHHS PIBHS IPAIe3IaTHOCTI,
II0 B Pe3y/bTari 3HWKYE PIBCHB 3aXUIIIe-
HOCTI MPAIIBHUKIB TIPH BUKOHAHHI HUMH
TPYIOBHUX 000B’SI3KIB.

Js  ClTbCHKOTOCTIONAPChKOI  Tamy3i
HAWTOMIMPEHINIMH IIKiJTHBUMU Ta He-
0e3neyHrnMH BUPOOHUYMMU (PAKTOpaMu
SIBISIFOTHCS: (DI3MYHI — MAIllMHU 1 MeXa-
HI3MH, IO PyXaIOThCS; PyXOMi YaCTHHU
BHUPOOHUYOrO OONAHAHHS, iIBUINCHA
3aIWICHICTh Ta 3ara3oBaHICTh MOBITPS
poOoUoi 30HM; MiJABUIICHUH PiBEHb Bi-
Oparii; miJBUINCHA HANpyra eJIeKTpUY-
HOTO II0JIS TOIIO; XIMIYHI — ITECTHIIM/IM,
arpoximMikatd, JIKapchki W MiHepasbHi
JIOMIIIIKKA JTO KOPMIB, Je3iH(eKIiiHI Ta
MHUitHI 3ac00H, ra3u po3KJIaay OpraHiu-
HUX PEYOBHH, BIIIIPAbOBaHI I'a31 TOIIO;
010JI0TIUHI — TATOT€HHI MIKPOOPTaHi3MH
(GakTepii, BipycH, pUKETCIi, CITIPOXETH,
rpuOHM, HAWMPOCTIIN) Ta MPOAYKTH IX-
HBOI JKUTTEISIIBHOCTI; MAKPOOPTaHi3MH
(pocIMHU, TBAPUHU Ta TMPOXYKTH IXHBOL

JKUTTEMISUTBHOCTI, a TaKOX KYJIBTypH
KJIITHH 1 TKAHWH); Tcuxodizionoriuni —
¢Gi3udHI TIepeBaHTaXeHHS (omepanii 3
JOTIISTY 33 TBAPHHAMH, SIKi BUKOHYIOTH-
sl Bpy4HY); HEpBOBO-TICUXIYHI TIepEeBaH-
TaXEHHsI (EMOIIHI MepeBaHTaXKECHHS
i Yac MEepEroHiB TBAPHH, BHUIIACAHHI,
TPaHCIIOPTYBAaHHs, PO3YMOBE IIepeHa-
NpY)KCHHsI, TIepeHAINpyKEHHsI aHali3a-
TOpiB, MOHOTOHHICTh TIpalli, €MOLIHHI
MIePEBAHTAKCHHS TTiJ] 9aC BiUIOBITIOBAH-
Hs, 320010 Ta TPAHCHOPTYBAHHS IITHIL
TOIIIO).

3 00’€KTHBHUX MpPUYHAH HOBHICTIO
BUKJTIOYHTH BIUIMB HABEICHHUX IIKiJ-
JUBUX 1 HeOEe3NMeYyHUX BUPOOHUYMX
(dakTopiB Ha JIFOAMHY B MPOLEC] Mpaili
HEMOJKJIMBO, aJie¢ MO)KHA CTBOPUTH Ha
poboyomy Mmicii 6e3medHi YMOBH TIpalli,
TOOTO TaKl, 3a IKUX BIUIMB IIKIJIMBHX 1
HeOe3neyHnX BUPOOHIYNX (PaKTOPiB Ha
MPALIOIYMX BUKIFOYCHUH a00 1X piBHI
HE TEPEeBMIIYIOTh TIrEHIYHUX HOpMa-
TUBIB. JIOCATHEHHS LBOTO 3IIHCHIOETH-
csl 4epe3 KOMIUICKC ITPAIeOXOPOHHHX
3ax0J1iB, 3aKPIIJICHUH B 3aKOHOJIABCTBI.
OfHHUM 13 TakuX € 3a0e3MeUYeHHs Tpa-
LIBHUKIB CIIEOSTOM, 1HIINMH 3aco0a-
MH 1HIUBIAyaJIbHOTO 3aXUCTY, IO 3T/~
HO cT. 8 3akony Ykpainu «IIpo oxopony
npami» Ta cT. 163 Komekcy 3akoHiB mpo
npairo Yipaiau (gaii - K3ull) seisers-
cs1 000B’SI3KOM pOOOTO/IABIIS.
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IIpore mpakTUYHE BTIJIEHHS HaBEIe-
HUX 3aKOHOJIABYMX IPHITUCIB MOKIHBO
Ha HAJIC)KHOMY PiBHI BUKJIFOYHO 3@ YMO-
BH JIOCKOHAJIOTO MEXaHi3My peaizarii
[UX MPABOBUX HOPM, JOCIIIKEHHS CY-
YaCHOT'O CTaHy SKOTO i 3yMOBJIIOE aKTy-
AJBHICTh TaHOT Mpalli.

AnHaniz ocmannix 00cnioHeHv
ma nyO6nikauiii.

3BaKkaro4l Ha BAXKIMBICTH NpoOITe-
MH, B HayKOBHX KOJAaX JOCTIKCHHIO
PI3HHX aCIIEKTiB MPABOBOTO PETYIIOBaH-
HS OXOPOHM Tpalli B CLIbCBKOMY TocC-
MIOAPCTBI MPHIULIETHCS 3HAYHA yBara.
Cepe/l HayKOBIIIB, 10 3aMAJIUCh ITI€0
POOIEMaTHKOIO, BAPTO BHIUTHTH TAaKUX
BUCHHX Y Tay3sIX arpapHOro Ta TPYyHo-
Boro mpaga, sik H. O. baraii, H. b. borno-
tina, B.IL Xymman, O. A. Mipomsu-
yenko, B. B. Hocik, O. O. [TorpioHui,
B. LIIpokonienxo, H. I. Turosa, B.1O. Yp-
keBud, LI. [lammmua, B. 3. fIHuyk Ta
in. [IpoTe okpeMOro OCiHKEHHS CTaHy
MIPABOBOTO PETYIIOBAHHS 3a0e3IIeueHHS
MPAIiBHUKIB Y CIJIbCHKOMY TOCIIOIAPCTBI
3aco0aMM  THIUBITYaJbHOTO  3aXHCTY
JIOC1 HE TIPOBOIMIIOCE.

Memoto cmammi € IOCIITKCHHS
CY4acHOTO CTaHy IPaBOBOTO PETYIIIO-
BaHHS 3a0e3leueHHs MPAIiBHUKIB Yy
CLUTBCHKOMY TOCIIOHApCTBI  3ac00aMu
IHAMBIIyaJIbHOTO 3aXMCTy, aHali3 3a-
KOHOIABYMX HOBEJ, BHOKPEMIICHHS OC-
HOBHMX HEJOJIKIB y LIl cdepi Ta pos-
poOKa TPOMO3HITiH MO0 X YCYHEHHS.

Pesynomamu.

Buxonsuu i3 BU3HAYEHHS NOHATTA
«3aco0M  1HIMBIIYaJbHOTO 3aXHCTY»
(mami — 3I3) (3akpimwteHoro B MiHi-
MaJIbHUX BHMOTax Oe3IeKH i OXOpOHHU
300pPOB’sT MIPH BUKOPHUCTAHHI IIpalliB-
HUKaMHU 3aco0iB 1HAMBIIyaJbHOTO 3a-

XHCTY Ha poO0YOMY MicIli, 3aTBEpIIKE-
HHUX Haka3oM MiHicTepcTBa coliabHOT
nomiTuKY Ykpainu Bix 29.22.2018 p. Ne
1804) mo Takux BIAHOCATH BCi 3aCO0M,
SIK1 MIPU3HAYCHI JUTS HOCIHHS 1 BUKOPH-
CTaHHS TPAI[iBHUKOM 3 METOK 1H/IH-
BiyaJIbHOTO 3aXHCTy BiJ OIHOTO abo
O1ITbIIIe PU3HKIB, SIKI MOTJIH O CTaHOBH-
TH 3arpo3y Oe3Iieri Ta 310poB’I0 Ha po-
00Ti, a TAaKOX OyIb-sKi IPUCTOCYBAHHSI,
aKcecyapH 4u 3MiHHI KOMIIOHSHTH, IIPH-
3HaYeH1 UId i€l MeTH. 3BiICH OCHOBHE
npusHaueHHs 313 — MiHIMI3yBaTH pH3H-
KM, HassBHI Ha poOOYOMY MicCIli TpariB-
HHUKa, TOOTO NpodeciiiHi pU3HKH.

Sk noBomAThH (axiBIli, CIIUPAIOYHCH
Ha kiacudikamiro npodeciiHuX pu3u-
KiB, po3po0ieHy creriamictamu Mixk-
HaponxHoi opraHizamii mpami Tta Bceec-
BITHBOI OpraHi3ailii OXOpOHH 3710POB’,
JUTSL BUPOOHUYHUX TIPOIECIB Y CUTBCHKO-
My FOCHOIAPCTBI XapaKTepHa HAsBHICTh
3HAYHOI 1X KinbKkocTi. T1oACHIOETBCS 11e
SIK  O0’€KTMBHUMH YWHHUKaMU (TeX-
HOJIOTi€I0 BEICHHS CLIBCBKOTO TOCIIO-
JIapCTBa) Ta 1 TUM, 110 3 OJHOTO OOKY,
B VYKpaiHi CLIBCBKOTOCIIONAPCHKE BH-
POOHUIITBO 1 CyMIXKHI Tajiy3i € 1ocTar-
HBO PO3BHHCHUMH, B HHX IHTCHCHBHO
3aCTOCOBYIOTBCS ~ BHCOKOCHEPI€THYHI
TEXHOJIOTii BUPOOHHITBA 13 3aCTOCY-
BaHHSM XIMIYHUX Ta OIOJOTIYHUX pe-
YOBHH, a 3 1HIIOTO — JIJISl BITYM3HSHUX
CLITBCHKOTOCIIONAPCHKAX I IIPUEMCTB
XapaKTEepHUM € 3aCTOCYBAHHS MOpPaib-
HO 1 (I3MYHO 3acTapiioi CUTbCHKO-
TOCIIONAPCHKOT TEXHIKA 3 MPaKTHIHO
BHYEpIaHUM pecypcoM (micist 10-piu-
HOTO 1 OUIbIIEe TepMIiHY eKCIuTyarallii).
BHaciimok moenHaHHS UX (PaKTOPiB
piBeHb TpodeciiHOr0 PHU3HUKY 3HAYHO
MIABHUIIYETHCS 1, HA IEPEKOHAHHS BYC-
HUX, YHHKHYTH Y CUIBCBKOTOCIOAAp-
CHKOMY BUPOOHHIITBI CUTYAIIH 3 MiBH-
[ICHUM PU3HUKOM HHHI BXKE HEMOXKIIBO
(Toriramsimi & et al., 2010: 53-54).
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HaranpHicTe TIpoONIEMH  BHCOKOTO
podeciiHOTO PU3HKY Y CLITBCHKOMY TOC-
TOIAPCTBI MiITBEPIUKYETHCS 1 CTATUCTHY-
HUMHU JaHUMH [IOAO PiBHS BUPOOHIYIOTO
tpaBMarusmy. Tak, y 2019 p. B arporpo-
MHCJIOBOMY KOMILIEKCI 3adikcoBaHo 517
HEIIaCHUX BHIAKIB, MOB’SI3aHUX i3 BH-
poOHunTBOM. Ile TperTiii 3a BEIUUHUHOIO
MOKA3HHUK TICIS  COIIATbHO-KYJIBTYPHOT
cthepu Ta TopriBmi (924 HelacHUX BHU-
MaJKh), Ta BYTUIBHOI ITPOMHCIOBOCTI
(690 nemacHux Bumajkie). [Ipu 1bOMy
MOKAa3HUK CMEPTEIBHOTO TpPaBMaTH3My
IUTS CLTBCBKOTO TOCIIOIAPCTBA € OIHUM 13
HAWOLIBIIMX Cepell YCix raimyseit: i3 517
HEIIACHUX BHUIAKIB 80 May cMepTeNbHI
HACJIJIKK, TOOTO TIOMEP (PaKTHIHO KOKCH
moctrit noreprimii («CTaH BUPOOHHIO-
T0 TpaBMaTH3My...»). JIIsd TOpIBHSHHS
— B €BPOINECHCHKUX KpaiHaX B arpapHo-
MY CEKTOpi OJJHH CMEpPTEIIbHUI BHIIAI0K
npumnagae Ha 800 — 1200 TpaBMOBaHHMX
(Pynunupkmii & et al., 2013: 115).

Cepen OCHOBHUX MPUYHH, IO MPH-
3BOIATH JO TAaKOTO CTaHy pedei, mpe-
BAJIOIOTh OpraHi3alliiiHi, B OCHOBHOMY
— HEIOJIKHY 1 YIyIIeHHs Y poOOTi KepiB-
HUKIB MiIPHEMCTB Ta (axiBLiB i3 0XO-
POHU Tparli a0 CIEIaicTiB SKi BUKO-
HYIOTh 11i 000B’s13ku (Pymuunbkuii & et
al., 2013: 116). Takox mo Haimomupe-
HIIIUX MPUYUH BUCOKHX MTOKA3HHUKIB BH-
POOHUYOTO TPABMATH3MY Y CLIBCHKOMY
TOCIIOAAPCTBI  BIMHOCSTB: IOPYIICHHS
TpyHOBOI Ta BHUPOOHHYOI IUCIMILTIHH;
BIJICYTHICTb 200 HESKICHE MPOBEICHHS
HABYAHHS Ta IHCTPYKTaXIiB 3 OXOpO-
HU TMpaii; He3aJO0BIIbHUI TEXHIUHHMA
CTaH TPaKTOPIB Ta MAIIMHHO-TPAKTOP-
HUX arperariB; HMOPYIICHHsS BUMOT 0e3-
MEKU TiJ dYac eKCIUIyarallii MaIluH-
HO-TPAaKTOPHHUX arperariB; MOPYIICHHS
TEXHOJIOTTYHOIO TIPOLECY; BIJICYTHICTh
a00 He3acTOCYBaHHS 3aCO0IB KOJECKTHB-
HOTO Ta iHAuBimyansHOro 3axucty (LLy-
npenko, 2017: 47).

Bapro BimMITHTH, IO B OCTaHHIM
4acoM y CBIiTI HaOyBa€e TOIIMPEHHS TaK
3BaHa «KOHIICIIIiS HYIBOBOTO PH3HKY»
9H «KOHLCIIIiSI HyJIbOBOTO TpaBMaTH3-
My». Tak, MixkHapoaHa acorais co-
mianpHOTO 3a0e3nedyeHus (ISSA) pos-
pobuia koHueniiro Vision Zero, 1o
SABIIE COOOI0 AKICHO HOBUM MiaXix IO
opranizaiii npo(iuIaKTUKA BUPOOHUYO-
TO TPaBMaTU3MY, SIKHI 00’ €THY€E TPH Ha-
MpSIMKH — Oe3IeKy, Tirieny mparii i Ona-
TONOYYYsl TIPAI[IBHUKIB Ha BCIX PIBHAX
BupoOHunTBa. Konnemmist Vision Zero
BH3HAYa€e CiM MPaBWJI, peatiallisi SKuX
poOoTOmABIIEM CHPUATAME 3HIKCHHIO
BUPOOHUYOTO TpPaBMATU3My Ta TIpode-
CIHMX 3aXBOPIOBAHb Ha IIIMPUEMCTRI.
Jlana koHIenis Moxxe OyTH aganToBaHa
JI0 Oy/Ib-KOT T'aTy3i €KOHOMIYHOI JTisTb-
HOCTi. BoHa mependadae BIpoBaKEHHS
Cy0’€KTaMH TOCIIOAAPIOBAHHS CHCTEMHU
iIeHTH]IKAIIT Ta OLIHKU PU3HUKIB Y TIO-
€JIHAHHI 13 MOTHBAIIIEIO TPAIIBHUKIB JI0
Oe3revHol mparli Ta 3aJy4eHHs 1X 10 BU-
SIBJICHHST 1 MPOQUIAKTUKY HEOe3MeUHUX
BUPOOHUYMX CUTYyaIliil. Y pe3ynbrari —
BUPOOHUYI PU3HKH MAOTh OYTH 3HIKCHI
JI0 MiHIMQJIbHOTO, «HYJIbOBOTO» PIiBHS.
VYkpaiHa Tex IOYHMHAE 3aCTOCOBYBaTU
IO KOHIICTIIIIIO0, HAIIPHKJIAM, HA OKPEMHX
00’extax atomHoi eHepreTuku («Ha 3a-
nopizekiit AEC...») Ta iH.

OpHak, SK CHpPaBEUINBO MEPEKO-
HYIOThb CICIIANICTH, Ui CLIbCHKOTO
rocmomapcTBa YKpaiHM B Cy4YacHHUX
yMOBax OUIbIII peajbHOIO € IHIIA KOH-
LEMNLis - MPUHAHITHOTO (IOITyCTUMOTO)
PH3HKY, SIKa IMOJISrae y IparHeHHi I10-
CSTHYTH TaKOTO PIiBHA O€3MEKH Ipaili,
KM CHPUHAMAIOTh TPAIiBHUKH CiJTb-
CBKOTOCIIOAAPCHKHUX  IMIIIPHEMCTB Y
MAHWH Yac, BUXOISYU 3 PIBHS KHUTTS,
CTYIICHIO MEXaHi3allli Ta aBTOMaTH3aIlil
BUPOOHUYUX TPOLECIB, YIOCKOHATICHHS
3ac00iB 3axucty (Kmunenxo, 2013: 133;
be3syoxo, 1997: 49).
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KoHnemniist DOMycTHMOTO PH3HKY
BiJOOPa)KAETHCS B YHHHOMY IIPAIICOX0-
POHHOMY 3aKOHOJABCTBI Ta MOKJIaJCHA
B OCHOBY 3ampoBakeHoro Konmenii-
€10 peOopMyBaHHS CHCTEMH YIIPaBIIiH-
HSl OXOpoHOIo mpami B Yipaini («IIpo
cxBaseHHs Konmenmii pedopmyBaHHS
...») PU3UK-OPi€EHTOBAHOTO IiJIXOXy 10
OXOPOHH TIPAILli.

Y CBOI0O dYepry, pH3HK-OpIEHTOBA-
HUH miaxig 0a3yeTbes Ha MOJOKECHHIX
Hupexrusu Ne 89/391/€EC Ilpo Bupo-
Ba/DKCHHS 3aXOJiB, IO CIPHUSIOTH ITO-
JIMIICHHI0 OE3MeKH Ta TirieHd Tmpar
MpaliBHUKIB Ha BUPOOHUITBI (/Iupek-
tuBa Ne 89/391/€EC Ilpo BrpoBaKeH-
HSI 3aXO/IB ...), OCHOBHOIO METOIO SIKOI €
BITPOBAKCHHS 3aXOiB MPEBEHTHBHOTO
Xapakrepy, CIpSIMOBaHHX Ha 3ao0iran-
Hs HEIACHUM BWITaJKaM Ta mpodeciid-
HUM 3aXBOPIOBAHHSIM.

Bumie Mu BXe TOBOPIIIH, IIO Of-
HMM 13 3aX0iB, SIKI 32 CBOIM 3MIiCTOM
CIPSIMOBaHI Ha 3MCHIICHHS HETaTHB-
HOTO BIUTHBY HEOC3MEYHHUX Ta LIKiIJIH-
BHUX (DAaKTOpIB BUPOOHMYMX (PAKTOPIB
Ha NpaLIOIOYMX, € BUKOpucTaHHsA 313.
3a0e3revyeHHs HUMH TPAI[iBHUKIB BXO-
JIUTH 10 00OB’SI3KIB POOOTONABIISA, 1 1Is
Te3a 3aKpilUieHa SK B HAI[IOHAIBHOMY
(ct. 8 Bakony Ykpainu «Ilpo oxopony
mpami» Ta ct. 163 K3mll), Tak i B Mixk-
HapOJHOMY 3aKkoHOmaBcTBi (M. 1 cT. 9
Hupexrusu Ne 89/391/€EC).

OCHOBHUM HOPMATUBHUM  aKTOM,
IO JTOHEJABHA BCTAHOBIIOBAB ITOPSIOK
3abesmeueHns 313 mpaniBHUKIB (Y TOMY
YHCI CUTBCBKOTO TOCIONAPCTBA), UL
SIKHX iX 3aCTOCYBAaHHS € OOOB’SI3KOBHM
I 9ac TPYAOBOTO IPOIIECY, a e poOOTH
13 IIKiJJTMBUMH 1 HEOC3MIEYHUMH yMOBa-
MH TIpalli, a TaKoK POOOTH, OB’ sI3aHi 13
3a0pynHEHHSIM a00 HECHPUSTIMBHMHU
METEOPOJIOTTYHUMH yMOBamH, Oyio Ilo-
JOKEHHSI TIPO TOPSHOK 3a0e3IeUeHHs
MPAIIBHUKIB CIICIIATbHIM OJISITOM, CIIe-

iaJTbHAM B3YTTSM Ta IHIIUMHU 3aC00aMH
IHIIUBITyaJIbHOTO 3aXHMCTY, 3aTBEp/KECHE
Haka3oM JlepKriprpoMHAIIALy YKpaiHu
Bix 24.03.2008 p. Ne 53 («IIpo 3arBep-
ToKeHHs [1omokeHHs TIpo MopsIoK 3a0e3-
MEYECHHsI TPALiBHUKIB. ..», 2008). 3rigHo
poro IlonokeHHsT poOOTOABEIb [TOBH-
HeH OyB 3abesmeunt 313 mpariBHHUKIB
3a BHIAaMH Ta B 00Csrax, BCTAHOBICHUX
B HOpMax 0e30I1IaTHOT BUIa4i TpalliBHU-
KaM CIICIIAIBHOTO OIATY, CIICLiabHOTO
B3yTTS Ta IHIIMX 3acO0IB 1HIMBITyasb-
HOTO 3aXHCTY.

[Ipore 15 ciunsg 2019 p. HaOyB 4MH-
HOCTI HOBMH JOKYMEHT — MiHIMaJIbHI
BUMOTH O€3MEKHU 1 OXOPOHH 3I0POB’ S ITPU
BHUKOPHCTaHHI TIpalliBHUKAMHA 3ac00iB
THTBITyaJIbHOTO 3aXHCTy Ha poOouOMy
MiCIIi, 3aTBep/KeHI HakazoM MiHicTep-
CTBa COIIATLHOT MOMITHKK YKpaiHHU Bij
29.11.2018 p. Ne 1804 (mami — MiHiMaIb-
Hi Bumorn) («IIpo 3arBepmkeHHss MiHi-
MaJIbHHX BUMOT ...», 2018). Moro mpu-
HHATTS OyITo 3yMOBJICHO, B TIEPIILy Yepry,
HEOOX1IHICTIO ajanTaii yKpaiHChKOTo
3aKOHOZIABCTBA PO OXOPOHY TIpami 10
3aKOHOZIaBCTBA €BPOIICHCHKOTO COIO3Y, a
came — J0 JupextuBu Pamgun Ne 89/656/
€EC Bin 30 ymucronama 1989 p. npo miHi-
MaJTbHI BUMOTH OE3IEKH 1 OXOPOHH 3110~
POB’Sl TIpU BHKOPUCTAHHI MPaIliBHUKAMUA
3ac00iB 1HIMBIyaJIbHOTO 3aXHCTYy Ha PO-
6ogomy Micti («dupexrusa 89/656/EDC
Cogera EBponetickux Coo01iecTB 0 Mu-
HUMAJTBHBIX TPEOOBAHMSX . ..»). BiamMiTh-
MO, 1110 Hapa3i eBPOIHTErpalliifHi Ta MiXK-
HapoIHi 3000B’s3aHHS YKpaiHU YHHSITH
3HAYHHH BIUTUB HAa PO3BUTOK BCIX ray3ei
3aKOHOZIABCTBA, Y TOMY YHCII i arpapHo-
ro (T'adyposa, 2019: 14). He ckianaroTh
BHKJIFOUCHHS 1 HOPMATHBHI aKTh y cdepi
PETYIFOBaHHS BITHOCHH 13 OXOPOHH Mparti
Y CUTLCBKOMY TOCIIOZIaPCTBRI.

BuBuenHs 3mMicTy MiHIMaJIbHHUX BH-
MOT' TIOKa3ye, II0 B HbOMY (DaKTHIHO
BIJITBOPEHI BCi MOJIOXKEHHS J{UpeKTHBH
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Pagu Ne 89/656/€EC. JIo 0CHOBHUX HO-
BOBBEJICHb BaPTO BiTHECTH HACTYITHE.
[To-nepire, sik 1 panime, pobOOTO-
nIaBenb 3000B’s3aHMI  3abe3nedyBaTu
npaiiBHUKiB 313 3riHO BCTaHOBICHUX
MIHIMaJIbHUX HOpM. I MpaIrorounx
Yy CUILCBKOMY TOCIOIApPCTBI IIi HOPMH
penaMeHToBaHi: HakazoM JlepikaBHO-
T0 KOMITeTy YKpaiHH B IPOMHCIOBOI
Oe3IeKr, OXOPOHM TIpalli Ta TIPHUYO-
ro Haniny «[Ipo 3arBepmkenns Hopm
0e3I1aTHOT BUIaul CIIeIiaJbHOTO OJIATY,
CHEIIATBHOTO B3YTTS Ta IHIIMX 3aC00iB
IHAMBIAyaJIbHOTO 3aXUCTy IpalliBHHU-
KaM 3arajibHuX npodeciii pi3HHX Tay-
3edl mpoMuciioBocTi» Bin 16.04.2009 p.
Ne 62, a Takox Hakazom MiHicTepcTBa
Ipalli Ta COIaJIbHOT MOJITUKU YKpaiHH
ta KomiTeTy mo Hammsimy 3a OXOpOHOIO
npai Ykpainu «[Ipo 3arBepmkenus Tu-
MOBUX HOpPM O€3IUIaTHOI BUIAYi CIICIli-
AIBHOTO OJIATY, CIEIIaJIbHOTO B3YTTS Ta
IHIIMX 3acO0IB 1HIMBIAYAJILHOTO 3aXH-
CTy TIPaLliBHUKAM CLTECHKOTO Ta BOJHOTO
rocriomapcTay Bix 10.06.1998 p. No 117.
OctaHHI [OOKyMEHT, SIKAH (ak-
TUYHO € OCHOBHHM /ISl BH3HAYCHHS
MiHIMadpHUX HOpM Bumadi 313 mpa-
[IOIOYUM Y CLIBCBKOMY TOCIOIAapCTBi,
€ 3acTapiiuM Ta MOTpedye TeperisiLy.
Hacammnepen, BiH He y3roJUKeHHH 13
nitounM  Kimacugikatopom npodeciit
JIK 003:2010 («Knacudikarop mpode-
citi JIK 003:2010», 2010). Kpim Toro,
MPUUHATI Mi3HiIIe BUIne3ragaani Hopmu
0e3Iu1aTHOT BUIadi CIeHiaIbHOTO OJIATY,
CIEIiaIbHOTO B3YTTS Ta 1HIIUX 3aCO0iB
IH/IMB1TyaJIbHOTO 3aXKCTY MpalliBHUKAM
3araJibHUX mpodeciii pi3HUX Tany3ei
MPOMUCIIOBOCTI  TepeA0ayaroTh  1HIII
Hopmu 313 miist mpodeciid, sKi MiCTSATh-
ca U y ranyszeBux Hopmax. Tak, Hamu
OyJI0 MPOBENEHO TOPIBHSIHHS MEPENTiKy
313, BcTaHOBIEeHUX i1 cTOpoka B Hop-
Max Oe3IUIaTHOI BUIAdi CIIELiadbHOTO
OJISITY, CIEIiaJbHOTO B3YTTS Ta IHIIHX

3ac00iB 1HIMBIYaIbHOTO 3aXHCTY Tpa-
IIBHUKAM 3arajibHUX npodecii pizHUX
ramy3eid MPOMHCIOBOCTI Ta THIOBUX
HOpMax Oe3IUIaTHOI BHAYi CHeIiaib-
HOT'O OJISITY, CIIEIIaIbHOTO B3yTTS Ta iH-
KX 3aCO0IB 1HANBITYaTbHOTO 3aXHCTY
MpaIiBHUKAM CIUIBCHKOTO Ta BOIHOTO
rocronapcTaa. Ilepimuii i3 JOKYMEHTIB
3000B’s13ye poOOTOJABISI 3a0€3MCUUTH
CTOpOXKa TMiJ 4Yac 4YepryBaHHS B IIPO-
XIZHIA TIANTPHEMCTBA KOCTIOMOM Ta
YepeBHKAMHU; ITiJ] 9aC OXOPOHH 00’€K-
TiB, CKJIAJICBKUX IIPHMIIIEHb TOAaTKOBO
TUTAIIEM 3 KAIFOIIOHOM; HAa 30BHIITHIX
po0OTax y3UMKY JOAATKOBO yTCILICHH-
MU KYPTKOIO Ta IITaHAMH, Y00OTaMH,
KO)KyXOM, IIANKOIO 1 pyKaBHIsIMH. [a-
Jy3€Bi K HOPMH Iepea0avatoTh BHIATY
CTOPOXY JIMIIE IDIania OAaBOBHSHOTO 3
BOJIOBIAIITOBXYBAJIEHIM ITPOCOYCHHSIM.
Sk 6a4nMO, CIIOCTePIraeThCsI TEHACHIIIS
110 po3mupeHHs meperiky 313, i me mpa-
BIJIBHO, OCKUTBKH CIIPHSIE ITiIBHIICHHIO
PIBHS 3aXHIICHOCTI MpPAIOIYUX BiJ
HETaTUBHOTO BIUTUBY IIKiUIMBUX 1 He-
0e3neyHNX BUPOOHUIHX (PAKTOPIB.

[To-npyre, Opi€HTYIOUHUCh HA CBI-
TOBHHM J1OCBij, MiHIMaIbHI BHMOTH
BPETYIIOBAIM THTAaHHA 3a0e3neUeHHS
npaniBHukiB 313 MoHam BCTaHOBJIEHI
Hopmu. lleli kpok Oe3ymMOBHO € Tipa-
BIJIBHUM, OCKUIBKH JI03BOJISIE POOOTO-
JABIIIO «THYYKOY» ITJXOIUTH II0 TATAaH-
Ha 3abe3necueHHS 313, MakCHMaJIbHO
BPaxOBYIOUH CIICIH(DIKy BHPOOHHIHX
MpoIeCiB Ha KOHKPETHOMY CUIBCBHKO-
TOCIONAPCHKOMY ITiIIPHUEMCTBI, acop-
tumeHT 313, ynockoHaneHHs X 3aXwuc-
HUX BIACTUBOCTEH TOIIIO.

OCHOBHOIO YMOBOIO AJIsi OOIPYHTY-
BaHHs BHOOpPY 313 moHax BcTaHOBIEHI
HOpMH T1. 6 MiHIMaJIbHUX BUMOT Ha3u-
Ba€ MPOBEICHHS POOOTOIABIIEM OLlIHKU
313 3a TaKMMHU KPHUTEPIsIMH: BiIIOBi/I-
HICTh CTYIEHIO ICHYFOUUX PHU3HUKIB IS
JKUTTS Ta 300POB’SI MPALiBHUKIB Ta HE
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MPU3BEICHHS 70 Oy/b-SIKOTO 301IbIIICH-
HS PIBHSI [IbOTO PU3HUKY; BiIIOBITHICTD
ICHYIOYMM Ha POOOYOMY MICI[i yMOBaM.
OxkpiM Toro, o6pani 313 noBuHHI i X0-
JIUTH KOPUCTYBAUEBI Micisl HEOOX1THOTO
peryaroBaHHSL.

ITix 4gac 3milicHeHHs Takol OLIHKHU
poboTojaBenb MOBHHEH MPOaHATi3y-
BaTH Ta OI[IHUTH PU3UKH JIJIS KUTTS Ta
3[I0OPOB’sl MpAIiBHUKIB, SKI HE MOXHA
YCYHYTH 3a JIOTIOMOTOFO 1HIIMX 3aCO0iB.
J1o oCTaHHIX BiTHOCSATS, B TIEPIITY Yepry,
3ac00M KOJISKTUBHOTO 3aXHCTy, Oe3mey-
Hy OpraHizaimiro poOiT, 3aCTOCYBaHHS
OlbIl  OE3MEeYHUX TEXHOJOTIH, pedo-
BHH ToINO. Hampukiaza, obnaaHaHHS B
MPUMILICHHI TPUTOYHO-BUTSIKHOT BEH-
THIALIT Mae TPIOPUTET HaJl BUKOPHUC-
TaHHSM MPAIliBHUKAMH 3aCO01B 3aXHCTy
IUXanbHUX LUIAXiB. Takuil miaxing € 3a-
TAJIHONPUIHATAM Ha €BPOTECHCHKOMY
PIiBHI, BCTAHOBIIOEThCS CT. 3 J{upekTu-
Bu 89/656/EDC Ta miATBEPIKYETHCS
MO3UTHBHUM JocBiioM («IlociOHUMK 3
OLIIHKH PHU3HKIB ...», 1996: 44).

Takox poboToJaBelb Ma€ BU3HAUH-
TH XapaKTePUCTHKH, sIKi TOBUHEH MaTH
313 1 ePEeKTHUBHOTO 3aXHUCTY JKUTTS Ta
3/I0OPOB’s MPAIIIBHHUKIB BiJl B)KE BU3HAUC-
HUX PHU3HKIB, OEpydH J10 yBaru Oyab-saKi
PH3HKH, SKi MOXKe cTBOpUTH caM 313, a
TaKOX TOPIBHATH Xapakrepuctuku 313,
HasSBHUX Yy Cy0’€KTa rocrojaproBaHHs,
3 XapaKTEPUCTHUKAMH, BH3HAUCHUMH
mig yac 1iel omiHku. TyT Bia3HAYMMO,
mo mnocraHoBoro KaGinery MiHicTpiB
VYkpainu Bin 27.08.2008 p. Ne 761 Gyno
3aTBepKeHO TeXHIUYHUM perflaMeHT 3a-
co0IB IHIMBITYaIbHOTO 3aXHUCTY, SKHIM
BH3HAYa€ BUMOTH 10 PIiBHSA Oe€3MeKH
3ac00iB  IHJIWBIAYATbHOTO  3aXHCTY,
MPOBE/ICHHS MPOLEAYPH OLIIHKH BiIO-
BIJHOCTI TAKMM BHMOT'aM, BCTAaHOBIIIOE
MpaBWjia MapKyBaHHS 3a3HAYCHHUX 3a-
co0iB Ta BBeJIeHHs iX B 00ir. Ilel noky-
MEHT 00O0B’SI3KOBO MAa€ BPaxXOBYBATHChH

poboTtoaaBiieM pu OOIPYHTYBaHHI BH-
6opy 313 moHax BCTaHOBJIEHI HOPMH.
[To-TpeTe, s MoOJErIIEHHS BHOOPY
pobotonmariieM 313 moHaj BCTAHOBJICHI
HOPMH, O MIHIMaJIbHUX BHMOT OYJIO
BKITIOUCHO OpPIEHTOBHHUU Iepenik HeOes-
TIeK, 3a IKHX BUKOPUCTOBYIOTh JIOATKOBI
313, Ta opieHTOBHUIT TeperiK poOiT, sKi
BHMAraroTh 3aCTOCYBaHHS BiJIIOBIIHUX
313. Bignosigao n. 11 Mi"iMansHUX
BHUMOT 3a pe3yJibTaTaMu MPOBEACHUX 3a-
XOJIB CKJIAIAETHCS TAOJMIIS BPaXyBaHHS
PH3HKIB JIJIsI OOIPYHTYBaHHS BHOOpY Ta
Bukopuctanus 313 3a ¢opmoro 3rigHO
3 gomarkoM 4 1o MiHIMaJIbHUX BUMOL
OnHak 31 3MICTy IBOTO JIOKYMEHTY 3a-
JIUIIAETHCST HE 3PO3YMITUM, YU € CKJIa-
JIaHHS 3rajaHoi TaOauIl 000B’I3KOBUM,
SIKI HACTIMKK 11 BIJICYTHOCTI y pasi me-
PEBIPKH KOMITETCHTHHM OPraHOM CTaHy
3abe3neueHHs npaniBHUKIB 313 moHan
BCTaHOBIICHI HOpMH. BiacyTHi B MiHi-
MaJIbHUX BUMOT'aX 1 po3’sICHEHHS 1010
3aII0BHEHHS J1aHOT TaOJIHII.
[To-yeTBepTe, MPABUIBHHUM € 3aITPO-
Ba/UKEHHS MIiHIMAaIbHUMH BUMOraMU
(m. 15) o0oB’s13ky poOOTOMABIST KOH-
CYJIbTYBAaTHCh 13 MpalliBHUKAMH YH 1X
YIOBHOBOXCHUMH  IPEJCTaBHUKAMH,
PO CIIIKOO 3 YCiX MUTaHb, 110 OB’ 5
3aHl 13 3a0esreyeHHsM IX Oesmeku 1
30POB’sI MiJ] Yac BUKopUcTaHHs 313 Ha
pobounx wmicsx. Lle BimmoBimae Mixk-
HApOIHUM CTaHJIapTaM OXOPOHH Ipaili
(ct. 8 HupektuBu 89/656/EDC Ta cr.
11 dupexrusu 89/391/ EDC), no3Boisie
peanidyBaTd TPHUITUCH HAI[IOHATIBHOTO
3aKOHO/IaBCTBA IIIOJI0 y4acTi TMparliB-
HUKIB y OpraHisallii OXoOpoHHU Tpalli Ha
nianpuemctsi (cT. 153, 159, 161 K3nll).
[IpoTe, TO3UTHUBHO OIIHIOKYI BCi
BHUIIIEHABEJACHI 3aKOHOJABYl HOBEIU
1010 3a0e3MeYeHHs MPaIliBHUKIB CiJib-
cpkoro rocmomapcrsa 3I3, He MoxHa
OMHHYTH YBaror W MmpoOJeMHI acrek-
Td. Ha Hanry 1yMKy, BUKJIIHKAa€e CYMHIBH
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MPaKTHYHE BTUICHHS 3a3HAUCHHUX BUIIE
npuIuciB MiHIMAJIBHUX BUMOT IIOJIO
3a0e3IeueHHs IpalliBHUKIB (Y HAIIOMY
pasi CiTbCHKOTOCTIONAPCHKHX  ITiIpPH-
emctB) 313 moHaM BCTaHOBJIEHI HOPMH.
OOrpyHTYBaTH Li€¢ MO)KHA HACTYITHUM.
Ha nmanmii yac cinbchke rocronap-
CTBO YKpaiHH MepeKUBa€ KPU3OBI YaCH,
[0 JKOTHHM YMHOM HE CIPHSIE TOMY,
06 poboToaaBIi Opau Ha cede gonar-
KOBI BUTPATH IO 3a0€3MCUCHHIO MPaIliB-
HukiB 313. Ha npakTHIli HaBMaKy, HABITh
MiHIMaJIbHI, 000B’SI3KOBI HOpMH 3a0e3-
nedeHHs npamiBaukiB 313, He MOTpHMYy-
totbes (Pynnuupkuit & et al., 2013: 116).
OKpiM TOTO, SIK BUIDIMBAE IIi 3MICTY
MiHIMaJILHAX BHMMOI, BH3HAYEHHIO IIO-
TpeOu B noHagHopMmoBux 313 mae me-
peayBaTH OLIIHKA BHPOOHHYHX PH3UKIB
Ha poOOYMX MiCIIX. 3HOBY JK TaKH, Iis
mpoLenypa BIMarae HassBHOCTI y po0o-
TONABL BIAMOBIAHUX CIELIATICTIB Ta
MarepialbHUX pecypciB. | sSKIIO yMOB-
HO Ka)Xy4H, [Ie¢ HE € TPOOIEMOIO s
BEIIUKUX CUIBCHKOTOCHONAPCHKUX ITif-
MPUEMCTB, Ta Ha MAJIUX CLIBCHKOTOCIIO-
JAPCHKUX MIAMPUEMCTBAX CHTYAIiS IIPO-
THUIIC)KHA, , 3HOBY K TaKH, 3aTy4aTH [T
MIPOBE/ICHHS OIIIHKU PU3HKIB HA pOOOUHIX
MICIISIX CTOPOHHIX (haxiBI[iB HA TOTOBIp-
HIUX 3acajiaX — ¢ JTIOIAaTKOBI BUTPATH IS
poboTonapis. Sk mokasye 3apyOiKHUI
JOCBiJ, Hanpukian Ilombli, BHXOIOM
i3 Takoi CHTYyaIlil MOXe CTaTd po3po0-
Ka CTaHAApTIB, IO PO3’SICHIOKTH ML
Ta PO3KPUBAIOTH IHTAHHS OpraHi3aii
OLIIHKU MPOQECIHHNX PU3UKIB, HABOIATh
NPUKJIANA TOTO, SIK HPOBOAUTH OLIHKY
PHU3HKIB JUIS Pi3HUX BHPOOHMITB. Ta-
KOX y il KpaiHi HAJaro/mkeHa cucTeMa
JIOTIOMOTH POOOTOABIIM Y IIPOBEICH-
Hi OIIHKK MpodeciiHux pusukis. Taky
JIOTIOMOTY HAJIa€ TPYIOBa IHCIEKIIs.
Jis Manmux Ta cepemHiX IiIIpHEMCTB
pO3pO0OJICHI  CrelianbHl  KepiBHHUIITBA
JUIS OLIHKKA pH3HKiB. [lomymspHum €

BUKOPHCTAHHS MallIMH Ta CEpeTHIMHU
MAMPUEMCTBAMH TIOCITYT CIICIialli3oBa-
HUX KOMIAHIH Ui TIPOBEICHHS OLHKU
pmukiB  (bepesympkuit & AmameHKo,
2016: 66—67). Ykpaina Moxe epelHsATH
TaKu JOCBI.

Bucnosexu i nepcnekmuséu.

OTXe Ha NaHWI Yac CIOCTepIracTh-
Cs1 OHOBJICHHS 3aKOHOABYOI 0a3u M0N0
3a0e3MeUeHHs TPAIiBHUKIB  CLIBCHKO-
rocriofapchkux mianpuemcts 313 Ta
aJIanTaiis BiTIN3HSIHOTO 3aKOHOIABCTBA
y Wi cdepi 10 MbKHAPOIHUX BUMOT. J{0
MO3UTUBHHUX HOBEJ BapTO BiHECTH: 3a-
MPOBA/KCHHST TIOETHAHHS 00O0B’SI3KOBO-
TO MiHIMyMy 3a0e31eUeHHS MPaIliBHUKIB
313 i3 MOXJIMBICTIO TPHUAHSITTI POOO-
TOZABIIEM pIMICHHS PO 3a0e3IeUeHHS
npaimiBHuKiB 313 TOHaTHOPMOBO; HAJIAH-
HS TPIOpPUTETY 3ac00aM KOICKTUBHOTO
3axucty Hanx 313; KoHKpeTH3alis ImpaB
MPAIiBHHUKIB MO0 YYaCTi y BUPIIICHHI
MUTaHb 1po 3a0e3nedyenHs ix 313; pernia-
MeHTaris nporexypu Bubdopy 313 monazn
BCTAHOBIICHI MiHIMaJIbHI HOPMH. 3ax0-
JTAMH, SIKi CIIPSTUMYTh MPAKTHUHIA pe-
amizanii nependayeHx MiHIMaTbHUMH
BUMOTaMU OE3IIEKH 1 OXOPOHU 3J0POB’sI
IIPU BUKOPHCTAHHI MpaIiBHAKAMH 3aC0-
O1B 1HIUBIIyaJ bHOTO 3aXHUCTy Ha PoOo-
YOMY MICIIi, TIOJIOKEHb, MOJKYTh CTaTH:
pO3poOKa peKoMeHIaIii s poOoTo-
JIABIIIB MO MPOBEICHHIO OLIHKU Tpode-
CIHMX PHM3HKIB HA pOOOYHX MICIISIX; Ha-
JAHHS KOHCYJIBTAaTHBHUX MOCIYT y cepi
MIPOBE/ICHHS OIIHKHA PHU3UKIB Ha Pobo-
YHX MICLSX Ta 1040 Buoopy 313 moHan
BCTAHOBIICHI HOPMH (TaKi TOCITYTH MOXKE
HazaBatu [lepkaBHa ciyx0a YKpainu 3
MIUTaHb Mpalli); HaJdaHHs opranaMu Jlep-
JKIOpall Yd IHIIUMH Cy0’€KTaMH MOCIyT
13 TIPOBEJICHHS OI[IHKKM PU3HKIB Ha po0O-
YUX MICISIX (OCOONMBO aKTyaJ bHUM Iie
€ U1 MalHuX CLIbCHKOTOCIIONAPCHKIX
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mianpuemcts). Haperri, 3acoboM cTu-
MYITIOBaHHSI POOOTONABIIB IO 3abe3Ie-
YEeHHS MPAIiBHUKIB (Y TOMY YHCII CLIb-
CHKOTOCIIOAPCHKIUX MinpuemcT) 313,
MOXKE CTaTH BCTAHOBJICHHS 3aJIC)KHOCTI
pPO3MIpY BHECKIB Ha 3arajJbHO00OB’s3-
KOBE [IEpKaBHE CTPaxyBaHHS BiI He-
[IaCHOTO BHUITQJKy Ha BHUPOOHHIITBI Ta
podeCciiHOro 3aXBOPIOBAHHS BiJl PIBHS
BUPOOHMYOTO TpaBMaTtu3My/mpodeciii-
HOT 3aXBOPIOBAHOCTI Ha IMiANPHEMCTBI.
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Summary. The article is devoted to the investigation of the current state of legal regulation
of provision of agricultural workers with personal protective equipment, analysis of legislative
novelties and highlighting the main disadvantages in this area with the formulation of proposals
for their elimination.

It is defined that the legal framework for provision of workers of agricultural enterprises with
personal protective equipment (hereinafter - PPE) is currently being updated, primarily due to
Ukraine’s international and European integration obligations to adapt domestic legislation in
this area to international requirements. It is proved that the main positive innovations are: the
introduction of a combination of the mandatory minimum provision of workers by PPE with the
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possibility for the employer to decide on the provision of workers by PPE overtime; giving priority
to means of collective protection over PPE; specification of the rights of workers to participate in
resolving issues related to the their provision of PPE; regulation of the procedure for selecting PPE
by the worker in excess of the established minimum norms.

A number of measures are proposed to promote the practical implementation of the provi-
sions of the Minimum Safety and Health Requirements for the use of personal protective equip-
ment in the workplace: development of recommendations for employers to assess occupational
risks in the workplace; provision of advisory services in the field of risk assessment at workplaces
and on the selection of PPE above the established norms (such services may be provided by the
State Labor Service of Ukraine); provision of workplace risk assessment services by the State
Labor Service or other entities (this is especially relevant for small agricultural enterprises). A
proposal was made to introduce incentives for employers to provide employees (including agri-
cultural enterprises) with PPE by establishing the dependence of the amount of contributions for
compulsory state insurance against accidents at work and occupational diseases on the level of
occupational injuries / diseases at the enterprise.

Keywords: occupational safety and health of workers, industrial risks, legislation, personal
protective equipment, dangerous production factors, labor protection, legal regulation
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0O NMNUTAHHA NMPABOBOIO PETYTIOBAHHA
TPYAOBUX BIAHOCUH
Y CI/IbCbKOIToCnogAPCbKUX KOOMNEPATUBAX

T.C. HOBAK, KaHOudam opudu4yHuUX HayK, douyeHm,
doyeHm Kaghedpu azpapHO20, 3eMesIbHO20 MA eKos102iYH020 NPasa imeHi
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acucmeHm Kaghedpu yusisnibHO-Npasosux OucyunliH
binoyepkiscokuli HauioHanbHUl azpapHuli yHisepcumem
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AHomayia. Y cmammi aHanisyromecs npobaemu cy4acHo20 cmaxy rnpasosozo pe-
2YNBAHHA Mpyodosux 8IOHOCUH Y CinbCbKO20CMOOAPCLKUX Koonepamusax. [ocniomy-
roMbCA Nepcrnekmusu 8pezynto8aHHA Uux 8i0HOCUH 8 KOHMeEKCMI pegopmy8aHHA mpy-
008020 Ma OHOB/EHHA A2PAPHO20 30KOHOOAB8CMEQ.

3a pe3ynsmamamu 80ocniomnceHHA 3p0beHO BUCHOBOK PO HU3bKUL cmyniHb spezysto-
BAHHSA A2PAPHUX MPYO08UX BIOHOCUH Y CilbCbKO20CIOOAPCbKUX KOONepamusax Hopmamu
aepapHo20 npasa. BusHavyeHo, wjo 8 icHyrouux npoekmax Tpydosoz2o KoOeKcy 8 YacmuHi
ypezynto8aHHsA 00CMiOHYB8aAHUX BIOHOCUH YinbHe micue 8i0800UMbCSA IOKA/IbHOMY PIiBHHO,
W0 3H08Y H MAKU 1o8epmae Hac 00 npobaemu HU3bKO20 PieHA 8peayibosaHoOcmi mpyoo-
8UX 8IOHOCUH i3 Y1eHAMU CiflbCbKO20C0OaPCbKUX KOOMepamusis AOKanbHUMU GKMamu.

BcmaHoeneHo, Wo 8uxo0s4u i3 nosoxceHb 3aKoHy YKkpaiHu «[1po cinbceko2ocnooap-
CbKy Koonepayito» 8id 21.07.2020 p. Ne 819-IX Halibinbw npuliHaAmMHUM crnocobom opu-
OuYHO20 OghopMseHHS mpyoosoi yyacmi YneHie CinbCbKo2oCcrnodapCbKux Koonepamu-
8i8, cmaHe yKAadaHHA 3 makumu ocobamu mpydosux 0o2o8opie. BKa3aHo, ujo 8iomMiHa
0608’s3K0801 Mpyd080iI yyacmi uneHie Koornepamusy y (io2o BisaAbHOCMIi Ma cKAAGHiCMb
pe2yntoeaHHA MAKUX 8iOHOCUH Yy nepcriekmusi Moxce rnpu3secmu 00 MOWUPEHHSA Npak-
MUKU He 8CMAHo81eHHA OaHOI yMosU 8 cmamymax makux cy6’ekmie 20crnodapro8aHHS.

3anponoHosaHo po3pobumu ni03aKoHHUU HopmamusHuli akm, aKuli bu peanameH-
mysas croci6 ma nopsao0oK ogopmMseHHs 8iO0HOCUH W000 Mpyodoeoi y4yacmi YsneHie Ko-
onepamusy y lioeo disnbHOCMI, 8U3HaA4Ya8 ocobausocmi npayi 4YsaeHie Koonepamusy.
BuHeceHo npono3uyjito npo exka4eHHs 00 3aKoHy YKpaiHu «[1po cinbcbKo20crnoodapcoKy
koonepauito» Ne 819-IX Hopm wodo ocobnusocmeli pe2yno8aHHA Mpyoo8ux 8iOHOCUH Y
CinlbCbKO20CM0OapPCbKUX KOOMEpamuaax.

Knrouoei cnosa: azpapHi mpydosi npasosidHOCUHU, Koorepamus, npasose pezy-
MI0BAHHSA, NPAUA Y CiNnbCbKOMY 20Cn100apcmei, CinbCbKo2ocnodapcuKuli Koonepamus,
mpy0o8i 8iOHOCUHU, 4/1eHCMB80o
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Axmyanvticme.

[MuTaHHs TPABOBOTO  PETYIFOBAHHS
TPYJAOBUX BITHOCHH Y CLIBCBKOrOCIONAp-
CBKHX MIIIPHEMCTBAX WICHCHKOTO THITY
3apKIM Oyio AucKyciitnim. TpuBarmii yac
TOYATHCST CYIICPEUYKH 3 TIPUBOIY TATy3€BOI
HAJIC)KHOCTI HOPM, III0 PETYIIFOIOTH TPYIO-
Bl BITHOCHHH B CUTHCHKOMY TOCIOIAPCTBI.
[pencraBHUKE HayKd arpapHOro IpaBa
JIOBOJIATH ICHYBaHHSI B CTPYKTYpi MpeaMe-
Ty 1€ TaTy31 OKPEMOIo BUJy BHYTPIIIHIX
arpapHUX TPABOBIAHOCHH — arpapHUX TPY-
JoBux TipaBoBimHOCHH (YpkeBud, 2007:
322), NO3UIIOHYOUH TX SIK HAWOUIBIII Crie-
(pIYHY YaCTHHY TMpEeAMETa MPABOBOIO
PEryJIIOBaHHS arpapHOTo MpaBa, [0 Halae
0COOMBOCTI BHYTPIIIHIM arpapHUM BijI-
HocuHaMm (Koseipe, 2003: 81). Haromicts
okpeMi (axiBIl y chepi TpyIOBOro mpasa
HABOIITh apryMEHTH MO0 HEOOXimHO-
CTI BPETYJIFOBaHHS TPYIOBHX BIJHOCHH 32
YUYACTIO WICHIB (hepMEPCHKHX FOCIONAPCTB
Ta KOOTICPATHBIB BUKITIOYHO TPYIOBUM 3a-
KoHOnaBcTBOM (MipornanyeHko, 2008: 8).
DaKTUYHO, OHOCTAMHOI JYMKH 3 IHOIO
MPUBOJTY TAaK Ha JAHUHU Yac 1 He icHye. [Tpu
[FOMY TIHTAHHSI BPETYIIOBAHHS TPYIOBUX
BITHOCHH Y CUIBCHKOTOCIIONAPCHKUX KOO-
niepaTBax HaOyBa€ HOBHX PHC BHACIIIOK
NPUAHATTS HOBOTO 3akoHy Ykpainu «IIpo
CUTBCHKOTOCTIONAPCHKY  KOOTIEPAIiioy»  Bijl
21.07.2020 p. Ne 819-IX (mami — 3axoH
Vrpainu «IIpo CUTBCHKOTOCTIONAPChKY KO-
omepariton No 819-IX) («Ilpo cimbchko-
TOCIIONIAPCHKY Koorepariroy, 2020), 1o 3y-
MOBJTFOE HEOOX1THICTh IPOBEICHHS aHAJTI3Y
BIJIMOBITHUX HOrO MOJNOKEHb Ta TiIKpec-
JIFO€ aKTyaJTbHICTh JIAHOT HAYKOBOI CTaTTI.

Ananiz ocmannix 00cioNceHv
ma nybnikauiii.

TeopeTHYHOI  OCHOBOKO  JOCITi-
JOKCGHHS CTaJIM Mpalli HayKOBIIB y chepi
arpapHOro Ta TPy/I0BOTO MPaBa, IPHCBSI-

YeHi pPi3HUM acleKTaM IPaBOBOTO Pery-
JFOBaHHS TPYIOBHX BIIHOCHH SIK 3ara-
JIOM y CUTBCHKOMY TOCIOAAPCTBI, TaK 1
CYTO B CLIBCHKOTOCIOAAPCHKHAX KOOTIE-
paruBax. 3okpema, nopooku H. O. ba-
rait, H. b. bonorinoi, O. B. I'adypoBsoi,
B. M. €pmonenka, B. B. JKepnakosa,
M. 1. Kozups, O. A. MipomrHnyeH-
ko, O.O. Ilorpionoro, B. I IIpoko-
menka, B.I. Cemunka, H. 1. TuroBoi,
B. 10. YpkeBnua, I'. I. Yanumesoi,
B. 3. flnuyka, O. M. SIpomienka 1a iH.
Memoto cmammi € IOCIIIKCHHS
npoOJleM CY4acHOTO CTaHy IIPaBOBOTO
PETYIIOBAaHHS TPYIOBHX BITHOCHUH Y
CLITBCHKOTOCIIONAPCEKAX KOOIIEPaTHBAX
Ta TEPCIEKTHB HOTO PO3BUTKY BHACII-
IIOK pe(pOpMyBaHHSI TPYJOBOTO Ta OHOB-
JICHHSI arpapHOTo 3aKOHOaBCTBA.

Pesynomamu.

Ha nmanmii yac icHye noBoji ycra-
JICHUH TIIXiJ M0A0 crnocoOy Bperylo-
BaHHS arpapHUX TPYIOBUX BiIHOCHH,
SKUW 0a3yeTbest Ha cdepi il TPyI0BOro
3akoHomaBcTBa. Sk BinMivace C. B. Bumi-
HOBEIIbKa, CyJacHe TPYIOBE 3aKOHOIAB-
CTBO y 0araThOX BHIIAIKaX BHXOIWUTH 32
PaMKH BiTHOCHH, SIKi CTAaHOBISTB MPEA-
MET TPYAOBOTO IIPaBa, i IEBHOIO MipOIO
3aCTOCOBYETHCS JI0 BIHOCHH IHAMBIIY-
QIBHOI Ipalli, MO He € TPYIOBUMHU YU
SIBJSIFOTHCS TMOXIMHUMHU Bifl HuX (Bum-
HoBellbka, 2016: 68). Takumu 1 € Bil-
HOCHHH 13 3aCTOCYBaHHS Tpalli 4ICHIB
CLITBCHKOTOCIIONAPCHKHUX  KOOIICPATHBIB,
IUTSL BPETYJMIOBAHHS SIKMX JIOITYCKA€ThCS
3aCTOCYBaHHS HOPM TPYIOBOTO IIpaBa.
1leit BUCHOBOK MOYKHA 3pOOWTH 31 3MICTY
4. 2 c1. 3 Komekcy 3akoHiB Ipo Tparrio
Vipaian (mami - K3mll), 3a sixoro oco-
OMMBOCTI TIpalli 4WICHIB KOOIEPaTHBIB
BU3HAYAIOTBCS 3aKOHONABCTBOM Ta iX
cTaTryTaMu 3 00OB’SI3KOBUM IOTPHMAaH-
HSIM BCTAHOBJICHHUX 3aKOHOIABCTBOM IIPO
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MPAIT0 TAPaHTIH 1010 3aiHATOCTI, 0XO-
POHH Mpalli, Mparli >XKiHOK, MOJIOJ, 0ci0
3 iHBajigHicTIO. TakuM YWHOM, HAaro-
nourye B. M. €pmonenxo, K3nll Ykpa-
{HU HaJla€ 3MOTY BpaxyBaTH CICHHDIKY
YMOB TIpalli y OKPEMUX Pi3HOBHIAX TPY-
JOBHX BIJHOCHH, 30KpeMa y arpapHOMY
cekropi (€pmorenko, 2008: 57).

OnHak cydacHe arpapHe 3aKOHOIAB-
CTBO PO3IVISIIYBaHI BITHOCHHH HAJICK-
HUM YHHOM HE BpPETYIBOBYE. bimbime
toro, O.B.TadypoBa BipHO mimkpec-
JIIOE, M0 PO3BHTOK CYYacHOTO arpap-
HOTO 3aKOHOJABCTBA IIIIOB MUITXOM
MIOBHOTO ITHOPYBAaHHS OCOOIUBOCTEH,
XapaKTepHUX IS arpapHUX TPYITOBHX
BinHocuH (I"adypona, 2016: 274).

Y 0az0BOMy sl BpETYJIIOBAaHHS
BIIHOCHH 13 CIJIbCBKOTOCIOIAPCHKOT
KoOIIepalii HOPMAaTUBHOMY akTi — 3a-
koHi Ykpainu «[Ipo cimschkorocmomap-
CBKY KOOIICPAIlil0» MICTHTBCS JIUIIE
OIIHA 3rajiKa Mpo TPYIOBi BIZHOCHHHU B
CLITBCHKOTOCIIONAPCHKUX  BHPOOHUYHX
KOOIlepaTuBax — Ie 4. 2 CT. 2, 3a KO0
BOHU DETYIIOIOTHCS 3aKOHOM YKpaiHu
«IIpo koomepamito». Pozmin IV «Tpy-
JIOBi BITHOCHHH B KOOIIEPATHBHUX Op-
raizamisx» 3akoHy Ykpainu «[Ipo
KOOTICPAIlilo» CKJIAJa€ThCs JIMIIEC 3
TPBOX CTaTeH, SKMMHU BCTAHOBIICHI: 3a-
ralbHi MOJOKCHHS TPO PEryIIOBaHHS
TPYHAOBUX BITHOCHH B KOOIIEPATUBHHX
OpraHizamisx UM 3aKOHOM, 3aKOHO-
JABCTBOM IIPO MPAITIO, CTaTyTaMH KOO-
MIePAaTUBHIX OpraHi3alliil Ta MpaBHIaMu
X BHYTPIIIHBOTO PO3MOpsaKky (4. 1 ct.
34); MOKJTUBICTH 3aJTy4EHHS J10 POOOTH
B KOOIIEpaTHBAaX HAaWMaHUX IpalliBHH-
KiB (Ha OCHOBI TPYIZOBOTO IOTOBODY, Y
TOMy 4HCIi y (opMi KOHTpakTy) (4. 2
CT. 34); TapaHTii 1010 COIIATBHOT M-
TPUMKHU YIICHIB KOOIIEPAaTHBHUX Opra-
Hi3alild Ta HAWMaHUX MPAIiBHUKIB (CT.
35) ta 000B’SI3KM KOOIIEPATUBHOI Opra-
Hi3alii 111010 0XOpoHHU mpaiii (cT. 36).

3BiZIcCH BCI OCOOJUBOCTI TPYIOBHX
BIJHOCHH 13 WICHAMH CLIbCBKOTOCIIO-
JApChKHUX KOOIMEPaTUBIB MAaroTh Bi-
JI00paKaTUCh Ha JIOKAJIBLHOMY pIBHI.
Tyt, Ha gymky, H. O. baraii, ¢paxruano
€IUHIM HOPMAaTUBHHM aKTOM, IO BiJ-
OuBae crienu@iky mpaimi y CulbChbKOMY
TOCIIONAPCTBI, BH3HAYa€ OCOOIUBOCTI
PEXUMY TIpali Ta BiAMOYHHKY, HOPMY-
BaHHS Ta OIUIATH IIPalli, OXOPOHH Iparl
Ta 3a0e3IeUYeHH] COIIAIbHUX HiJIbI I
npaniBaukie AIIK e TamyseBa yroaa
Mik MiHICTepCTBOM arpapHoi MO TUKH
VYkpainu, rany3eBUMH 00’ €IHAHHAMU
mianpuemMcts Ta Ilpodeminkoro mpa-
LIBHUKIB  arporpoOMHCIOBOTO  KOMII-
nekcy (baraif), omgHak najgeko He BCl
CLITBCBKOTOCIIOIAPCHKI  MiIPUEMCTBA
(TMM OiNBIIE KOOMEPAaTHUBH) OXOILICHI
KOJIGKTUBHHMH JoroBopamu. Ha piBHI
MiJIPUEMCTBA Taly3eBi OCOOIUBOCTI
TPYIOBUX BIHOCHH Mayiu O BijgoOpa-
KATHCh y CTaTyTax TaKHX CyO €KTiB.
OnHak 1 1bOro He BigOyBaeThcs. Y
[IpumMipHOMY CTaTyTi CIIBCHKOTOCIO-
JapChbKOTO BHPOOHHYOTO KOOIICPATHBY,
3aTBEepIHKEHOMY Haka3oM MiHicTepcTBa
arpapHoi MOJITHKH Ta MPOJOBOIHCTBA
Vkpainu Bix 8.01.12014 p. Ne 1 («IIpu-
MIpHHUI CTaTyT CLIBCHKOTOCIIONAPCHKO-
ro...», 2014), MoJoKeHHs, MPUCBIYCHI
PETYINIOBAaHHIO TPYIOBUX BiTHOCHH €
MaiKe JOCTIBHUM ITOBTOPEHHSIM HaBe-
JICHUX BUIIE TOJIOXKEHb 3aKOHY YKpai-
HU «IIpo Koomeparriroy.

3 BUILCHABEAICHOTO MOXKHA 3pOOUTH
BHCHOBOK IIPO HU3BKUH CTYIIIHb MIPaBO-
BOTO PETYJIIOBAHHS arpapHUX TPYIOBHX
BiIHOCHH (Y TOMY YHCJIi B CUIBCBHKO-
TOCTIONAPCHKUX KOOIIEpaTHBaxX) HOpMa-
MU arpapHoro mpaBa. Ha mokpamieHHs
CUTYyaIlil HAyKOBISIMU BHCYBAJINCh Pi3HI
MPOMO3UIl — BiJi HEOOXiHOCTI po3-
POOKM i 3aTBEp/DKCHHS THIIOBHUX CTa-
TYTIB PiI3HHUX BHUJIB CLIbCHKOIOCIOIAP-
CBKUX ITiJIIPUEMCTB, TaTy3EBUX IIPABHI
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BHYTPIIITHHOTO MPABOBOTO PO3MOPSIIKY,
SKi CIPUSATHMYTh IiJBUINCHHIO SKiC-
HOTO pIBHS JIOKAJbHOI MPaBOTBOPUO-
cti arpapuux cy0’ekriB (barait) mo
BKIIIOYCHHST JI0 CTPYKTYpH ATpPapHOTO
KOAEKCY YKpaiHH OKpPEeMOTO pO3Iiy,
SIKMl BCTAaHOBITIOBaB OM OCHOBHI 3acan
PETyIIIOBaHHS Ipalli B CLIBCHKOTOCIIO-
nmapepkux mignpuemctBax ([adyposa,
2016: 274). OqHak BOHU TaK i HE BTiJie-
HI JIO CHX IMip B MPAKTHYHIHN MJIOIIHHI.

Y KOHTEKCTI MEPCHEKTUB PO3BHUTKY
MIPaBOBOTO PETYITIOBAHHS TPYIOBHX BijI-
HOCHH i3 WJICHaMHU CUTBCHKOTOCIOAAp-
CBKUX KOOIIEPAaTHBIB HE MOXKHA OMH-
HYTH yBaroro i pedopMmy TpyZoBOrO
3aKOHOIABCTBA — MPUUHATTS TpynoBoro
KOJIEKCY YKpaiHH.

BuBYEeHHS 3MiCTy ICHYHOYHX IMpPO-
eKTIB JIaHOTO HOPMATHBHOTO aKTy CTO-
COBHO PETYJIOBaHHS TPYIOBHX BiJHO-
CUH WICHIB BUPOOHHYUX KOOIEPATUBIB
MoKaszye HacTymHe. B omHOMYy i3 mep-
MIUX TPOEKTiB TPyIoBOro KOAEKCY Bif
28.08.2003 p. (peecrpauiitauit Ne 1038-
1) mependavanach MOXKJIMBICTH BpEry-
JIOBaHHS TPYHOBUX BiJHOCHH WICHIB
BUPOOHUYUX KOOIECPATUBIB TPYIOBUM
3aKOHOJABCTBOM, SKIIO iHIIE HE BCTa-
HOBJIFOBAJIOCH CIICI[IAIbHIMU 3aKOHAMU
abo craTyTaM¥ TaKuX MIANPHEMCTB (CT.
9 TIlpoexty). Ilpu mpomy 000B’s3KO-
BO MaJld BPaxOBYBaTHCh OCOOIUBOCTI
TPYIIOBUX BIJHOCHH YJICHIB BUpPOOHH-
YUX KOOIEpAaTHBiB, 3aKpimicHi y [asi
5 Ilpoekty w1oa0: MOPSAKY BCTAHOB-
JICHHSI TPYIOBUX BIJHOCHH 32 y4acTIO
YJICHIB BUPOOHUYUX KOOIEPATHBIB (CT.
321); KOJIEKTUBHUX TPYAOBUX BiTHOCHH
y BUpOOHWYUX KoomeparuBax (cT. 322);
YKJIaIaHHs, 3MiHU Ta IPUITHHCHHS TPY-
JIOBOTO JIOTOBOPY 3 WICHOM BUPOOHH-
yoro kooreparuBy (ct. 323-327); po-
004J0ro yacy i 4yacy BiIMTOYHHKY YJICHIB
BUPOOHHYHUX KoorepatuBiB (cT. 328);
orutaru nparii (ct. 329); BimoBiaabHO-

CTi MpaIiBHUKIB — YJICHIB BUPOOHHUUX
koonepatusiB (cT. 330); TPyAOBUX CIO-
piB MpaliBHUKIB — WICHIB BUPOOHUYHX
kooneparusiB (cT. 331) («IIpoekr Tpy-
JIOBOTO KOJIEKCY...», 2003).

VY mizHimoMy mpoekti TpymoBoro ko-
nekcy Bin 4.12.2007 p. (peectpauiiiHuit
Ne 1108) — Texx micTrnack okpema [aBa
5, MPUCBSIUCHA OCOOIMBOCTSM TPYIOBHX
BIZIHOCHH YJICHIB BUPOOHHYMX KOOTMEpa-
THBIB, sIKa (JaKTHYHO ITOBTOPIOBAIA HOP-
MH BHIIIE3TaIaHOTO TPOeKTy TpymoBoro
kozekcy Yikpainu Ne 1038-1. Ognak nmum
MIPOEKTOM BKe Tiependadanoch BPeryiro-
BaHHS LUX BIJHOCHH TPYHIOBUM 3aKOHO-
JABCTBOM. |HIIVIMH 3aKOHAMH, 8 TaKOXK
CTaTyTaMH Ta HOPMATUBHUMH aKTaMHU
KOOIICPaTHBIB  JI03BOJSUIOCH  BCTAHOB-
JIFOBaTH OCOOJNMBOCTI X BPEryIFOBAHHS.
Takox 3a pillleHHSIM 3arajibHUX 300piB
KOOIIEpaTHBY TPYIOBI BITHOCHHHU YJICHIB
BUPOOHHYNX KOOIIEPATHBIB MOIIH PEry-
JIFOBATHCS KOJIGKTUBHUM JIOTOBOPOM (CT.
315) («IIpoekr TpymoBOro Komekcy...»,
2007). Takuit xe minxin OyB 30epexe-
HUIA 1 B mpoekTi TpyaoBoro Komekcy Bij
27.12.2014 p. (peectpauiiiamit No 1658)
(«ITpoext TpymoBoro Komekcy...», 2014).

HaromicTh B OCTaHHIX IPOEKTax
TpymoBOro KOmEKCy BXKE MPOIIOHYETHCS
IHIN  TAXOMU JIJIsl BPETYJTIOBaHHS TPY-
JOBUX BITHOCHH YICHIB BHUPOOHUYUX
koorepatuBiB. Tak, mpoekt TpymoBo-
ro xonmekey Bim 8.11.2019 p. (peectpa-
wiviamit Ne 2410) y 4. 5 cr. 5 BU3Hauae,
0 «BITHOCHHHU YICHIB BHPOOHIYHX
KOOIIEPATHBIB PETYIIOIOTECS TPYIOBUM
3aKOHOJABCTBOM Y BHIIAJKaX, SIKIIO IIE
nepenbadeHo ix crarytom» («IIpoekt
TpynoBoro koaekcy...», 2019). A4q. 3 ct.
2 npoekry 3akoHy Ykpainu «IIpo mpa-
mo» Bix 28.12.2019 (peectpartiitanii Ne
2708) — nMO3BOJSIE PEryIIOBATH TPAITIO
YJICHIB BUPOOHHYMX KOOIIEPATHBIB aKTa-
MH TPYIOBOTO 3aKOHOABCTBA «B YACTH-
Hi, epeadadeHiil 1X CTaTyToM, THIIUMH
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yCTaHOBUMMH  HoKyMeHTamm»  («IIpo-
exT 3akoHy Ykpainu «IIpo mpaio»...,
2019). ToOTO 3HOBY B THpPaBOBOMY pe-
T'YJIIOBaHHI JTOCHIDKYBAaHUX BiTHOCHH
YiJIbHE MICIC BiIBOAMTHCS JIOKAJTBHOMY
PIBHIO, IO 3HOBY K TaKH MOBEPTaE HAC
JI0 TIPOOIIEMH HU3BKOTO PiBHSI BPETYIIbO-
BaHOCTI TPYJIOBUX BITHOCHH 13 YICHAMH
CUTCHKOTOCHONAPCHKAX  BHPOOHHYMX
KOOIICPATHBIB JIOKATEHIMH aKTaMH.

[lpn wpOMy OIHHUM i3 OCHOBHHUX
apTyYMEHTIB Ha KOPHUCThH CIEHIATEHOTO
MIPaBOBOTO PETYIIOBAHHS Mpalll WICHIB
CLIBCHKOTOCIIOAAPCHKUX  BHPOOHUYIHX
KOOIICPATHBIB SIBIIETHCS 1X OCOOIHMBUI
MIPaBOBHU CTaTyC, KU HE JIO3BOJIIE
OTOTOXHHTHU iX 3 HaWMaHUMH IpalliB-
HUKamu. MoBa e mpo 0OOB’SI3KOBY
TPYHAOBY y4YacTh IMX OCI0 SIK OmHY 3
KOHCTHTYTHBHUX YMOB WICHCTBA Y BH-
POOHHYIOMY  CLIBCHKOTOCIIOTAPCEKOMY
KOOIIEpaTHBl y MOEJHAHHI 3 1X MaifHO-
BHMH, YIPaBIIHCBKUMH Ta 1HITUMH
npaBaMu Ta OOOB’SI3KAaMH, HA YOMY
HEOHOPa30BO AaKIIEHTyBallach yBara
B HaykoBux mpansx (I'agyposa, 2005:
15; bpaninpkuii, 2006: 95). 1ls o3Haka
YIICHCTBA B CUIBCHKOTOCHONAPCHKOMY
BUPOOHMYOMY KOOIEpaTHuBi Hapasi 3a-
KpiIieHa 3aKOHO/IABYO, Yy CT. 12 3akoHy
VYipainu «lIpo cinbChKOroCIIOnapchKy
Kooreparniroy. HaroMicTe npunuHEeHHS
TPYHAOBOI y4acTi B BUPOOHUUOMY KOO-
MIEPATUBI € MiACTABOIO IS IIPHITHHEHHS
YJICHCTBA B HHOMY — 3TiHO cT. 13 3ako-
Hy Yipainu «IIpo koomneparito.

OmHak — OXapaKTepU30BaHHN HaMU
CTaH TPABOBOTO PETYIIOBAHHS TPYIOBHX
BIZTHOCHH 3a YYacTH0 YIEHIB CLILCHKO-
TOCTIONAPCHKUX BUPOOHIYHX KOOIIEPATH-
BiB BKC B HAWOIMKIOMY MaiOyTHHOMY
3a3Ha€ 3MiH BHACITIIOK HA0YTTS YHHHOCTI
15.11.2020 p. HOBOro 3akoHy YKpaiHU
«[Ipo  clrbchKOrOCIIONapCchKy — KOOIIe-
pamiro» Bim 21.07.2020 p. Ne 819-IX. 3
MIPUBOMY [IFOTO XOYETHCS HABECTH CITYII-

Hi Te3u T. B. Kypman npo nauHamiuHicTh
PO3BHTKY arpapHOro 3aKOHONABCTBA SIK
OJHY 3 XapaKTepPHHX PHC 3aKOHOHABYOL
0a3u y cepi BeleHHs CUTbChKOroCoaap-
CBHKOTO BUPOOHHMIITBA Ta PO TE, IO «Kap-
JIMHAJIBHI 3aKOHOLABY1 3MIHU HE 3aBXKIU €
TIO3UTUBHUMH 1 KOPUCHUMH TSI PO3BUT-
Ky CUIBCHKOTOCIIOHAPCHKOTO BHUPOOHU-
[ITBA HE TUTbKM HAa YMOBaX CTaJIOCTI, a i
B3aram» (Kypman, 2019: 41-42).

Ortox, 3akon Ykpaiau «IIpo cimb-
CBHKOTOCITOAAPCHKY Koomeparliro» Ne 819-
IX kapAMHAIBHO 3MIHIOE PEryIFOBAHHS
JOCITIDKYBAHUX HaMH BigHOCHH. Hum
CKAaCOBYETBCS MOALT  CLIBCHKOTOCIIO-
JApCHKUX KOOIICPATUBIB Ta BHPOOHMYI
Ta CLIBCHKOTOCIIONAPCHKI U BBOIHTHCS
PO3MEKYBaHHS IMX CyO’€KTIB 3a O3HAa-
KOO TIPHOYTKOBOCTI (CT. 5 3akony). I mo
HaBa)KIUBIIIE B KOHTEKCTI HAIIIOT po6o-
TH — BIJIMIHAETHCS O0OB’SI3KOBICTh TPY-
JIOBOT y4acTi WIEHIB CLIbCbKOrOCIonap-
CBHKOTO KOOTIEPaTUBY Y HOTO IiSUTBHOCTI.
3a 4. 7 cT. 5 UBOro HOPMATUBHOIO AKTY
MUTaHHSI 100 O00OOB’SI3KOBOI TPYHOBOI
Y4acTi WICHIB CLIBCHKOTOCHIOAAPCHKO-
r0 KOOIIEPATHBY, IIO [i€ 3 METOIO OIep-
JKaHHS TIPUOYTKY, BUPIIIYETHCS HA PiBHI
JIOKAJTBHOT HOPMOTBOPUYOCTI — y CTaTyTi
TaKOTO KOOIICPATHBY.

o % 710 oopMIICHHS TaKUX BiJHO-
CHIH, TO 1€ MUTAHHS TEX HE BUPILIYETh-
cs1. Takoro BHCHOBKY IOXOAWMO, aHa-
mi3ytoun cT. 26 3akony Ykpainu «IIpo
CLITBCHKOTOCIIOAAPCHKY KOOTIEepaitoy Ne
819-1X, B sAKil BKa3aHO, IO «TPYIOBa
Yy4acTh WICHA CLIBCHKOTOCIIONAPCHKO-
TO KOOIIEPATHBY, IO 3IIHCHIOETHCS HA
MiJICTaBl TPYAOBOrO JIOTOBOpY abo IH-
BUIBHO-IIPaBOBOTO TOTOBOPY 3 KOOTIepa-
THUBOM, HE BPAXOBYETHCS ITPH BH3HAUCH-
Hi PO3MIpy NaTpOHAXHUX JIMBIJCH/IIB
TaKOMy WICHY KOOIIEPaTUBY». 3 TaKOTO
(dopMyITIOBaHHS MOXKHA BBaXKATH, IO
TPyIOBa Y4YacTh WICHAa KOOIEPATHUBY
MOXKe 3IIMCHIOBATUCS: 1) 32 TPyIOBUM

90 | ISSN 2663-1350

«MPABO. TOANHA. IOBKINA» | «LAW. HUMAN. ENVIRONMENT»

Vol. 11, Ne 3,2020



Teopis ma ¢pinocogpia npasa. Icmopis npasa ma depxcasu

JIOTOBOPOM; 2) 3a IMBUIHHO-ITPAaBOBHM
JIOTOBOPOM; 3) B sIKiHCh 1HIIH (opmi.
[Ipote »komHOT BKa3iBKH, SIK OOPMHUTH
TPYIOBY Y4acTh WICHA KOOIEPATHBY 3a
TPETIM BapiaHTOM, 3aKOH HE MICTHTb.
[IpoGnemMa yCKIAIHIOETBCS W THM,
o 1. 5 4. 3 MPUKIHIEBUX Ta Tepexil-
HUX MOJIOKeHb 3akoHy Ykpainu «IIpo
CLITBCBKOTOCIIONAPCHKY Koolepamitoy No
819-IX yHEMOXKIMBIIIOE 3aCTOCYBaHHSI
JI0 TPYAOBHX BIJHOCHH 33 y4acTIO Wiie-
HIB KOOIIEPaTHBY HOpM 3aKoHY YKpaiHu
«[Ipo xoomeparriroy», BHACTIIOK BHECCH-
HsI 3MIH JIO CT. 5 — ITf0 HOpPMY JJOTIOBHEHO
YaCTHHOO 2 B TaKiil pelakIii: «IpaBoBi,
oprasizarliiiHi, €eKOHOMIYHI Ta COIliaIb-
Hi OCHOBH (DYHKIIIOHYBaHHS CITbCHKO-
TOCIIOAAPCHKOl  KOOIIepallii, HOpsIOK
YTBOPEHHS 1 JISUTBHOCTI CUTBCHKOTOCIIO-
JTAPCHKUX KOOIIEPATHBIB, CLTBCHKOTOCIIO-
APCHKUX KOOICPaTUBHUX 00’ €IHAHB
BU3HAYalOThCsl 3akoHOM Ykpainu «Ilpo
CLITBCHKOTOCIIONAPCHKY KOOTIEPALIIIO).
Bupmaerscs, 110 BiICYTHICTH YiTKO-
IO pErIaMEHTYBaHHSI CIIOCOOy Ta II0-
PAIKY FOPUAMYHOTO O(GOPMIICHHS BiJI-
HOCHH IOJO TPYAOBOI y4yacTi YJIEHIB
CUTbCHKOTOCHIONAPCHKUX ~ KOOTICPATHBIB
0e3 yKIagaHHA 3 HUMH TPYIOBHX YU
[UBLIFHO-TIPABOBHUX JIOTOBOPIB YCKIIaI-
HUTH 3aIPOBAKCHHS HOr0 Ha MPaKTHII
Ta MOXXE TIPHU3BECTH J0 HOBUX IPOOIeM
Yy YaCTHHI BIIMOBIIAIBLHOCTI KOOIEpaTH-
BIB 3a HEHAJEXHE O(OPMIICHHS TaKUX
BiTHOCHH. SIK TpUKIan, MO)XXKHA HaBe-
cTu pimeHHsT YepkachKoro OKpY>KHOTO
ajMiHicTpatiBHOTO cyay Bim 9.07.2019
y cmpasi Ne 580/1200/19 B sikomy Oyno
BIJIMOBJICHO Yy 3aJIOBOJICHHI ITO30BY aBTO-
KOOIIePaTHBY Ta BU3HAHHS IPABOMipPHOIO
nocTaHoBu JlepiKiparii Ipo HaKJIaaeHHS
Ha Kooreparus mTpady y po3mipi 125190
rpH. [lincraBoro I HPUTATHEHHS KO-
OIepaTuBy JIO BiMOBIAAIBHOCTI CTaB
BUSIBIICHUH B Pe3yIbTaTi mepeBipku Jep-
JKIpani JOMycK JIO BUKOHAHHS O0OB’sI3-

KiB OXOPOHIIA ABTOKOOIIEpaTUBY 0e3
YKIIaJJaHHS TPYIOBOIO JOTOBOPY Ta MOBi-
JomJieHHs Jlep>KaBHOI MOJATKOBOI CITY K-
OM PO TPHUUAHSTTS MPAI[iBHUKA Ha poOO-
1y. [Ipm mpOMy B CTaryTi KOOIIEpaTHBY
He OyJI0 HaJeKHUM YMHOM 3a()iKCOBAHO
TIOJIOXKEHHS [P0 0COOUCTE 3a0e3MeUCHHS
BIIACHUKAMH TapaXkiB OXOPOHHU TEPUTOPIT
ABTOKOOIICpaTHBY Ha O€30IUIATHINA OCHO-
Bi («PimreHHss YepKachbKoro OKpYKHOTO
aJIMIHICTPATHBHOTO Ccyay...», 2019). ITo-
JIOHI MPEleICHTH MOKYTh MaTH Miclie i
Y CUIBCHKOTOCIIOAAPCHKUX KOOIePaTHBAX
3a HEHAJIC)KHOTO BPETYIIOBaHHS TPYIOBOI
y4acTi iX WICHIB y CTaryTax.

3BakaTH TOTPIOHO W Ha Te, IO
YHHHE 3aKOHOMABCTBO YHEMOMIIUBITIOE
(aKTHIHUI JTOIYCK MpaIliBHUKA 0 PO-
0ot 0e3 yKIaJaHHS TPYIOBOTO IOTO-
BOpPY, BUJIaHHS HaKa3y IPO MPUHHSITTS
Ha poOOTY Ta MOBIJOMIICHHS PO TIPH-
HWHATTS Ha poOoTy JlepkaBHOT mogaTko-
BO1 cimyx0u (4. 3 ct. 24 K3ulI).

He miarpumyeMo MH # O3HIIIO 3aK0-
HOJIABIIS MO0 MOMIIUBOCTI O(OPMIICH-
HS TPYHAOBOI YYaCTi WICHIB BUPOOHIUIX
CLITBCBKOTOCTIONAPCHKUX ~ KOOIIEPATHBIB
IULIXOM YKJIANaHHS 3 HUMHU LUBLUIb-
HO-TIPaBOBUX IOToBOpiB. Lle BHIUMBaE
HacaMIiepet i3 TOro, 0 WICHCHKI BiTHO-
CHHH € O€3CTPOKOBHMH 32 CBOEIO ITPUPO-
noro, mo Oyno goeeneno O. B. Tadypo-
Boto (l'adyponra, 2010: 513). Omniero x
3 OCHOBHHX O3HAaK IUBUIHHO-TIPABOBOTO
JIOTOBOPY € HOTO CTPOKOBHH XapakTep,
OCKUIBKH METOIO JIOTOBOPY € OTPHMAaH-
HS [IEBHOTO PE3YAbTaTy W MICIs IIHOTO
BITHOCHHHA MIX CTOPOHAMH TPHUITHHS-
10ThCs.  L[MBUTBHO-TIPABOBI  TOTOBOPH
CBOIM MPEIMETOM MAalOTh BHKOHAHHSI
HOro CTOPOHOIO TEBHOTO BHU3HAYCHO-
ro o0csAry poOiT, HaJaHHS TIEBHOI TO-
CI[yTH TOIWIO. SIKIO K MPHITYCTUTH, L0
[UBLILHO-TIPABOBI  JIOTOBOPH  OyIyTh
VKJIQATUCh 13 WICHOM CLIBCHKOTOCIIO-
JAPCHKOTO KOOIIEPATHBY CHCTEMATHYHO,
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TO TyT MAaEMO IIe OAHUH MPOOIEMHHI
ACIIEKT: TaKa JisUTbHICTh (PI3UUHOT 0COOH
MO)ke OyTH BHU3HAHA IiIPHEMHUIIEKOIO
3 BI/IMOBITHUMH ITPABOBUMH HACTIIKAMH
010 FOPUAMYHOTO ii 0(hOpMITEHHSI, OTIO-
JaTKyBaHHS TOLIIO.

OKpiM TOTO, YKJIQJAK4YH IMBiJIb-
HO-TIPaBOBI JIOTOBOPH 3 WICHAMHU Cijlb-
CBHKOTOCITOAAPCHKUX KOOIICPATHUBIB
000B’s13k0BO  Tpeba Oyne BpaxoBYBaTh
iX PO3MEXKYBaHHSI 3 TPYIOBHMH JIOTO-
BOpaMH, MO0 YHUKHYTH CHTYaIlii «IIpH-
XOBYBaHHS TpPYIOBHX BITHOCHH» Ta
PH3UKY TIPUTSATHEHHS JO FOPUIIMYHOL
BiAmoBifaapHOCTI. CyZ0Ba MPAKTHKA BXKE
HaIpaioBaia KpuTepil BU3HAHHS/HEBU-
3HAHHS MPABOBIJHOCHH TPYIOBHMH. 30-
Kpema y moctaHoBi BepxosHoro Cymy Big
26.05.2020 p. y cmpasi Ne 160/5315/19
BUJIUICHO TaKi XapaKTepHI O3HAKU TPy-
JOBHX BITHOCHH: CHCTEMaTHYHA BUIDIATA
3apo0ITHOI IUIaTH 3a Mpolec mpari (a He
i pe3yibrar); MiANOpsAKYBaHHS TpaBU-
JIaM BHYTPIIIHBOTO TPYIOBOTO PO3IIO-
PSLOKY; BUKOHAHHS pOOOTH 32 POQecicro
(mocamoro), Bu3HaYeHOIO HamioHansHIM
kiacugikaropom Yipainn K 003:2010
«Knacudikarop npodeciii», 3arBepimke-
HUM Haka3oM /JlepiKCIIOKUBCTaHIAPTY
Big 28.07.2010 Ne327; 060B's30Kk po-
0OTO/MABII HajgaTH poboue Micue; J0-
TPUMaHHS TIPaBWJI OXOPOHH TIpali Ha
MIMPUEMCTBI, B YCTaHOBI, OpraHizarii
Tomo. [IpeaMeToM TPYyIOBOTO IOTOBOPY
€ BJIACHE IIparl INpaliBHUKa B MpOIeci
BUpoOHHMITBA. Tlic/s 3aKiHYEHHS BHKO-
HAHHS BU3HAYCHOTO 3aBIaHHSI TPYHAOBA
TisUTBHICTE He TipuuHseThes («[loctano-
Ba Bepxosroro Cyay...», 2020).

Bucnosexu i nepcnexmuséu.

3 ypaxyBaHHSM BHILCHABEICHUX HIO-
AHCIB FOPUAMYHOTO O(GOPMIICHHS TpPY-
JIOBOT y4acTi WICHIB CLIbChKOrOCIOnap-
CBKHMX KOOIEpaTHBIB, MOKHA 3pOOHTH

BHCHOBOK, IO HAHOIIBII MPUHHATHUM
BapiaHTOM € BCE TaKU YKJIQJaHHS 3 TaKHU-
MH 0CO0aMH TPYIOBUX JOTOBOPIB. AJie
3BaYKAKOUM HA BIJICYTHICTh B TOMY X 3a-
koHi Ykpainu «IIpo cizbcprorocmonap-
cbKy Koormepartiiroy Ne 819-1X >xomHOi
3raJid Ipo BCTAHOBJICHHS 0COOJIMBOCTEH
TaKkuX JIOTOBOPIB CIHEIiaIbHUM arpap-
HUM 3aKOHOJABCTBOM MH OTPHUMYEMO
Tak OM MOBUTH «KJIACHYHI TPYIOBI BiJ-
HOCHHHUY», YPEryJlbOBaHi TPYIOBUM 3a-
KOHOJaBCTBOM. OKpiM TOTO, J03BOJIMMO
MIPUITYCTHUTH, 110 BifMiHA 00OB’S3KOBOT
TPYAOBOI YYacTi WICHIB KOOIEPATHBY Y
HOr0 MisTIBHOCTI Ta CKJIQJHICTD PEryIIio-
BaHHs TaKWUX BIJIHOCHH Yy TIEPCIICKTHBI
MpU3BEIe O TOIIMPEHHS MPAKTHKH HE
BCTAHOBJICHHS JIaHOI YMOBH B CTaTyTax
TaKUX Cy0’€KTIB TOCIIOIAPFOBAHHSI.
30epeKeHHS XK TPYIOBOI ydacTi diie-
HIB CIJIbCHKOTOCIIOIAPCHKOTO KOOTepa-
THUBY SK 3 TOYKH 30py YMOB YJICHCTBA,
TaK 1 arpapHdX TPYIOBHX MPaBOBiJI-
HOCHH MM BOa4aeMo B po3poOIli mij-
3aKOHHOTO HOPMATHBHOTO aKTy, SKHM
OM periaMeHTyBaB CIIOCIO Ta MOPSI0K
oOpMJICHHS TaKUX BIJIHOCHH, BH3Ha-
YaB OCOOJMBOCTI Mpalli WICHIB KOoIle-
paruBy. Takoxx BOa4aeMo 3a JOIIJIbHE
BKJIIOUUTU 10 3akoHy Ykpainu «lIpo
CLITBCBKOTOCIIONAPChKY  KOOTIEPALiFo»
Ne 819-1X HOpMH 1IOJI0 OCOOTMBOCTEH
peryaroBaHHs TPYOBHX BIJTHOCHH.
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Summary. The article analyzes the problems of the current state of legal regulation of labor
relations in agricultural cooperatives. Prospects for the settlement of these relations in the con-
text of labor reform and updating of agricultural legislation are investigated.

According to the results of the study, a conclusion was made about the low degree of reg-
ulation of agrarian labor relations in agricultural cooperatives by the norms of agrarian law. It
is determined that in the existing drafts of the Labor Code in terms of settlement of the studied
relations a prominent place is given to the local level, which again brings us back to the problem
of low level of labor relations with members of agricultural cooperatives by local acts.

It is established that based on the provisions of the Law of Ukraine «On Agricultural Cooper-
ation» dated 21.07.2020 Ne 819-IX the most acceptable way of legal registration of labor partic-
ipation of members of agricultural cooperatives, will be the conclusion of employment contracts
with such persons. It is stated that the abolition of mandatory labor participation of members of
the cooperative in its activities and the complexity of regulating such relations in the future may
lead to the spread of the practice of not establishing this condition in the statutes of such entities.

It is proposed to develop a bylaw that would regulate the method and procedure for registra-
tion of relations on labor participation of members of the cooperative in its activities, determine
the characteristics of the work of members of the cooperative. A proposal was made to include
in the Law of Ukraine «On Agricultural Cooperation» Ne 819-IX norms on the peculiarities of the
regulation of labor relations in agricultural cooperatives.

Keywords: agrarian labor relations, cooperative, legal regulation, labor in agriculture,
agricultural cooperative, labor relations, membership
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NMPABOBE PETY/IIOBAHHA AUCTAHLLIAHOI
(HALOMHOI) POBOTM NI YAC KAPAHTUHY

H0.B. LLUIOBKYH, kKaHOUOam opudu4HUX HAYK,
cmapwuli 8UKNA0aY Kageopu azpapHo2o, 3eMesbHO20
ma eKonoeiyHo20 npaea imeHi akademika B.3. AHYYKa,
HauioHanbHuli yHisepcumem biopecypcis i npupodoKkopucmyeaHHA YKpaiHu
E - mail: juliya.shovkun@gmail.com

AHomayis. [locnioxeHo 3miHU eHeceHi 00 KodeKcy 30KOHI8 npo npayto YKpaiHu,
CrpAMOBaHi Ha 3abe3neyeHHA 000AMKOBUX COYianbHUX MA eKOHOMIYHUX 2apaHmill y
38'A3KYy 3 MOWUPEHHAM KOpoHagipycHoi xeopobu (COVID-2019), wj000 30KpinaeHHs
oucmaHyitiHoi (HadomHoi) pobomu.

lMpoaHanizo8aHo crniggiOHOWEeHHA Ma BUOKPEMAEHO po3bixtHocmi y 3MicmosHuUX
3HOYeHHAX Hosos8e0eH020 MNoHAMMA y KoOeKc 3aKoHie npo npayto YkpaiHu
oucmaHyitiHoi (HadomHoi) pobomu ma noHAMMA HAGOMHOI pobomu 8 pPO3yMiHHI
doci 4YUHHO20 3a padsAHCbKUX 4acie [lonoxeHHA npo ymosu npayi HAOOMHUKIS,
3ameepoxceHozo [MocmaHosoro Lepyckomnpayi CPCP i BLPIC sid 29 sepecHa 1981
p. Ne 275/17-99. Po3kpumo 3micm noHAMmMsA AucmanyiliiHoi (HadomHoi) pobomu ma
ocobausocmi it 3acmocysaHHA 8 Mpydo8oMy 3aKOHOOa8cmai.

30Kpema Ha ¢oHi aHanizy 3aKkoHO0ascmea ma HayKosux nioxodie 3sepHyma ysaaa,
w000 oKpemux Hedosikie ma po3bixcHocmeli mepMiHOA02iYHO20 PO3YMIHHA MOHAMMA
oucmaHyitiHoi (HadomHoi) pobomu, pPo32aaHymo MUMAHHA Wo00 onaamu npaui
Mpu pi3HUX 8UMNAOKaAX 88e0eHHA OUCMAHYiliHOi (Ha0omHoi) pobomu, poboyozo 4acy,
MPOO0BH(EHHA CMPOKi8 38epHEeHHsA 30 8UPILUIEHHAM mpydoso2o criopy 60 cyody.

Knrouosi cnoea: ducmauyiliHa (HadomHa) po6oma, HaOOMHA poboma, HAOOMHUK,
oucmaHryiliHa npays

Axmyanvnicme.

[ommpenns  iH(EKIIHHOrO  3aXBO-
pIOBaHHS ~ KOPOHABIPYCHOI ~ XBOPOOH
COVID-19 y Oararbox KpaiHaX CBITY
Ta Ha TEPUTOPIl HaIIOl KpaiHH, CIIPHIH-
HUJIO CBill BIUTMB HA BCi c(hepH CyCIijib-
HOTO JKHTTS, HE BHUKJIIOUCHHSIM CTaId U
chepu mparii Ta 3aWHATOCTI HACENICHHS.
OmHUMU 13 aKTyaJbHHX HHTAHb,IO BH-
HUKAIOTh TIPY Peasti3allii mpaB Ha Mparo

rapantoBaHux KoHctHTymiclo YkpaiHmu,
B yMOBaX HHHINIHBOI CHUTYyaIlii 30KpemMa
€: 30epe)KeHHS BUILIATH 3apO0iTHOT TUia-
TH Ta pOOOYOr0 MICIIS 3a TPaIliBHHKAMU
1 TOpSAZOK opraHizamii poOoTomaBIEM
BUKOHAHHS POOOTH TPAIiBHIKOM BH3HA-
9YeHOI MK HAMH TPYIOBHM JOTOBOPOM.
3 MeTor0 3amobiraHHs MOPYIICHHIO Ta-
PaHTOBAHUX IIPaB Ha TIPAIO, 3BAKAIOUN
HA BUIE3a3HAYCHI BUKIUKHA CHOTOICHHS
ypssioM Oyio  3iHINIHOBAHO BHECCHHS
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psily 3MiH JI0 3aKOHOJIABYHMX AKTiB, TOXK
crpoOyeMO MPOaHAIi3yBaTH iX.

Ananiz ocmanuix 00cioNnceHv
ma nyO6nikauiii.

JocmimkenHro nuTanHsa y chepi auc-
TAHI[IWHOT 3aHHATOCTI TPAIIBHUKIB TPH-
UM yBAary y CBOIX TMparsgx Taki BYe-
Hi, sk: M. I. TnmmwmnH, B. M. Anapynikis,
JI. B. Korosa, B. I1. Koxan, A. M. Jlym-
HikoB, M. B. Jlymmikora, M. M. Moriap,
O. B. Mormma, B. O. Hocenxo, M. C. Ilo-
mimyk, O. C. Ilpuwmmko, b. A. Pumap,
S1.B.CsiukaproBa, O.I"Cepena,C. O.Cirb-
yenko, S1.B. Cimyrtina, K. JI. Tomamies-
cekuii, M. A. Illabanosa, 1. M. Illomina
Ta iH111. BTiM, BpaxoByrouH MPOIUKTOBAHE
KOpOHaBipycHOIO XBopoboro COVID-19,
IIBUJIKE BHECEHHS 3MiH Y TPYIOBE 3aKOHO-
JIAaBCTBO MO0 AUCTAHIUMHOL 3aiHATOCTI
MPAIiBHUKIB, CJIJ BII3HAYWTH IO JaHE
MTUTaHHS Y 3a3HaYCHIH cepi € akTyaTbHUM
Ta moTpedye MOMAIBIIONO MPOTOBKCHHS
IPYHTOBHOTO HAYKOBOTO JIOCITIKCHHSL.

Mema cmammi. Jocmiauty 3MiHU B
TPYZOBOMY 3aKOHOJABCTBI IIONO 3aKpi-
TUICHHSI TUCTAHIIHHOT (HaJIOMHOT) po6o-
i B Konekci 3akoHiB Ipo mparro Ykpa-
iau (mami — K3nll Ykpainm). 3’sicyBaru
3MICT JMCTAHIIAHOT (HaIOMHO1) pOOOTH,
0COOJIMBOCTI i 3aCTOCYBaHHS B TPY/O-
BOMY 3aKOHOIABCTBI, 8 TAKOX IPOBECTH
aHai3 CHIBBIIHOLIEHHS IUCTAHLINHOL
(HaZOMHOT) pOOOTH 3 CYMI>KHHUM TOHST-
TSAM HaJIOMHOT pOOOTH, B PO3yMIiHHI J0CI
quHHOTO [lONO’KEeHHSI PO yMOBH Iparti
HAIIOMHUKIB, 3arBepmkeHoro [locrano-
Boro Jlepkkommpari CPCP 1 BLIPTIC Bin
29 Bepecus 1981 p. Ne 275/17-99.

Pesynomamu.
3 npudHATTAM 3akoHy YKpaiHu

«[Ipo BHECEHH: 3MiH 10 JESIKUX 3aKOHO-
JABYMX aKTiB YKpaiHW, CIPSIMOBAHUX Ha

3a0e3MeUeHHsT JTOJAaTKOBUX COIliaTbHIX
Ta CKOHOMIUHHX TapaHTii y 3B’S3Ky 3
MOMIMPEHHSIM KOPOHABIPYCHOI XBOPOOH
(COVID-19)» Bim 30 Gepesnst 2020 p.
Ne 540 («IIpo BHECEeHHS 3MiH...»,2020),
SKAM BHeceHa Hm3Ka 3MiH 1o Komek-
Cy 3aKOHIB IPO Mpaio YKpaiHu, ciif
BHOKPEMHTH TIOSIBY HOBOTO TEPMIiHOJIO-
TIYHOTO BH3HAYCHHS SIK AWCTaHIIHHA
(HagomHa) pobota. Ilig aucTaHIiHHO
(HaJIOMHOI0) POOOTO PO3YMIETHCS PO-
0oTa sika BUKOHYETBCS IIPAIiBHUKOM 32
MicleM HOTo MPOXKUBAHHS YU B IHIIOMY
MiCIll 32 Horo BHOOPOM, y TOMY YHCII
3a JIOMOMOTOK0 1H()OPMAIiTHO-KOMYHi-
KaI[IfHUX TEXHOJIOTiH, aje rmo3a Mpu-
MiteHHssM pobotonaBis (4. 10 ctT. 60
K3nll Ykpainu). Takox, nopsa 3 HOBO-
BBEIICHUM BHU3HAUCHHSM, IIOSIBA SIKOTO
OyIa POANKTOBaHA PEalisIMU ChOTO/ICH-
Hs1, OYB 1 3aJIMIIAETHCA YHNHHUM TEPMiH
«HAJIOMHA Po0OTa», 63 YTOYHEHHS M0
BOHa € JucraHiiiHow. [Ipobrema Bu-
3HAYCHOCTI TEPMIHOJIOTII, OB’ A3aHOI 13
TPYIOBOIO aKTUBHICTIO TPAIiBHHUKA 11032
MiclleM 3HAaXOPKCHHsI poOOTOMABIIs, 30-
Kpema, po3MeKyBaHHS IIOHATH HAJIOMHOT
Ta IUCTAHIIIMHOI Mpalli, 3a OCTaHHE Je-
cATUPITYS Oyina TPEIMETOM YHCICHHUX
HAyKOBHX JIOCIIJKEHb Yy cepi TpymaoBo-
ro npasa. OkpeMi BUCHI HAITOJISTAlOTh Ha
TOMY, IIIO 1Ie CHHOHIMH, 1HIIIi BBAYKAIOTh,
IO HAJOMHA MpaIs € OUTBII IMHUPOKAM
MOHATTAM. AJie OUIBLIICTH AOCIIIHUKIB
BIJICTOIOE TIO3MIIIFO, 110 HAJOMHa 1 Jmc-
TaHIlIHA TIpaIsl € PI3HUMH 3a CBOIMH
XapaKTePUCTUKAMH, & OTXKE, HE MOXKYTh
BUKOPHCTOBYBATHUCS Y 3aKOHOIABCTBI SIK
cunoHimu (CimyTina). CripoOyeMo po3i-
Oparucsl y CIiBBiHOIIICHHI 000X ITOHSTH,
gepes aHasIi3 iX TePMIHOJOTIYHUX BU3HA-
YEHB,IIOPIBHSBIIN OKpPeMi OO0OB’s3KOBI
YMOBH, IO 3a3Ha4€Hi B HUX.
Busnauenns HajioMHOi poOoTH, 30-
Kpema siK 1 il mpaBOBe peryJIrOBaHHS
3iCHIOETBCS [107OKEHHSIM PO yMO-
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BU TIpalli HaJOMHHUKIB, 3aTBEPIKECHOTO
nocranoBoto  Jlepxkkommpani CPCP
i BIPIIC Big 29 Bepecus 1981 p. Ne
275/17-99 («IlonokeHHsT TPO YMOBH
mpaiii...», 1981). Kpim Toro, 3mict mo-
HATTS «HAIOMHA TMpAIih BH3HAYAETHCS
1 KonBeHItiero Mi>xkHapoIHOT opraHiza-
uii mpami «ITpo HamoMHy Tiparro» Big 20
yepBHs 1996 p. Ne 177 («Ilpo HamoMuy
npargo...»,1996), npore BoHa HE Ha-
JCKHUTh 10 paTH(IKOBAaHUX YKpPaiHOIO.
HamoMHMKaMu BBaXKarOThCsT 0COOH, SIKi
YKJIAIHA TPYAOBUH TOTOBIpP 3 MiAIPUEM-
CTBOM, YCTaHOBOIO, OpTaHi3ali€ro, Mpo
BHUKOHAHHS pOOOTH BIOMa OCOOHCTOIO
Mparero Ta 3 BUKOPHCTAHHAM 3HAPSIb
Ta 3aco0iB Mparlli, HaJaHUX TMiAMPHEM-
CTBOM, 200 MPHIOAHUX 33 PaXyHOK KO-
mwriB 1poro minnpueMcta(«lomoxen-
Hs IIPO YMOBH Ipaili...», 1981). Takum
YHHOM, B 000X MOHATTAX, K HaJOMHOI
poOOTH Tak i TUCTAHLIKHOT (HAIOMHOI)
po0OTH, OKpecleHE Miclle BHKOHAHHS
poOOTH TPAIIBHUKOM, Y BIAMOBIAHOCTI
JI0 Woro (hyHKI[IOHATBHUX O00OB’SI3KIB.
[Ipu aucranuiiiHii (HagOMHI) poOOoTI
MPaliBHUKY HAJTAETHCS IPABO BUKOHAH-
Hs1 poOOTH 32 MiCIIeM HOTO MPO’KUBAHHS
Yd B IHIIOMY MiCIli 32 HOro BHOOpOM
1 KOHKPETHU3YETHCS, IO B OyIb-SIKOMY
pasi e Mae OyTH, 1o3a MPUMIIIECHHSIM
poOOTONABIIA, 8 HAJIOMHUKH BUKOHYIOTh
poboty — Broma. bisbir Toro, 3 aHamizy
3aKOHOIABCTBA IO PETYIIOE HAaTOMHY
poboty ciimye, 1o aias 1l opraizarii
000B’SI3KOBUM € HAasgBHICTH HEOOXis-
HUX JKUTIOBO-TIOOYTOBHX YMOB, OIIS[
SIKHX Ma€ MPOBECTH poOOTONABENb pa-
30M 3 MPO(dCIIIKOBOK OpraHizalli€ro,
a B OKPEMHX BHUIIAJKaX BCTAHOBICHHX
3aKOHOIABCTBOM III¢ I TOZAaTKOBO 3 3a-
JMYYCHHSIM IMPEACTABHHUKIB CaHITAPHOTO
Ta TOKEKHOTO Hasiay. HatomicTs Me-
XaHi3M IIIOJI0 OpraHi3allii Ta yMoB Ipaiii
MpH JTUCTAHMIWHIA (HaIOMHIH) poOoTi
3aJMIIA€ThC HE BHU3HAYCHUM. Takoxk

BIIKPUTHM € TIHTaHHA W II0J0 3a0e3-
TICYCHHS TIpalliBHUKA HEOOX1THUMH IS
pobotu 3acobamu. Hajomuankam, y Bu-
3HAQUCHHI JAHOTO IOHATTS HATOJIOIIY-
€TBCS, IO 3HAPSIMS Ta 3aco0W Ipalli,
HAIAIOTHCS IMIATPHEMCTBOM, a00 IIpH-
N0aBAIOTHCS 32 PAaXYHOK KOIITIB IEOTO
MIJIPUEMCTBA, a TAKOX BIIIMOBIIHO 10
3aKOHOJABCTBA B THUX BHMAIKaX, KOIU
BOHHU BHKOPHCTOBYIOTH CBOI IHCTPYMEH-
TH Ta MEXaHI3MH, IM BHIDIAIy€THCS 32
iX 3HOC (aMOpTH3allif0) KOMIICHCAIlis
B MOPSAKY BU3HAYEHOMY 3aKOHOIAB-
ctBoM. JIms aucTaHIiiHOI(HAIOMHOT)
pOOOTH BH3HAUEHO JIHIIE, IO BOHA BH-
KOHYETBCS «y TOMY YHCJi 3a IIOIIOMO-
roro  iHpopMaiiHO-KOMYHIKAIIHHUX
TEXHOJIOTii», a XTO Mae 3a0e3neYnTH
MpaliBHAKAa HEOOXITHUMH y TOMY YHUC-
Ji TEXHIYHHMH 3acobamu ISl Tmparii
Ta MOPSAJOK 1 MeXaHI3M KOMIICHcAIlii B
pa3i BUKOPHUCTaHHsS CBOiX 3ac0o0iB He
BCTAHOBIICHO. BpaxoByroun 3a3HaucHe,
CXUIJIIEMOCS. 10 MiATPUMAHHS TYMKH
HAyKOBIIIB, KOTPi BBaXXAIOTh IOHSITTS
HAJ0OMHOI Ta JMCTaHIIHOI mpari, pi3-
HUMH 32 CBOIMH XapaKTePUCTHKAMU, Ta
TaKUMH 1110 HE MOXKYTh BUKOPUCTOBYBa-
THUCSI y 3aKOHOJABCTBI SIK CHHOHIMH.

B npomomkeHHs aHAI3y PO3KPHUTTS
3MICTY JUCTaHIIHHOI (HaoOMHOT) poOo-
TH, 3yIMHUMOCS ¥ Ha IHIIMX OOOB’s3-
KOBUX YMOBaX, III0 BU3HAYAIOTh B3a€MHI
00OB’SI3KH MpaliBHUKA 1 pOOOTOIABIIS.

JocmimKkyroun HOBOBBEIICHE BH3HA-
YEeHHS TIOHSTTS, MUCTaHIWHOI (Hamo-
MHOi) poboru y K3nll Vkpainu, Bapro
BigmiTuTH, nymky S1. B. CimyrtiHoi, 3
SIKOK0 HE MO)KHA HE TOTOAUTHUCH, OO
IUTYyTAaHUHH 13 PO3YMIHHSAM JUCTAHIIIN-
HOI TIpalli SIK THMYacOBOi (BUMYIIICHOI)
dopMu pexxuMy poOOTH, 30KpeMa Ha
MepioJi KapaHTHHY, Ta JUCTAHI[IHHOT
Tpaiti, sIk 0coOIuBOI (hopMH OpraHizariii
PpOOOTH, IO 3MIHCHIOETHCS TOCTIHHO Ha
MIJICTaBi TPYIOBOTO JOTOBOPY PO JUC-
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TaHLiiiHy po0oTy. 3 1FOT0 mpUBOLY 1.
B. CimyTiHa Bka3ye Ha Te, 10 B OJHUX
HOpMax HAETHCS MO AUCTAHLINHY po-
00Ty SIK TIPO OCOOJIMBUI BHJI TPYIOBOTO
JIOTOBOPY, TIPO MIO CBigYaTh, 30KpeMa,
noroBHeHHsT 710 4. 1 ct. 24 K3nll Ykpa-
iHU, M0N0 OOOB’SI3KOBOTO JONICPIKAH-
HS TUCbMOBOT (OPMH TIPH YKIIAJCHHI
TPYAOBOTO JIOTOBOPY IPO THCTAHIIHHY
(HagomHy) poboty. BomHouac B 4. 2 CT.
60 K3mll VYkpaiHu TOHSTTS «IUCTaH-
mifiHa (HamOMHA) poOOTa» BKUBAETHCS
HAa [IO3HAYECHHS OCOOIMBOTO pPEXKUMY
poOOTH SIK YMOBU TPYHIOBOTO JIOTOBODY,
o MOKe OyTH BCTAaHOBJICHHH Ha Yac
3arpo3M TIOIIMPEHHs eriemii, maHje-
Mii Ta/abo Ha yac 3arpo3u BiHCHKOBOTO,
TEXHOTCHHOTO, ITPHPOTHOTO Yy Hakasi
(po3nopsyKeHHi) BIacHWKa abo YIIOB-
HOB&)KCHOTO HUM Oprany 0e3 00OB’s3-
KOBOIO VKJIJICHHS y THCHMOBIH (hopmi
TPYAOBOTO JIOTOBOPY IPO THCTAHIIHHY
(mamomuy) pobory (Cimyrina). Orxe,
3HOBY BUHUKAIOTH JIONATKOBI IHTAHHSI
IIOJI0 MOPSIIKY ITPABOBOTO PETyTIOBAHHS
MUTaHb OIUIATH TIPalli, PeKUMY POOOTH,
peaiizariii mpasa Ha BiIMOYNHOK TOIIO Y
MEPILIOMY Ta JPYTOMY BHIIKAX.

SIKII0 pO3MIAAaTH JUCTAHIIIHHY po-
00Ty sIK 0COONMBUIA BH]] TPYIOBOTO JO-
roBopy B po3yminHi 4. 1 ct. 24 K3nll
YKpaiHu TO MNHUTaHHSA MIOAO OIUIaTH
Mpami TaKUX MPAaIiBHUKIB PETyIIOTh-
cs1 0e3 Oyab-sIKMX OOMEXEHb 00Csry
iX TPyZOBHX MpaB, MMPO IO HATOJIOIIY-
erbest B 4. 12 ct. 60 K3nll Ykpainuy,
OT)KE Mae€ 3OIMCHIOBATHUCH BiJMOBIAHO
no Imapu VII. Omnara mpami, K3nll
VYkpainu, 3akony Ykpainu «lIpo omnary
mpami» Ta IHIUX HOPMATHBHO-IIPABO-
BUX aKTiB, 0e3 BU3HAYCHHS OyIb SKHX
0COONMHMBOCTEH XapaKTepHUX IS TaKol
ocobmuBoi (GopMH oprasizamii mparf.
B Toii xe yac u. 13 ct. 60 K3nll Ykpa-
THH, TaKOX 3aKpiruicHHH OOOB’SI30K 3
00Ky poOOTONABIIA, B Pa3i AKIIO BiH Ta

MPAaiBHAK MHUCHBMOBO HE JOMOBHJIHCH
Mpo iHIIe, 3MIHCHIOBATH OIUIATy Tpa-
Il JUCTAHIINAHOI (HAJIOMHOI) POOOTH
B TIOBHOMY 00CsI31 Ta B CTPOKH, BU3HA-
YeHI JII0YMM TPYIOBHM JIOTOBOPOM.
Bapto BiaMiTUTH, 110 AediHIIIA «B pasi
SKIIO poOOTOJaBelb Ta TPAI[iBHUK HE
JIOMOBHITUCH TIPO 1HIIE» MO0 BUILIATH
3apo0ITHOI MJIATH 3BYYUTH JOCHUTh He-
OJTHO3HAYHO, AK€ BAKKO YSIBHTH TIPO
CBIJOMUI Hamip mMpalliBHUKa, MOMpPO-
CUTH y poOOTOJABISI 3MEHIIIUTH HOMY
po3Mip 3apoOiTHOI IUIATH CaMOCTIHHO
a00 TIPOTHO3YBaHHS POOOTONABIL, IO
gepes JIBa MICSII MOXYTh CTATHCS TOIT
Ha KINTAJIT: TONIMPEHHS eriieMii, naH-
nemii Ta/abo Oyme MaT Miclie 3arposa
BIMICBKOBOTO, TEXHOT'CHHOTO, MPHPOI-
HOTO YW IHIIOTO XapakTepy, Imod mo-
MEPeJMTH TPAIiBHUKA PO BIAMOBIIHI
3MIHH IOJI0 ICTOTHUX YMOB ITPAILli.

[lpyu BHUKOHAHHI JMCTaHIINAHOT (Ha-
JIOMHOT) po0OOTH B po3yMiHHI 4. 11 cT. 60
K3nl1 Ykpainu, cyTreBuM € (axt mo mpa-
IIBHUKU MAaIOTh MPABO PO3MOIUIATH CBIH
po06oYHii Yac Ha CBii pO3CyI, a TAKOX Bap-
TO 3ayBa)KUTH, 1[0 HA HUX HE TMOIIUPIO-
FOThCS MPABUJIA BHY TPIIIIHBOTO TPYIOBOTO
PO3MOPSKY, SIKIIO 1HIIIE He Tepen0aueHo
y TPYAOBOMY JOTrOBOpPi. 3HOBY MAaeMo,
3MIHH 5IKI TOPOPKYIOTh ITPABOBI CyTepey-
Hocri, amke B cT.21 K3nll Vkpainu Oyno
3/ilicHeHe TepeOpPMYITIOBAHHS BH3HA-
YEeHHs TIOHATTSA TPYIOBOIO JOTOBOPY, B
SIKOMY BHKJIFOYEHI MPaBUIIa BHYTPIIIHBO-
TO TPYOBOTO PO3MOPSIIKY, TOMY HE3PO3y-
MUTUM € BificuanHs y 4. 11 ct. 60K3nll
YKpainu, 110 JaHUH JIOKAJIbHUH aKT KUK
BU3HAYA€E TPYIOBHHA PO3MOPSIOK Ha ITijI-
MPUEMCTBAX, B YCTAHOBAX, OpraHi3arlisx
BCE K MOXKE MAaTH MICIIe, SIKIIIO CTOPOHH
nepeadadaTh e y TPYAOBOMY JIOTOBOPI.
Ta ¥ B3araji, HE3pO3yMUIUM B LLIOMY
€ BUKIIIOUCHHS TPABWJI BHYTPIIIHBOTO
TpyIoBOro posnopsiaky 3i cr. 21 K3nll
VkpaiHu Ta 3alHIIEHHS 3TaJKd PO HUX
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B inmmx crarrsax K3nll Ykpainw: m. 2 u.
1 ct. 29 — poGotonaselb 3000B’sI3aHUMA
JI0 TIOYaTKy pOOOTH 32 YKIIaJICHHM TPYHO-
BUM JIOTOBOPOM O3HAHOMUTH TIPAIiBHIKA
3 MpaBWIAMH BHYTPIIIHEOTO TPYIOBOTO
posmopsaky; Ta 1. 3 4. 1 ct. 40 — poboTo-
JIaBellb Ma€ TPaBO 3BUIBHHUTH MPAIliBHU-
Ka y pa3i CHCTeMaTHYHOTO HEBHKOHAHHS
MPAliBHAKOM 0€3 TMOBOXHUX MPHYHH
000B’S3KiB, MOKJIAJCHUX Ha HBOTO TPY-
JOBHM JIOTOBOPOM a00 IpaBHJIaMH BHY-
TPIIIHBEOTO TPYAOBOTO PO3HOPSIIIKY, SIKIIO
JI0 TIPAIiBHUKA PAHIIIE 3aCTOCOBYBAITHCS
3aX0¥ JHUCHUILTIHAPHOTO ab0 TpoMai-
CBKOTO CTATHEHHs. Bka3aHne moxe mopo-
JIMTH 11ie OLTBIIE TPABOBOI HEBH3HAYCHO-
CTi ITPY BUHUKHEHHI CITIPHUX TIUTaHb MK
CTOpPOHAMH TPYHIOBOTO JIOTOBOPY.

HaroMmicTh BaKJIMBHM MOMEHTOM,
SIKMH 3HAXOIUTH TO3UTHBHE CXBAJICH-
HS1,€ KPOK 3aKOHOIABIIS IIO/I0 BHECCHHS
nonoBHeHb 10 [maBu XIX «lIpukinne-
Bi monoxxeHHs» Kopmekcy 3akoHIB Impo
mpaio YKpalHu e BH3HAYAETHCS, IO
i 9yac KapaHTHHY, BcTaHOBJIEeHOTO Ka-
6ineTom MinicTpiB YkpaiHu KOpoHaBi-
pycHoi xBopobu (COVID-19), cTpoku,
BH3HaYeHi crarrero 233 nporo Kogekcy
«CTpOKH 3BepHEHHS 10 pallOHHOTO, pa-
HWOHHOTO Yy MICTi, MiCBKOTO Y MiChKpa-
HOHHOTO Cyly 3a BHPIIICHHAM TPYIO-
BHX CITOPIB» MPOJOBXKYIOTHCS Ha CTPOK
Ii1 TaKOTO KapaHTHHY.

Bucnosexu i nepcnexmuséu.

TakuM YMHOM, MOKEMO 3pOOUTH BHU-
CHOBKH, HE3B)XAIOUU HA OKpeMi Helo-
JIIKH, SKI TOPOJPKYIOTH Ie OLIbIe Mpa-
BOBOI HEBH3HAYECHOCTI Ta BIJCYTHICTb
MOBHOIIIHHOTO ~ 3aKOHOJIABUOTO  BpEry-
JIIOBaHHS THTAHHS JUCTAHIHHOT (Ha-
JIOMHOT) po0OTH, (30KpeMa BiIKPUTUMH
3QIMIIAIOTECA [MATAHHS I00: BU3HA-
YEeHHS MEXaHI3My Oprasizaiii Ta yMOB
palli MPH JUCTAHIIHHIA pOOOTI; TOBHO-

Ba)KCHB 3a0€3IICUCHHS IPaLliBHAKA HE00-
X1THUMH 3aC00aMU JIJIsl TTpalli Ta Mopsi-
Ky KOMITCHCAIIIi 32 3HOC (aMOPTH3AILi0)
B pa3i BUKOPUCTAHHS OCTaHHIM BIACHIX
3ac00iB; BPEryJIOBaHHSA TEPMIHOJOTIY-
HOI pO301KHOCTI MOHATTS JUCTAHIIHHOT
(HazoMHOT) poOOTH Ta iH.),BCE K BIA-
JIOCSL HOPMAaTUBHO 3aKpPilUTH 00OB’s3-
KOBICTh JIOTPUMAaHHS ICTOTHHX YMOB
TPYIOBOIO JIOTOBOPY (OILIaTa Tmpami B
MMOBHOMY 00Cs31 Ta B CTPOKH, 3a00po-
Ha TEPEBHIICHHS TPUBAJIOCTI poOOIOro
9acy, MPOJOBKCHHs CTPOKIB 3BEPHCHHS
JI0 CYIOBHX OPraHiB, TOIIO), aJie TI0allhb-
Il HOPMATHBHI JOOTPALIOBAHHS Y IIHO-
My HampsiMi MalOTh IPOJOBKYBATHUCh.
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Summary. Investigated are the amendments to the Labor Code of Ukraine aimed at providing
additional social and economic guarantees in connection with the spread of coronavirus disease
(COVID-2019) to consolidate remote (home-based) work. Analyzed are the correlation and dif-
ferences in the meaning of the newly introduced concept in the Code of Labor Laws of Ukraine
of remote (home-based) work and the concept of home-based work in the understanding of the
still valid in Soviet times Regulations on working conditions of remote workers, approved by the
State Committee of the USSR and VTSRPS 275 / 17-99. Revealed is the content of the concept of
remote (home-based) work and features of its application in the labor legislation. In particular,
against the background of the analysis of legislation and scientific approaches, attention was
paid to certain shortcomings and differences of terminological understanding of the concept of
remote (home-based) work, considered the issue of remuneration in various cases of introduc-
tion, remote (home-based) work, working hours dispute before the court.
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AAMIHICTPATUBHE NMPABO I MPOLIEC

YK 342.9 https://doi.org/10.31548/law2020.03.012

AJMIHICTPATUBHO-NPABOBUI CTATYC
JEPXXABHOI C/TYXKBU YKPAIHM 3 MUTAHb FEOAE3II,
KAPTOIPA®II TA KAOACTPY

O.11. CBIT/INYHUH, dokmop topuduyHuUX HayK, npogecop,
npogecop Kagedpu yusinbHO20 Ma 20CcrnodapcbKo20 npasad
HauioHanbHul yHisepcumem 6iopecypcie i npupodoKopucmyeaHHA YKpaiHu
E-mail: a.svetlichnyj@ukr.net
O.B. LUMAK, acnipaHmKa,

HauioHanbHull yHisepcumem 6iopecypcie i npupoO0oKopucmyeaHHs YKpaiHu
E-mail: Oksa20sh@ukr.net

AHomauyia. Ha nidcmasi aHanizy 00KMpUHasbHUX OYMOK Ma YUHHUXHOPMAMUBHO-TPa-
808UX AKMi8 y cmammi 00cnioxeHonpasosi Kamezopii «npasosuli cmamyc», «a0MiHicmpa-
musHo-npasosuli cmamyc», aKkuli 8 topuduYHill

nimepamypi xapakmepusyroms Yepes Maki topuduYHi iHcmumymu: nybaiyHi cy6’ekmus-
Hi npasa ma opudu4Hioboe’a3Ku; npasocyb’ekmHicme; cyb’ekmu i 06’ekmu yrpaesniHHS;
OepxasHulinpumyc mowjo. AKUeHmyemocs yeaaa, Wo y cucmemi opuduyHUX HOPM, AKi 8u-
3Ha4arome adOMiHicmpamusHo-npasosulicmamyc cy6’ekma nybiyHoi admiHicmpauii, npo-
8iOHY pos1b 8idieparome HOpMU AOMIHICMPAMUuBHo20 Npasa.

AHanizyemeoca difanbHicms LepxcasHoi cyxbu YkpaiHu 3 numaHe 2eodesii, Kapmozpagii
ma Kadacmpy. 3a pe3yabmamamu 00C/iOHeHHA HOOAHO a8MOPCbKE BUSHAYEHHS MOHAM-
ms «admiHicmpamusHo-ripasosuti cmamyc JepiasHoi cay#bu YKpaiHu 3 numaHe 2e00e3il,
Kapmoezpadii ma kadacmpy».

Kntovoei cnosa: kameezopis, npasosuli cmamyc, admiHicmpamueHo-npasosuli cma-
myc, disnbHicmeb

Axmyanvnicmeo. HOTO YIPABIiHHS, MPOTE TaKa [(sUTbHICTH
00YMOBJTFOE HAsIBHICTh BEJIMKOI KUTBKOCTI

AJIMIHICTpaTBHE TPaBO  PErYIIOE  CYO’€KTIB  aJMIHICTPaTHBHO-TIPABOBHUX
HIMPOKE KOJIO CYCILUIBHHX BIJHOCHH, IO  BIHOCHH, SIKi JUISl PO3B’SI3aHHSI TIOKIIajIe-
BHHHUKAIOTB Yy MPOIIEC] 3MIMCHEHHS ITyONTiY- ~ HUX HA HUX 3aBaHb JCPKaBH HaJiICHi
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AdmiHicmpamusHe npaso i npoyec

(YHKIISIMU,CTPYKTYPOIO 1 FOPUANYHUMH
BJIACTHBOCTSIMH, CTATyCOM Y cepi myoiy-
HOTO YIpaBIIiHHS reoiesii, kaprorpadii Ta
KaJacTpy, sSIKAi TOBUHEH BU3HAYATHICS Xa-
pakTepoM 1 00CSTOM TIOBHOBAXKEHB, BiJIO-
Opa)kaTH roJI0BHI 0coOMMBOCTI JleprkaBHOI
CIy>KOH YKpalHH 3 IUTaHb Te0Ie3ii, KapTo-
rpadii Ta KajacTpy, il Miclie B CHCTEMI Jep-
JKABHUX OpPTaHiB BIIAIW, METY, 3aBIAHHS,
(YHKIIi, MOBHOBAKCHHS, KOMIICTEHIIIO,
BI/IMIOBIIANBHICTD.

Ananiz ocmanuix 00cioNnceHv
ma nybnikayiu.

[MuTanHs agMiHICTPATUBHO-IIPABO-
BOTO CTATYCy y CBOIX MPAISIX JOCITIIKY-
BaJIO YNMAJIO BiJOMHX HAyKOBIIB, Cepel
SKHX BapTo Bil3HAuuTH B. ABep’siHOBA,
10. butsxka, 1. I'onocuiuenka, B. Komima-
xoBa, O. Koporysn, A. Komsmoka, B. Ce-
niBanoBa, O. XaputoHoBy Ta iH. OmHaK
BIJICYTHICTh HAyKOBUX MpaIlb 10 JislTb-
HocTi JlepkaBHOT ciyxOm Ykpainu 3
MUTaHb reojesii, kaprorpadii Ta ka-
JACTpy, BU3HAYCHHS ii aJMIiHICTPaTHB-
HO-TIPABOBOTO CTaTycCy, 0OYMOBIIOIOTH
AKTYaJIBbHICTh IBOTO TOCIIIKSHHS.

Mema cmammi osITae y JOCIIHKEH-
Hi KOJIa [TUTaHb IT0B’s13aHKX 13 TIPAaBOBUMH
KaTeropisiMH «IIPABOBHH CTaTycy, «al-
MIHICTPaTHBHO-TIPABOBUIA CTaTyc», TEO-
pPEeTUYHOMY BH3HAUCHHI Takoi IIPaBOBOI
Kareropii,saK «aMiHICTpaTHBHO-IIPABOBHIA
craryc JleprxaBHoi ciry>xOu YKpaiHu 3 Imi-
TaHb reoyiesii, kaprorpadii Ta KagacTpy».

Pesynomamu.

B ropuandHiii Hayii Kateropist ajaMi-
HICTPATHBHO-TIPABOBUI CTAaTyC  3aCTo-
COBYETBCS SIK B IOPWIWYHIA HAyIl, TaK i
y BITYM3HSIHOMY 3aKOHOAABCTBI. IIpore,
HE3BXKAIOYM HA YaCTO BXKUBAHHS L€l
Kareropil B HAyKOBOMY CEPEIOBHIII, Ce-
pel HayKOBIIB ICHYFOTh pI3HI HAyKOBI

TIYMa4eHHS TEPMIHY «aIMIiHICTPATHB-
HO-TIPABOBHMIA cTaTyC». Moro uacto BUKO-
PHCTOBYIOTH JUTSl XapaKTEPUCTHKU 0COOU
— (i3uyHOi a00 FOPUANYHOI, PO3KPUTTS
i TPaBOBOTO CTaHOBHINA, MICIE, POJb,
TOJIOXKEHHS. B CYCITUILCTBI Ta JIep)KaBi,
IO TIPUBEpTaE 3HAYHY yBary HAayKOBIIIB
PI3HHX TaTy3eBHX IPABOBUX HAYK 1O i€l
MPaBOBOI Kareropii. Y mpaBoBiil Haymi it
Ha CHOTOJIHI HEMa€ YCTaBJICHOTO BH3HA-
YEHHS «IIPaBOBUI CTaTYC).

[epen TiM sik Oe3M0CEPEAHBO 3/IiHC-
HIOBAaTH JTOCTI/DKCHHS KaTeropii «ammi-
HICTPAaTUBHO-TIPABOBHI CTaTyC», CIiJ
3BEpHYTH YBary, M0 KpiM BKa3aHOI Ka-
Teropii B OPUAMYHIN JTiTEpaTypi TAKOXK
ICHY€ KaTeropist — «IpaBOBUI CTATyC».

[ousrrs «crarycy Ha gymky C. Inmy-
IICHKO € OJHMM 13 (PyHIaMCHTAbHUX
Yy IOpUIWYHIA Haylll, OCKUIBKH Ja€
MOKJIMBICTh BHU3HAUUTH MicIle CyO’€eK-
Ta TpaBa B CHCTEMi CYCNUIbHHX BiJHO-
CHH, WOro IpaBa i 000B’ 3K CTOCOBHO
iHmux cy6’ekrtiB (Imymienko, 2012: 30).
o cTocyeThCs 1HIIOTO TEPMIHY «IIPaBoO-
BUID», SIKE BUXOIHTH 13 TEPMIHY «IIPABOY,
TO SK 3a3HAYa€ BiJIOMUNM BITYM3HSIHUNA
teopetuk 1. PabunoBnu BBaxkae, 10
BUKOPHUCTAHHS OIHOTO i TOTO JK TEPMIiHY
«IIpaBO» IUISI TIO3HAYCHHS PI3HUX SIBUII]
MOSICHIOETHCA  LIHHICHO-11€OIOT T YHUMU
NPHYUHAMHE, THM, [0 B JaHOMY BHITaJKy
ICHY€ TIparHeHHs BUIIPABIATH IIi SBUIIIA,
OOIPYHTYBATH iX BiIMOBIIHICTH COIiaNTb-
Hill TpaBmdi, iX MPaBUIBHICTH, CIpaBel-
JIMBICTbD, «IIPABEAHICTEY, CHOPMYITIOBATU
[IAaHOONKBE, IIO3UTHBHE CTABICHHS [0
HUX, IJ€OJIONYHO 3a0e3reuuTH I1X BH-
3HAHHS, TATPUMKY 3 OOKY THX Y 1HIIHX
corianpHux cui (PaduHosuy, 1980: 85).

SIK BiZTOMO, TPABOBHUM CTaTyCOM BOJIO-
Jtie Oy/ib-sIka 0c00a, OKpeMi IpyIH ocio, a
TaKOX CYKYITHICTb yCiX 0Ci0 Y CyCIiTbCTBI
3arayioM. Buxomsran 3 o0csry mpaBoBOro
CTaTyCy, pO3pI3HSIOTE: a) 3arabHUI a00
KOHCTHUTYIIIHHUMA, (CTAaTyC rpOMaSTHUHA);
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0) cremianbHuidi a0 POMOBHH, (CTaTyC
MEBHUX KaTeropid rpoMajsiH); B) 1HIU-
BiZlyaJIbHUIA CTaTyC; T) cTaryc (Hi3UUHHUX
1 FOPUIMYHUX 0CI0; I) CTaTyC 1HO3EMIIIB,
0ci0 6e3 rpoMajsTHCTBA 200 3 TIOMBIHHUM
IPOMAJISTHCTBOM, ODKEHIIIB; JI) CTATyC 3a-
KOPJIOHHMX YKPATHIIIB; €) TaTy3eBi cTary-
CH: aJMIHICTPATHBHO-IIPABOBHUM, IUBIIb-
HO-TIPABOBHH,  KPUMIHAIBHO-ITPABOBHIA
1 T.JI.; €) mpodeciiiHi 1 MocaJoBi CTaTycH
(craryc nmemyrtara, MiHICTpa, CYUIl, MPO-
Kypopa); 5K) cTaryc oci0, siKi TparorTh
B PI3HOMAaHITHUX EKCTPEMaJIbHIX YMOBaX
(00OpoHHI 00’€KTH, CEKPETHI BUPOOHU-
urBa) (Kpasuyx, 2011: 104).

B. Manbko ta H. Mary3oB mia mpa-
BOBHUM CTaTyCOM PO3YMIIOTh KOMIDIEKCHY
IHTErpaIliiHy KaTeropito, sika BioOpakae
B3a€EMOBIJTHOCHHH Cy0 €KTIB CYCIUIbHUX
BIZITHOCHH, OCOOH 1 CYCITUTLCTBA, TPOMA/IsI-
HUHA 1 JICP)KaBH, 1HIUBIIA Ta KOJICKTHBY,
a TaKOX 1HIII corlianbHi 38°s13kH (Masbko
& Mary3sos, 1996: 397).

TepMiH «PaBOBHI CTaTyC» BKUBA-
€TBCS 1y PI3HUX HOPMATHBHO-TIPABOBHX
akrax. 3okpema, B 3akoHi Ykpainu: «[Ipo
MPABOBHIA CTATyC 1HO3EMIIIB Ta 0cid Oe3
rpomajasHcTBay Big 22.09.2011 p. Ne
3773-VI. He3Bakaroun Ha Te, IO IIcH
3aKOHOJIABYMI aKT HE HA/IA€ BH3HAYCHHS,
0 CJIJT PO3YMITH TIiJT TIPABOBUM CTary-
COM 0Ci0, HOpMH BKa3aHOTO BH3HAYAIOTh
MIPABOBE CTAHOBHIIIC SIK IHO3EMIIIB Ta 0CI0
0e3 rpoMaTHCTBA, TaK 1 0Ci0, 3HUKIIMX
Oe3BicTy. Ha BinmMiHY BiJl BKa3aHOTO aKkTy
BriocraHoBi Kabinery MinicTpiB Ykpainu
«JlesKi mTaHHs JOKyMEHTYBaHHS yIIPaB-
JHCBKOT AistibHOCTD Bix 17.01.2018 p.
Ne 55, ming TepMiHOM «IIPaBOBHIA CTATYC)»
pPO3yMi€ThCS HAOpaHHS EICKTPOHHUMU
JaHVMH FOPHINTHOT CHIIH.

HageneHne cBimuuTh, IO KaTeropis
«IPaBOBHH CTATyC)» Ma€ pi3HE IMPaBOBE
3aKpIIUICHHST 1 XapaKTepu3ye HE Tilb-
KM TMpaBoBe cTaHoBHUIE (izuuHOi abo
FOPUIMYHOI 0COOM, ane W 3acTOCOBY-

€THCS IS XapaKTePUCTUKU FOPUANIHOL
CIUTH JOKyMEHTA.

BinmoigHo 1o kimacudikarii 3a xa-
paKTEepOM CTaTycy, 3arajlbHUN TPaBOBHI
CTaTyC BU3HAYa€ FOPHUANYHI BIACTHBOCTI,
SIKOCTI, IO € XapakTepHUMH ISl YCix
IHIIMX cTaryciB. [amy3eBi MpaBoBi cTa-
TYCH KOHKPETH3YIOTh 3MICT 3arajJbHOrO
MPABOBOTO CTaTyCcy IIOAO0 KOHKPETHUX
BUJIIB MTPABOBITHOCHH, SIKI CKJIQJAFOThCS
Y CYCHiJIbCTBI. BOHH TakoX MOXYTh OyTH
BIZIHECEHI 1 JIO Kareropii CreIiaJbHOro
crarycy. [Ipouiec audepeHiialtii 3aKiHgy-
€ThCS JIMIIE Ha PIBHI PO3IILY FOPHINY-
HUX SKOCTEH OKPEMOTro, KOHKPETHOTO iH-
quBifa. [Ipu oMy perira CTaTycis, 1110
OyJTi OTpHUMaHi B MPOIIECi KOHKPETU3AIIi,
MOXXYTh PO3IITIATUCS JIUIIE SIK TaKi, 0
HaJIeKaTh JI0 KaTeropii CremiabHOro i
SIKI BIIPI3HSIFOTBCS OITMH BiJ OJIHOTO PiB-
HEM Ta CTyIleHeM KoHkpetu3arii. [1i cra-
TYCH MICTSTh Y c001 3 OJJHOTO OOKY TIeBHI1
MPABOBI SKOCTI, SIKI IMOB’SI3YIOTH iX 13 3a-
TaJbHAM Ta Tady3eBUMH CTaTycaMu, a 3
THIIOTO OOKY — HEIMOBTOPHI BJIACTHBOCTI,
0 CKJIQJAIOTh HOTO YHIKAIBHY SIKICHY
Ta KijbKicHy Bu3HadeHicTh (ILlecTakos,
2003: 13-14).

lamy3eBuM MpaBOBUM CTAaTycoOM Ha-
nineHa Jlep>kaBHa ciry)k0a YKpaiHu 3 mi-
TaHp reojesii, kaprorpadii Ta kKamacrtpy.
Binmosinao 1o IlonokeHHs 3aTBepixke-
HoOro TocTaHoBowo KabGinety MiHicTpiB
Vrpainu Bim 14.01. 2015 p. Ne 15, oc-
HOBHUMHM 3aBOaHHsMH Jlepikreokama-
CTpy €: peaizallis Jep:KaBHOI MOTITHKH
y cepi Tormorpado-reone3nyHol i kKapTo-
rpadigHOl AiSITEHOCTI, 3eMEJTbHUX BiIHO-
CHH, 3eMIIeyCTpOIO, ¥ chepi JlepkaBHOrO
3EMENBHOrO KamacTpy, ACp:KaBHOTO Har-
nsty (KOHTPOITIO) B arpOIpOMECIOBOMY
KOMIUICKCI B YacTHHI IOTPUMAHHS 3¢-
MEJTIFHOTO 3aKOHOJIABCTBA, BHUKOPHCTAH-
HS Ta OXOPOHM 3eMellb YCIX Kareropii
1 (GopM BIACHOCTI, POJFOYOCTI IPYHTIB;
HAJIQHHS ~ QMIHICTPATUBHHUX  TIOCIYT
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3riJIHO 13 3aKOHOM Y BIATOBIIHIN cdepi,
a TaKOXK 3IIMCHIOE 1HIII OBHOBAYKEHHS.
3okpema, 3rigHo 1. 5 ITonoxkeHHs, 3 Me-
TOIO OpraHi3amii CBO€T MisUTLHOCTI 31ikic-
HIOE JT00Ip KaJpiB HA KEPiBHI MOCAIN B
HOTO TepUTOpiabHI OpraHy, Ha MiANpHU-
€MCTBa, B YCTAQHOBHU Ta Oprasizarii, mo
HaleKath 70 chepd HOro yrpapJiHHS,
OpraHi30By€ ITAHOBO-(DiHAHCOBY pOOOTY
B amapari Jlepkreokamactpy, Horo Tepu-
TOpIaJIFHUX OpraHax, Ha IMiIIPHEMCTBAX,
B YCTaHOBaX Ta OpraHi3allisX, M0 Halle-
Kath 10 cepr HOTo YIPaBIiHHSA; Haae
TEPHUTOPIATEHAM OpraHaM METOIUYHY 1
MPAKTHYHY JTOTIOMOTY, TIPOBOIHTH IIepe-
BIPKH iX ISUTbHOCTI; aHATI3Y€E Pe3yabTaTH
JUSUTBHOCTI TEPUTOPIATIbBHUX OpraHiB, 1110
3a0€3IeYyIOTh 3IHCHEHHS [IOBHOBAYKCHB
3 PO3MOPSDKEHHS 3eMIBIMH JIepP>KaBHOL
BIIACHOCTI CUIBCHKOTOCIIOIAPCHKOTO MPH-
3HAYCHHsI, PO3POOIISIE 3aXOMU M0N0 TIif-
BUILECHHS e(DEKTUBHOCTI (DyHKIIIOHYBaH-
HSl TEPUTOPIAILHUX OPraHiB.

Tobto, myOniuHe yrpaBiiHHA y cdepi
reonesii, kaprorpadii Ta KagacTpy Moxe
3MIHCHIOBATHUCS IIMPOKHM KOJIOM YIIOB-
HOB&KCHUX CyO’ €KTIB MyOIiYHOT aJMiHi-
CTpallii, IKi Ha IJIeHI PI3HUMH 32 3MiCTOM
1 00CSITOM aJIMiHICTPAaTHBHUMH TTOBHOBA-
JKEHHSIMH, SIKi OpraHizariiHo He BXOJSATh
JI0 CHCTEMH OpTraHiB BUKOHABYOI BIAIU
(oxpemi (izuuHI 0COOHM, FOPHIMYHI OCO-
Ou myOIIYHOIO Ta MPUBATHOTO TpaBa); 3
MONLITY TIPaBOBOI XapaKTEPHCTUKH, 3a-
JIGXKHO Bijl PiBHS TOBHOBAKEHb CY0 €KTIB
MOXKE PO3PI3HATHUCS 32 TAKUMH OCHOBHH-
MU (DYHKI[ISIMU: BUKOHABUOIO, OpraHiza-
[IMHOIO, PErYIATHBHOI, EKCIICPTHOO,
OLIIHOYHOI, TMPO(IIAKTHYHOW, aJMiHi-
CTPaTUBHO-TIPABOBOIO, 3aXUCHOIO, OXO-
porHoro Tomo (Ceitmmunmii, 2017: 215).

Matoun  BU3HAUEHMH  HOPMAaTUB-
HO-TIPAaBOBUM aKTOM cTatyc, Jlepikreoka-
JIACTp, 3 METOI0 BUKOHAHHS ITOKIIAJICHUX
3aBJaHb, IFOYM BiJT IMCHI JIepyKaBH, Hali-

JICHHH BIJIITOBIHOIO KOMIIETEHIIIEIO, € HO-
CieM MTOBHOBAKCHB BJIA/THOTO XapaKTepy.

VY OiloMy «KOMIICTCHIIFO» MOXHA
BU3HAYHUTH SIK CYKYITHICTh ITOBHOBQYKCHB
LECHTPAJIFHOTO OpPraHy BUKOHABYOI BIIaIU
JUTSI BAKOHAHHS TIOKJI/ICHIX Ha HBOTO 3a-
BraHb. OHAK TIUTAHHS OJI0 BI3HAYCHHS
JIMIIAETHCS BIKPUTHM Ta JIUCKYCIHHUM.
IcHye TakoX JUCKYCIHE MUTAHHS 010
IHIIHMX CKJIAJIOBUX €JIEMEHTIB aIMiHICTpa-
THBHO-TIPABOBOTO CTaTyCy OpraHy BHKO-
HABYOI BIAJIH, 10 SKUX MOXKHA BIJHECTH:
METY, 3aBIaHHs, (YHKIIii, a TAKOXK BIIO-
BiIAJTbHICTh. YiTKe, Y3romkeHe BU3HAYCH-
HS TIOHATTS «QYHKIs» BifACyTHE. IcHye
JICKTbKa PO3yMiHb Ta TIO3MIIK JOCIJI-
HHKIB 3 IIbOTO rmuTaHHs. [leprodeproBo
CIIIJ| 3a3HAYMTH, 110 B E€HIMKJIONEINIHII
JITEpaTypi HE BHOKPEMIIFOETBCS —TakKa
MpaBoBa Kareropis, sik «(yHKIIT opraHy
BHUKOHABYOI BIIAJAW». YKIagadaMH MPOIo-
HYIOTBCSI 3arajbHe BH3HAYCHHS ITOHSTTS
«hynkmis», mo Bix yar. functio — BUKO-
HAHHS, 3MIHCHEHHS, a TaKOK BH3HAYCHHS
TOHATH «(DYHKIIIS IepyKaBm» Ta «PYHKILS
TIpaBay, CIIUTEHAMHU PUCAMH 3MICTY SIKUX €
ix cyrHicHe HaroBHEeHHs. OCTaHHI CIIPHIi-
MAIOTBCS SIK OCHOBHI HAIPSIMKH 200 BHIN
BIumBY (Xapenko, 2011: 328).

Amnaiiz I[Tonoxenns npo JlepkaBHy
ciryx0y YkpaiHu 3 IHTaHb reoesii, kap-
Torpadiita KaxacTpy, CBiJUUTh, IO Mep-
MM EJIEMEHTOM aJIMiHiCTpaTHBHO-TIpa-
BOBOTO CTaryCy IIbOTO OpraHy € MeTa,
3aBAaHHS Ta (YHKIIi, 10 FOPUIAAIHO
3aKpimieHi B myHkTax 1—4 [TomoxeHHs!.

Jpyruii eneMeHT — 1€ HOpPMaTUB-
HO BHM3HAYCHI MOBHOBaKECHHS (IT.MM. 5-9
[Monoxenns). Tobto, peamizariis Biaj-
HO-YIIPABIIHChKUX (DYHKIIH Aep:kaBHO-
TO YIPAaBJIIHHS 3aJICKUTh BiJl PIBHSA TIO-
BHOBa)XCHb, 110 3yMOBJIIOE BUOIp (opM
i MetomiB pobotu. [Ipu oMy TepMiH
ITOBHOBAKCHHS» Ma€ MIPUHIIUIIOBE 3Ha-
4yeHHs. BiH BH3HAYa€e MpaBOBY MPUPOLY
wiei kareropii (Ceitmianuii, 2011: 73).
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Tpetiii eneMeHT — 1ie opraHizaii-
HO-CTPYKTYPHHH KOMITOHEHT MPaBOBO-
IO CTaTyCy, SIKHH OXOIUTFOE HOPMAaTHB-
HO BU3HAUYCHWH IMOPSIOK YTBOPEHHS,
JKBIIAIll, peopraHizaiii, MpuU3Ha4YEH-
Hs Ha [Mocajay Ta 3BUIBHEHHS 3 MOCay,
MPOLEAYPHU TISUTBHOCTI, O(]iliiHI cuM-
o (11.11. 10—15 [TomoxkeHHs).

Jlo HOpPMaTHBHO-TIPABOBUX AaKTiB,
0 Ma€e 0e3MOCepeIHE BITHOMICHHS 10
npaBoBOro crarycy Jlepxreokamacrpy,
cmjg BigHectH 3akoH Ykpainu «lIpo
LCHTPaJbHI OpPraHd BUKOHABUOI BJIA-
JIA», BIIMOBIHO JI0 SIKOTO y Pa3i SKIIO
OUTBIIICTE (PYHKIIH [EHTPATBHOTO Op-
raHy BHKOHABYOI BJIAJH CKJIAJIAIOTh
¢GbyHKLIT 3 HaJaHHS aJMiHICTPaTUBHUX
nocytyr (Gi3MYHUM 1 FOPHIUYHUM OCO-
0aM, ICHTPAJbHUN OpraH BHKOHABYOI
BJIQJIA YTBOPIOETHCS K CIyXkO0a.

Taxkum YMHOM, HOpMH 3aKOHY YKpa-
TaH «IIpo HeHTpabHI OpraHd BUKOHAB-
yoi Bagu» Bia 17.03.2011 p. Ne 3166-VI
ta [Tomoxxenns nmpo [lepkaBHy Ciryx0y
VYkpainu 3 mHTaHb reoesii, KapTorpa-
¢bii Ta KagacTpy, cBim4aTh, MO MPaBO-
BHH CTaTyC I[bOIO OpPraHy sK Cy0’eKTa
aJIMIHICTPaTUBHO-TIPABOBUX BIJIHOCHH
BH3HAYCHHUH HOPMATHBHO-TIPABOBUMH
aKTaMH, SIKI BH3HAYalOTh HOTO pOJIb 1
MiCIle B CHCTEMi OpraHiB BHKOHABUYOL
BJIaJIM, TMOPSIOK OpraHizaiii, i1 BHKO-
HaHHS IIOKJIAJIEHNX 3aB/JIaHb, WOIo BiJl-
MIHHICTh BiJl IHIIUX Cy0’€KTIB, a TAKOXK
MOPSJIOK B3a€MO/IIT 3 IHITUMHU CY0’ €KTa-
MU TyOII4HOT agMiHicTparii.

AKIICHTYIO4M yBary Ha aJIMiHiCcTpa-
THBHO-TIpaBOBOMY ~ ctatyci  JlepxaBHol
ciyxOy YKpalHH 3 IIMTaHb reonesii, Kap-
Torpadii, CNIi 3a3HAYUTH, IO TIOHATTS
«@IMIHICTPaTHBHO-TIPABOBHIA CTaTyc»
OXOILTFOE KOMILTEKC KOHKPETHO BH3HAYe-
HHUX Cy0 €KTHBHHX IpaB i 000B’SI3KiB, SIKi
3aKpilIeHI 3a BIATOBITHAM CyO’€KTOM
HOPMaMH aJIMiHICTpaTHBHOTO Ipaga. Too-
TO HEOOXIHOKO O3HAKOK HAOYTTS 0COO0I0

AIIMIHICTPATUBHO-TIPABOBOIO ~ CTATYCy €
HAsBHICTb Y Hel KOHKPETHHX CyO’ €KTHB-
HHX TIpaB 1 000B’SI3KIB, SIKI Peai3yrOThCs
LI€X0 0COOOK0 5K Y IMiHICTPATUBHHUX TIpa-
BOBITHOCHHAX, TaK 1 11032 HUMH (AMiHi-
cTrparuBHe NpaBo Ykpainu, 2004: 194).

Bucnosexu i nepcnexmuséu.

[IpoBeneHe NOCHTIDKEHHS — aMiHi-
CTpaTUBHO-NPABOBOTO cTarycy Jlepkas-
HOI cinyxO0u YKpaiHW 3 HHUTaHb Ieoje-
3ii, kapTorpadii Ta KagacTpy I03BOJISE
3pOOKMTH BHCHOBOK TIPO T€, 0 HOpPMA-
THBHO-TIPABOBUMH aKTaMH  BH3HAYCHI
MPaBOBI KpUTEpil BIIHECCHHSA I[HOTO
JICP>KaBHOTO OpraHy 10 OpPraHiB BHKO-
HaByol BJIaau. Pa3oMm i3 TUM HEOOXiIHO
3a3HAYUTH, 110 3aJICKHO BiJl CHCTEMH Op-
raHiB BUKOHABYOI BJIAJIM, TIPABOBUI CcTa-
TyC OpraHy BUKOHABYO1 BJIa I Ma€ MEBHI
0coONMMBOCTI: crienudiuHi 3aBIaHHS Ta
GyHKIIT TOKIaCHI JIepKaBoro,3a0e3-
MEYEHHs! 3IACHEHHS TOBHOBAKEHb,IIO-
PAMOK B3a€MOJIT 3 THIIUMH OpraHaMu
BHUKOHABYOI BJIAJAM Ta CTPYKTYPHUMH
miaposaiamMu (IXHIMH OCaJT0BUMHU OCO-
0aMu), 0COOIMBUI TIOPSIIOK YTBOPEHHSI,
JIKBIAAIT, peopraHisarii, miJKOHTPOJIb-
HOCTI Ta MiJ3BITHOCTI, BHPILICHHS Ka-
JIPOBHX IMUTaHb, HASIBHICTH CITCIIaIbHUX
rapaHTiil JiSUTBHOCTI MOCAI0BUX 0CI0.

AJIMIHICTPaTHBHO-TIPABOBHUI CTATyC
HepxaBHoi city>x0M YKpaiHU 3 MUTaHb
reonesii, kaprorpadii Ta KagacTpy mae
MEBHI 0OCOOJIMBI O3HAKH, SIKI 3yMOBJICHI,
30KPEMa:MIOPSIKOM YTBOPEHHS, B CHITY
CBOTO TPAaBOBOIO CTATYCy BOJIOJIE a-
MIHICTPATUBHOI IPaBOCYO’ €KTHICTIO,
sIKA BUHUKAE 3 MOMCHTY YTBOPCHHS;
Ma€ CIelliaibHy aaMiHICTpaTUBHA Tpa-
BO3JIaTHICTh, HAJUIEHUH KOMIIETEHII-
€10, sKa BIJNOBIJA€ METI Ta 3aBIaH-
HSIM; CBOIMH JiSIMH MOXXE CTBOPIOBATH
1 371MCHIOBAaTH aJMIiHICTPATHUBHI MpaBa
1 000B’S3KM; B MeXkaxX CBOIX ITOBHOBa-
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JKeHb 31MCHIOE YIPABIIHHS 00’ €KTaMHt
Jep KaBHOI BIACHOCTI, III0 HAJIEKATh 10
ctepu HOTO YIpaBITiHHSL.

TakuM YHHOM, BHKIIQJCHE A€ ITij-
CTaBH HAJaTH aBTOPCHKE BU3HAYCHHS
MOHSTTS «aIMiHICTPaTHBHO-IIPABOBUI
craryc  [epxaBHOi ciyx0u VYkpai-
HU 3 TUTaHb reojesii, kaprorpadii ta
KagacTpy», MiJl SAKUM CIIJl PO3YMITH
CYKYITHICTh 3aKpIIUICHHX HOpPMaMHu aj-
MIHICTPaTHBHOTO IIpaBa KoJia MOBHO-
BaXKCHb, SIKUMHU HAJIJICHUH 16l opraH
BUKOHABYOI BJIAJH 3 METOIO BUKOHAHHS
MOKJIAICHUX JIePKaBOI0 3aBIaHb, SIKi
peatizyroThCsl SIK 'y aIMIiHICTPATHBHUX
MPaBOBITHOCHHAX, TAK 1 1032 HUMHU.

[Tomanpmi HayKoBi MOIIYKH —aaMi-
HICTPaTUBHO-IIPaBOBOTO cTarycy Jlep-
JKaBHOI ciyOu YkpaiHu 3 NUTaHb Te-
ofiesii, kaprorpadii Ta kagacTpy BapTo
CKOHIIGHTPYBAaTH Ha IETaIbHOMY BU3HA-
YeHHI MeETH, (DYHKIIH, TOBHOBa)XCHb,
KOMITETEHIIII Ta IHIIMX OpraHiamii-
HO-TIPABOBHUX 3aCa]l [IbOTO OPraHy.
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Summary. Based on the analysis of doctrinal opinions and current regulations, the article ex-
amines the legal categories of «legal status», «administrative and legal status», which in legallit-
erature is characterized through the following legal institutions: public subjective rights and legal
obligations; legal personality; subjects and objects of management; state coercion, etc. It is em-
phasized that in the system of legal norms that determine the administrative and legal status of
the subject of public administration, the leading role is played by the norms of administrative law.

The activity of the State Service of Ukraine for Geodesy, Cartography and Cadastre is analyzed.
According to the results of the research, the author’s definition of the concept «administrative and legal
status of the State Service of Ukraine for Geodesy, Cartography and Cadastre» is given.

Keywords: category, legal status, administrative and legal status, activity
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Summary. The article explores the issue of administrative liability for pedestrian traffic
violations. It has been found that road safety issues are of concern to everyone, as we are
all road users, whether drivers, passengers or pedestrians. According to the World Health
Organization, the number of road traffic fatalities is extremely high and is set at around 1.25
million per year, which is unacceptable. Moreover, most of all deaths are in middle- and low-
income countries, including Ukraine. It is argued that, at present, the rules of the Code of
Administrative Offenses relating to measures of liability for pedestrian traffic violations are
essentially dead, which is explained by the use of only a preventive measure and a rather low
amount of penalties for such offenses.

Administrative responsibility in the field of security is the responsibility of drivers of vehicles
orother road users, including officials who are authorized to ensure the safe operation of roads
and road structures, transport, operation of transport and roads, for violations of express
traffic rules in the application to the perpetrators of administrative penalties in accordance
with the grounds and in the manner prescribed by the rules of administrative law

This all contributes to the spread of mass offenses in the industry by the efforts of
legislators to remedy this situation by amending the relevant Code of Conduct in order to
increase accountability and thereby reduce pedestrians' attempts to take similar actions. It
is emphasized that as of 2020, a mechanism for the effectiveness of administrative liability
for violation of traffic rules by pedestrians has been worked out, in the form of a draft Law on
Increasing Administrative Liability in this Field for such road users — as pedestrians.

Keywords: administrative responsibility, administrative liability for traffic violations,
pedestrian, traffic, traffic accident

Introduction.

Reforming administrative legisla-
tion, the spread of administrative offens-
es, their structure, causes and dynamics
necessitate a substantive study of the in-
stitution of administrative responsibility
(Kovalyeva, 2019: 130).

The problems in the field of road
safety are those that affect everyone, be-
cause we are all road users in the form
of drivers, passengers or ordinary pedes-
trians. According to the World Health
Organization, the number of deaths re-
sulting from road accidents is extremely
high and is set at around 1.25 million
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per year, which is unacceptable. In ad-
dition, the majority of all deaths occur
in middle- and low-income countries,
including Ukraine («Global status re-
port...», 2015).

In addition, not taking into account
fatalities caused by traffic accidents, the
level of offenses on the roads of Ukraine
is even higher. At the same time, it is
impossible not to say that only drivers
are the perpetrators of such offenses, as
the share of culprits-pedestrians is also
high, and the level of their prosecution
is extremely low. This, in turn, makes it
possible to avoid liability, thus continu-
ing to contribute to the further spread of
cases of pedestrians committing offens-
es in this area. All of this is the cause of
an overly loyal measure of liability in
the form of either a warning or a small
fine provided for in a codified act estab-
lishing administrative liability for pedes-
trian traffic violations.

However, it should be noted that the
mechanism of effective application of
administrative liability for traffic viola-
tions by pedestrians is currently being
developed, in the form of a draft law
on increasing administrative liability in
this area for such road users as pedestri-
ans, in connection with which there is
relevance of this research.

Analysis of recent research
and publications.

V. Horkava, N.A. Litvin, A.M. Po-
dolyaka, M.M. Stotska, M.O. Svirina,
Y.O. Tihomurova, V.P. Timoshchuk,
M.Yu. Veselova, V.V. Zui and others
have studied the administrative liability
for traffic violations.

The purpose of this research is to
clarify the problematic aspects of ad-
ministrative liability for violation of traf-
fic rules by pedestrians.

Results.

According to the Strategy for Im-
proving Road Safety in Ukraine for the
period up to 2020, approved by the order
of the Cabinet of Ministers of Ukraine
dated June 14, 2017 Ne 481-r, among
other main areas of implementation of
this strategy is «analysis and improve-
ment of safety legislation road traffic
in order to ensure compliance with the
best legal standards in force in Europe-
an countries with the safest road trans-
port systems; development of legisla-
tion on road traffic in order to regulate
all spheres of life, including the issue
of liability for offenses and more severe
punishment of violators; introduction
of scientific and scientific-technical re-
search in the field of road safety in order
to assess the effectiveness of measures
aimed at improving safety, comfort and
culture of road trafficy («Road Safety
Improvement Strategy...», 2017).

N.A. Litvin notes that the increase
in the number of vehicles and increase
the intensity of traffic, which leads to
an increase in the number of road acci-
dents (hereinafter — accidents) and their
negative consequences (Litvin, N.A. &
Litvin, O.V., 2020: 142).

Analyzing the data on the number of
road accidents (hereinafter — accidents)
in Ukraine in 2019 (166,675 cases) it
is possible to say that the situation in
Ukraine is quite alarming. Of the total
number of accidents, the cause of traffic
violations by pedestrians is also quite
high — about 30 % of the total number
of offenses in this area are pedestrians
(«Statistics on the number...», 2019).

This number of traffic accidents occurs
due to the fact that pedestrians, as road
users, quite often and rudely ignore traf-
fic rules, which is expressed in crossing
the street in unforeseen places, including
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under the influence of alcohol and other
dangerous substances. As a result, the ir-
responsibility of such actions is the result
of'accidents that damage not only the lives
and health of pedestrians themselves, but
also outsiders, including drivers.

It is possible to reduce the above indi-
cators only if the level of culture of move-
ment of all road users is increased, a num-
ber of preventive measures are applied,
as well as the efficiency of administrative
liability for traffic violations is increased.

According to the second part of Arti-
cle 14 of the Law of Ukraine «On Road
Trafficy, road users include not only
drivers of vehicles, but also, in particu-
lar, pedestrians.

Part five of this article establishes a
number of responsibilities for all road
users, including knowing and strictly
complying with the requirements of the
Rules of the Road, creating safe condi-
tions for traffic, not by their actions or
inaction to harm enterprises, institu-
tions, organizations and citizens.

At the same time, the level of re-
sponsibility of pedestrians for violating
traffic rules clearly does not correspond
to the level of public danger of their ac-
tions and the size and nature of the dam-
age (including potential) caused to other
road users («On trafficy, 2020).

Turning directly to the study of the
concept of administrative liability for
violation of traffic rules, we must first
define the concept of traffic itself.

And it should be said at once that the
legislative definition of the concept of
traffic, unfortunately, still does not exist.
Neither the Law of Ukraine «On Road
Trafficy («On trafficy, 2020), the name
of which should already provide for the
existence of a normative definition, nor
the Code of Ukraine on Administrative
Offenses (Code of Ukraine on Admin-
istrative Offenses, 2020), which de-

fines liability for traffic violations, nor

the Resolution of the Cabinet of Minis-

ters of Ukraine «About Traffic Rules»

(«About traffic rules», 2020).

This is usually a significant gap and
in some cases forces us to turn to case
law and doctrinal definitions to clarify
this concept.

Scientists define traffic — as a regu-
lated activity that has a social nature, as
a result of which the spatial movement
of people and goods on the roads with or
without vehicles (Mikhailov, 2011: 6).

According to this definition, the key
characteristics of traffic are:

— a social phenomenon, as it employs
the vast majority of the population;

— aggregate volitional activity of people
aimed at achieving certain goals;
¢) a managed process in which the
main subject is the state represented
by authorized bodies that constitute
a single system

— objectively determined by social
development, the process of orderly
spatial movement of people, goods
or naturally, or with the help of
vehicles driven by people;

— has a social character, because it
realizes the political, economic and
cultural interests of the state and
society as a whole.

It should be noted that in Ukraine,
preference is usually given to adminis-
trative and legal measures and means
of influencing violators of traffic rules.
This is confirmed by the constant efforts
to increase and strengthen the measures
of administrative responsibility.

B. Gorkava notes that administrative
liability for violation of the established
rules is given as a counterbalance to the
unsatisfactory condition of transport on
highways, poor driver training, as well
as other shortcomings of road transport
infrastructure (Gorkava, 2017: 91).
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V.B. Averyanov points out that ad-
ministrative liability is a special kind
of legal liability, and is also a specific
form of adequate response of the state
to illegal actions by individuals and le-
gal entities. The main measures of le-
gal liability applied to the offender and
which he must perform in full are the
result of the application of property,
moral or other restrictions. In addition,
the offender must be held accountable
to the state and society for his wrongful
conduct (Averyanov, 2004: 223).

The scientific literature defines it
as the responsibility of drivers of vehi-
cles or other road users, including offi-
cials who are authorized to ensure the
safe operation of roads and road struc-
tures, transport, operation of transport
and roads, for violation of traffic rules,
which is expressed in the application to
the guilty persons of administrative pen-
alties, respectively, on the grounds and
in the manner prescribed by the rules of
administrative law (Mikhailov, 2011: 6).

St. 14 of the Law of Ukraine «On The
Road Traffic» states that «road users are
persons who use highways, streets, rail-
way crossings or other places intended for
the movement of people and transporta-
tion of goods by vehicles. Road users in-
clude drivers and passengers of vehicles,
pedestrians, cyclists, animal racers» (Lit-
vin, N.A. & Litvin, O.V., 2020).

The definition of a pedestrian is con-
tained in paragraph 1.10 of the Traffic
Rules and which defines a person who
participates in traffic outside vehicles
and does not perform any work on the
road. In addition, pedestrians, in ac-
cordance with these rules, are equated
with persons in wheelchairs without a
motor, riding a bicycle, moped, motor-
cycle, sleigh, wheelchair, baby carriage
or wheelchair. It is also stated that a pe-
destrian who is waiting for public trans-

port in an unspecified place may also be
recognized as a subject of an adminis-
trative offense («On trafficy, 2020).

The codified normative legal act estab-
lishing administrative liability is the Code
of Ukraine on Administrative Liability
(hereinafter KUpAP), which in its articles
includes seven types of offenses that in-
fringe on road safety (Code of Ukraine on
Administrative Offenses, 2020).

At the same time, if we analyze the
Code of Administrative Offenses, a
group of administrative offenses in the
field of traffic is not singled out. Chapter
10 of this code, which contains offens-
es for violating traffic rules, is entitled
«Administrative offenses in transport,
in the field of road management and
communications». In this Chapter, Art.
121-1332, 139-142 concern precisely
the measures of responsibility for viola-
tions in the field of road safety.

As for liability for violation of traffic
rules by pedestrians, the establishment
of administrative liability is regulated
by parts 1,3,4 of Art. 127 of the Code of
Administrative Offenses, entitled: «Vi-
olation of traffic rules by pedestrians,
cyclists and persons driving carts and
animal driversy.

Thus, part 1 of this article stipulates
that disobedience of pedestrians to traf-
fic signals, their crossing the carriage-
way in unspecified places or directly in
front of oncoming vehicles, failure to
comply with other traffic rules, entail a
warning or a fine of three to n * tax-free
minimum incomes).

Part 3 of this article indicates that the
same offenses committed by intoxicated
persons result in a fine of eight to ten
non-taxable minimum incomes.

And part four of Art. 127 of the
Code of Administrative Offenses states
that pedestrians may be fined from ten to
fifteen non-taxable minimum incomes
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or community service for a period of
twenty to forty hours for violations pro-
vided for in part one or two of this ar-
ticle, which caused the creation of an
emergency situation (Code of Ukraine
on Administrative Offenses, 2020).

Therefore, depending on the type
of offense and the degree of its danger,
the current legislation of Ukraine estab-
lishes certain measures of administra-
tive penalties, the least vulnerable for
offenders in the form of a warning and
more — in the form of an administrative
fine or community service.

At the same time, as the practice of
bringing pedestrians to administrative
responsibility usually shows, it is lim-
ited to a warning, which is only pre-
ventive. Therefore, an effective road
safety mechanism in Ukraine should be
reflected in the improvement of admin-
istrative practice in bringing to admin-
istrative responsibility violators of traf-
fic rules, whose irresponsible behavior
creates accidents or conflicts and which
often end in accidents.

V.B. Averyanov indicates that the
feeling of impunity and permissiveness
for pedestrians leads to the commission
of such road users who realize that for
violating traffic rules, patrol police offi-
cers rarely take measures to bring them
to administrative responsibility (Avery-
anov, 2004: 125).

At the same time, R.1. Mikhailov sug-
gests that the number of traffic violations
and the severity of their consequences
are affected by different conditions and
circumstances, both subjective and ob-
jective. These include such conditions
as: low level of traffic discipline of road
users, time of day, weather, poor light-
ing while driving, improper condition
of roads, road equipment, lack of road
markings, signs on dangerous sections of
roads, outdated traffic lights, neglect of

basic safety requirements of state bodies
in relation to ensuring the proper condi-
tion of roads, improper performance of
state duty in relation to road users and
others (Mikhailov, 2011: 7).

However, it can be said that no mat-
ter how perfect the streets and roads, as
well as other technical means of traffic
regulation and organization, the neces-
sary and key component was the effec-
tiveness of current administrative legis-
lation and strict compliance with traffic
rules by pedestrians.

In connection with the inefficiency
of administrative liability for violation of
traffic rules by pedestrians currently in the
Verkhovna Rada of Ukraine, a bill «On
Amendments to Article 127 of the Code
of Administrative Offenses to strengthen
the liability of pedestrians for traffic viola-
tions», which provides for exclusion pre-
vention as a measure of administrative re-
sponsibility and increasing the number of
tax-free minimum incomes («On Amend-
ments to Article 127...», 2019).

The Explanatory Note to this bill states
that the level of responsibility of pedestri-
ans for violating traffic rules clearly does
not correspond to the level of public dan-
ger of their actions and the amount and
nature of damage (including potential)
caused to other road users. As a result,
increasing the level of fines for pedestri-
ans violating traffic rules, including while
intoxicated, will increase the level of in-
dividual responsibility of individuals and
improve road safety. In addition, it will
have a significant preventive effect, as the
threat of paying relatively large fines will
be a deterrent to traffic violations.

It is quite possible to agree with the
position of the legislator on increasing
the level of fines for pedestrians, as well
as the exclusion of the rule on warning
for committing offenses by pedestrians
in the field of road safety.
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Thus, having analyzed and investi-
gated certain aspects of administrative
liability for violation of traffic rules by
pedestrians, it is possible to draw cer-
tain conclusions of the research.

Conclusions and prospects.

Currently, the norms of the Code of
Administrative Offenses concerning mea-
sures of liability for violation of traffic
rules by pedestrians are essentially dead,
which is explained by the use of only a
warning, which is purely preventive and
relatively low fines for such offenses.

All this contributes to the spread of mass
offenses in this area in the efforts of legis-
lators to correct this situation by making
appropriate changes to the current Code of
Administrative Offenses in order to increase
accountability and thus reducing the efforts
of pedestrians to commit such actions.
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0.B. ApmemeHkKo (2020). MpobnemHi acnekmu admiHicmpamueHoi idnoeioans-
Hocmi 3a nopyweHHsA lMpasun 0opoxcHLO20 pyxy niwoxodamu. [1paso. /loouHa.
Joskinns, 11(3): 109-115. https.//doi.org/10.31548/law2020.03.013.

AHomayisa. Y cmammi 00cnioxcyemsca numaHHA aOmiHicmpamueHoi 8idnosioaneHocmi 3a
MOPYWEHHA MPasusa 00POHHLO20 Pyxy niwoxodamu. byno 3’acosaHo, wo npobaemu, y cgepi
3a6e3neyeHHA 6e3neKku O0POHHLO20 PyXy € MAKUMU, WO CMOCYHOMbCA KOXHHO20, adxe 8ci Mu
€ YYACHUKaMU O0POXCHbO20 pyXy y 8uU2aa0i Yu mo 800iig, nacaxcupie Yu npocmux niwoxoodise. 3a
daHUMU BceceimHboi opeaHizayil oxopoHu 300p08’s , KinbKicme eunadkie cmepmi, wjo cmanu
HAcniOKOM 00POHHLO-MPAHCTOPMHUX MPU200 € HA038UYAlIHO BUCOKUMU MA 8CMAHOBOEMb-
¢A npubau3Ho Ha pieHi 1,25 mMaH. Ha pik, wo € Henpunycmumumu. [Jo moeo, binbwicme i3 ycix
cMepmesbHUX 8UNAOKie Npunadae Ha KPaiHU i3 cepedHim pisHeM ma HU3bKUM pigHem 00xody,
cepeo AKuX € i YkpaiHa.

Cmeepoxcyemscs, wo 8 0aHuli Yyac Hopmu KYnAf, aki cmocyromeca mip 8ionogioansHocmi
30 NopyweHHA nioxo0amu rnpasus 00POHHLO20 PYXy MO Cymi € MeEpMBUMU, U0 MOACHIOEMbCA
30CMOCYB8AHHAM AUWe 1onepeodHeHHs, AKe MAe cymo npoginakmuyHuli xapakmep ma docums
HU3bKUMU Cymamu wmpacpie 30 maki npagonopyweHHA. Lie ece cnpuse po3rnoscroOHeHH0 mMa-
cosux npasonopyweHs y 0aHill 2asy3i HO HAMA2AHHAMU 30KOHOOa8Yi8 sunpasumu 0aHy cumy-
ayito waaxom eHeceHHs 8i0No8iOHUX 3MiH 00 YuHHo20 KYnATll 3 memoto nidsuweHHA mip 8idno-
8i0aabHOCMI Ma MUM caM 3MEHWUBWU HOMA2aHHA niwoxodie 84UHAMU n00i6Hi Oii.

Hazonowyemosca Ha momy, wo cmaHom Ha 2020 p. HANPAUbOBYEMbLCA MEXAHI3M ehekmus-
HOCMI 3acMocy8aHHA aOMiHicmpamueHoi 8i0rno8idanbHOCMI 3a MOPYWeEHHA NPasus 0POHHbLO-
20 pyxy came niwoxo0amu, y 8uzna0i npoekmy 3aKoHy rnpo niosuweHHA mip admiHicmpamueHoi
sidnosidaneHocmi y 0aHili cghepi came 0719 MAKUX y4ACHUKIB OOPOHCHbO20 PyXy — AK niuioxodis.

Kntoyoei cnosa: aomiHicmpamusHa eidnosidansHicms, admiHicmpamusHa 8i0nogioasnb-
Hicmb 30 MopyweHHA NMpasusa 00POXHHL020 PyXy, Miuoxio, O0POXHIl pyx, O0OPOHHbLO-MPAH-
CrnopmHa npuz2ooa
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0O NUTAHHA 3ABE3MNEYEHHA AKOCTI
CyaoBUX PILLEHDBb Y CNPABAX MNMPO EKONIONYHI
AOQMIHICTPATUBHI MPABOMOPYLUEHHA

O.A. YJIIOTIHA, kaHOudam ropuduyHUX HayK, doyeHm,
doueHm Kaghedpu adMiHicmpamusHO20 ma ¢hiHaHCOB8020 rnpasa
HauioHanbHul yHisepcumem biopecypcis i npupodoKkopucmyeaHHA YKpaiHu
E-mail: ulutinaea@gmail.com
I.1. AEHUCIOK, cydos
JlyeuHcbKo20 palioHHo20 cydy Humomupcokoi obaacmi
E-mail:ilona.denisyuk505@gmail.com

AHomayis. Y cmammi Ha ocHosi 00cnidxweHHA sumoz 00 AKOCMi cydosux piuleHb
Yy Crpasax rnpo eKosoeidHi aOMIHICMmpPamueHi npasonopyweHHA ma aHanisi cyoosoi
npakmuku supobneHi nponosuuii w000 Nid8UWEHHA AKOCMI Cy0o8UX pileHb i3 OaHOI
Kamezopii cripas.

lMpoaHanizosaHo npasocyoHicme AK OCHOBHUL Kpumepili Akocmi cydosux pilieHb
Yy Crpasax rpo eKoso2iYHi aOMIHICMmPamueHi npasonopyweHHs, WO OXOM/oE
03HAKU 3aKoHHOCMi ma obrpyHmosaHocmi. 3pobaeHo BUCHOBOK, WO Kpumepiamu
30KOHHOCMi mocmaHosu cyOQy y Crpasax npo eKoso2iYHi  admiHicmpamusgHi
MPaBOMNOPYWEHHA € MpPasusbHE 30CMOCYSAHHA: HOPM MamepianbHO20 npasa ma
00MpPUMAHHA HOPM POYECYanbHO20 MpPasd, aHas02ii 3aKoHYy abo aHasnoeii npasa AK
8 YACMUHI MamepiasnbHuUXx, MAK i MpouecyasnbHUX HOpM; 8i0nosiOHICMb MnocmaHosu
MIXCHAPOOHUM, KOHCMumyuiliHum, 2asy3esum MPUHYUNAaM, OCHOBHUM 3dcadam
cyoo4yuHCcMaa, 8UMOo2aM 8epPX08EeHCMBa Npasd. B yacmuHi 00MpuUMaHHA 8umoau rpo
06rpyHMOBAHICMb MOCMAHOB8U HAUACKPasiwe 8UPaXAeMbCA npedmMmemHo-o6’ekmHa
crneyugika npasonopyweHb — ix «eKos102i4Hicmb», OCKifnbKU came rpu O00CAiOHeHHI
o0b6cmasuH cripasu ma ouiHyi 0oKasie cyo0da Mae onepysamu 3HGHHAMU Ma cnupamuce
Ha HOpMU He auwe adMiHicmpamueHo-0esniKmHo20 3aKoHO0asecmaa, a U eKonozidHozo,
MpupodopecypcHO20, 8 AKOMY 8CMAHOB/EHI BUMO2U U000 BUKOPUCMAHHA MA OXOPOHU
npupodHux 06’ekmis ma pecypcis, ekonoziyHoi 6e3neku, AKi 6yau rnopyuweHi.

3anponoHosaHO 3 Memoto Mi0BUWEHHA AKOCMI Cy0o8uX piuleHb y cnpasax rpo
eKos02iYHi  aOMiHicmpamueHi  npasonopyweHHa npuliHamu y ¢opmi nocmaHosu
MneHymy BepxosHozo Cydy OdokymeHm «[lpo cydose piweHHA y crnpasax mpo
aOMiHiCmpamueHi MpagornopyweHHA».

Knrouoei cnoea: 3akoHHicmb cy008020 piuleHHA, 0brpyHmosaHicme cy0o8020 pi-
WeHHsA, MoOCMaHo8a, npasocydos, cyo, cydose piuleHHS, AKicmb cy008020 PilueHHA
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Axmyanvnicme.

Teopis mpaBa TPUAHATTSA pillcH-
Hs y CIIpaBi BU3HAYa€ 3aBEpPIIATLHOIO
Ta pa3oM 3 TUM OCHOBHOIO CTaJi€l0
mpouecy 3actocyBaHHs mpasa. Came
B pillleHHI HOpMa MpaBa HaOyBae€ iH-
IUBITyalbHO-BIATHOTO  XapakTepy,
OCTaTOYHO BCTAHOBIIOETHCS 3B’SI30K
HOpMHU TpaBa 3 (aKToM, SKUH II0-
TpiOHO BHpimuTH. HaromomywoTts Te-
OpeTHKH W Ha TOMY, IO MPaBUIBHO
NpHUHHITEe pilIeHHs 3a0e3medye 3a-
KOHHICTB, YKPIILTIOE TIPaBOMOPSIOK B
LIJIOMY, MIATPUMYE IHTEpECH Ieprka-
BH Ta CyCIILIBCTBA 3 OJHOTO OOKY, a 3
IHIIOTO — OXOPOHSIE IpaBa TPOMAJISH,
BHXOBY€e moBary a0 3akony (Teopus
rocyaapcTtsa u mpasa, 2003: 460).

Mo crocyerbcss Ge3mocepeaHBO
CYIOBOTO pIlIEHHsS, TO HOTO BHU3HA-
I0Th  HAWBaXIIUBIIINM  PE3yJIETaTOM
(HaWBaXJTUBINIMM aKTOM) 3JIiHCHEHHS
MPaBOCYAIS, SIKUH YXBaJCHUH 3TiTHO
3 HOpMaMH MAaTepiajbHOIO Ta IpOIle-
CYaJIbHOTO IpaBa, HA KOHCTHUTYLIHHHX
3acajiax Ta IMPHUHIMIAX CYIOYHHCTBA,
MOKJIMKAaHUI 3a0€3MeYnTH 3aXHCT Ta-
PAHTOBAaHHX 3aKOHOM IIpaB i CBOOOI
JMIOIMHU Ta peaii3yBaTH 3aKpiluieHHN
B KoHCTUTYIIT IPHUHIMIT BEpXOBEHCTBA
npaBa («IIpo cymoBe pilieHHsS B aaMi-
HICTPATUBHIH cripaBi ...»; «[Ipo cymose
pIlICHHS B UUBUIBHIA crpaBi...»). Ok-
pIM TOTO, CyIOBE DIIICHHS SIBISIETHCS
OCHOBHHM aKTOM peai3alii CymoBol
BIIaIH i HOTO METOI0 BH3HAYAIOTH «J10-
CSITHEHHSI IOPHIMYHOI BU3HAYCHOCTI Y
CHIpHUX MPaBOBITHOCUHAX, IEPEKOHAH-
HS CTOPIH Ta CYCILUIBCTBA Y CIIPABEIIIH-
BOCTI CYAY, YTBEPIKCHHI HAM IIPaB JIFO-
IUHA Ta 3armo0iraHHs HEBU3HAYCHOCTI
B aHaJOTIYHUX cutyanisx» (Kyibdina &
Cupoin, 2013: 12).

3a cr. 283 KYnAII cynosi pimeHHs
y CIIpaBi po BCi aIMiHICTpaTHBHI Mpa-

BOMOPYIIEHHS (Y TOMY YHCIIi €KOJIOTi4-
Hi) IpUUMaIOThCs Y (HOPMi MOCTAHOBH,
B SIKiIM (piKCY€ThCS pe3ysibTaT HpHINY-
HOT OIIHKHK ifl 0co0u, sKa MPHUTITY-
€ThCS JI0 aaMIHICTPATHBHOI BIiIIOBI-
MANBHOCTI, KOHCTAaTye€ThCS BHHHICTH
9H HEBHHYBATiCTh TaKoi 0COOH, BCTa-
HOBIIIOEThCS (32 HAsBHOCTI MiACTaB)
KOHKPETHHH 3aXiJl aJMiHICTPaTHBHOTO
CTATHEHHS 11010 BWHHOI ocobOu. Pa-
30M i3 THUM TaKe CyIOBE DIlICHHS Ma€
0 3HAYHO IIUPIIY METY: MiATBEPAUTH
¢dakr 3nilicHeHHs mpaBocyaas (110 Bi-
no0paxkae OCOONUBICTH CYIOBOI Iif-
BIJIOMYOCTI CMpaB Mpo aaMiHicTpa-
TUBHI MPaBOMOPYIICHHS), TIEPEKOHATH
CYCIJIBCTBO B 00OB’SI3KOBOCTI TpH-
TATHEHHS BUHHHUX 10 IOPUANYHOI (B
JIAHOMY pa3i aJMiHICTPaTUBHO1) BiAIO-
B1IaJILHOCTI Ta B 11 HEBIJIBOPOTHOCTI.

[lpore 3amis MOCSATHEHHS CBOE
METH, 3aJI0BOJICHHSI 1HTepeciB (OdiKy-
BaHHS) YYACHUKIB ITPOBAKCHHS Ta Cy-
CIIIBCTBA CYHAOBE PIIICHHS y CIpaBax
PO aMIHICTPATHUBHI MPABOMOPYIIICHHS
(y TOMy 4YHCIl €KOJIOTi4Hi) Mae OyTH
SIKICHMM, TOOTO BIJIIOBIIATH II€BHUM
BCTAaHOBIICHUM BHMOTaM, KPHTEPisIM
SKOCTi. SIKICTh CyIOBOTO pIllICHHS B
HAWIIUPIIOMY PO3YMIHHI TOB’SI3YETHCS
i3 METOI0 CyHOBOi peopMH, peaTbHUM
YTBEP/UKCHHSIM BEpPXOBEHCTBA IIpaBa
y CYCHIJIbCTBI, 3aXHCTY MpaB i CBOOOJ
mrouau (Yirotina, 2019: 124).

3Bakarouy Ha Te, MO0 IO KOMIECTEH-
i Cymy BIJHECEHO PO3IVISLI HAHOUIBII
TSOKKUX  aJMIHICTPAaTUBHUX EKOJIOT1Y-
HUX [PaBOIOPYIICHb, MO (HAKTHIHO
3HAXOATHCS HA MEXKI 3JI0UMHIB, SIKICTh
CYIOBHUX pillleHb BiAIrpae 3HAUHY POJIb
HEe JUIIe B 3a0€3MCUeHHI HAJIC)KHOTO
PIBHSI TIPaBOCYIIS, @ B 3aXHCTI €KOJIO-
TIYHUX TpaB JIIOAWHHU 1 TPOMaIsTHUHA,
3aXHCTI HABKOJHIIHBOTO IIPHPOIHOTO
cepenoBumia. Lle i 3yMOBIIOE aKTyaib-
HICTBb JAHOI CTATTI.
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Ananiz ocmanix 0ocrionceno
ma nyO6nikauiii.

3Ba)KalOUM HA BAXJIMBICTh, NHTAH-
HSL,KpUTEPIl SIKOCTI  CYJOBHX  DIIlICHb
HEOIHOPA30BO  JOCIIDKYBAJIHCh  Hay-
xoBIsiMU. Cepen sikux M. I'ypsuy, P. Kyii-
6ima, €. [Tymxap, O. Cupoin, O. CkakyH,
M. Tpym, I'. @azuxom, O. [Mlumanosud,
M. Ulredpan Ta iHoi. OmHaK crierjiaib-
HOTO JIOCHIKEHHsT TpoOiemMu 3abe3rie-
YEHHs SKOCTI CYIOBHX pIIlICHb caMe y
CcrpaBax Ipo eKOJIOTIUHI aIMiHICTPATHBHI
MIPaBOIIOPYIIICHHS HE IPOBOAMIIOCE.

Mema cmammi Tonsrae y noOCii-
JUKEHHI BUMOT 0 SIKOCTI CyIOBHX pi-
IICHb y CIpaBax MpoO SKOJIOTiIYHI aaMi-
HICTPATUBHI MPaBOMOPYIICHHS, aHali31
CyIOBOi MPAaKTUKU Ta BUPOOIEHI mpo-
MO3UIIH MO0 MiABUILEHHS SKOCTI Cy-
JIOBUX pIIICHb i3 1aHOT KaTeropii cripas.

Pesynomamu.

Sk moka3ye BUBYEHHS IKEPEIbHOI
0a3u, OCHOBHI BUMOTH JIO SKOCTI CYJIO-
BHX PIllICHb € YHIBEPCATLHUMH JIJISI BCIX
1X BUIB.

OnHi€0 3 OCHOBHUX BHUMOT IIIOJO
SIKOCTI BCiX 0€3 BUHSTKY CYJIOBHX pi-
IICHB € iX mpaBocyaHicTh. PaxiBIli Bijl-
MIYarTh, IO [I€ TOJOBHUH KpHUTEPii
SIKOCTI CY[JOBOTO PIIICHHS, TIOPYIICHHS
SIKOTO € MIJICTABOIO JIJISI CKaCyBaHHs X
3MIHH CYJOBOTO PIIICHHS CYIOM BHIIOI
iHcTaHMii. [IpaBoCyIHICTh TOEAHYE B
co0i JIBi BUMOTH — 3aKOHHICTH (CTOCY-
€ThCS TIUTaHb TIpaBa) Ta OOIPYHTOBa-
HICTh (cTOCYEThCS TUTaHb (akty) (Kyii-
0ina & Cupoin, 2013: 32).

Jlyis movaTtKy BiMITHMO, IO Karte-
TOpisl «3aKOHHICTH CYIOBOTO PIIICHHSD
HEOIHOPA30BO JIOCIIIKYBaJIaCh HAYKOB-
LSIMA-TIPABHUKAMH SIK TEOPETHKAMH, TaK
1 BUCHUMH, 10 BUBYAIOTH MPOOIICMHU OK-
pEeMUX rajy3eil mpaBa Ta 3aKOHOJABCTBA.

[Mpumipom O.®D. CkakyH, BKa3ye,
IO BOHA NOJSTa€ B HAJICKHOMY IO-
JepiKaHHI 3aKOHHUX IIPOLEIyp, TOOTO
BUpIIICHHS CIIPaBH Ma€ IPYHTYBATHCS
Ha KOHKPETHIM HOpMI IpaBa 4u CyKyII-
HOCTI HOPM, SIKi MPSIMO CTOCYHOThCS
PO3IISIHYTOI CIIPaBH; JOTPUMYBATUCH 1X
TOYHOTO 3MICTY; CYIl Ma€ JiITH B pam-
KaxX CBO€I KOMIICTCHIIi{; HE BHXOIHUTHU
32 MEXi MOBHOBa)KEHb, MEPENOAICHUX
3aKOHOM; CyI Ma€ 3aBKIH 3aCTOCOBY-
BaTU IPABOBI HOPMH, KOJIY BUHHUKAIOTh
oOcTaBuHH, TepeadadeHi HOPMOIO; HE
VXWIATUCS Bill 3aCTOCYBAaHHS HOPMH;
HE TPHUIUHITH JiI0 HOPMHU 3 OyIIb-SIKO-
ro MPUBOAY (3aCTapilicTh, HEBIAIOBII-
HICTh MICIIEBUM yMOBaM TOII0) a00 i
BILUIMBOM 0co0M (Oprany), HE YIOBHO-
BAKEHOI Ha Te 3aKOHOM. Jlokm HopMma
IpaBa HE CKacoBaHa, HE 3MiHEeHa a0o He
MIPUIIHEHA y BCTAHOBJICHOMY 3aKOHOM
nopsaaky, Haronomye O.D. CkakyH,
BOHA € 000B’S3KOBOIO [UIS IIPaBO3acTO-
coBHoro oprany (CkakyH, 2001: 396).
Ha nymMKy mnpencTaBHUKIB HayKu
OUBUIBHOTO TIPOIECYAIBFHOTO IIpaBa 3a-
KOHHICTB CyIOBOTO PillIeHHs Iepeadadae
JNOTPHMAHHS TAaHUM OPTaHOM ITOJIOXKECHB
Koncrurymii Ykpainu, 3araabHOBH3HA-
HUX TMPHUHIUIIB Ta HOPM MIXKHApO.I-
HOTO TIpaBa 1 MDKHApPOIHUX JIOTOBOPIB
VYkpalnu, siKi € CKIAJ0BOIO I MpaBoOBOI
cucremu (Cenuk & Jlemuk, 2010: 255).
Tammit pocmigauk — O. M. Ilumano-
BUY, JOBOIHTB, III0 3aKOHHUM € PIIICHHS
CYLY, SKIIO BOHO yXBaJ€HE IPU TOUHOMY
JIOTPUMaHH1, BAKOHAHHI i BAKOPUCTAHHI
HOPM IIPOLIECYaTIbHOTO IPaBa, a TaKOXK
y IOBHI{ BIINOBIAHOCTI IO HOPM Ma-
TepiaJbHOTO TIpaBa, SAKi MiJISIraloTh 3a-
CTOCYBaHHIO JI0 TAHUX MPABOBITHOCHH,
a00 3aCHOBaHO HA 3aCTOCYBaHHI y HEOO-
XiJTHAX BUIAIKAX 3aKOHY, SIKUH PEryioe
mo1i0H1 BiIHOCHHH, a00 BUXOIMTE 13 3a-
TaJbHUX 3acall i 3MICTy 3aKOHOIAaBCTBA
(IIumanosuy, 2005: 10).
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Byayuu daxiBuem B raiysi aaMiHi-
crparuBHOro mporecy B. M. KpaBuyk
TOBOPUTH MPO TE, IO 3aKOHHICTh pi-
IICHHS 3aJICKHUTh BiJ 0€3yMOBHOI TOY-
HOI BIAMOBIOHOCTI MOro 4O 3aKOHIB Ta
IHIINX HOPMATHUBHO-TIPABOBUX AaKTiB,
10 BH3HAYAETHCS MEPEIYCiM MPaBUIb-
HOKO FOPHIUYHOIO KBamidikallien B3a-
€MOBIJTHOCHH CTOPIH Ta IHIIKUX ydac-
HukiB crnpaBu (Kpasuyk, 2011: 521).
CnymwnuMm € ¥ BucHoBok M. L. Tpymn,
sKa JOBOIWTH, IO 3aKOHHUM BBa)ka-
TUMETBCSI PIOICHHS CYOy, yXBaJleHE i3
HEYXWIBHUM JOTPUMAHHIM IPOLECy-
QTBHUX BHMOL, 13 3aCTOCYBaHHSM 0
JIHACHUX TMPaBOBITHOCHH CTOPIH HOPM
mpasa, sIKi HiUIAraloTh 3aCTOCYBAHHIO,
Ta sIKe BIAIOBITA€ MPaBOIOPSAKY AEp-
skasu (Tpym, 2013: 171).

3 mo3umii P. Ky#6imu ta O. Cupo-
in, cymoBe pillleHHS € 3aKOHHHM, SIKIIO
BOHO YXBaJICHE CYyIOM BIINOBITHO IO
HOPM MarTepialbHOTO IpaBa 3 JOTPH-
MaHHSM HOPM IPOLECYaIFHOTO IIpaBa.
L1i >x aBTOpU MPONOHYIOTH TPH KPUTEPil
OIIIHKHM 3aKOHHOCTI CYJ0BOTO PIillICHHS:
1) um 3acTocyBaB Cya HEOOXiAHHUU 3a-
KOH? 2) UM HE 3aCTOCYBaB CyJl 3aiiBUU
3akoH? 3) 4M MPAaBWIBHO CYJl BUTIyMa-
guB 3akoH? OKpiM [OTO, BOHU BipHO
CTBEPIUKYIOTh, IO 3aKOHHICTH CYIOBO-
TO PIMICHHS Ma€ TPAaKTyBaTUCh HE CYTO
(bopMaNbHO — SK IOTPUMAHHS BHMOT
3aKOHY, a y IIUPIIOMY 3HA4YeHHI — BiJl-
TIOBIJTHO JT0O BUMOT BEPXOBCHCTBA IIpaBa
(Kyii6ima & Cupoin, 2013: 35, 36).

3aCTOCOBYIOYM BHIICHABEICHI BH-
CHOBKH JO O3HAaKH 3aKOHHOCTI IOCTa-
HOBU CyIy y CIIpaBax IpO EKOJOTivHI
aJIMIHICTPATHUBHI ITPABOMOPYIICHHS MH
BBAXKAEMO JOLJIBHUM BHIUIMTU TaKi
Kputepii: 1) mpaBHIIBHE 3aCTOCYBaHHS
HOPM MaTepialbHOro Mpasa; 2) MpaBiIb-
HE 3aCTOCYBaHHS 1 JOTPUMAaHHS HOPM
MPOLIECYaJIbHOTO IIpaBa; 3) MpaBUIbHE
3aCTOCYBaHHs aHAJIOTIl 3aKoHy abo aHa-

JIoTii TIpaBa K B YaCTHHI MaTepialbHUX
TaK 1 TpoleCyabHUX HOpM; 4) Bimo-
BIJIHICTh  [TOCTAHOBH  MIDKHApPOIHUM,
KOHCTHUTYIIIHHUM, Taly3¢BUM IPHHIIH-
maM, OCHOBHHM 3acajiaM CyIOYHHCTBA,
BUMOTraM BEpPXOBCHCTBA IPaBa.

SIKIIo K 3BEpTATUCH IO MPAKTUIHO-
r0 JOTPUMAHHS TAKHUX SKICHUX KpUTE-
piiB, TO aHaJI3 CyI0BOI MPAKTHKHU B Ya-
CTHHI 3aKOHHOCTI ITOCTAHOB y CIIpaBax
PO €KOJIOTIYHI aJMIHICTpaTHBHI Tpa-
BOIOPYIICHHSI JTO3BOJISIE CTBEPIKYBATH
po iX HeTOTPUMAHHS B Ps/Ii BUIAIKIB.

B sikoCTI IpUKITany HENpPaBIILHOTO
3aCTOCYBaHHS IIEPIIOTO 3 HUX HaBele-
MO MOCTaHOBY Arnessiiinoro cyny Jlo-
HelbKoi 00macti Big 17 6epesns 2016 p.
Ne 243/831/16-11, sixoro Oy;10 CKacOBaHO
noctaHoBy cyani CIOB’SIHCHKOTO MiCh-
KpaiionHoro cyny JloHenpkoi obGmacti
Bix 11 mrotoro 2016 p. (po NpUTATHEH-
HS JI0 aJMiHICTPaTHBHOI BiAMOBIAAIb-
HocTi 3a cT. 91 KVinAIl «llopymenns
MPaBWJI OXOPOHU Ta BUKOPHUCTAHHS TeE-
pHUTOPIi Ta 00’ €KTIB MPUPOTHO-3ATIOBI -
Horo (oHAY»). [IpHunHOIO CKacyBaHHS
MOCTAHOBH CyIy HEpINoi iHCTAHIII cTa-
JIO0 HENpaBWIBHE 3aCTOCYBaHHSI HOPM
MarepialbHOTO IpaBa: B MPOTOKOI PO
aJIMIHICTpaTUBHE MPABOMOPYIICHHS Ta
B CaMOMY CYJIOBOMY pIillIeHHI BiJCYyTHS
00’€KTHBHA CTOPOHA aIMiHICTPaTHBHO-
TO TPABOMOPYIICHHSI, BIAMOBIAIBHICTh
3a sike mepenbadeHa cr. 91 KYmAll,
TOOTO B HUX HE 3a3HAYCHO, SKHM CaMe
YUHOM [ii OCOOH, IO MPHUTATYETHCS
JI0 aJIMIHICTPAaTUBHOI BiIIMOBIIATBHO-
CTi, MOPYIIYIOTH CT. 7 3akoHy Ykpai-
Hu «[Ipo mpupomHo-3anoBimHUi GoHa
VYkpainum» Ta cT. 68 3akoHy YKpaiHu
«IIpo 0XOpOHY HaBKOJHIIHBOTO TIIPH-
pOIHOTO cepemoBHINa». ArmesiiiHa
ckapra OyIa 3aI0BOJICHA, IIPOBAKCHHS
3a cT. 91 KYnAII — 3akputo y 3B°53Ky i3
BIJICYTHICTFO TIOJIIT 1 CKJTay aaMiHicTpa-
THUBHOTO MPABOIIOPYIICHHS.
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ITommpeHnoto € it npakTUKa HETOTPH-
MaHHSI TPOLECYabHUX HOpPM. AHai3
[IOCTAHOB CyIy B CIIpaBax MpO EKOJIO-
TiYHI aIMIHICTPaTHBHI MIPAaBOMOPYIICH-
Hs TOKa3ye, M0 HalJacTilie MOPYIIy-
€TBCSI TIOPSIOK ITOBITOMIICHHSI 0COOH,
0 TPUTATYETHCS O aIMIiHICTPaTHB-
HOT BIJIMOBIJAJILHOCTI MPO Yac Ta Mic-
e CYIOBOTO 3aCiTaHHs, HEBPAaXyBaHH:I
KJIOMIOTaHb PO BIIKJIAJCHHS CYIOBOIO
O3Sy 32 HASBHOCTI IIOBAYKHHX TIPH-
YUH JUIS BIJCYTHOCTI TaKMX OCi0 M0
TSATHE 32 COOOIO MOPYIICHHS IIpaBa Ha
3aXHCT OCTaHHIX. B sKocTi mpukmamy
3aJJ0BOJICHHS aleIIIIHOT CKapru caMme
BHACIIIIOK TaKHX OPYIICHBb CYIY MOX-
HAa HABECTH IOCTAHOBY AMCIIIHHOTO
cyoy 3akaprarcbkoi oOmacTi y crpasi
Ne 301/2056/15-1.

Okpim BuIe3a3HadeHoro KoHCyimb-
TaTHBHA pajia €BPOICHCHKUX CYHIIB Ha-
TOJIONIYE HA TOMY, IO I YXBaJICHHS
CYIOBOTO DIIICHHS MOXKE BHSIBHTHCH He-
OOXI1THAM He JIMIIIE BpaxyBaTH BiIIOBITHI
TIPaBOBI MOJIOMKEHHSL, & W B3STH JI0 YBaru
HEIMpPaBOBI MOHATTS Ta peaJtii, sKi CTOCy-
FOTBCSI KOHTEKCTY CIIOpY (€THYHI, MOPaITh-
Hi, €KOHOMIYHI MipKyBaHHs)» («BucHO-
Bok Ne 11 (2008) KoncynsraruBHoi paau
...»). HeBpaxyBaHHS IMX MipKyBaHb,
CIYIITHO TMiJIKPECIFOIOTh BKE BITYM3HSHI
MIPaBHUKY, TPU3BOIUTH 10 OC3MIY3IUX
T KyTOM 30py CYCIiJIBCTBA BHCHOBKIB
(Kyit6ina & Cupoin, 2013: 38).

[lpakTW4HUM  MPHUKIAAOM  LBOTO
MO)KE CTaTH IOCTaHOBAa ATMEILILIIHOrO
cyay 3armopi3pkoi obmacTi y crmpaBi Ne
310/5265/15-n1, sikoro OyJO 3a70BOJICHO
areJBIIHY CKapry IIOAO MPUTATHCHHS
0co0H 10 BiAMOBINAJIBHOCTI 3a 4. 4 CT.
85 KYnAIl HesBaxarouu Ha Te, 110 Cy/I
MepIIoi 1HCTAHIIT MPUHAIIOB 10 O0IPyH-
TOBAHOTO BHICHOBKY IIPO JOBEICHICTH
BHUHHU 0COOM Y BUMHEHHI aIMiHICTpaTHB-
HOTO TIPABOTIOPYILICHHS, TIepeI0aueHOro
4.4 c1.85 KYnAIl, cynns anensuiiiHoro

CyIly BCTaHOBWB, III0 TPH BHPIIICHHI
cIpaBu OyJIo 3aCTOCOBAHO (hOpPMAITBHUI
MiIXiJ, HE BPAaXOBaHO TOTO, IIO IIPaBO-
MOPYIIHUK € TICHCIOHEPOM, BETEPaHOM
palli, HarOpOIKCHUH OpAeHOM «3HaK
MOMIAaHW» Ta HE B3ATO JO YBAark Killb-
KICTh 1 Bary BHJIOBJICHO puOH (kapach 1
mrt.). [TocTaHoBy cyjty mepinoi iHCTaHIIl,
SIKOFO HakJamaBcs mrpad y posmipi 340
IpH OyIO CKacoBaHO, 0COOy 3BLIBHEHO
BiJl aIMIHICTPATHBHOI BiIMOBIAAIBHOCTI
(3a ct. 22 KYnAIl) i3 oroiomeHHsM yc-
HOTO 3ayBa)KCHHSL.

Jpyroro CKJIaI0BOIO MPABOCYIHOCTI
MOCTAHOB y CIIpaBaX IpO EKOJOTIuHI
aJIMIHICTPATUBHI TPaBOMOPYIICHHS €
OOIPYHTOBAHICTb.

BBaxkaeTscs, 1m0 OOIPYHTOBAaHUM €
CYIOBE pINICHHS, SKIIO BOHO yXBAJICHE
CYJIOM Ha TijIcTaBi 0OCTaBHH y CYIOBIH
CrpaBi, SIKI MOBHO 1 BCEOIYHO 3’siCOBaHI
Ha OCHOBI JIOKa3iB, 0 OYJTH JOCIIHKEHI
cynoMm (Kyitbina & Cupoinm, 2013: 33).
Takox BKa3yrOTh BYCHI, 1110 JUTs 3a0e3rie-
YeHHs O0IPYHTOBAHOCTI CYZIOBOTO PillleH-
HS1 CYJ1 BUSIBJISIE BC1 (DaKTH, 10 CTOCYIOTh-
Csl CHPaBH; PETENBHO 1 HEyNepemKeHO
(00’eKTHBHO) BHMBYAE (DaKTH, BHU3HAE iX
JIOCTOBIPHUMH; BIJIKHJIA€ BCI CYMHIBHI
(bakTH i (hakTH, 10 HE CTOCYIOTHCS CIIPABH
(Craxyn, 2001: 396). OOrpyHTOBaHICTh
CYZIOBOTO DIIICHHS 3aJIeKUTh BiJT TOTO,
HACKUTHKH TOYHO OyJIO BH3HAYEHO TPEI-
MET JIOKa3yBaHHS y CHpaBi (CYKYITHICTbh
00CTaBHH, IKi MaIOTh 3HAYCHHS IS TIpa-
BUJILHOTO BHPIIICHHS CIIOPY) Ta HACKLITH-
KU ITOBHO Oy/TyTh JOCIIKEHI OOCTaBUHH,
ki medl mpeamer craHopsTh (Tpyi,
2013: 172). YxBajeHHs OOIPyHTOBAHOIO
CYIOBOTO pIlICHHST 00YMOBIIFOETHCS THM,
HACKUTHKH SIKICHO CyI BH3HAQYUB TIPEI-
MET CYIOBOTO PO3DVIIAY, MPEIMET ITOKa-
3yBaHHS, JOTPUMABCS BCHOTO KOMILICKCY
TIPaBUIL SIKi BPETYJILOBYIOTh ITPOLIECYalTh-
HUIA MOPSIIOK 310paHHs, TOCIIDKCHHS Ta
omiHku okasis (Dasukorr, 2014: 34).
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Ha mam mommsig came B 9acTuHi 10-
TPUMaHHs BUMOTH IIPO OOTPYHTOBAHICTh
MOCTAaHOBU HAMSCKpABIIIIE BHPAXKAETHCS
MPEAMETHO-00’€KTHA crienudika mpa-
BOIIOPYIICHb, y HAIIOMY BHIIAAKY iX
«EKOJIOTIYHICTEY. AJKe came IpH [I0-
CJIJDKEHHI OOCTaBHH CIPaBH Ta OILHII
JIOKa3iB CYIJIs Ma€ OIepyBaTH 3HAHHIMU
Ta CIHUPATUCh HA HOPMU HE JIUIIE aJIMi-
HICTPaTUBHO-JCTIKTHOTO  3aKOHOIaB-
CTBa, a I 3aKOHOJABCTBA CKOJOTIYHOTO,
MPUPOIOPECYPCHOTO, B SIKOMY BCTaHOB-
JICHI TI KOHKPETHI BHUMOTH JI0 BHKOpPH-
CTaHHS Ta OXOPOHH IPHPOTHHUX 00’ EKTIB
Ta pecypciB, JO EKOJOTIYHOI Oe3MeKH,
ski Oynmu mopymieHi. Beebiune, oBHE 1
00’€KTUBHE NOCHIIKEHHS NOKAa3iB J0-
CUTh 4YacTo OyBae HEMOMJIMBO 3Iiic-
HUTH Oe3 3aydeHHs 0ci0 i3 cremiaib-
HUMH HCIOPHIMYHUMH 3HAHHSMHE, M0
MIJAKPECITIOE BaXITUBY POJIb CIEIIaIiCTa
Ta eKCIIepTa y CYIOBOMY PO3IIISI CIIpaB
PO EKOJIOT1YHI aIMiHICTPATHBHI TPaBo-
nopyuieHHs. Hapemnri, Benike 3HaueHHS
JUIS. OOTPYHTOBAHOCTI PIIICHHSI BiJirpae
1 SIKICTh MaTepialiiB CpaBH, Y TOMY YHC-
JIi IPOTOKOIY MPO MPABOTIOPYIICHHS.

Hagenemo npukiias i3 Cy10BO1 Ipak-
TUKH. ANCIAIAHAN cyJ 3aKkaprarchbKol
obrnacTi 3aI0BOJBHUB aleILIidHy CKap-
Ty TPOMaIsSHHHA HA TOCTAHOBY CYHII
IpimaBcbkoOrO paioOHHOTO CYIy MPO TIPH-
TATHEHHS HOTO JT0 8 IMIHICTPaTHBHOT BiJI-
nosimansHOCTI 3a ¢T. 90 KYHAIL Onaum
i3 apryMeHTIB JUIs BU3HAHHS IOCTAHOBU
Cymy Tepinoi iHCTaHIi HeoOrpyHTOBa-
HOIO OyII0 BU3HAHO Te, IO CyH HE Bpa-
XyBaB BIJICYTHOCTI y JIOBIIIi-BUCHOBKY
TAaKCOHOMIYHOTO paHry (THITy, KJacy,
psIy, KaTeropii) KOKHOI i3 BHJIOBICHUX
PHOHH, 1110 BUKJIMKAE CyMHIB Y ITPABIJIb-
HOCTI BHCHOBKIB TIPO HAJIEXHICTh YCi€
BHJIOBIICHOT pUOM JI0 MapeHH 3BHYAHOT
(sixa 3aHeceHa 10 YepBoHOI KHUTHM YKpa-
ian) («IlocraHoBa AmessiidiHOTO Cymy
3akapnaTchbKoi 00JIacTi ...»).

AHaIizyroun YUHHUKY, 110 BU3HAYA-
I0Th SIKICTh CYJOBHUX pilieHb, KoHCyb-
TaTWBHA paga CBPOICHCHKAX CYIIiB
BHJIUTMJIA JIBA TX PiBHI: 30BHIIIHI 1 BHY-
TpimHi. [lo neprroro Oynao BiAHECEHO:
1) HeOJIKK 3aKOHOJIABCTBA, TOOTO Yac-
Ti 3MIHH B 3aKOHOJIaBCTBI, HEJOCKOHAJIE
HAITMCAHHS 3aKOHIB Ta HEUITKICTh IX Mi-
CTY, HEJOJIKA MPOLECYaTbHAX TIPaBILI;
2) pecypcH, ToOTO 00CsT (hiHAHCYBaHHS
CYIOBOI CHCTEMH, aJeKBaTHa CYIIiB-
ChbKa BHHAroponma, IOMOMOra IITaTy
KBaJII(DIKOBAaHUX CYIOBUX TOMIYHHKIB
Ta cekpeTapis; 3) nilioBi 0coOU B cy10-
Bilf cHCTEMI Ta FOPHUIUYHA OCBITa, TOO-
TO CTyHiHb NpodeciiHOCTI BCiX 0ci0,
sKi OepyTh y4acTh y TpoBakeHHI. J[o
BHYTPIIIHIX YUHHHKIB, SKi BUTLTUBAIOTh
Ha SIKICTh CYIOBHX PILIICHb, BKIIOUCHO:
npodeciiHICTh cyai (K TOJOBHY ra-
PaHTIFO SIKOCTI); YMIHHS CY/IIi OpraHi3o-
BYBaTU Ta IPOBOIUTHU CYIOBHH IPOLIEC
AKTHUBHO 1 YITKO 3TiJTHO MPOIECyaTbHUX
NPaBWI;, TPUHHATTS pIIICHHS, sKe O
CIPUIMATIOCH CTOPOHAMH Ta CYyCIIiIb-
CTBOM Y LIJIOMY SIK TaKe, IO CTajo pe-
3yJIBTaTOM KOPEKTHOTO 3aCTOCYBaHHS
IOPUIMYHUX TPaBWI, CHPABEIIUBOTO
MIPOIIECY Ta MPABHUIBHOI OIIHKU (AKTIB,
a TaKOXK sK Take, [0 MOxke OyTH edek-
TUBHO peaiizoBaHuM («BucHoBok Ne 11
(2008) KoncynpraTuBHOL paaw ...»).

Byayun yHiBepCaJIbHUMHU JUIsl BCIX
CYIOBUX pillicHb, [Ii YNHHUKH € aKTy-
AITBHUMH U IS TOCTAHOB CYLy y CIIpa-
BaxX IMpPO EKOJOTIYHI aJMiHICTpaTHBHI
MPaBONOPYIICHHS. SIK BUIHO 3 iX 3Mi-
CTY, 10 MPOOJIEMH MiJBUINCHHS SKOCTI
TaKHX CYJAOBHX pilllecHb MOTPIOHO M-
XOOUTU KOMIUICKCHO, IMOYHHAIOYH Bill
VIOCKOHAJICHHSI HOPM  €KOJIOTIYHOTO
MpaBa, IMiJBUIICHHS PIBHS Marepialib-
HOTO 1 pecypcHOTO 3a0€3MeUCHHS CYIiB
Ta Cy[JIB 1 3aKIHUYIOUYM YIOCKOHAJICH-
HSM IPOIeCyaJbHUX HOPM Ta MiIBH-
IICHHSAM KBai(ikarii cyis.
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Jlyis MOKpaIlieHHsT CUTYAIlil B 4acTH-
Hi BIUTMBY BHUIIICHABEICHUX BHYTPIIIHIX
YUHHUKIB Ha SIKICTh CYTOBHUX PIllICHb Y
crpaBax Mpo eKOJOTiuHi (Ta 1HII) aaMi-
HICTpaTUBHI MPaBOMOPYIIEHHS, T03BO-
JIMO CTBEP/XKYBAaTH HACTYITHE.

B HaykoBiil JOKTpHHI BXe Oyiau
crpobu ymockoHajeHHs npunuci KY-
nAIl yepe3 JONOBHEHHS HOTO CTATTEIO
«3aKOHHICTB 1 OOIPYHTOBAHICTh MMOCTA-
HOBH (piIlIEHHS) MO CMpaBi Mpo aami-
HICTpaTUBHE MpaBOMOPYIIEHHD». Llfo
imeto 3anporonysaia I b. CympyH, sika
W po3poOmiia pemakilito BiIMOBIIHOT
HOPMHU 13 aBTOPCHKUM BH3HAYCHHSIM
MIOHATH 3aKOHHOCTI Ta OOTPYHTOBAaHOCTI
Takux cynoBux pimens (Cympys, 2011:
14). TIpore Taki JopeyHi 3MiHU Hapasi
10 KYnAIl tak i He OyJid BHECEH.

JocnipkeHHsT HOpMaTUBHOI  0a3u
MOKa3ye, Mo B YKpaiHi HUHI BAMOTH JI0
CYIOBUX PIllICHb B aJMiHICTPAaTHBHUX
CIIpaBax, 0 CYIOBUX PIIICHb B IUBLIb-
HUX CIpaBax, JI0 CYIOBUX PIllICHb Y TOC-
MOAAPCHKHUX CIIPaBaX, OKPIM BCTAHOB-
JCHUX B OKPEMHX IJIaBaX BIAIMOBIITHIX
MpOIIeCyalbHUX KOJAEKCIB, JOAATKOBO
PO3KpHUBAIOTECS B IMOCTaHOBaX: [lneny-
My Bumoro amMmiHiCTpaTHBHOTO Cymy
VYxpainu («I1po cynoBe pilieHHS B ami-
HICTpaTUBHIH crpasi ...»; «[Ipo cymose
PIIICHHS B IUBUIBHIN cripaBi...»), [Tie-
HyMy Bumoro rocmomapcekoro cymy
VYxpainu («I[Ipo cymoBe pimieHHS. .. »).

[Ilomo BEMOT 10 MOCTAHOB Y CIpaBax
PO aIMIHICTPATHBHI MPaBOMOPYIICHHS,
TO BOHH, Oyy4u BH3Ha4eHi y cT. 283 KV-
nAll, omaTkoBO PO3KPUBAIOTHECS B y3a-
ranpHeHHI BepxoBHoro Cymy VYkpainu
«[Ipo sKiCTh CKITamaHHA W OPOPMIICHHS
CYIOBHX PIIlICHb y KPHUMIHAJIBHUX CIIPa-
BaX Ta CIpaBax MpO aJMIiHICTPATHUBHI
npaBonopyteHHs» Bij 1 cepras 2004 p.

[Ipore BHBYEHHS 3MICTy OCTAHHBOTO
JOKYMCHTY TIOKa3ye, IO B HBOMY YBa-
ra 3BEPTACTBCS JIMIE HAa OKPEMi BHMOTH

0710 (POPMH Ta 3MICTY CYZOBOTO PIllICHHS
y chpaBax Ipo aIMIHICTpaTHBHI IpaBo-
nopymieHss. Lle: BkaziBka Ha BUHECCHHS
noctaHoB IMeHem YkpaiHu; BUMOTH ILIOAO
KOITIH CYIOBHX PillicHb; JOTPHMAHHS 3aKO-
HOZIABCTBA TIPO MOBY CY[OYMHCTBA; aHANI3
TaKUX TOPYIICHh NPH BHHECEHHI IOCTa-
HOB, SIK: PO3DVISI CIpaB 3a BIJCYTHOCTI
oci0, SIKi TIPUTATYIOTHCS JI0 ajMIHICTpa-
TUBHOI BIIIOBIIAJILHOCTI; HEIOCTATHICTE
iH(popMaLii MPO TOACHEHHS 1 CTABJICHHS
JI0 BYMHEHOTO TIPABOIIOPYIICHHS OCOOH,
sIka TIPUTSTAETBCS  JIO  BiITOBIIAIBHO-
CTi, TIOSCHEHHsI CBIJKIB Ta IHII JIOKA3W
BUHH TPABOTOPYIITHHUKA, MIPKYBaHHS 1 MO-
THBOBAHI BHCHOBKU CyHy; IOCWIAHHS Ha
JIOKa3H, 0hopMIIEH 13 IOPYIICHHSIM BHU3HA-
YEHOTO 3aKOHOM TMOPSIKY; CYIEPEYHICTh
BHCHOBKIB Cyy MOCTAHOBJICHOMY Y CIIpaBi
pirreHAr0. METOr TIPOBEICHOTO y3araib-
HeHHs1 BepxoBHuil Cyn YkpaiHu Bu3HaB
BIIOCKOHAJICHHS JISUTBHOCTI CYJUTIB Ta yCy-
HEHHSI TIPUUYH TIOPYILICHHS 3aKOHOIABCTBA
TIPH TOCTAHOBJICHHI CYJIOBUX PIILICH.
HaromicTh y 3ralaHuxX BUIIE JOKY-
MEHTaX, SKUMH BCTaHOBJICHI BUMOTHU 10
CYJIOBHX PIlICHb Y ITUBLILHOMY, aJIMiHi-
CTPaTHBHOMY Ta TOCIIOIAPCHKOMY IpO-
neci OyJo 3aCTOCOBAHO JIOCKOHATIIIHMA
MIAX1JT 13 PO3KPUTTSM CYTI iX 3aKOHHOCTI
Ta 0OIPYHTOBAHOCTI; HOPSAKY IIPUITHSAT-
TSI; TIOPSIIKY JiH P BUIIPABIICHHI ITOMH-
JIOK; HABEJICHHSAM JICTaIbHOT 1H(opMaIIil
CTOCOBHO CTPYKTypH 32 3MiCTOBHOTO
HAITOBHEHHS BCTYITHOI, OITMCOBOI, MOTH-
BYBQJIBHOI, PE30IIOTUBHOI YACTHHU Pi-
IIeHHs Ta iH. MeToro TakuxX po3’siCHEHb
BU3HAYCHO 3a0€3ICUCHHS MPABIIIBHOTO 1
OJIHAKOBOTO 3aCTOCYBAaHHS CyAaMH HOPM
MPOLIECYaTbHOTO 3aKOHOIABCTBA.

Bucnosexu i nepcnexmuséu.
VY miACYMKY 3a3Ha4MMO, IO 3aJJIs

HenepeoOTsokeHHs 3micty KYIAIL, Ha
HAIll OTISIL, Y HBOMY JOCTAaTHBO 3aKpi-
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MUTH JIMIIE BKa3iBKy Ha 3a0e3medeHHs
3aKOHHOCTI Ta OOTPYHTOBAHOCTI MOCTAa-
HOB (sik mpononyBana I.b. Cynpyn)
Ta 30eperTy 3aKpilieHi 3apa3 3arajibHi
BHMOTH JI0 PIllICHb YCIX OpraHiB aaMi-
HICTPAaTUBHOI IOPHCIOUKINI, a OT yXKe
OLTBII TeTalbHI BUMOTH BCTAHOBHUTH B
IHIINX JOKYMEHTaX.

JlJI1 IOCTaHOB Cymy y cIpaBax Ipo
aJIMiHICTpaTUBHI (y TOMY YHCIi €KO-
JIOTiYHi) MPaBOMOPYIICHHS, TAKHM J10-
KyMEHTOM Ma€ CTaTu rocraHosa [lie-
Hymy Bepxosnoro Cyny «llpo cymose
pIIIEHHS Y CIpaBi MPO aJAMIiHICTPATHB-
HE TPaBOIOPYIICHHS», KOO Oynu O
BpaxoBaHi 1 MDKHAPOHI BUMOTH IIIOJI0
SIKOCT1 CYMOBHX pIillleHb, 1 Harmparo-
BaHHSA TCOPETHYHOTO XapakKTepy INOIO
CTPYKTYPH, 3MICTy caMe TaKUX CYTOBHX
pimenb. lle 3HAYHO CHIPOCTHTH POOOTY
CyIIiB MO 3a0e3MEUYCHHI0 BUHECCHHS
SIKICHHMX PIllICHb y CrpaBax Mpo aaMiHi-
CTpaTUBHI IpaBonopymeHHs. Po3poOka
K 3MICTOBHOTO HAIlOBHEHHS IILOTO I0-
KyMEHTY Ma€ CTaTH IIPEIMETOM HOAaTb-
[IMX HAyKOBHX JOCIiKECHb.
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O.A. Uliutina & I.I. Denysiuk (2020). ON QUALITY ASSURANCE OF JUDICIAL

DECISIONS IN CASES OF ENVIRONMENTAL ADMINISTRATIVE OFFENSES.

Law. Human. Environment, 11(3): 116-125. https://doi.org/10.31548/law2020.03.014.

Summary. The article, based on the study of the requirements for the quality of court de-
cisions in cases of environmental administrative offenses and the analysis of judicial practice,
are made proposals to improve the quality of court decisions in this category of cases. Justice
is analyzed as the main criterion for the quality of court decisions in cases of environmental
administrative offenses, which covers the signs of legality and validity. It is concluded that the
criteria for the legality of a court decision in cases of environmental administrative offenses
are the correct application of: substantive law and compliance with procedural law, analogy
of law or analogy of right in terms of both substantive and procedural rules; compliance of the
resolution within her national, constitutional, sectoral principles, basic principles of justice,
requirements of the rule of law. In terms of compliance with the requirement of validity of the
decision is most pronounced subject — object specifics of offenses — their «environmental»,
because it is in investigating the circumstances of the case and assessing evidence, the judge
must operate it knowledge and rely not only on administrative tort law, but also environmen-
tal, natural resources, which sets requirements for the use and protection of natural objects
and resources, environmental safety, which have been violated.

In order to improve the quality of court decisions in cases of environmental administrative
offenses, it is proposed to adopt a document «On court decisions in cases of administrative of-
fenses» in the form of a resolution of the Plenum of the Supreme Court.

Keywords: legality of a court decision, validity of a court decision, resolution, justice, court,
court decision, quality of court decision
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CYYACHUIA CTAH HOPMATUBHOIO 3ABE3MEYEHHA
Y COEPI NOBOAXEHHA 3 BIAXOAAMMW B YKPAIHI

C.O. KIQAJ10B, kaHOudam ropuduyHUX HayK, 0ouyeHm,
doyeHm Kagedpu MiXHapPOOHO20 NpPasa ma rnopieHAMbHO20 NPABO3HABCMBA
HauioHanbHul yHisepcumem biopecypcis i npupodoKkopucmyeaHHs YKpaiHu
E-mail: kidalovs77@gmail.com

AHomayjis. Cmammas npuceayeHa 00CAiOHEHHI0 CMAaHy HOpMamugHo20 3abe3re-
YeHHA y cpepi M0BOOMEHHSA 3 8i0xo0amu 8 YKkpaiHi ma nowyky npono3uyiti 4000 800-
CKOHQO/1eHHA HAUiOHAbHO20 30KOHO00A8CMaa, Wo € MOKA3HUKOM 6e3rneKku KpaiHu AK Ha
€eKO0s102iYHOMY MAK i HQ eKOHOMIYHOMY PiBHAX.

Takoxc, y Haykoeili cmammi nposedeHuli demanvHuUll aHAnNi3 3aKOHOOa8CMeaa, y
cehepi ymunizauii 8ioxooie 8 YKpaiHi ma 0ocnidxnceHo a8naus npasosoi 00KMPUHU HA
pP0O38UMOK HAYiOHA/IbHO20 30KOHOOaecmaa y uili cgpepi.

Lo cmocyembca 800CKOHAEHHA HOpMamueHo2o 3abe3neyeHHs y Yiti cghepi, mo 8
npoueci 00CiOHeHHA HAMU HAOAOMbCA MPUKAOU 8Xe 0iEBUX MIHHAPOOHUX HOPM, AKi
BHAC/IOOK iX 8MPOBAOHEHHA 8 YKPAiHIi Malome Moxcaugicme noainuumu cumyayito 'y
cepepi NosoOHeHHA ma ymunizayii sioxoois.

lMposodsayu 0ocnidrweHHA 0epHasHOI Noaimuxku YkpaiHu e cghepi no8oOHceHHA 3
8i0xo0amu, 8U3HAYEHO, W0 80HA IPYHMYEMbCA HA MPUHYUNAx gidkpumocmi, nio-
38imHocmi, anacHocmi opz2aHie depxcasHoi enadu; yyacmi 2pomadceKocmi y ¢op-
MYBAHHI 0epxasHoi nonimuku;, 00MpPUMAHHA eKOA02iYHUX 1pas 2pOMAOAH, 300X0-
YeHHA 00 8e0eHHA eKos102iYHO 8i0nosidanbHo20 bi3Hecy ma eKos02iYHO c8i0oMoi
rnosediHKU 2pomMadsaH; 3anobi2caHHA eKono2ivHill WKoOi; MixHapoOHoI cnisnpauyi ma
€spoiHmezpauii.

Bapmo siomimumu, wo cumyayia 3 ymusnizauiero cmimms € He KOHMPOsbOBAHOI,
Ha nidmeepoxceHHA Ub0o2o iCHYE 8e/UKA KinbKiCMb He a1e2a716HUX CMIMME3BAAUW, W0 €
3a2p0301t0 015 eKonoeiyHoi kamacmpodgu. [MpuyuHoto, BaHOoI cumyayii Ha Hawy OyMKy
€ 3acmapine, 4acmkoso He diege 30KOHOOA8CMB0o ma rpobsaemu 8rnpPosadHeHHA €BPO-
nelicekux cmaHoapmis, AKi MalomMe 3a Memy 8pe2ys1t08amu rnpagose niorpyHmMs y cgepi
10800M(EHHA 3 8i0X00AMU 8 YKPaiHi.

BidnogioHo, 8CMAHOBMEHHSA YimKUX Npasus ma 3anposacHeHuUM 6naueo8uUX CAHK-
yili 8 pasi ix nopyuweHb € CKAA0080I0 eK0s102iYHO020 baAHCY MA eKOHOMIYHO20 Po38UM-
Ky KpaiHUu.

Knruoei cnosa: ymunizayii 8ioxodis,cmimmessanuuja, ekonoziyHUli cmaH, €spo-
iHmeepayia
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Axmyanvnicme.

HakornueHHst BiAXOmiB, HE edek-
THUBHICTh TPOILEAYPH YyTHII3alii MpH-
3BOJIUTH JIO MOTIPIICHHS EKOJOT1uHOT
CKJIaJIOBOI HaIroi KpaiHu. BHacmigok
4Ooro, MOTEHIial PO3BUTKY JEpIKaBH
MOTIPIIYETHCS 1 CTBOPIOETHCS HECTIPH-
SITIIMBUI €KOJIOTIYHHM CTaH.

[o cTocyeThes AEPIKABHOTO KOHTP-
oJTt0 y il cepi, TO BiH B3arayi CBOEO
HEe(PEKTUBHICTIO MPHU3BOAUTH 10 YTBO-
PCHHS HeJerajbHUX, BEIMYC3HUX CMIT-
TE3BAIUIN YMM B CBOKO UEpPry CTaBUThH
Ii1 CYMHIB iCHYBaHHSI HOPMAaJIBHOTO JUTS
JKUTTS] HABKOJTUIITHBOTO TIPHUPOIHOTO Ce-
penoBuiia. ToMy HasBHICTB JIMIIE 3aKO-
HIB, HE 3aBX/IU FAPAHTYE TX BUKOHAHHSI.

BiamnosijgHo, TUTaHHS JOBKIUIS, Ce-
pell OCHOBHHX TIPOOJIEM CYCITiIbCTBA TIO-
cijae maibke mepire micte. IcHyroui Ha
CHOTOJTHI 3BAJTMINA BIAXOMIB Ta ODilliitHi
MOJIFOHK, TEXHIYHO HE TIPU3HAYCHI JUIs
BUKOPHCTAHHS, OCKUJIBKM He 0ONajHa-
Hi moTpebamu JJisi MPUPOTOOXOPOHHUX
CHOPY/DKEHb,  CKJIAJYBaHHS — TBEPAUX
MoOyTOBMX BIJXOMIB, TOINO, sIKi O 3a-
OesreuyBaid 3axMCT Bifl 3a0pyJIHCHHS
aTMoc(epH, TPYHTIB, MiI3EMHHX 1 TO-
BEPXHEBUX BOJI, Ta MEPEIIKOKAIHN TI0-
MIMPEHHIO 3apakKCHHS.

Ananiz ocmanuix 00cioNnceHv
ma nyO6nikauiii.

VY mporieci TOCHIHKEHHS, HAMH BH-
KOPHUCTaHI HAyKOBI Mpalli TAKUX BUCHHX,
sk: B. Jlockiy, FO. KytoBa, M. PomaHis,
1O. Caraiinak, T. XapueHko Ta iH.

Mema cmammi Tionsrae y A0CHi-
JOKCHHI CyYacHOTr0 CTaHy HOPMAaTHBHO-
ro 3a0e3rneyeHHs y cdepi MOBOIKCHHS
3 moOyTOBMMHM BigXoiaMu B YKpaiHi
Ta MOIIYKOM JIIEBUX CXEM JePXKaBHOTO
KOHTPOJTIO 33 PaXyHOK JTOCITI/PKCHHS €B-
POTIEHChKUX CTAaHIAPTIB y il cdepi.

Pesynomamu.

CyyacHe HaliOHANbHE 3aKOHOIAB-
CTBO MOTpeOye paguKaIbHUX 3MiH, Bpa-
XOBYIOUHM 1110 OCHOBHUH 3aKOH YKpaiHU
«IIpo Bigxomm», sSIKHH TMOBHUHEH pery-
JIOBATH C(epy IMOBOMIKEHHS 3 BiIXoma-
MU, OyB MPUHAHSATHN QK JBAHAALSITH PO-
KiB Ha3aa. ToMy 3 METOIO OTIHOICHHS
€BPOICHCHKHUX CTAHIAPTIB Ta BIPOBAJI-
JKCHHSIM CYYacCHHX METOIIB IPaBOBOTO
PETYIIIOBAaHHS Ta YIPABIiHHS POLIECOM
MOBOJDKCHHS 3 BIAXOAaMU B YKpaiHi,
Hallla Jep>kaBa MOBHHHA PO3POOIISATH Ta
BIIPOBAKYBATH HOBI IIIXOIH IO PETy-
JMoBaHHS 1i€i ramysi. [Ipore, He 3aBxk-
JIM 111 Jli€ CHIBMaJalTh 3 OYIKYBaHUMH
(«ITpo Bimxomm», 1998).

Ha miaTBepukeHHs 1IbOTO HAYKOBII
C. TlonraBenr Ta A. beperenbchkuid,
JOCII/DKYOYH  PE3yJbTaTH  aHalli-
3y €(eKTUBHOCTI BHKOHAHHS 3aKOHY
VYkpainu «I[Ipo OcHoBHI 3acaau (cTpa-
TETiI0) JAeP>KaBHOI EKOJIOTIYHOI ITOJITH-
Kk Ykpainu Ha mepiog mo 2020 poky»
Ne 2818-VI Bix 21.12.2010 p. 3podumu
BHUCHOBOK, IO HE BCi ITYHKTH ITaHOTO
JIOKyMEHTY OyJIH BUKOHAHi, IIPOTE Ha IX
JIYMKY TaKi Ji€ MOYKHa BBa)KATH YCIIill-
HumH. HaitrosiosHinow mpo0neMoro B
IBOMY CEHCI HayKOBIII BBa)KalOTh HHU3b-
KU PIBEHb ISUTBHOCTI IICHTPAbHUX
OpraHiB Jep)KaBHOI BIIAAW, Yepe3 MO,
BinacHe, 1o KabGinety MiHicTpiB Ykpa-
THM He OyJIM BYaCHO IMOJaHi MPOEKTH pi-
IIEHb Ta MPOIO3UIIIT 1010 HEOOX1THUX
3MiH y 3akoHOIaBcTBO (ITonTaBers).

Yeprosoro crnpoOor0 3MIHUTH CHUTya-
IO Ha Kpallle CTaj0 BHECEHHS JIO Tap-
JIAMEHTY NpoeKTy 3akoHy Yipainu «IIpo
BHECEHHSI 3MiH JIO ISSIKHX 3aKOHOIABUNX
aKkTiB YKpaiHu y cdepi MOBOKSHHS 3
noOyToBUMH Bimxomgamu» Ne 1742 Bin
14.01.2015 p. TonoBHuM 3aBmaHHSM
[BOTO JTOKYMEHTY € «IEMOHOIIONI3aLIlis
PHHKY TIOCITYT 3 MePepOOICHHS Ta 3aX0-
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pOHEHHsI MOOYTOBUX BiJIXOJIB, JEJery-
BaHHS KOHTPOJBHUX (YHKIIH OopraHam
MICIIEBOTO CaMOBpSTyBaHHS Ta 3a0e3-
MIEYCHHST MPO30POCTi OIUIATH TOCIYT 3
MIOBOKCHHS 3 MOOYTOBUMH BiIXOTaMHU
(UUTSIXOM BHMIBEICHHS 3 KBAPTHPHOI IDIa-
Ti». Cepen mepeBar MbOTO 3aKOHOIAB-
YOT0 «HOY Xay», HOro aBTOpPH Ha3WBa-
I0Th, 30KpeMa, 3aITy4CHHs IHBECTUIIIN HA
BITPOBA/KCHHSI HOBITHIX TEXHOJIOTIH IO
CTBOPCHHIO TIOTYXKHOCTEH 3 TIepepoOKu
MOOYTOBHX BiIXOJIB.

Cepen mepeBar Ta IOKpaIleHb, SIKi
HABOJITHCS B 3TajIaHill BHIIE IOSCHIO-
BaJIbHIN 3ammcii, mapiaamentapi 1. Ky-
JiyeHko Ta A. PomaHoBa (aBTOpHU 3aKo-
HOIIPOEKTY) MPOIOHYIOTh «BUKITIOUCHHS
MOCITYTH 3 BHBE3CHHS MOOYTOBUX Bif-
XOMIB 13 CKJIaJy IMOCIYr 3 yTPUMAaHHS
OyIMHKIB 1 CIOpYI Ta MPUOYIUHKOBOI
TEPHUTOPIi», OOIPYHTOBYIOUH, IIO TaKa
3aKOHOJABYa HOBAIlisl CHPHATHME Ha-
JIe)KHOMY HAJIQaHHIO BIATIOBIAHUX MOCITYT
Ta IMPO30POCTI B iX OIUIATI TPOMAITHAMH.

3 TOYKH 30py aBTOpIiB, UM HE HaH-
TOJIOBHIIIA MeTa 3aKOHOMPOCKTY OIS~
rae y BHECEHHI 3MiH 110 cT. 35-1 3akony
VYkpainu «I1po Biaxomam» 3 iU BUBE-
JCHHS. TIOCIYT 3 BHBE3CHHS Ta YTHIi-
3amii BIIXOMIB 3 MijJ Jii HOpMH 3aKOHY
VYipainu «[Ipo 3miicHeHHs nep>KaBHIX
3akymiBenb». Hapomni nmemyraté me
nosicHIOI0Th Tak: «[loxBiifHa mpouemy-
pa (I0HaTKOBO 3IIMCHEHHS MPOLEAYpPU
TOPTiB BIAMOBIIHO 10 3aKoHY YKpaiHu
«[Ipo 3milficHeHHS IEpIKAaBHHUX 3aKyIIi-
BEJIbY») IPU3BOAUTH JI0 TOIATKOBHUX (i-
HAHCOBHX BHTpaT Ta morpedye Oarato
Yacy, M0 YCKJIQJHIOE HAJAHHS IOCIYT
3 BHBE3CHHS MOOYTOBHX BIIXOIIBY.
Kpim Toro, aBTOpM 3aKOHOIPOEKTY Ha-
TOJIOIIYIOTh, IO HACEJCHHS CLIBCHKOI
MICIIEBOCTI Ta IPUBATHOTO CEKTOPY HE
YKJIQIaI0Th JOTOBOPIB Ha ITOCIYTH 3 IT0-
BO/DKCHHSI 3 TOOYTOBHMH BiIXOIAMH.
ToMy MHpPONOHYIOTH BHECTH 3MIiHH IO

«Komekcy Vkpainu mpo agMiHiCTpaTuB-
Hi TIPaBOIIOPYIICHHS» Ta MepeaOaduTu
BIJIMOBIIAJIBHICTD 3a HE YKJIaJaHHS J0-
TOBOPIB HA IOCIYT'H 3 IMOBOKCHHS 3
noOytoBuMH Biaxonamu (I[Tontaserip).
Bapro 3azHaumTH, OO IHM 3aKo-
HOIIPOCKTOM aBTOPHU, POOIATH CHpoOy
3alpOBAJUTH JIMIIC KOHTPOJNb 3a Ha-
JAHHSM MOCHyT y cdepi yTritizamii Bij-
XOJIiB, a III0 CTOCYETHCSI BCTAHOBJIICHHS
BIJIMOBIIAJIBHOCTI y il cdepi, TO Ha-
»Kallb BOHA 3QJIAIIAIACS 11032 YBArolo.
o cTocyeThest MIKHAPOIHOTO JOCBI-
1y y cepi MOBOKEHHS 3 BIXOAaMH, TO
MEPIIUM KPOKOM Y Il cepi BBaKa€Th-
cst 1972 p., ne pe3yabTaTtoM € IPUHHSTTS
KonBeHIii mpo 3ano0iranHs 3a0pyaHeH-
HIO MOPSI CKUJIAMH BiZIXOJIiB Ta IHIIHMX Ma-
Tepiais, 1o Oyna npuiitHaTa y JIoHIoHi.
VY cT. 1 HpOro JOKyMEHTY BKa3y€EThCsI, [0
i OCHOBHHMM 3aBJaHHSIM € 1HIWBITyaJbHE
a00 KOJIEKTUBHE CIIPUSIHHS KpaiHaMu-4Jie-
HaMH e(heKTHBHIM OOpPOTHOI 13 BCiMa JKe-
penamu 3a0pyIHEHHS MOPCHKOTO Ceperio-
BUIA Ta BXKUTTSA HAMH BCIX MOMITHBUX
3aXONMiB  TIOMEPE/DKEHHS — 3a0py/IHEHHS
MOpSI CKMJIaMH BIJIXO/IIB Ta 1HIIMX Mare-
piajiB, sIKi MOXKYTh CTAaHOBHTH HeOe3re-
Ky UL 30OpOB’SI JIFONCH, 3alIKOKYBaTH
JKHBUM pecypcam abo JKUTTIO Y MOpi,
3aBIaTH IOKOAW 30HaM BiIIOYMHKY a0o0
TICPEIIKOKATH HITAM 3aKOHHUM BHIaM
BUKOpHUCTaHHS MOpsI («KoHBeHIIis TIpo 3a-
MOOIraHHs 3a0pYIHEHHIO...», 1972).
HepxaBHa moniTrka Ykpainu y cepi
TIOBO[DKCHHST 3 BIIXOOAMH IPYHTYETHCS
Ha 3axoHi Ykpainu «IIpo OcHOBHI 3aca-
Iu (CTparerito) IepiKaBHOI EKOIOTIYHOL
MOMITHKA YKpainu Ha mepion no 2030
POKY», 1€ METOI0 NEepXKaBHOI EKOJIOTid-
HOI TIONITHKHA € IOCSTHEHHS I0Oporo
CTaHy JOBKLUDII IULIXOM 3aIPOBAIKCHHS
€KOCHCTEMHOTO IIIXOMy A0 BCIX Harps-
MIB COIITbHO-EKOHOMIYHOTO PO3BUTKY
VYkpainu 3 MeToro 3a0e3eYeHHsT KOHCTH-
TYLIHHOTO TpaBa KOXKHOTO TPOMaJITHAHA
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VYkpainu Ha 9rcTe Ta Oe3IeuHe JOBKIIIS,

BIIPOBADKEHHS 30aJIAHCOBAHOTO TIPHPO-

JIOKOPUCTYBaHHS 1 30epe)KeHHs Ta BiJ-

HOBJICHHSI IIPUPOITHUX CKOCHCTEM.
OCHOBHUMH 3acafiaMH  JepKaBHOL

CKOJIOTTYHOI TIOJIITUKU €30€peKeHHS Ta-

KOTO CTaHy KIIMATHYHOI CHCTEMH, SKUH

YHEMOYKJIMBHTb ITiIBUIICHHS PU3HKIB IS

3710pOB’s Ta OJaromnoyyys Jroaei 1 Ha-

BKOJIHIITHHOTO TIPHPOTHOTO CEPEIOBHIIIA
Peaizarist 3acan nepaBHOI €KOJIO-

T1YHOT TOJIITHKY 3MIHCHIOETHCS 3a ITPHH-

[UIIAMUBIIKPUTOCTI, MiA3BITHOCTI, IJ1ac-

HOCTI OpraHiB Jep)KaBHOI BJIaJH;y4acTi

IPOMAJICBKOCTI y (OpMyBaHHI JepiKaB-

HOI MONITHKA; TOTPHMAHHS SKOJIOTITHIX

npaB rpomasH, Tomo («[Ipo OcHoBHI

3acajau (cTpareriro)...», 2019).

Bimxomu B Hammi KpaiHi, HOALIA-

IOThCS Ha:

— moOyToBI (KOMyHaJIbHI) — TBEpII Ta
PIAKI BiIXOIH, SIKI YTBOPIOKOTHCSA B
pe3yNbTari KHUTTEMISIIBHOCTI JTtoIel
Ta aMOPTH3allii IPEJMETIB MOOYTY;

— TPOMHCIIOBI — 3aJIUIIKU CHPOBHHH,
MarepiayiB, HamiBpaOpHKaTiB, sKi
YTBOPHIIUCS TIPU BUPOOHHUIITBI MPO-
IYKI[i1 ab0 BTPATHIIM TMOBHICTIO Yd
YaCTKOBO ITOYATKOBI CITOXKHBYI BIla-
CTHBOCTI;

—  CUIBCHKOTOCIIONAPCHKI — BIAXOJH,
SIKI YTBOPHJIMCSI BHACIIJIOK ClJTb-
CBKOTOCITOaPCHKOTO BUPOOHUIITBA;

— OymiBeNbHI — BiJXOJHM, SKi YTBOPIO-
IOTBCS B TIpOIIECi 3BeICHHs Oyi-
BeJIb, cIOpy/ (Y TOMY YHCIIi IOpIT Ta
IHIIMX KOMYHIKalliid) Ta BUPOOHH-
1TBa OymiBeIbHUX MarepialliB;-Crio-
JKUBUI-BUPOOM Ta MAaIIMHHU, SKI
BTPATWIA CBOi CIIOKHBAIIbKi BIla-
CTHUBOCTI BHACHIJIOK (i3ndHOro abdo
MOpAaIBHOTO 3HOIICHHS;

— pajioaKTHBHI — HEBUKOPUCTAHI TPsi-
Mi Ta OMOCEPEKOBaHI paaioaKTUBHI
PCUOBHMHHM Ta Marepiaju, sKi yTBO-
PIOIOTECSL TIPH POOOTI SAEPHUX pe-

aKTOpiB, P BUPOOHMIITBI 1 3aCTO-

CyBaHHI paJll0aKTUBHHUX 130TOITIB.

He nuBnsuuch Ha HAsBHICTH HOp-
MAaTHBHHX aKTiB, IX 3MiCTh HE OXOILIIOE
PEryIrBaHHS BChOTO MPOILIECY BiXO/IIB
BiJl CTBOPEHHS 10 YTHJIi3alii Ta 3HH-
IICHHS, BIJTNOBITHO HE CTBOPIOE M-
IpyHTsSI IS (QYHKIIOHYBAaHHS YHCTOT
€KOCHCTEMH KPaiHH.

Bucnosexu i nepcnekmuséu.

OCKUIBKM CHTYyAIlisl 3 yTHIII3AIIE0
CMITTS B HAIIIH KpaiHHU HE MiKOHTPOJIb-
Ha, OCKUIbKH ICHYIOTh He]iKcoBaHi,
TOOTO HE JerajgbHl CMITTE3BAIMILG, SKI
HAJI)KHUM YHHOM 33 HEOOXiAHMMH BH-
MOTaMH TEXHOJIOTIYHOTO Mpolecy He 00-
JIaJTHaHI, BIIMOBIIHO HApOCTa€ 3arpos3a
€KOJIOTIYHOTO KOJIAICY, SKUH B IOAANb-
IIIOMY TOPKHETBCS 1 KpaiH CyCiIiB.

KOKHOTO [THSI TIOTIPIIY€EThCST SKOJIO-
riuHa cutyaitist B Ykpaini. Hopmu npasa
HAIIOT KpaiHH, HE € a/IalITOBAHUM JI0 €B-
POIEHCHKOr0 3aKOHOIABCTBA, 3 METOHO
neperMaHHsI J0CBIy IIOI0 yTHIIi3allil,
1[0 POBOAUTHCS 38 KOPIAOHOM.

Tomy 3ycwiuisi MOBUHHI OyTH Ha-
MpaBJCHI Ha JIErali3alio Mpouecy
yTHII3aIii 32 JOIMOMOTOK CTBOPCH-
HSI HOPMAaTHBHO-TIPaBOBOI 0a3u st
perymoBaHHs 1poro Hampsmy. Came
BCTAHOBJICHHS YiTKHX MPABHJI i3 CaHK-
[IOHYBaHHSIM B pa3i iX TOpPYIICHb €
CKJIQ/IOBOKO CKOJIOTIYHOrO OanaHcy Ta
€KOHOMIYHOT'O PO3BHUTKY KpaiHH.
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Summary. The article is devoted to the study of the state of regulatory support in the field
of waste management in Ukraine and the search for proposals to improve national legislation,
which is an indicator of national security at both environmental and economic levels.

Also, the scientific article provides a detailed analysis of legislation in the field of waste dis-
posal in Ukraine and examines the impact of legal doctrine on the development of national leg-
islation in this area.

As for the improvement of regulatory support in this area, in the process of research we pro-
vide examples of already effective international standards, which as a result of their implementa-
tion in Ukraine have the opportunity to improve the situation in the field of waste management
and disposal.

Conducting research on the state policy of Ukraine in the field of waste management, it is
determined that it is based on the principles of openness, accountability, transparency of public
authorities; public participation in the formation of public policy; observance of ecological rights
of citizens; encouragement to conduct environmentally responsible business and environmentally
conscious behavior of citizens; prevention of environmental damage; international cooperation
and European integration.

It should be noted that the situation with waste disposal is uncontrolled, to confirm this there
is a large number of illegal landfills, which is a threat of environmental catastrophe. The reason
for this situation, in our opinion, is outdated, partially ineffective legislation and problems of im-
plementation of European standards, which aim to regulate the legal basis in the field of waste
management in Ukraine.

Accordingly, the establishment of clear rules and the introduction of influential sanctions in
case of their violation is a component of the ecological balance and economic development of
the country.

Keywords: waste disposal, landfills, environmental status, European integration
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AHomayia. [focnioxeHo npaeosi

Koni3il  KOHMposbHUX BIOHOCUH y  cgpepi

3emesnibHUX pecypcie ma wiaxu ix nodosnaHHA. OXapaKkmepu3o8aHo Hey3200xeHoCmi
8 30KOH00a8CcMe8i YKpaiHu, wodo KOHMpPOo, BUKOPUCMAHHA Ma OXOPOHU 3eMesTbHUX
pecypcis. poaHani308aHO NpPABO8I Koni3il, W0 8UHUKAIOMb MPU MpPo8edeHHI OUiHKU
3emesbHUX 0inIFAHOK. 3arpPoNnoHOB8AHO KOHKPEmMuU3yeamu ma Po3mMeXy8amu KomremeHuil
cyb’ekmis 0ep1a8HO20 KOHMPOSIO y Chepi 3eMesnnbHUX pecypcie manepedamu YacmuHy
M0BHOBAMEHb OpP2aHi8 8UKOHABYOI 81a0U 00 Op2aHie Micyeso2o camospAOYBaHHS.
3pobneHo 8UCHOBOK Wo000 HeobxiOHOocMi nodonaHHA Konizili ma cucmemamusauil

3emMesbHO20 3aKOHO0a8cmaa.

Kntouoei cnoea: depxcasHUli KOHMPOb, 3eMesbHI pecypcu, 3emss, nNpPasosa Kosi-
3is, KoniziliHa Hopma, NoGONAHHA Koni3ili, cucmemamu3auis, HOPMAMUBHA 2poulosa

OYiHKa

Axmyanvnicme.

3eMeNbHE  3aKOHOMABCTBO  3aBXKIIN
XapakTepU3yBaIOCs BEIMKOIO KiTBKICTIO
HOPMaTHBHO-TIPABOBUX aKTiB, SIKi € JiKe-
pelaMu 3eMelTbHO-IIPABOBHMX BiIHOCHH.
YuCIeHHiCTh 3aKOHIB Ta IMiA3aKOHHUX
aKTIB CIPUYHUHSE JTyOIIOBaHHS OTHMX 1
THX CaMHX IIOJIOKEHb, IO PETYIIOITh
OJIHI ¥ Ti % BITHOCHHH, OJIHAK YaCTO CY-
nepeyarsb oauH ogHoMmy. Crierudika KoH-
TPOJILHUX BIHOCHH y cepi 3eMeTbHUX
pecypciB 00’ €KTHBHO 3yMOBIIOE MOPO-
JOKCHHS IOPUMYHHX KOJI3ii. Y 1iioMy
B CBITI HE iCHY€ IPaBOBOI CHCTEMH, JI€
He 0yI10 0 >KOTHOT KOJTi3i1, OCKIJIbKH BOHH

CTIPUYMHEHI 3aKOHOMIPHHM PO3BUTKOM
CaMHX CYCHUIbHHMX BIJIHOCHH, iX IIO-
CTIMHUM MTPOTPECOM Ta BUIO3MIHEHHSIM.
Jliis mojomaHHs UX HEY3rOHKEHOCTEH
ICHY€ JIep>KaBHUI arapar, mpoTe cy0’ eK-
TH BIIAJHUX TIOBHOBAXEHbL HE 3aBKIU
e(heKTHBHO 3IHCHIOIOTH CBOT 000B’I3KH
LIOJO MMOAOJIAHHS KOi31H 1 116 HEraTUBHO
BIUIMBA€E Ha MPABOBI BITHOCHH Ta MOXeE
3aBJIaTH M IIKOJIH.

Huuimmili crad 3akoHomaBuoi 0aszu
3 MIUTaHb KOHTPOITIO y cdepi 3eMeTbHUX
PeCypciB i peryitoBaHHs 3eMeIbHUX BiJI-
HOCHH 3arajoM, He 3/aTeH ITOBHOIIIHHO
3a0€3MeUnTH 3aXUCT MpaB Ta 3aKOHHUX
IHTepeciB IX yYacHUKIB. 3eMeNbHE 3a-
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KOHOJIABCTBO TMOTpeOye (inmpTparii 3a-
CTapiIMX IPaBOBUX HOPM MUISXOM 1X
CKacyBaHHSI ab0 3aMiHM Ha aKTyaJbHi.
Crioctepiraetbcsl iCHYBaHHS JeKJapa-
THUBHUX HOPM IIpaBa, sIKi oTpedyroTh 3a-
MIPOBADKCHHS MEXaHI3MIB iX peaizaliii.
Oco0m1Bo, HEMAE OAHOCTANHOCTI MO0
301ICHEHHS OLIIHKYU 3eMEJIbHUX JIISHOK.

Ananiz ocmanuix 00cioNnceHv
ma nyO6nikauiii.

JlaHe UTaHHS € aKTyaJIbHUM 1 HE 3a-
numae 0e3 yBard 0araTbOX HayKOBIIIB,
cepen Hux: T. KoBanenko, A. Maprus,
O. Mockanwok, O. Ierpummn, C. Ilo-
rpebrsk, A. [TopTHOB Ta iHII. OcOoOIMBOT
yBarW 3aciyroByIOTh mpari A. Miporu-
HUYEHKA, SKWH 30IMCHUB JIOCIIHKEHHS
KOJI3Ii y MpaBOBOMY pEryilrOBaHHI 3e-
MENTbHUX BIJIHOCHH B YKpaiHi, HaBiB iX
KJIacH(]IKaIlito Ta MUITXH MOT0TaHHS.

Mema naHOTO HAYKOBOTO JI0CJTiHKEH-
Hs TIOJISITac B aHaji3l KOmi3id, 0 BUHU-
KalOTh MPH PErYIIOBaHHI KOHTPOJIBHUX
BIJTHOCHH TIPY 3/1iIHCHEHHI HOPMAaTHBHOL
IPOIIOBOi OINIHKH 3€MEJIbHUX JITHOK
Ta TPHUBEPHEHHI yBard HAyKOBIIIB Ta
3aKOHOTBOPIIIB 10 HEOOXIHOCTI CHUCTe-
MaTu3allii 3eMeIbHOI0 3aKOHOIaBCTBA 3
METOIO MOIOJIAHHS TAKUX KOJII31M.

Pesynomamu.

B ykpailHChbKOMY 3aKOHOJABCTBI BiJI-
CYTHE €[IHE BU3HAYCHHSI FOPHINYHOI KO-
i3ii. ICHyrOTh pi3HI TOUKH 30py Ta MiIX0-
I 10 TITyMAa4EHHsI IAHOTO TIOHSITTSL.

B indopmariitnomy smcti «lIllomo
MPAKTHKK 3aCTOCYBAaHHS HOpPM IIpaBa y
BHIAJIKY KOMi3iD» MiHICTEpCTBO FOCTHIIIT
VYkpalHu 3a3Hadae, M0 HEY3TOIKCHICTh
MK YMHHUMH HOPMATHBHO-IIPABOBH-
MH aKTaMH, IXHE OPOTUPIYYS 3 OHOTO
f TOTO CaMoro MpeaMeTa PeryioBaHHs,
a TaKOX CYIEpeYHICTh MK JBOMa abo

Oinbie (popMaTbHO YHHHUMH HOPMaMH
npaBa, IPUAHATAMHI 3 OJHOTO i TOTO X
MUTAHHS, B TEOPIii MpaBa BiJIOMI K KO-
Jizisi Hopm mpasa. Koumizist HopMm mipa-
Ba BHPIMIYETHCS HULIXOM BHOOPY TOTO
HOPMATHBHOTO aKTy, KN Mae OyTu 3a-
CTOCOBAaHHU JIO KOHKPETHOTO BHUITAIKY
(ropunnunoro dakry) («l{omo mpakTu-
KM 3aCTOCYBaHHS HOPM IIpaBa...», 2008).
Y wHaykoBili JiTeparypi ICHYIOTH
PI3HI MiIXOMH 70 PO3YMIHHS TOHSATTS
«komizisty. Hampukiaz, T.O. KoBanenko
3a3Hayvae, 10 KOJi3iiHa HopMa SIK 3aci0
MIOAOJIAHHS FOPHINYHIX KOMi3iH y Mexa-
Hi3MI IIPABOBOTO PETYIIOBAHHS 3¢MEb-
HUX BIJIHOCHH — II€ CIIelfiajli3oBaHa mnpa-
BOBa HOpMa 3araJbHOOOOB’SI3KOBOTO
Xapakrepy, o 3aKpirmieHa y hopmaib-
HO-BU3HAYCHUX IPHUITACAX 3EMEITBHOTO
3aKOHO/ABCTBA Ta BCTAHOBIIIOE IIPABHUIIA
o0OpaHHsI MPaBOBOI HOPMHU 32 HASBHOCTI
PO30DKHOCTI MK MarepialbHUMH Yl
MpOIIeCyaTbHUMH IIPaBOBHMHU HOpMa-
MU, CIPSIMOBAHUMH Ha pETYIIOBaHHSI
TOTO)KHUX 3EMENBHHUX BIIHOCHH, 3 Me-
TOIO TOJONAHHS IOPUANIHOI KOIi3ii Ta
3a0e3redeHHs ¢(EKTUBHOCTI MpaBo3a-
crocyBanns (Kosanenko, 2013).
[lepeBakHa  OUIBLIICTH  HAYKOBIIB
CXIJIAIOTBCS IO TOYKH 30Dy, IO IOpH-
JIMYHY KOJI3IFO CIIJT po3mIsiaaTy y il miu-
poKOMy Ta By3bKOMYy 3HaueHHsiX. T1.0.
KoBaynenko 3a3Hauae, 10 y MIHPOKOMY
3HAYCHHI FOPUANYHA KOMi3is BU3HAYAETH-
sl SIK «CYTIEPEUHICTh MK ICHYFOYHMM ITpa-
BOBHM TIOPSIZIKOM 1 HAMipaMH Ta JIiSIMH 3
HOro 3MiHUY», @ y By3bKOMY — SIK «CTaH 1
JTisT KUTBKOX TIPABOBHMX AKTIB UM 1X HOPM,
SK TIPaBIJIO, HOPMATHBHOTO XapakTepy,
110 PUHAHSTI OTHKM a00 PI3HUMH CYO’ €K-
TaMH TPABOTBOPUOCTI, SIKi CHPSIMOBaHI
Ha PETY/IIOBaHHS OHUX i THX CaMHX Cy-
CITUTFHUX BiTHOCHH, @ 3aCTOCYBAHHS KOXK-
HOTO 3 HUX OKPEMO Ja€ Pi3HUIA, 30KpeMa
MIPOTHJICKHUN Pe3y/bTaTy, «BiIMIHHICTH
a0 CyIepevHiCTh MK TIPUTIACAMHE TIpa-
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BOBHX akKTiB, IO PETYIIOITh Ti cami
MPABOBI BIJTHOCHHH, TIOB’SI3aHI 3 BHKO-
PHCTaHHSIM, OXOPOHOIO Ta BiITBOPCHHIM
3emenby (KoBanenko, 2010).

[IpaBoBi Komi3ii MOKHA KJIacH(IKy-
BaTH 3a Pi3HUMH KpuTepisiMu. HaiOuibI
JIOPEYHUM Oyae MOJUTUTH KOMNI3id Ha
TaKi BUJIH, SIKI JO3BOJIITH €(PEKTHBHO 3a-
CTOCYBAaTH KOJNI3IHHUI METOI IS TIONO-
JaHHS Ta YCYHEHHS HEY3TOLKEHOCTEH Y
3akoHOaBCTRI. JludepeHitiamis Komi3ii
JacTh 3MOTYy BU3HAUUTHUCS TIPH KOH(ITIK-
Ti MPABOBUX HOPM, SIKY 3 HUX TMOTPIOHO
3aCTOCYBaTH B KOHKPETHOMY BHUITAIKY.

O.B. Mockanrok BH3HA4Yae, IO 3a-
TaJbHONIPUIHSATOIO BU3HAETHCS KiIacui-
Kallis KOJIi3ii HOpM TIpaBa 3aJIeKHO Bij
BJIACTUBOCTEH Ta OCOOIMBOCTEH KOMi3il
MPaBOBUX HOPM. BimmoBimaHo /10 11i€l Ki1a-
cuikarlii BUIUISFOTHCS TEMITOPATbHI (Ya-
COBI), IPOCTOPOBI, iEpapXiuHi, 3MICTOBHI.

Iepapxiuni komisii — e koumi3ii, 1o
BUHHUKAIOTh YEpe3 PEryIIOBaHHSI OJ-
HUX (aKTUIHUX OOCTaBUH HOPMAMH,
SIKI 3HAXOIAThCSI HAa PI3HOMY PIiBHI B
lepapXiyHii CTPYKTYpl 3aKOHOJABCTBA
(IToptHOB & Mockaiok, 2012).

Hactynauii Bux komizii me Temrmo-
panpHa. TemmopajbHa (4acoBa) KoJTi-
3isl — I1€ KOJIi3is, 1110 BUHUKAE BHACII 0K
BUJAHHS B PI3HHH Yac 3 TOTO CaMOro
MUTAHHS TIPUHAAMHI TBOX HOPM IIpaBa.
3arampHUM KOJI3IHHEM TeMIOPaIbHUM
MIPUHIIUIIOM, 1[0 BHKOPHCTOBYETHCS IS
MOZONIAHHS TaKHX KOJI3iH, € mpaBHIIO,
3TiHO 3 SIKUM HACTYIHHH 3aKOH 3 TOTO
K MUTAHHS CKACOBYE IO TOIEPEIHIX
(«Komi3ii B 3aKOHOJABCTBI...»).

3micToBHI KOJI3il — KOmi3ii omHO-
YaCHO YMHHUX 1 Ha OJHIN TepuTOopil
MIPUITKACIB PIBHOI IOPUIUYHOT CHJIH, SKi
BUHHKAIOTh Y PE3YyNbTaTi YacTKOBOTO
CHIBNAJIHHSA 00’€MIB pPETyITIOBaHHSA W
00yMOBJIeH] crienn(ikor perimaMeHTa-
mii cycmiabHuX BigHocHH (ITorpeOHsIK,
2001: 124).

Bin po3nisiHyTHX BHILE BHIIB KOMI3ii
MIPUHIIMIIOBO BiIPI3HSFOTHCS MPOCTOPOBI
KOJI3ii, SIKI BUHHMKAIOTh Yepe3 MPOTSK-
HICTb BIJIHOCHH Y TIPOCTOPI. SIK HACHIOK,
HAa BPETYIIIOBAaHHS OJHUX (PaKTUIHHX 00-
CTaBHH TIPETCHIYIOTh HOPMH IPABOBUX
CHCTEM DI3HHX JIep)KaB abo TepUTOpIi
(IToptHOB & Mockamok, 2012).

BaxmuBe 3Ha4YeHHs 3 TOYKH 30Dy
MOAONIAHHS ~ 3EMEIIbHO-IIPABOBHX KO-
J3iH, HAJCKUTh KOJI3IMHUM HOpMam
BHIIIOTO PIiBHSA, sIKi 3akpiruieHi B KoH-
cTUTYyil YKpaiHH Ta CHpsMOBaHI Ha
MiATPUMAHHS CHCTEMHOCTI IpaBa B3a-
rajmi Ta 3eMeNbHOTO IpaBa 30KpeMa.
Lle, macammepen, HOpPMH, SIKi IIPOTO-
JIONIYIOTh HAWBHUINY FOPUIUYHY CHITY
Konctutynii Ykpainu Ta 3aKpillIIOIOTh
MPHHIKI MPsAMOT Ai1 HopM (cT. 8); BcTa-
HOBJIIOIOTh, II0 MDXKHAPOIHI JOTOBOPHU
€ YaCTHHOIO HAI[IOHAIEHOTO 3aKOHO/IaB-
cTBa YKpainu (cT. 9); 00MEeKyIOTh TOB-
HOB2)KCHHSI OpPTaHiB JEp)KaBHOI BIaIU
Ta MICIIEBOTO CaMOBPSIAYBaHHS, IX ITO-
canoBux 0cib (cT.cT. 6, 19); BU3HAYAIOTH
MPIOPUTETHICTh 3a0€3MEUCHHST EKOJIO-
riyHO1 Oe3MeKu 1 MiATPUMAaHHS €KOJIO-
TiYHOI piBHOBArd Ha TepuTOpil YKpainu
(ct. 16) Ta rapaHTii TpaBa 3HaTH CBOI
npaBa Ta 000B’s3kH (CT. 57); nepeada-
YafoTh 3a00pOHY 3BY)KCHHS 3MICTy U
o0csTy ICHYHOYMX IMpaB Ta cBOOOJ (CT.
22), a TaKOK 3BOPOTHOI i1 B 4Yaci 3aKo-
HIB Ta IHIIUX aKTiB, 0 BCTAHOBIIOIOTh
a00 TOCHJIFOIOTH BIIIMOBIIATIBHICTE (CT.
58); 3aKpilUIFOITh MEPeTiK BiIHOCHH,
SIKI PETrYIIOIOTHCS] BUKIIFOYHO 3aKOHAMH,
B TOMY YHCJIi # MTOPSIOK HAOYTTS Ta pe-
aizarlii mpapa BJIaCHOCTI Ha 3eMITIO (CT.
14, ct. 92) Tomo (KoBasenko, 2013).

Haiibinpir  mMOMIMpEeHUMH  FOPH-
IUYHUMHA KOMI3iAMU B 3aKOHOIABCTBI
VYKpaiHu € 3MiCTOBHA, TEMITOpaJlbHA Ta
iepapxiuHa. IcHyBaHHs cymepedHOCTelH
HOPM, IO HAJEkKATh M0 OJHOTO 3 BULY
KOJi3ii MOXKHA Ha3BaTH MPOCTHM BH-
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MaJIkoM, TIPOTE, Y pa3i HEY3roHKEHOCTI

HOPM TIIpaBa BHKIUKAHO ICHYBaHHSIM

ONHOYACHO MJEKUIBKOX BHIIB KOJI3iH

— TaKWi BUMIAJOK CIiJ Ha3BaTH CKJIaJ-

HUM. Y TakoMy pa3i iCHYIOTh HACTYITHI

IUISXH X TOJONAaHHS:

— Tak, IpH 30iry TEMIIOpaIbHOI Ta
i€papXxivyHOi KOMIi3iM, II0 BUHHUKAE
BHACIIIIOK O1IbII MI3HHLOTO BBEACHHS
B JIII0 HOPMHU, SIKA Ma€ MCHIIY IOpH-
JIUYHY CHJIY, MPIOPUTET BiITAETHCS
HOpMIi, sIKa Ma€ BUIIY IOPHIHIHY
cuITy, Xoua ii IPUIHATO paHimie;

— 'y pasi 30iry TeMnopaibHOi Ta 3Mic-
TOBHOI KOJII31#, 1[0 BUHUKAE BHACII-
JIOK OUIBII II3HHOTO BBEAECHHS B 110
3arajJbHOT HOPMH, TIPIOPHUTET 3a3BU-
Yail BiJJIa€ThCsl CHCIialibHIN HOpMI,
xou4a 11 MPUHHATO paHilie;

— mpw 30iry iepapXigHoi Ta 3MiCTOBHOI
KOJII31#, KOJIM 3arajbHa 1 crerjaibHa
HOPMH MICTATBCS B aKTaX, 10 MAOTh
PI3HYy IOpUIUYHY CIULY, IIepeBary 3a-
3BUYAll Ma€ 3arajbHa HOpMa BHILOI
ropuanaHoi e (Ierpumnmn, 2014).
3eMenbHI BIJIHOCHHH, 3 YaciB 3/10-

OyTTst YKpaiHOIO HE3aJIe)KHOCTI, mepe-

OyBarOTh y MOCTIHHOMY pe(OpMyBaHHI.

3a nelt mepioa mpuiiManacs HU3Ka 3a-

KOHOJABYMX aKTiB, MPOrpaM isUuIbHO-

CTi, CTpaTeriif, SKUMHU Mependavanocs

YIOCKOHAJICHHS BIIHOCHH y cdepi 3e-

MeNBbHUX pecypciB. HaBiTh, 3a ocTanHi

5-10 pokiB HEOIHOPA30BO BiIOYyBAJIO-

cst peopMyBaHHS OpraHiB BUKOHABYOT

BJIaJH, SIKI BOJIOMIFOTH KOMIIETEHIIIECIO 3

PETYIIOBaHHS 3€MEIbHO-IIPABOBUX Bij-

HOCHH Ta 3iHCHEHHS KOHTPOIIO Yy ce-

Pl 3eMeIbHHUX pecypciB 0e3MocepeHbO.

Bce 1e HeraTBHO BIUTHBAE Ha SIKICHUH

CTaH 3aKOHONABUOi 0a3u: 3’SBISFOTHCS

HOB1 HOPMAaTHBHO-IIPABOBI aKTH, SIKi Cy-

nepeyars iCHYIOUUM, M0 3aJUIIAI0THCS

YHHHUMU; TyOJIFOIOTHCS [IOBHOBAYKCHHS

OpraHiB JepKaBHOI BIAJAW Ta Micle-

BOTO CaMOBPSIIyBaHHS; HOBI aKTH HE

CKaCOBYIOTH IO TOMEPEIHIX, SIKI BXKe
nepectaay OyTH aKTyaJbHHUMH 1 Bif-
OyBa€eThCS HAIPOMAJKCHHS HEIIOUHX,
«MEpPTBHUX» 3aKOHIB, TOIIO.

Cepen YHCICHHUX FOPUIANYHHX KO-
Ji3id B 3eMEJIBHOMY IIpaBi Ta KOJMi3iit
3MIHCHEHHSI KOHTPOJIBHOT JISUIBHOCTI Y
chepi 3eMenbHUX pecypciB, HEOOXITHO
OKpeMy yBary npuIUIATH OLIIHOUHIH Ji-
sbHOCTI. L{e cToCcy€eThes SIK eKCIepTHOT
TPOIIOBOI OIIHKK TaK 1 HOPMATHBHOT
TPOIIOBOI OLIHKH 3eMEIbHUX JIISTHOK.

3akoHoM VYkpainu «[Ipo omiHKy
3eMejIb» BH3HAUCHO, IO EKCIepTHA
rpOIIOBAa OIliHKA 3EMEIbHUX AUITHOK
MPOBOJIUTBCS HA OCHOBI HACTYITHUX
METOAMYHUX IMAXOMIB: KamiTamizawis
YUCTOr0 OINepalifHoro abo PEHTHOTOo
JIOXOMy BiJI BUKOPHCTAHHS 3eMEIBHUX
JIUTSTHOK; 31CTaBJICHHS I[iH TPOJaXy IO~
JMIOHHUX 3eMEJIbHUX JUISHOK; BpaxyBaH-
HS BUTPAT Ha 3eMEJIbHI MOJIMIICHHS.
OKpeMO BIAMIYAETHCSA, MO0 EKCIEepTHA
TPOIIIOBA OIIiHKA BUTbHUX BiJ1 Oy/1iBesb Ta
CIIOPY/T 3eMEJIbHUX JUISTHOK JIJISL BE/ICH-
HSl TOBAPHOTO CUIHLCHKOTOCIOAAPCHKOTO
BUPOOHMIITBA, OCOOUCTOTO CEJITHCHKO-
ro TOCIOAAPCTBA, IO MPOBOIUTHCI Yy
3B’S3KYy 3 BHKYIIOM I[MX 3€MEJBbHUX [i-
JITHOK JUIA CYCHIUIBHUX TOTped 4M ix
MPUMYCOBHUM BiT4y>KEHHSIM 3 MOTHBIB
CYCIIIBHOT HEOOX1THOCTI, TPOBOIUTHCS
Ha OCHOBI METOJWYHOTO IMiIXOIy Karli-
Tai3amii YuCcTOro omnepariiHoro abo
PEHTHOTO JOXOAY BiJ BUKOPHCTAHHSI
3eMEJIbHUX JUISHOK 3 ypaxyBaHHIM iX
BHUKOPHUCTAHHS 3 I[IJIbOBUM TIPU3HAYCH-
HSAM (BUKOPHCTAHHSIM), BCTAHOBJICHHM
Ha JICHb TPUUHSATTSA pPIlICHHS PO BH-
KyI TaKAX 3eMEBbHUX JUISHOK IS Cy-
cnibHUX N0TpeO. BomHovac, HalOUTbII
JIOCTOBIPHUH Ta PUHKOBHI METOTMUHUI
MIJX1J], SKAW TTOJIATa€e y 3iCTaBICHHI IiH
MPOJIAXKY MOMIOHUX 3eMEIbHUX TIISTHOK
B YKpaiHi JI0 3eMellb CiIbChbKOTOCIO-
JIApCHKOTO MPU3HAYCHHS 3aCTOCOBYBATH
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HEMOKJIMBO 32 BiZICYTHOCTI X PHHKOBO-
ro o0iry (IlleBuenko, 2017).

VY 2017 p., y cBoiif HaykoBili my0ITi-
kamii 51.0. IlleBuenko, 3a3Hadae HEIO-
JIKOM IPaBOBOTO PETYIIOBAHHS OIliH-
KH 3eMelb CLIBCHKOTOCIIOAAPCHKOTO
MIPU3HAYCHHS — OOMEKCHICTh HTOCTYILY
OIIIHIOBaYiB 710 iH(OpMaIi, HeoOXis-
HOT JUIA 31MCHEHHS OLIHOYHOI Iisib-
HOCTI, CKJIQJIaHHs 3BITy MPO OLIHKY Ta
OOIpYHTYBaHHS I[iHM 00 ’€KTa OIHKH.
HesBaxkaroun Ha Te, 1110 3TiJHO 31 CT.CT.
11 ta 29 3akony Ykpainu «IIpo ominky
MaiiHa, MaiHOBHX TIpaB Ta npodeciiHy
OILIIHOYHY JisIbHICTE B YKpaiHi» OIli-
HIOBa4l MalOTh IPaBO JOCTYIY O Maii-
Ha, SIKE OI[IHIOETHCS, JOKYMEHTAIi Ta
iHII01 1H(pOpMaIii, sKa € HeoOXiTHO
a00 Mae CyTTeBe 3HAYCHHS LIS OLIHKH,
BJIACHHUKH Takoi iH(opMaIlii, mocuiar-
YUCh Ha HOpMHU 3akoHy Ykpainu «lIpo
iH(pOpMaIlif0», MalOTh MPABO TaKOi 1H-
(hopmariii He HalaBaTH.

VY 3B’s3ky 3 1mum, S.0. IlleBuen-
KO BBa)ka€ 3a JOIIBHHM BpaxyBaHHS
CBITOBOTO JOCBiy II0A0 (OpPMYyBaHHS
iHpopMariifHoT 0a3u naHWX 00’ €KTiB
HEPYXOMOCTI HUITXOM HAJaHHS CIYXK-
OOBIIIMH HOTapiaTy 3HEOCOOJICHOI iH-
(dopmarlii  He3aJeKHUM  OIIHIOBaYaM
JUTSL 3MiACHEHHS OLHOYHOI MisUIBHOCTI
CTOCOBHO IIiH TPOJ@XiB 3eMEIbHUX i-
nsiHoK (IeBuenxo, 2017).

Came ToMY, SICKpaBHM IPHUKIAIOM Ta
JIOCHUTh €(EKTHBHIM KPOKOM IJISI YCy-
HEHHS JaHOi KOJi3ii, OyJI0 NpUHHATTI y
2018 p. Iopsaky BeAeHHS €auHOT Oa3u
JIAHUX 3BITIB MPO OIHKY. BiamoriaHo
1o manoro [lopsinky, enuHa 6a3a qaHux
3BITIB IPO OIIHKY (mani — €nunHa 6a3a)
—  iH(pOpMaIifHO-TEeICKOMYHIKaIliifHa
CHCTEMA, SIKa Ma€ KOMIUICKCHY CHCTEMY
3axMCTy iHpOpMAIli 3 MiATBEPIKEHOIO
BIJITIOBIIHICTIO  BIIMOBIZIHO J10 3aKOHY
Vipaian «IIpo 3axucT iHpOpMarii B iH-
(hopMaIlitHO-TEICKOMYHIKAIlIHHAX ~ CH-

cTeMax», 10 CKIaay SKol BXOOHTH 0a3a
JaHuX H(OpMAaIIii i3 3BITIB TPO OIHKY,
IO BHOCHTBCS Cy0 €KTaMH OIiHOYHOI
TISUTBHOCTI, Ta MOIYIB EIEKTPOHHOTO
BHU3HAYCHHS OILIIHOYHOI BapTOCTI MOIi0-
HOTO J10 00’ €KTa OILIIHKY MaifHa (3 METOIO
MEPEBIPKHA BAPTOCTI 00’ €KTIB OMOAATKY-
BaHHS, BHECEHOI Cy0’€KTOM OIiHOYHOI
nisutbHOCTI) («IIpo 3arBepmxenns Ilo-
PAAKY BeICHHS €UHOI 6a3u...», 2018).

Po3rnsmaroun oOpane mUTaHHS, CITix
3BEpPHYTU YBary, IO INPH BU3HAYCHHI
ctanoM Ha 01 ciynas 2012p. HOpMaTHB-
HOI TPOIIOBOI OLIHKU 3€MENbHUX Yac-
TOK (T1aiB) BIAMOBIIHO 10 cepTU(IKATIB
Ha TPaBO Ha 3eMeENbHY 4acTKy (maii),
o BU3HAYajacs 3rigHo Ykasy [Ipesu-
nenrta Ykpainu Big 08 ceprmast 1995 p.
«[Ipo mopsimok maroBaHHs 3eMeb, IIe-
pemaHnuX y KOJIEKTHBHY BIACHICTH CiTb-
CBKOTOCIIOAAPCEKAM  IMiIIPHEMCTBAM
1 opraHizamism» koedimient 1,756 3a-
CTOCOBYETBCS IO HOPMAaTHBHOI T'POIIO-
BOT OI[IHKH 3eMEJbHOI YacTKu (Iaro)
Yy YaCTHHI BapTOCTi IUIOINI P, IO
[pUnanac Ha 3eMelbHy YacTKy (Taif) mo
KOHKPETHOMY  CLIBCBKOTOCIIOapPCHKO-
My HiAIPUEMCTBY, KOOIIEPATHBY, TOBA-
PHCTBY 3TiIHO 3 PINICHHSIMH PaOHHUX
JICpXKaBHUX aJMIHICTpalliii 1omo 3a-
TBEPPKCHHST PO3MIpiB 3eMEIIFHOI YacT-
ku (Tar0) Mo KOKHOMY ITiIITPHEMCTRY,
KOOIICPATHBY, TOBAPHCTRY.

TakuM YMHOM, HOpPMAaTHWBHA TpPO-
[IOBA OLIHKAa 3eMENFHOI YacTKH (ITaro),
BIJIMOBITHO J10 cepTH(diKaTy Ha TpPaBo
Ha 3eMeNbHYy uacTKy (maif), cymapHo
CKJIATAETHCS 3
— HOPMATHMBHOI  TPOINOBOi  OIIHKU

puLIl, IO TpHUIagaia Ha o0co0y,

sIKa Ma€ MPaBO HA 3eMEIbHY YacTKy

(Tmaif) 111 TaHOTO MANMPHEMCTBA, KO-

OIICPaTHBY, TOBAPHCTBA, sKA 3017~

IIy€EThCsSI HAa Koe(DIilieHT iHaeKcarril

HOPMATHUBHOI T'POIIOBOI OIIHKU 3e-

MeJb Ta Ha koediieHT 1,756;
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— HOPMAaTHBHOI  TPOIIOBOI  OIIHKH
ciHOXaTeH, MacoBHIN Ta GaraTopid-
HUX Haca/pKeHb, II0 MpHUIagana Ha
0co0y, sIka Ma€ MpaBo Ha 3eMENIbHY
yacTKy (mai) A1 1aHOTO MiApPHEM-
CTBa, KOOIIEPATHBY, TOBAPUCTBA, SIKa
301IbIIY€ETHCS HA KOSQIIIEHT 1HICK-
callii HOpMaTUBHOI TIPOIIOBOI OIliH-
ku 3emensb (LlleBuenxo, 2017).
[pormonyo po3MISTHYTH 0COOIHBOC-

Ti BU3HAYCHHS HOPMAaTHUBHOI TPOIIOBOI

OILIIHKHU 3e€MEJbHUX JUITHOK Ha MPUKJIa-

Il 3eMeNb PO3TAlIOBAaHUX Ha TEPUTOPIi

MPpHHCBHKOI CLTBCHKOT paiu (3a MeXaMu

cena XOTHHIBKA).

Hanpuknan, 3eMenbHI TUISHKHA 3HA-
XOIATHCS HA OJJHOMY TIOJI, € CYCITHIMH,
i THM HE MEHII, MalTh Pi3HYy HOpMa-
THBHO TPOIIOBY OIIIHKY 1 OUIBIIE TOTO
— Pi3Hi BUJH YTi/Ib:

— 3eMeNbHa AUTHKAa 3 KaJaCTPOBUM
HoMepoMm 7423886700:02:001:5832
IUTOIICIO 2 Ta HajgaHa Uil BEICHHS
TOBapHOTO CLIBCHKOTOCIOAAPCHKOTO
BupobHunrea (01.01), HopmaTtuBHA
rpoioBa oIfiHka sikoi 62471.40rpH
(31235,70 rpu 3a 1 ra);

— 3eMeNbHa JAUITHKAa 3 KaJaCTPOBUM
HoMepoMm 7423886700:02:001:5827
IUTOIICIO 2 Ta HaJgaHa Uil BEICHHS
TOBapHOTO CLIBCHKOTOCIOAAPCHKOTO
BupoOuunrea (01.01), HOpMaTuBHA
IpoIIOBa OIliHKa sIKOT 67858.63rpH
(33929,32 rpu 3a 1 ra);

— 3eMeNbHa JAUITHKAa 3 KaJaCTPOBUM
HoMepoMm 7423886700:02:001:1417
IUTOIICIO 2 Ta HaJgaHa Uil BEICHHS
0COOHCTOTO CEITHCHKOTO TOCIIONap-
crBa (01.03), HOpMaTuBHA TpOIIOBA
ominka sikoi 17293.72rpu (8646,86
rpH 3a 1 ra);

— 3eMeNbHa JAUITHKAa 3 KaJaCTPOBUM
HoMmepoMm 7423886700:02:001:1415
IUTOIICIO 2 Ta HaJgaHa Ui BEICHHS
0COOHCTOTO CEITHCHKOTO TOCIIONAp-
crBa (01.03), HOpMaTHUBHA TpOIIOBA

ominka skoi 18273.74rpu (9136,87

rpH 3a 1 ra);

— 3eMeNbHa JAULTHKAa 3 KaJaCTPOBUM
HomepoMm 7423886700:02:001:0625
wiomero 0.8783ra Hamana Ui Be-
ICHHS TOBAPHOTO CUTBCHKOTOCIIO-
napcekoro  BupoOHuntea (01.01),
HOpPMATHBHA TPOIIOBA OIHKA SKOL
30698.93rpH (34952,67 rpu 3a 1 ra);

— 3eMeNbHa JAUITHKAa 3 KaJaCTPOBUM
HoMepoMm 7423886700:02:001:0624
wiomero 0.9009ra Hamana Ui Be-
ICHHS TOBAPHOTO CUIBCHKOTOCIO-
nmapcbkoro  BupoOHuiTBa (01.01),
HOpPMAaTHBHA TPOLIOBA OIIHKA SKOL
37183.03rpH (41273,2 rpu3a 1 ra);

— 3eMeNbHAa JUISHKA 3 KaJacTPOBHM
HoMepoM  7423886700:02:001:0626
wriomero 0.9628ra HajgaHa JuId BEACH-
HsI TOBAPHOTO CLIECHKOTOCTIONAPCHKO-
ro BupoOuuiTea (01.01), HopMaTrBHa
rpoIIoBa OIliHKa sikoi 32525.97rpH
(33782,68 tpH 3a 1 ra) («Emexrpo-
HHUH KaOiHeT «E-cepBicwy...; [TyOmiy-
Ha KaJlacTpoBa Kapra YKpaiHu).

3 IBOTO CITiyeE, M0 METOAMKA PO3pa-
XyHKY HOPMATHBHOI TPOIIOBOI OIIIHKA
3eMEJIbHUX TUISTHOK HE € JIOCKOHAIIOIO,
OCKIJIbKH CYTTEBO BIPI3HSIIOTHCSA Bap-
TOCTI CYCIIHIX JUISTHOK B MEXaX OTHO-
ro nomna. Oco0iMBO, SAKIIO BpaxyBaTH
TEHJICHIIIT Ta 3aralbHHUN CTaH PO3BHTKY
CLITBCBKOTO TOCIIONAPCTBA, BUKOPUCTAH-
HSl 3eMEJIBHUX PECypciB Ta 0OpOOITKY
3emedb, To gana HI'O He mae mpakTtnd-
HOTO 3HAYCHHS Ta € HECIPABEITUBOIO
M0 BIJHOIICHHIO IO BIACHHKIB TaKHX
IUITHOK. Ha chOrOmHINIHIA JIeHb JTyKe
Maliid BiJJICOTOK BHIUICHHS 3EMEITbHUX
JIUITHOK B HATypli Ha MICIEBOCTI, Iie-
peBakHa iX OUTBIIICTH IEpenacThesi B
OpEHly TOBapOBUPOOHHMKAM, sIKi 3iid-
CHIOIOTBH OOpOOITOK TakuX 3eMelib. Taki
CLTBCBKOTOCIIONAPCHKI  TIIPHEMCTBA
PO30PIOIOTH 3e€MENbHI AUISTHKU B MEKaX
OJTHOTO TIOJIS 1 0OPOOJISAIOTH iX Ha OfHA-
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KOBHX yYMOBaX, OJIHUM MacHBOM 1, BiJ-
MOBITHO, TIPAKTHYHE BAPTICHE 3HAYCHHS
BOHM MarOTh OJHaKoBe. TakuM YHHOM,
HI'O moxxe 0OMEXKUTH OIHOIO BIIACHU-
Ka (OPCHIOMABII) 3eMEIbHOT JUISTHKH
nepest HIIMM CTOCOBHO PO3MIpy ofep-
JKYBAHOTO JIOXOAY, OCKUIBKH OpEHIIHA
iaTa, B MepeBakHIN OULIBIIOCTI, BCTa-
HOBJIFOETBCSI Y BiJICOTKOBOMY BiJIHOIIICH-
HS1 IO HOPMATHUBHOI TPOIIIOBOT OIIHKH.

ChOrONIeHHI YMOBH TOBapOBHPOO-
HUIITBA, 3MEHIIICHHS KIILKOCTI poraroi
XyJI00M Ha ceili MPU3BOIUTH 10 PO30-
pIOBaHHS yrifb, sKi Oynd HajaHi JJs
BHITaCaHHsI Xyno0u Ta ciHoxkarti. Came
TOMY, TOPEUHUM OYyJ10 O IPOBECTH «IIe-
peoOITiK» 3eMeIbHUX AUISHOK IO BH-
KOPUCTOBYIOTHCSL JUISI  BHPOIIYBaHHS
CLIIBCBKOTOCIIOIAPCHKOI  MPOAYKIIT Ta
MePEeBECTH iX JI0 OJHOTO, BIAMOBIIHO-
TO BHIY YIiJb 1 3pOOUTH IIe CJIiJ| KOH-
COJIIIOBAHO 34 1HILIaTUBY 1 BUKOHAHHS
nepxaei. Lle mamo 6 3MOry BIacCHHKA Ta
OpPEHJIONIABIIM OTPUMYBATH JIOCTONHHY
OpEHJIHY IIJIaTy Ta He Oyio O MmopymieH-
Hs IUJIbOBOTO BHUKOPHCTAHHS 3eMEllb-
HUX JIUISHOK OpSHIAPSIMU.

AM. MipOUIHHYEHKO TPUILTHB
3HAUHy YyBary BHBYCHHIO KONI3id Yy
MPaBOBOMY  PETYIIIOBaHHI  3eMEIbHUX
BITHOCHH B YKpaiHi 1 MIJKPECIOE He-
OOX1/THICTh KomuiKarlii 3eMeIbHOrO 3a-
KOHOJIaBCTBA. JIJ1s1 3MEHIIICHHSI CTYIICHIO
KOJII3IHOCTI YMHHOIO 3€MEILHOI0 3a-
KOHOJIABCTBAa YKpalHU MEPCHEKTUBHUM
HampsIMKOM € Horo koaugikaris, s
SIKOT CHOTOJIHI 1CHYIOTH OCHOBHI HEO00-
XiIHI YMOBH: BiJHOCHa CTaOiIBHICTh
3aKOHOJIABCTBA Ta BIJHOCHO yCTaJieHa
MpaKTHKA HOTo 3acToCyBaHHs. B ocHOBY
koau(ikamii MOBHHHI OyTH MOKJIaJIeHI
TaKi MPUHITUIIOBI MOJMKEHHS: 1) BiaXia
BiJl TPAJUIIIHOTO JJIS PaJSTHCHKOTO 3e-
MEJIBHOTO TIpaBa «TOTAJBHOIO» MOJLTY
3eMeJib Ha KaTeropii 1 MiJBUILCHHS Ha-
TOMICTh POJII TUTAHYBaHHS TEPUTOPIH,

2) migBuUIIEeHHS e()EKTHBHOCTI BHKOpPHU-
CTaHHsJ Ta PO3MOPSDKCHHS 3eMIISIMU
JIepKaBHOI BITACHOCTI IIIIXOM Tepenadi
GyHKIIT 13 po3MOalTy Ta Mepepo3NoIi-
Ny IUX 3eMellb YIIOBHOBAKCHOMY IICH-
TPaJFHOMY OpraHy BHKOHABYOI BIIAIIH,
3) pedopMmyBaHHs 3acan 3IiHCHEHHS
3eMIICBIIOPSIIKYBAHHSI IIISIXOM CTBOPEH-
HS YHI(IKOBaHOI 3eMJIEBIIOPSTHOI MPO-
LeIypH, SIKa TO03BOJSITUME 3IHCHIOBATH
3eMIICyCTpil Y T.4. 1 IPEMYCOBO 3 METOIO
YCYHEHHS HEIOMIKIB Y CTPYKTYPI 3eMie-
KOPUCTYBaHHS, 4) TapMOHI3aIlisI 3eMeIIb-
HOTO 3aKOHOIABCTBA i3 3aKOHOIABCTBOM
€C (Mipomramaenxo, 2010).

BaximBicte  moTpeOM  TOIONAHb
FOPUINYHUX KOMI3iH y cdepi 3eMeTbHUX
pecypciB Ta CHCTEMaTH3allii 3eMellb-
HOTO 3aKOHOIABCTBa OYyIIO0 BIIKPECICHO
Harepeaonai JJust Hayku 2019 p. Buewi
MIOCTABMIIN TIepelT COO0I0 MUTAHHSA : «SIK
TIO/IOJIATH Ha UTHIITKOBICTD Y 3¢MEIEHOMY
3aKOHOZABCTBI Ykpainu?y». Binmnosias Ha
SIKe YK YYaCHUKH HAyKOBO-TIPaK-
THYHOTO CeMiHapy, SKHi BiZOyBCS Ha
(axyapTeTi 3eMieBnopsaKyBaHHs HY-
Bill Ykpainu. CkimamHicTh, po3mopore-
HICTB Ta KOMNI3IHHICTh 3eMETBHOTO 3aKO0-
HOZIABCTBA YKpaiHU BUMAara€e 0COONMUBHIX
miaxoaiB 10 MOro ornruMiszarii.

Ha 3axoni Buctynus A.M. MiponiHu-
YEHKO, KU 3a3HAYUB ITO-TIepIIIe, TeXHi-
KO-FOPHIMYHUI aCIIeKT 3aperyiibOBaHO-
CTi 3€MENBFHOTO 3aKOHOAABCTBA IOJIATAE
B Oa)KaHHI BMICTUTH JIO0 3aKOHOIABCTBA
SIKOMOTa OlJIbIIIE JO3BOMIIB — TaM, J€ I10-
Tpedu y Hux abcomoTHO HeMae. OKpiM
«3aCMIYCHHSD» MPABOBOTO TIOJS, TaKUH
MIIXi MOXE CTBOPHTH BpPAXKCHHS, IIO
y BHIAJKaX BiJICYyTHOCTI CHELIaIbHOTO
J03BOITy BCE iHIIE 3a00POHEHO.

[o-mpyre, Tak 3BaHOIO «HOPMOIO»
JUTS HOPMATUBHUX aKTiB 3¢MEIILHOTO 3a-
KOHOZABCTBA CTaJIO CIIIeE KOMIIOBaHHS
JI0 HUX IOJIOKEHb 1HIMMX JOKYMEHTIB,
4acTo — OLJbIN 3arajbHUX. [HOMI MpH
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bOMY BHXIJHHH MaTepian MiAmaeThes
«TBOPYOMY OITPAIFOBAHHIO», BHACIIIOK
9YOro 3aKOHOABCTBO HE JIUIIE 3aCMidy-
€ThCsI, aJle i CTBOPIOFOTHCS KOJI3il.
TperiM, 1€ OTHUM TUIIOBHM HEIO-
JIKOM CTaJl0 BMIIICHHS 10 HOPMATHB-
HO-TIPABOBUX AaKTIiB TIOJIOKCHB, IO HE
MAfOTh PETYSITUBHOTO 3HAYCHHS. Takmx
Yy 3eMeJbHOMY 3aKOHOJABCTBI HE 3IIi-
guth. Lle mpeamOyimu (siki Hacmpapi €
HEMOTPIOHUMH aHOTAIlISIMHU ), BU3HAYCH-
HSl TEPMiHIB (37€OUIBIIOTO JBO3HAYHI),
«IPUHLIUNIY (HACTIPABII MIPOCTUM IIPO-
TOJIOIICHHSIM B 3aKOHI ITPAaBOBUH MIPUH-
U CTBOPUTH HEMOXKIIHBO), PI3HOTO
pomy 3acTepeskeHHs (MOPYIIHUKU «HE-
CYTh BIJNOBIAAJBHICTh, BCTAHOBJICHY
3aKOHOM») TOINO. BOHHU YCKIIAJHIOIOTH
BUKOPHCTAHHS TEKCTY 3aKOHY, 00yMOB-
JIFOFOTH 3HAYHI BUTPATH HA TUPAKyBaHHS
HEMOTPIOHOTO TEKCTY, HOro BHBUCHHS
TOIIO. A Cepell TAKOTO «MOTIIOXY» JacTo
MO’KHA HE TIOMITHUTH IIOCh, IO JIiHCHO
BCTAHOBITIOE TIPABIJIO TTOBEIHKH.
3aBimyBau Kadempu 3eMIICBIIOPSTHO-
ro npoekTtyBanHsl A.I. MapTuH, 3BepHYB
yBary Ha Te, 10 IIepeyCKIATHEHE 3eMelTh-
HE 3aKOHOIABCTBO € JDKEPEJIOM THUTYIIh-
HUX PHU3HKIB IMijl 4ac HAOyTTs 1 peaizariii
npaB Ha 3emitro. ChOrofHi 3eMenbHe 3a-
KOHOJIABCTBO BCE YACTIIlIE CTAE 3HAYHOIO
MIEPEIIKOO JUIS ITIIPHEMIIIB Ta 3BHU-
YaliHUX TPOMAJISTH Y peaJti3allii CBoiX Mai-
HOBHX IIPaB, 3aiHATTI i ATPHEMHHITBKOIO
JUSTIBHICTIO, OCKUILKM 3aKOHHM 3aHaJITo
CKJIa/IHI, KOJi3iiiHi 1 HeogHo3Haudi. Ta-
KO)K EKCIIEPT MEePEKOHAHUH, [0 CKIIATHE
Ta KOMI3iMHE 3aKOHONABCTBO € OIHHUM i3
TOJIOBHUX JIKEpEN KOPYIILi, a/pkKe YUHO-
BHUKH OTPUMYIOTh 3HAYHI JMCKpEIiiHi
TIOBHOBA)KCHHS, 3aCTOCOBYIOUH 33aKOHO-
TIABCTBO Ha BIAcHUU po3cyd. o3BinpHa
CHCTEMa B YMOBaX IEPEYCKIAIHCHOTO 1
HEOIHO3HAYHOTO 3€METFHOTO 3aKOHOIaB-
CTBA IIEPETBOPIOETHCS Y ITOJIE OOF0» MIXK
TIIIPUEMIIEM Ta YHHOBHUKAML.

Excriepr y cdepi mpaBoBOro peryito-
BaHHS 3¢MEITBHUX BITHOCHH, KOHCYJTBTaHT
Kowmitery BepxoBHoi Paqu Ykpainu 3 mi-
TaHb arpapHOi TOJITHKA Ta 3EMEIBHUX
BimHOCHH C. BIICHKOB CBOEMY BHCTYIIL
3yIMUHUBCA Ha JEKJIApaTUBHUX, OJaHKeT-
HEX 1 TyOITIOIOYHMX HOPMAaX B 3¢MEITBHOMY
3aKoHONaBCTBI Yipainu (['YHBKO).

Bucnosexu i nepcnekmuséu.

[IpaBoBa Komi3is 1ic TEBHA He-
Y3TODKCHICTh, SIKa BUHHKAE MK HOP-
MaTUBHO-TIPABOBIMHU aKTaMH abo Ipa-
BOBHMH HOPMaMH 3 OJHHUM IIPEIMETOM
PETYIIIOBaHHS Ta sIKi € (popMaTbHO YHH-
HUMH Ha MOMEHT BHHUKHCHHS CYyIIe-
peunocti. He moTpiOHO oTOTOXXHIOBATH
KOJII3i10 Y TIpaBi 3 KOJI31IHHOK HOPMOIO
(Y 3HaueHHI MDKHApPOIHOTO HMPUBATHO-
TO TIpaBa), siKa € HOPMOIO, 1[0 BU3HAYAE
MpaBO SIKOI JIEpXKAaBH IIUIATAae 3acTo-
CYBaHHIO JI0 TIPABOBIJHOCHH 3 1HO3EM-
HuM enemeHToM («Ilpo wmikHapomHe
npuBatHe 1paso...», 2005). IIpaBosa
KOJIi3isl HE BIJICHJIAE HAC JI0 SKOICh Tpa-
BOBOI CUCTEMH YU HOPMATHBHOTO aKTY,
BOHA € HEY3TOKCHICTIO, CYNEPEUHICTIO
Ky MOTPIOHO BHPINIMTH — IOIOJATH.
ToOTo, TpH 1/1eaIbHOMY CTaHi 3aKOHO-
JIaBUOT CUCTEMH MPABOBOT KOJIi31i HE 1o~
BHUHHO iICHYBaTH, B TOM 4Yac K KOoMi3iiiHa
HOpMa — HOpMa IIPHITUC, ICHYBaHHSI SIKOT
€ HEOOXIJHUM [T BPETryJFOBaHHS Bifl-
HOCUH 3 IHO3E€MHHUM E€JIEMCHTOM.

OKpeMol yBaru 3acIyrOBYIOTH KOITi-
3ii, [0 BUHUKAIOTH IIPU PO3MEIKYBAHHSI
KOMITCTEHIIIl OpraHiB BHKOHABYOI BIa-
I Ta MICIIEBOTO CaMOBPSIYBaHHSI. IX
MOBHOB&XCHHS ~TYONIOIOTBCS, MAIOTh
JCKJIApaTHBHUN XapakTep, BiICYTHI Me-
XaHI3MHU iX peaizaliii, Tomio. Y 3B’ 3Ky 3
muM KMY cxBanue Konueriiiro pedop-
MYBaHHS MICIICBOTO CaMOBPSITYBaHHSI
Ta TEPUTOPIAILHOI OpraHi3aiii BlIaju B
VYkpaiHi y sIKiif POTOJIOIIY€ETHCS, IO Ha
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IaHui 9ac e(pEeKTHBHOIO Ta IIBHIKOIO
PO3B’s3aHHS OTPEOYIOTh Taki mpolie-
MH: BIJICTOPOHEHHS MiCIICBOTO CaMo-
BpSIyBaHHs BiJl BHUPILICHHS IHTaHb Yy
cdepi 3eMeNTbHUX BIIHOCHH, TIOCHJICHHS
COIIiaJbHOI HATIPYTH Cepell CLIbCHKOrO
HACEJICHHSI BHACIIZIOK BiJICYTHOCTI TO-
BCIOITHOCTI MICIIEBOTO CaMOBPSIIYBaHH.
CTBOpEHHS HAJIOKHUX MaTepialibHUX,
(hiHAHCOBHX Ta OpraHiallifHUX YMOB Ta
(hopMyBaHHS KaIpoBOTO CKJIamy UL 3a-
Oe3IeucHHs BHKOHAHHS OpraHaMu Mic-
[IEBOTO CAMOBPSTyBaHHS BJIACHHX 1 Jie-
JICTOBAaHUX TOBHOBAKCHD 3IHCHIOETHCS
3 MOTPHMAHHSAM TaKHX IPUHIWIIB: Ha-
JaHHS TePUTOPIATBHUM IpOMAJaM IpaBa
PO3MOPSIKATHCS 3eMEIBHUMHU pecypca-
MH B MEXax CBOET TepUTOpii, 00’ €1HyBa-
TH CBOI Mal{HO Ta peCypCH B paMKaXx CITiB-
POOITHHIITBA TEPUTOPIATBHUX TPOMAJT
IUISI BUKOHAHHS CIIUTBHUX TIpOTpaM Ta
OLIBII e(DEKTUBHOTO HaJaHHS ITyOTIYHIX
MOCITYT HACEICHHIO CyMIKHHUX TEPUTOPI-
anpHux rpoman («IIpo cxsanenns Kon-
nernii pehopMyBaHHsL...», 2014).
[IpoanaiizyBaBIy BHIE3a3HAUCHI
MIOJIO’KEHHST, MOYKHA ITiTKPECITUTH HE00-
X1JIHICTh 3MIHM TIAXOMY J0 TPOBEICHHS
OLIIHKHU 3eMENbHUX AULTHOK. B ymoBax
CYYacHHX arpapHUX BiTHOCHH 3a 3aI1po-
Ba/DKCHHS PUHKY 3EMII, 3 SBISIETHCS
norpeba B yHi(ikamii OI[IHKH 3eMellb-
HUX JJITHOK B 3aJIC)KHOCTI BiJ iX po3ra-
IryBaHHS (B MEKaX OTHOTO IT0JIs ), CKJIa-
Jly TPYHTIB, PHHKOBOI BapTOCTI TOIIIO.
[IpaBoBi KoJi3ii, 110 BUHUKAKOTh MPH
3MIACHEHHI KOHTPOJBHOI JISUTBHOCTI
y cepi 3eMeIbHUX pecypciB € 00’ €k-
TUBHO ITOPO’KCHUM SIBHIIICM, BUKITHKA-
HUM YHCJICHHICTIO 3aKOHOIABYOI 0a3w,
OCOOJNMBUM TIPEIMETOM PETYIIOBAHHS,
MOCTIHHAM  peOpMyBaHHIM Cy0’€K-
TiB KOHTPOJIO (B HEPILIy Yepry OpraHiB
BUKOHABYOI Biamu, Jlepkreokaacrpy
0e3rnocepeIHb0), BIJICYTHICTIO HaJIeXK-
HOI cUcTeMaTH3allii HOpMaTHBHOI 0a3w,

NPUAHSTTS 3 OAHUX ITMTaHb HOBUX HOP-
MAaTHBHHUX aKTiB, HE CKACOBYIOUH JIIIO 1
HE 3MIHIOIOUH TOTNIEPE/IHI Ta 1H..

V nmamiii craTTi HaBEAEHUI IAIEKO
HE BUYEPITHUH MepertiK Komi3iid y che-
pi KOHTPOJIIO 3€MEJIBHHUX PECypCiB, iX
JOCHTB 0arato i BOHH IIOTPeOyIOTh BH-
PpIlICHHS.
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Ob'€AHAHA TEPUTOPIAZIbHA TPOMAA
AK CYB'EKT AOMIHICTPATUBHO-NPABOBUX
BIAHOCUH

B.I. OJIEKCKOK, acucmeHm
Kaghedpu yusinbHO20 Ma 20crnodapcbKo20 npasa
(Haykosuli kepieHUK — 0.t0.H, npogpecop O.10. [1iddy6Huli)
HauioHanbHull yHiBepcumem bGiopecypcis i npupodoKopucmy8aHHA YKpaiHu
E-mail: 070204 @ukr.net

AHomayia. ¥ cmammi docniorcyemeocs 06'edHaHa mepumopiasnsHa 2pomada (0asi —
OTT) 3 moyKu 30py MOXIUBOCMI 8UCMYNnamu K cy6'ekm adMiHICmpamueHoO-NpPasosux
8iOHOCUH. BusHayeHo, ujo cmeopeHHa ma pyHKyioHyeaHHa OTI 8 YkpaiHi € enemeHmom
CKMAOHO020 mpaHcgopmayiliHo2o npouecy — OeyeHmMpanizayii, npoyec gopmyeaHHs
AKOI oxonue Ginbwicms KpaiH Esponu.

3'acoeaHo, wo npouyec ymeopeHHs OTI 6e3nocepedHbo sexums Yy MAOUUHI
nybniyHoi admiHicmpauii, 30kpema — admiHicmpamueHozo npasa YKpaiHu. Adxce OTI
nicna ceao2o ymeopeHHa Ma pudUYHO20 3aKPINAeHHA CMAE NOBHOYIHHUM cy6'ekmom
aOMIiHICMpamueHo-npasosux 8i0HOCUH. B moli #e yac, HeobxiOHUM € 00CMIOHEHHS
sidnosioHocmi OTT, sk cyb'ekma admMiHicmpamueHO-NPasosux 8i0HOCUH, BUMO2aM, W0
€ cymmesumu 0111 bydb-aKo2o cyb'ekma nybaiyHoi admMiHicmpauii 30015 edhekmusHo20
8MpPOBAOHEHHA 8 M00anbly po3byoosy eghekmuBHO20 YNpaessaiHHA HA MICYax, Yum
Y BUK/AUKOHA GKMYyasbHiCMb 0aHO20 00CAi0MeHHA. [eueHmpanizayis € CKAaoOHUM
poyecom, Wo 8UXo0UMb 30 MeX(i CmpPyKmMypHUX pegopm, adxce 30iliCHIOE 8raue Ha
yci cghepu cycninbHO20 HUmMmMs, OCKifbKU HABAUXAE npoyec npuliHAMms piweHs 00
2poMadceKocmi i mum camum OaE 3mMo2y 8MPOBAOIHEHUM MPO2PAMAM MA MOCAY2aM
Kpawe sidnogioamu micyesum nompebam.

3pobrieHo BUCHOBKU, WO mepumopiansHi 2pomadu € nybaiYHUMU, KOAeKmueHUMU
cyb6’ekmamu adOmiHicmpamueHo20 nNpasa YKPdiHu, ujo 0ae 3Mo2y Micyesum Humessam
siduysamu cebe yinicHUM Hociem rybsi4Hoi 871a0u, AKUU HEMAE 03HAK IOPUOUYHOI 0cobU,
npome HadineHud cy6’ekmMuUBHUMU PA8AMU Ma 30aMHICMI0 8MaAUBAMU HA BUPIUWEHHS
cyb’ekmamu  nybniyHOi aomiHicmpauyii  (opeaHamu Micyeso2o camospsA0y8aHHS)
pi3Ho20 pody rnpobsem i NUMAHs, AKi BUHUKAIOMb y cghepi Mmicyesoeo camospsaoy8aHHS
8i0M08iOHOI aOMIiHICMpPamueHoO-mepuMOopIanbHOi 0OUHUYI MA CMAHOBAAMb 018 HUX
nybniyHud iHmepec.

Knruoei cnoea: 06'e0HaHa mepumopianeHa epomada, nybaiyHa admiHicmpayis,
cyb'ekm aomiHicmpamugHo20 npasa, deyeHmpanizayida, aoMiHicmpamusHe npaso,
ad0MiHicmpamueHo-npasosi 8iOHOCUHU, Micuese camospA0y8aHHS
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Axmyanvnicme.

O0’exHaHa TepHUTOpiaIbHA TpoMaza
€ eJIEMCHTOM CKJIAIHOTO TpaHC(opma-
HmifiHOrO Tpolecy — JeleHTpatizalii,
nporiec GOpMyBaHHS SKOi OXOIUB OiJTb-
mricTh kpain €Bponu. [lomo Ykpainu, To
MPOLIEC YTBOPEHHS 00’ €JHAHOI TEPUTO-
PplaJbHOT TPOMAJIH B JAHWH Yac Mepeku-
Ba€ aKTUBHHH €Tall CBOTO CTaHOBIICHHS
Ta yTBEPIUKEHHS HA TePeHAX YKPaiHH.

Ha choroguimHin JeHb MNPHHUHATO
PO3IVISIIATH  JICIICHTPATI3AII0 OPIEHTH-
poM iHCTHTYIIIHHUX pedopMm. JleneHTpa-
mi3anis € CKIAJHUM HPOIECOM, IO BH-
XOIWTH 32 MEXi CTPYKTYpHUX pedopm,
aJDKe 3JIIMCHIOE BIUIMB Ha yci cdepu
CYCILIEHOTO YKHTTSI, OCKLUTEKU HaOIIKAE
MPOLIEC TIPUUHATTS PIlIeHb 0 TPOMA-
CBKOCTI 1 THM CaMHUM Ja€ 3MOT'y BIIPOBa-
JDKCHUM TIpOrpaMaM Ta MOCIyraM Kpa-
e BIJMOBIIATH MICIEBUM IOTpedam.
Came Taka TEHICHIISI CIIOCTEPIraeThes
B OLIBIIOCTI €BPOINECHCHKUX KpaiH, Je
JICLICHTPAITI3AIlS] TAM YH 1HIIIAM YHHOM
peanizyeTbes 1 e SKICHI TOKPAICHHS
3MIMCHEHHST IMyOJIYHOI BIagd MH BXKE
MOXKEMO CIIocTepirati. BrpoBamkeHHs
JCLIEHTpaTizalii Mae BeJMKE 3HAYCH-
HS JUIs opraHizaii’ myOmigHoi BiIagd B
VYkpaini (CiTmgna, 2014: 33).

[Iporiec  yTBOpeHHS 00’ €qHAHOT
TEepUTOpiaNIbHOT TpomMaan  Oesmoce-
PEIHBO JISKUTh Y IUIONIMHI MTyOJiYHOT
aJIMiHiCTpallii, 30KkpeMa — ajaMiHicTpa-
TUBHOrO mpasa Ykpainu. Amxe OTI
MICJIT CBOTO YTBOPCHHS Ta IOPUANY-
HOTO 3aKpIIUICHHS CTa€ MOBHOI[IHHUM
Cy0’€KTOM aJMiHICTPATUBHO-IIPABOBHX
BigHOCHH. Y TOH e 4ac, HeoOXiTHUM
€ pocmikenns sigmosignocti OTT, sk
cy0’ekTa  aJMIHICTPaTHBHO-IIPABOBHUX
BiJHOCHH, BHMOTaM, IO € CYTTEBH-
MU s Oylb-IKOro cy0’€kTa myOmiy-
HOT agMiHIicTparii 3a11s eeKTHBHOTO
BIIPOBADKEHHS B TIONANBITY PO30YIOBY

e(DEeKTUBHOTO YIPaBIIHHA Ha MICIsX,
YUM Yy BUKJIMKAHA aKTyaJbHICTh JAHOTO
JOCHIKEHHS.

Memor cmammi BUCTyNIae KOMII-
JIEKCHUW aHai3 00’ €IHaHOI TEepPHUTOpI-
aJbHOT IPOMAU HAa BIAMOBIAHICTH BH-
MOraMm, II[0 BCTAHOBJIEHI Uil KOXKHOTO
cy0’exTa  aJMIiHICTPATHBHO-TPABOBUX
BIJTHOCHH.

AnHaniz ocmannix 00cnioHeHv
ma nybnikauiu.

Hespaxkaroun Ha te, mo OTI € HOBO-
CTBOPEHHUM CyO’€KTOM IMyOJiYHOI aami-
HICTpallii, mepeayMOBH HOTO TOSBH 1 aJi-
MIHICTPaTHBHI MPABOBITHOCHHHU Y chepi
MICIIEBOTO CaMOBPSITyBaHHS OYITH Tpea-
MeTOM po3niiny y nparsix: B.b. Aep’s-
HoBa, A.L beprmaua, T.O.Marnenuk,
PC. Menpnuka, JL.O. MypkoBuy,
O.I1. Citmmunoro, FO.M. ®ponosa Ta
THIINX.

Pesynomamu.

PosnounHaroun  Oyab-sike  JOCIi-
JDKSHHSI, BOKIIUBO [UIS TIOYATKy BU3HA-
YHTH ITiJBAJIIH HOr0 BUHUKHEHHS.

VY 2014 p. ypsiz B3sSB Kypc Ha KOMII-
JIEKC 3aXOJiB, CIPSIMOBAHHUX Ha JCUCH-
Tpamizamifo B ycix cdepax coriaib-
HO-CKOHOMIYHOTO YKHUTTS, PO3MOYaBIIU
PO3pOOIICHHS KOHIEMNIii pehopMH Mic-
[EBOTO CaMOBPSITyBaHHS, 1[0 CTAJIO OA-
HUM i3 KJIFOYOBHUX 3aBJIaHb CHOTOJICHHSI.

OmauM 13 TepHmIuX 3aKOHOAABYUX
aKTiB, CIPSIMOBAHUX HA BTUICHHS Je-
LeHTpaiizaiii, craB 3akoH YkpaiHu
«IIpo cHiBpOOITHUIITBO TEPUTOPIab-
HUX TPOMaay», SKUH HAaOyB YHHHOCTI
25 munas 2014 p. Jlanuit akt, mo OyB
CIIPSIMOBAaHUHN Ha pPErNIaMEHTAIIO IIPO-
LEAypH CHUIBHOI TISUTBHOCTI OpraHiB
MICIICBOTO CaMOBPSIYBaHHS B IHTepe-
cax CBOiX IrpoMaji, BU3HAYa€ MPHUHIHIIY,

144 | 1SSN 2663-1350 «MPABO. JIOANHA. JOBKIA» | «LAW. HUMAN. ENVIRONMENT»

Vol. 11, N2 3, 2020



AdmiHicmpamusHe npaso i npoyec

Ha SIKAX TaKe CHiBPOOITHUIITBO IPYHTY-

€ThCSI — 3aKOHHICTb, JTOOPOBLIBHICTH,

B3a€MHA BHIOJIa, MTPO30PICTh 1 BIAKpH-

TiCTh, PIBHONPABHICTh YYaCHHUKIB, B3a-

€MHa BIAMOBIAAIBHICTh CY0 €KTIB CITiB-

POOITHUIITBA 32 HOTO PE3yIbTATH.
[Ticns mporo Oymo po3poOieHo i

MPUUHATO HU3KY IHIIHX 3aKOHOTABYHX

aKTIiB, CIIPSMOBAHUX BXe Ha iHIII ce-

pH, cepell SAKUX OJHHM 13 HaWOLIBII

BKJIMBUX JJISI HAIIOTO TOCTIIKEHHS €

3akoH Ykpainu «I1po BHECeHH: 3MiH 10

[TonarkoBoro koaekcy Ykpaidu Ta nes-

KHAX 3aKOHOJABYUX aKTiB M0N0 TOMAT-

KOBOi pehopMm», apke caMe HUM OyiI0

BHU3HAYCHO KJIFOUOBI (DiHAHCOBI MHUTAH-

HS, IO CTOCYBAJHCS Iepenadi KOIITIB

Ha MICIIEBHI PiBEHb.

Besmocepennpo mponec 00’emgHAH-
Hs TpoMaj OyB posmouaruii 3 5 Oepes-
Hs1 2015 p., xKomu Oya0 IPUHHATO 3aKOH
Vkpainun «llpo noGpoBimbHE 00’€x-
HaHHSA TepuTopialbHUX Trpomam». Oc-
HOBHHMMH Cy0’€KTaMU 00’ €HAHHS eH
3aKoH BU3HAYa€ CYMDKHI TEpPUTOpiaIbHI
IpOMaJIi B MEXax OJIHi€el 00acTi.

3rigHo i3 3akoHoM (cT. 4) moOpo-

BiJIbHE OO0 €IHAHHS TEPUTOPIATBHUX

TpoMaJl CiJ, CENUII, MICT Ta MPUETHAH-

Hs 10 OTT 3MiMCHIOETBCS 3 TOTPUMaH-

HSIM TaKUX YMOB:

1) y cknaai 00’eaHaHOI TepUTOPiasIb-
HOI rpoMajii He MOXKE iICHyBaTu iH-
01" TEPUTOPIATILHOI TPOMAIH, sKa
Ma€ CBIH NPENCTABHUIBKUHA OpraH
MICIIEBOTO CaMOBPSITyBaHHS;

2) Teputopisi 00’€IHAHOI TEPUTOPIaNIb-
HOI TpoMa i Mae OyTH HEPO3PHBHOIO,
MeXi  00’€HAHOI  TEPUTOPIATBLHOL
TPOMaJl BU3HAYAIOTHCS IO 30BHIII-
HIX MEXaX FOPHCAUKII paji TePUTOPI-
aJbHUX TPOMAJ, 1110 00’ €HAIIHCS;

3) o0’eaHaHa TepuTOpiaibHA TPOMaja
Mae OyTH pO3TalloBaHA B MeKax
Teputopii’ ABToHOMHOI' PecnyOmikn
Kpuwm, omgniel obnacri;

4) mpu NPUWHATTI PIlICHb MIOAO JO-
OpOBLIBHOTO 00’€THAHHS TEPHUTOPI-
aJbHUX TPOMaj OepyThCs IO yBaru
ICTOpPUYHI, TPUPOJIHI, ETHIUHI, KYJIb-
TypHI Ta 1HII YUHHHUKH, [0 BIUIH-
BAlOTh HAa COLIaIbHO-EKOHOMIYHUW
PO3BUTOK 00’ €JHAHOI TepUTOpiaIb-
HOI TpoMay;

5) sAKiCTh Ta AOCTYIHICTH MyOTIUHUX
MOCIYT, IO HAJAIOThCS B 00’ €aHA-
HIW TepHUTOpIaNbHIW TpOMali, He MO-
JKYTh OyTH HIDKYMMH, HIXK 10 00’ €]1-
HaHHS.

O0’emHaHHS TEPUTOPIATBHUX T'PO-
MaJ 34IMCHIOETHCS BiAMOBIIHO 10 Me-
TOMUKH  (HOPMYBAaHHS  CIIPOMOKHHX
teputopianbHux rpoman («I1po 3aTBep-
JOKCHHST MeTouKH  (OpMyBaHHS...»,
2015) Ta cKIaIa€ThCs 3 TAKUX CTAIliB:
1) iHiniroBaHHS JTOOPOBUILHOTO 00’ €/~

HaHHS;

2) TpOMaaChKOr0 OOTOBOPEHHS MPOTIO-
3MIIiT JOOPOBLIBHOTO 00’ €THAHHS,

3) NPUUHSTTA PaJOO PIlICHHS PO Ha-
JTAaHHSI 3TOJIM Ha TOOPOBUILHE 00’ €]1-
HaHHS Ta JeJeryBaHHs PeACTaBHU-
Ka JJI pO3POOKH MPOEKTY PillICHHS
PO JTOOPOBiILHE 00’ €THAHHS;

4) NPUHHATTS pajior0 PilllCHHS
CXBAJICHHS TPOEKTY PIllICHHS
JIOOPOBiTIbHE 00’ €THAHHS,

5) momaHHs pillleHHS 10 00JacHOi 1ep-
JKaBHOI aMiHICTpaIlil A HaTaHHS
BHCHOBKY III0JIO BIMOBIAHOCTI 11hO-
ro npoekty KoHcTutyiiii'ta 3akoHam
VYkpaiiu;

6) pO3MOPSKCHHS TOJOBU 00JIaCHOI
JIepyKaBHOI aJIMiIHICTpaIlii TIIOI0 Bij-
MOBITHOCTI 11OTO TIpOoeKTy KoHcTH-
TyLii Ta 3aKoHaM YKpaiHu;

7) TPUUHSATTA pajaMy pIlICHHS PO
JOOPOBiTIbHE 00’ €THAHHS TEPUTOPI-
aJIbHUX TPOMaJI.

ToOTo0, BiAMOBIAHO 10 3aKOHY, MPO-
1ec J0OpOBUILHOTO 00’ €HAHHS TepH-
TOpiaJIbHUX TpoMajJ 00OB’S3KOBO Bif-

po
po
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OyBa€eThCS 32 AKTUBHOI y4acTi MiCIIEBUX
SKUTEIIB Ta 3 1IXHbO1 3TOIH.

Cranom Ha Bepecenb 2020 p., Bimmo-
BiZIHO JT0 CTAaTHCTHYHUX JaHHUX B YKpaiHi
crBopeno 982 OTI, HaiOimpury Kiib-
KIiCTh iX CTBOpEHO y JIHIMpOneTpoBChKii
obnacti, a HaliMeHIry — Ha JloHEYYHHI
(«IH(opMmaris 1010 KITBKOCTI 00’ €/THA-
HUX TEPUTOPIATEHUX TPOMAI...»).

TeputopianbHi  TpomMaau, sKi
yBidimn jo ckiany OTI, comianbHi
BIIHOCHHHU MIX i1 YJICHAMHU BXKE € ycTa-
JICHUMH, BOHHU BJIOCKOHAJIOBAJIICH Ha
OCHOBI 1XHBOI 0Oe3MocepeIHbOI KOMY-
HikaTUBHOI B3aemoii. KoxxHa i3 rpo-
MaJ Maja CBiM OCOOJMBHUM 3MICT IIO-
BCSKICHHOTO JKHTTS, CBOIO KYJIBTYDY,
TpamuIlii, IIIHHOCTI Ta i1CTOPII0 — CBOIO
BJIACHY MICIIEBY 1JICHTHYHICTh. B HOBO-
crBopernx OTI mew iHTENEKTyaTbHUN
CIIEMEHT YacTO BIJCYTHIH, A HOTO
(hopMyBaHHS Ta pO3BUTKY MOTPiOCH Yac
Ta 37aropkeHi aii. e cBiguuTh mpo Te,
IO 1HTENIEKTYaJIbHO-BOJIBOBUH 3B’SI30K
mix uneHamu OTT we crnabxuu. JIumnie
y nmincHo cnpoMokaux OTT, ne sKkicTh
HaJaHHA IyONIYHUX IOCIYr 3HAYHO
MOKpAIUIach, 3TIHCHIOIOTHCS 3aXOIU
3 OJIaroycTporo 1o Beid i1 TepuTopii Ta
HaJIarO/PKeHa KOMYHIKaJbHa B3a€MOIis
MDK TEPHUTOPiaJbHUMH TPOMaIaMU €
TEHICHIII U1 (OPMYBaHHS KYyJIBTYpH
ta Tpaaumin camoi OTT.

TakuM YHHOM, MOXJIHMBO CKa3aTH,
0 B YKPaiHCHKOMY aIMiHiCTPaTHBHO-
My TIPOCTOpPi, aKTHBHO YTBEPIKYETH-
cs MIe OOUH CyO’€KT aJMIiHICTPaTHB-
HO-TIPAaBOBUX BIJHOCHH.

Bapro 3a3HaunTH, 110 X0Ya 3aKOHO-
JABCTBO MICTUTH pEajibHI MEXaHi3MHU
00’e¢IHAaHHS TEPUTOPIATBHUX TpOMA,
BOJHOYAC BOHO HE Iependadae HOp-
matuBHoro BusHaueHHs OTI. B ropu-
JIMYHIN JIITEpaTypi e MUTAHHS TaKOX
3aJIMIIA€ThCS 11032 yBaror, HAayKOBII
3/1eOUTBIIION0 aHAMI3YIOTh mpouec (op-

myBauHst OTI, TuCKpeTHI TOBHOBaXKEH-
HSI IEpKaBH 100 00’ €THAHHS TPOMAI,
JIOCBIJT JICIIEHTpai3allii’ pi3HUX KpaiH.
BupmaeTbest, 0 1opuAnYHA KOHCTPYKITiS
«00’eHAaHA TEpUTOpiaNbHA TPOMaay,
sKa B MOAAJBIIOMY CTaHE ITEPBHHHOIO
OJIMHHIICIO y CHCTEMI aJMIiHICTPaTHB-
HO-TEPHUTOPIAIBHOTO YCTPOIO YKpaiHw,
3aCTOCOBaHa y 3aKOHOIABCTBI 0Oe3 BH-
pasHoro po3yMiHHs ii crierudiyHuX puc
(IToranenko, 2019: 48).

inkom 3posymino, mo OTI e on-
HUM 13 BHJIIB MICIIEBOTO CaMOBPSIY-
BaHHS, CaMe TOMY MOTPIOHO 3a3HAYHTH,
0 MMiIBAJHUHA JIisUTBHOCTI MyONigHOi
CaMOBpSITHOI BiamM sIK Oe33arepedHoi
O3HAKHM JEMOKPAaTUYHOI MPaBOBOI Jep-
’KaBU 3HAWIIUIH CBOE BIIOOpaXKEHHS SIK
Ha pIBHI 3aKOHOJABCTBA €BPOICHCHKO-
ro Coro3y, Tak i Ha piBHI HAaLllOHAIHHO-
ro 3aKoHomaBcTBa Ykpainu. Chorossi
MPOBIJIHI T €BPONEUCHKUX KpaiH imel
o0 opraxizamii’ Ta (YHKIIOHYBaHHS
MICIIEBOTO CAMOBPSIIyBaHHS BimoOpaxe-
Hi B €BpOICHCHKIN XapTii MiCIIEBOTO ca-
MOBPSIIYBaHHS, MiAMUCAHIA 15 >KOBTHS
1985 p. B M. CtpacOyp3i (parudikoBana
3akoHoM Ykpaiiu Bix 15 mumas 1997 p.
Ne 452), sixa 3aKpiILTIOE OCHOBOIIOIIOKHY
MOJIEITb, Ha SIKY OPIEHTYIOTHCSI B PO3BUT-
Ky MICIIEBOTO CaMOBPSIYBaHHS KpaiHu
€Bpory, BKIIOYHO 3 YKpaiHow. 30Kkpe-
Ma, Ha €BPOIICHCHKOMY PiBHI FOPHIMIHE
3aKpIIUICHHS TIOHATTS «MICIEBE CaMo-
BPSIIyBaHHS» 3HAWILIO CBOE BimoOpa-
JKCHHSI B TOJIOKEHHI YaCTHHH TepIIoi
cT. 3 €BpONEHCHKOI XapTil MiCIIEBOrO
CaMOBPSITYBAaHH, SIKC BH3HAYA€ MicIe-
BE CAMOBPSIIYBAaHHS SIK IIPaBO 1 CIIPO-
MOYKHICTh OpraHiB MiCIIEBOTO CaMOBpSsI-
IyBaHHS B MEKaX 3aKOHY 3IHCHIOBATH
PETYIIOBaHHS Ta YIPABIIHHS CYTTEBOIO
YaCTKOI MyOJIIYHMX CIIpaB, I BIACHY
Bi/ITIOBIIaJIBHICTb, B IHTEpECaX MiCIICBO-
ro HacelleHHs (€Bporerichbka XapTis Mic-
LIEBOTO CAMOBPSITYBaHHS).
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Jlume 3 mpurHATTIM KoHCTHTYIIT

Vkpaittn (cT. 7) MicleBe CcaMOBpSIY-
BaHHS OTPHMAJIO CBOE 3aKPIIUICHHS Ha
PiBHI BHIIOTO 3aKOHY JEp)KaBH, a Te-
pUTOpiabHI TpoMaau OyJd BHU3HAUCHI,
SK TIEPBUHHHU Cy0’€KT MICIIEBOTO ca-
MOBpsITyBaHHs. [XHe iCHYBaHHS BU3HA-
€TBCSL Ta TapaHTyeTbess KOHCTUTYIIEO
VYKpaiiii, BOHH BBKAIOTHCSI YTBOPEHH-
MH BIAMOBIIHO IO 3aKOHY.

TakuM 4YUHOM, MOXKIIMBO JIMTH 0
BUCHOBKY, 0 HOBOcTBOpeHi OTI Bu-
CTYIAIOTh OHUM i3 Cy0’€KTIB MiCIIEBO-
TO CaMOBPSITyBaHHS.

be3 cyMmHIBY, OpraHu MiCIIEBOTO
CaMOBPSIYBaHHA € Cy0’€KTaMH aiMi-
HICTPaTUBHOTO IIpaBa, a SKIIO OyTH
OUTBIII TOYHUMHU — CyO’€KTaMu MyOITid-
HOI aIMIHICTpaIlil, OCKUIBKH B MeKax

3aKOHOIABYO BHU3HAYEHOI KOMIIETEHI]

3IIUCHIOIOTH MyOJTIYHI BJIAHI TOBHOBA-
JKCHHS 3 METOIO 3a0€3ICUCHHS peaiza-
i’ myomiyHoro iHtepecy. Hampuknan,
3a3HAYCHI OpPraHH MOKIMKAHI Ha/IaBaTH
JKUTEISAM, sIKI CKJIaJaloTh TEPHUTOPI-
aIBbHY TpOMay, IMUPOKHH CIIEKTpP ITy-
OMIYHHUX TOCIYT y chepax TPAHCIOPTY,
CIOPTY, KyJIBTYPH, OXOPOHU MIPUPOTHHX
pecypciB TOIIO, a TAKOX 3IIHCHIOBATU
BiJl IXHBROTO IMEHI Ta B iHTepecax iHIIi
MOBHOBa)KEHHS y cepi MicCIeBOro ca-
MOBPSITyBaHHS.

Koucrurynivan Cyn VYkpaidn B
ab3amax JpyroMy-ueTBEPTOMY IYHKTY
2 MOTHBYBaJbHOI YacTHHH cBOro Pi-
mrenHst Bix 13 mumas 2001 p. Nell-po
(cripaBa TPO aAMIHICTPATUBHO-TEPU-
TOpiaJbHUK YCTpPiW) BKa3aB, MO TEpH-
TOpis YKpaiHW MOAUIAEThCS Ha aaMiHi-
CTPATUBHO-TEPUTOPIabHI OJUHHMIN SKi
CKJIaJalOTh CHUCTEMY aIMIiHiCTpaTHB-
HO-TEPHUTOPIaILHOTO YCTPOIO YKpaiHw.
CucteMy aaMiHICTPaTUBHO-TEPUTOPI-
QIBHOTO YCTPOIO 3TiTHO 3 YaCTHHOIO
nepmroro ct. 133 Koncrutyii' Ykpaibu
CKJIaaloTh  ABTOHOMHA PecryOmika

Kpum, obnacti, paoHH, MicTa, PaiOHH
B MicTax, cenmma 1 cena, micta Kuib,
CeBacTorons  MaloTh  CICIaTbHUN
CTaTyC, SIKAHH BU3HAYAETHCS 3aKOHAMHU
Vkpaibn («Pimenns KoncrurymiiiHoro
Cyny Ykpainu...», 2001).

TakuM YMHOM, BU3HAYHMBIIH OE3I10-
cepenHiit 38’5130k HOBocTBOpeHUX OTT
3 MyOJIYHOK aJMIHICTpAIE€ Ta Mic-
[EBUM CaMOBPSIyBaHHS MOXJIHBUM €
nocnipkertst OTT sik cy0’exTa anMiHi-
CTPATUBHO-TIPABOBUX BiIHOCHH.

Cy0’€exTiB aAMIHICTPaTUBHOTO IIpa-
Ba MOXKHA OXapaKTepU3yBaTH SK FOPH-
JUYHUX 1 (QI3MYHUX 0CiO, SKi MaroTh
MpaBoOCyO’€KTHICTh, TOOTO  MOXYTh
MOTEHI[IHHO OyTH yJYaCHUKaMH aJIMiHi-
CTPATUBHUX IPABOBITHOCHH.

AHanoriyHa JymKa 010 BU3HAYCH-
HS CYO’€KTIB aJMIiHICTPAaTHBHOIO TMpa-
Ba BHUKIAQJICHA B aKaJEeMIYHOMY KypcCi
aJIMIHICTPATHBHOTO TIpaBa YKpaiHu 3a
3arajbHOI pepakiiero npodecopa B.b.
ABep’sTHOBa, 3MICT SIKOi 3BOAUTHCS 0
TOTO, IO Cy0’€KTaMH aIMIiHICTPaTUBHO-
T0O MpaBa € YYaCHUKH CYCHUIBHHX Bif-
HOCHH, II0 MalTh Cy0’€KTHBHI TpaBa
Ta BUKOHYIOTh FOPUANYHI (CyO’€KTHBHI)
000B’s13KH, BCTAHOBJICHI a/IMiHICTPaTHB-
HO-TIpaBOBUMH HopMamd. [lpu 1mpomy
Cy0’€KT aJMIHICTPaTUBHOTO IpaBa Mae
JIMIIE TIOTEHIINHY 3AaTHICTh BCTYIIATU Y
MIPAaBOBITHOCUHH, SIKA € aJMiHICTPaTHB-
HOIO TIPaBOCYO €KTHICTIO (AIMiHiCTpa-
TUBHE IpaBo Ykpaiim, 2007: 254).

Cy0’ekTaM¥l aJIMIHICTPATUBHOTO Tpa-
Ba P.C. MenbHHK BH3HAYAE YIACHUKIB aJI-
MIHICTPAaTHBHO-TIPABOBUX BIJTHOCHH, SIKi
MalOTh Cy0’€KTHBHI IIPaBa Ta BUKOHYIOTh
FOPUINYHI 000B’SI3KH, BCTAHOBJICHI aMi-
HICTPAaTUBHO-TIPABOBIME HOpMaMH. Jist
TOrO, MO0 OyTH Cy0 €KTaMH aJMIHICTpa-
THBHOTO IIpaBa, MPUBATHI 0COOH (TpoMa-
JSIHA YKpaiiu, iHo3eMIll, ocoOu 0e3 rpo-
MaJISIHCTBA (AraTpy/In), FOPUIMIHI 0COOH
MPUBATHOIO IIpaBa TOIIO) BOJOMIIOTH
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MPABOCYO’€EKTHICTIO  (&JMIHICTPATHBHOIO
MPABO3JIATHICTIO, AJMIHICTPATUBHOKO Ji-
€3[aTHICTIO Ta aJIMIHICTPATUBHOIO JICITIK-
TO3OATHICTIO). Y CyO’€KTIB ITyOIivHOTO
aIMIHICTpyBaHHS (OpraHiB BHUKOHABYOI
BIIQ]TH, OPTaHiB MiCIIEBOTO CAMOBPSITYBaH-
Hsl, OpraHiB Blla i ABTOHOMHOI Pecry0i-
ku Kpum TOI110) TpaBocyO’€KTHICTD 3Ha-
XOIUTh CBOE BHUPAKECHHS y HOPMATHBHO
3aKpIIUICHIW 32 HUMH KOMITCTCHIIi1, TOOTO
B CYKYITHOCTI 1XHiX TOBHOBaKEHb, 1110 Ha-
JAIOTBCS IXHIME HOPMATHBHO-TIPABOBUMH
aKTaM¥ I BUKOHAHHS TIOKJIAJICHUX Ha
HUX (QyHKIiH (MesbHuk, 2018: 255).

TepuropianbHi TpoMaayu € IMmyOmiy-
HUMH, KOJICKTHBHUMH CyO’€KTaMH a-
MIHICTPaTHBHOTO IpaBa YKpaiHw, II0
Ja€ 3MOTY MICIIEBUM JKUTEISIM BiTdy-
BaTH ceOe MUTICHUM HOCIEM MyOaivHOi
BJAJH, SIKAH HE Ma€ O3HAK FOPHIUYHOI
0co0u, PoTe HAUICHUH CYO’ €KTUBHH-
MU IIPaBaMH Ta 3IaTHICTIO BILTMBATH HA
BHpIIICHHS Cy0’€KTaMH yOJIiYHOI aj-
MiHicTpamii (opraHaMu MiCIIEBOTO ca-
MOBPSITyBaHHs) PI3HOTO POy IpolieM
1 IUTaHb, SIKI BUHUKAIOTh y cdepi Mic-
[IEBOTO CaMOBPSIyBaHHS BiAMOBIAHOL
aJIMiIHICTPaTUBHO-TEPUTOPIAILHOI O/TH-
HUIII Ta CTAHOBILITH JJISl HUX YOI 9HHNA
inTepec (Jlicamuenko, 2019: 25). Lin-
KOM CIIPaBEJIMBO MOYKHA ITOTOIUTHCS
13 JaHUM BU3HAYCHHIM HAyKOBIIS, aJKE
came BOHO BijoOpakae B TOBHINA Mipi
3B’s130k HOoBOcTBOpeHux OTI i3 micrie-
BHM CaMOBPSITyBaHHSIM.

Bucnosexu i nepcnexmuséu.

TakuM YHHOM, MOMKJIHMBO JIATH 0
HACTYIMHUX BHCHOBKIB, IIOJ0 iCHYBaH-
s OTI B myoImuMHI aJMiHICTPATUBHOTO
npaBa:

OTT € uigicHUM HOCiEM TyOIiYHOI
BJIAJIU, SIKHH HE MAa€ O3HAK FOPHIUYHOL
0co0u, POTe HAICHUH CYO €KTUBHH-
MU TIpaBaMH Ta 3/[aTHICTIO BILUTUBATH Ha

BHPIIICHHS TUTaHb Cy0’ €KTaMHM MmyOTiy-
HOi aaMiHicTparllii (opraHaMu MicIeBO-
TO CaMOBPSITyBaHHS);

OTT HaninsrOThCS HE TUTBKH rapaH-
TOBaHHM JIEPKaBOIO IIPABOM Ha MICIICBE
CaMOBPSIIYBaHHS, aje W IOPUIHYHUMHU
000B’s13KaMH B 1K cdepi;

npeameroM BigHocud B OTI e mu-
TaHHsI MiCLIEBOTO 3HAYCHHS (TOOTO TaKi,
K1 TOB’sA3aHI 3 KUTTENISUIBHICTIO Te-
pHUTOpIATBHUX TPOMA]] i MPUPOTHO CTa-
HOBJIATH JIJISL HUX MyOIYHUK 1HTEpecC);

OTI manmineni 3garHicTiO hopMyBa-
TH TPEACTAaBHUIBKI OpraHU MICIIEBO-
TO CaMOBpSIIYBaHHS, IO BCTYMAIOTh B
TOMY YHCJII 1 B aJMIHICTPAaTUBHI Tpa-
BOBIIHOCHHM, MpH IboMy cama OTI
YacTHHY CBO€i Cy0’€KTHOCTI peali3ye
Yy BUIAAI KOHCTUTYIIHHHMX MPaBOBiJI-
HOCHH HAa MICIICBOMY CaMOBPSIHOMY
PiBHI, CTBOPIOIOYM THM CaMHM OpraH
MICIIEBOTO CAMOBPSIYBAaHHS, SKHI CTA€E
PETYISATOPOM Ta YYaCHUKOM, 30KpeMa
aJIMIHICTPaTUBHUX IPAaBOBITHOCHH B
MeKaxX TePUTOPIabHOT TPOMaIH.

Otxe, Cy0’€KTOM aaMiHICTPaTHBHUX
MPABOBIMHOCHH € TEpHUTOpialbHa TpPO-
MaJia, MPoTe OCOOMBICTH 11 aaMiHICTpa-
THUBHOI MPaBOCYO €KTHOCTI, HA BIAMIHY
BiJl KOHCTUTYIIHHOT MPaBOCy0 €KTHOCTI,
sKa MOXE peali3yBaTHCh Oe3rmocepen-
HBO, B TOMY, III0 aJMIHICTPATHBHY IIpa-
BOCY0’€KTHICTh TepUTOpiajibHA TPOMAJIA
peainizye depe3 CTBOPCHHUI HEIO OpraH
MICIIEBOTO CaMOBPSIIYyBaHHS, YIIOBHO-
BOKCHUH Ha TMPUAHSITTS YIPABIIHCHKIX
PIMICHB PO3NOPSAYOTO XapaKTepy.

B Vkpaihi BinOyscst mporiec Gpopmy-
BaHHS 00’ €THAHUX TEPUTOPIATBHHUX TPO-
Man. [IpoBeneHny aHami3 3acBiqaye, M0
MUTAHHS IXHBOTO CTBOPEHHS, (YHKIIIO-
HYBaHHS Ta MPUIHHCHHS TisUTBHOCTI He-
JOCTaTHBO BPETyJIbOBaHi, MO CTBOPIOE
npobnemu y posyminti cytHocti OTIL i
IIONCHHUX TPAKTUKAX CTBOPECHUX HIMHU
OpPTaHiB MiCIIEBOTO CAMOBPSTYBaHHSL.
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CnncoK BUKOPUCTaAHUX AxKepen
CsitanyHa A.E. [leueHTpanisauisa Ak cnocib
opraHizauii nybnaiyHoi Bnagn B AepKasi.
HaykoBui1 BicHMK HauioHanbHoOro yHisep-
cuteTy biopecypciB i NPUPOSOKOPUCTY-
BaHHA YkpaiHu. Cepia. MNpaso. 2014. Bun.
197(1). C. 33-39.

Mpo cniBpobiTHULTBO TEPUTOPIANBbHUX FPO-
Mag: 3akoH YKkpainu Big 17.06.2014 p. Ne
1508-VIl. URL: https://zakon.rada.gov.ua/
laws/show/1508-18#Text (paTa 3BepHeH-
HA: 04.10.2020 p.).

Mpo BHeceHHA 3MiH A0 MoJaTKOBOro Ko-
Aekcy YKpdiHM Ta AeAKMX 3aKoHOAaBUMX
aKTiB WOAO0 NofaTKoBGi pedopmm: 3aKoH
YKpainu Big 28.12.2014 p. Ne 71-VIIl. URL:
https://zakon.rada.gov.ua/laws/show/71-
19#Text (aaTta 3BepHeHHnA: 04.10.2020 p.).
Mpo pobposinbHe 06’€egHAHHA TepuTo-
pianbHMXx rpomag: 3akoH YkpaiHu Big,
02.05.2015 p. Ne 157-VIIl. URL: https://
zakon.rada.gov.ua/laws/show/157-
VIII#Text (naTta 3sepHeHHnA: 04.10.2020 p.).
Mpo 3aTBepakeHHA MeToaunkm GopmyBaH-
HA CNPOMOKHMX TEPUTOPIaZIbHUX FPOMAS:
noctaHosa KMY Big 08.04.2015 p. Ne
214. URL: https://zakon.rada.gov.ua/laws/
show/214-2015-n#Text (paTa 3BepHEHHSA:
04.10.2020 p.).

IHbopmauis  wopo 06'eaHa-
HUX TepuTopiasbHUX rpomag, yTBope-
HuMx y 2015-2020 pokax. URL: https://
www.treasury.gov.ua/ua/kaznachejstvo-
informuye/obyednani-teritorialni-gromadi
(maTa 3BepHeHHn: 04.10.2020 p.).
MotaneHko C. XapaKTepHi pucn ob'egHaHol
TepuTopianbHOI rpomaaun. BicHuk Akagemii
npawj, coLiaibHMX BiAHOCUH i Typunamy. 2019.
Ne 2. C. 47-55. URL: https://www.socosvita.
kiev.ua/.../fil.../Visnyk_2_2019-47-55.pdf
(nata 3BepHeHHnA: 04.10.2020 p.).
€Bporeiicbka XapTia MicuesBoro camo-
BPALYBaHHA: MiIKHAapOAHUWA aKT B pe-
pakuii Big 16.11.2009 p. Ne 994 036
URL: https://zakon.rada.gov.ua/laws/

KinbKocTi

10.

11.

12.

13

show/994_036#Text
04.10.2020 p.).
KoHcTuTyuia Ykpainu: 3akoH YkpaiHu Big,
28.06.1996 p. No 254k/96-BP (pata 3Bep-
HeHHsA: 04.10.2020 p.).

PiweHHa KoHcTuTyuiiHoro Cyay YKpaiHu

(nata 3BepHeHHs:

y ChpaBi 32 KOHCTUTYLiIAHMUM MOAAHHAM
HapoaHWX AenyTaTiB YKpaiHW wono oodi-
LiMHOro TAYMayeHHs TEPMIHIB «palioH» Ta
«paroH y micTi» Big 13.07.2001 p. cnpasa
Ne 1-39/2001. URL: https://zakon.rada.gov.
ua/laws/show/v011p710-01#Text  (paTa
3BepHeHHn: 04.10.2020 p.)
AamiHicTpatuBHe npaBo YKpdiHu. Akage-
MiYHWUW Kypc: nigpyyHuk. Y 2-x 1.: T. 1. 3a-
ra/sibHa YacTuHa. pes. konerisi: B.6. Asep’s-
HoB (ronosa) Ta iHwWi; TOB «BWAaBHUUTBO
«HOpuanyHa gymka». Kiiis, 2007. 592 c.
MenbHuk P.C. 3aranbHe agmiHicTpaTuBHe
npaBo B NUTAHHAX i BiANOBIAAX: HaBY. No-
cibHuK. Kii. FOpiHkom IHTep, 2018. 308 c.

. Nichnuenko A.C. TepuTopianbHi rpoma-

AW AK cy6'ekTM aaMiHicTpaTMBHOrO npasa
Ykpainun. National law journal: theory and
practice. 2019. C. 67-71.
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Summary. The article examines the united territorial community as a subject of administra-

tive and legal relations.

It is determined that it is a structural unit of a complex transformation process — decentraliza-

tion, the process of formation of which has covered most European countries.
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It was found that the process of formation of UTC lies directly in the plane of public adminis-
tration, in particular — the administrative law of Ukraine. After all, OTG after its formation and le-
gal consolidation becomes a full-fledged full-fledged subject of administrative and legal relations.
At the same time, it is necessary to study the compliance of UTC, as a subject of administrative
and legal relations, to the requirements that are essential for any subject of public administration
for effective implementation in the further development of effective local governance. research.

Decentralization is a complex process that goes beyond structural reforms, as it has an im-
pact on all spheres of public life, as it brings the decision-making process closer to the public and
thus enables implemented programs and services to better meet local needs.

It is concluded that territorial communities are public, collective subjects of administrative
law of Ukraine, which allows local residents to feel like an integral bearer of public power, which
has no features of a legal entity, but is endowed with subjective rights and the ability to influence
decisions public administration (local self-government bodies) of various problems and issues
that arise in the field of local self-government of the relevant administrative-territorial unit and
are of public interest to them.

Keywords: United territorial community, public administration, subject of administrative
law, decentralization, administrative law, administrative-legal relations, local self-government
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PREVENTION OF A DESTRUCTIVE ATTITUDE
TOWARDS THE ENVIRONMENT AS A CONDITION
OF LIFE SAFETY IN THE ECOSYSTEM:
CRIMINOLOGICAL ASPECTS
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Summary. The article provides a criminological analysis of the current state and trends
of environmental crime in Ukraine as well as identifies the structure of environmental crime.
The article identifies the most common types of environmental crime, including those that
have global and local effect. According to the results of the research, a system of combating
environmental crime is proposed supplementing it with the description and characterization of
its components. An execution of systematic targeted control over the state of the environment
combined with a prevention of environmental crimes by the state, society and individual
citizens will become a counterbalance to the destructive attitude towards the environment
and, accordingly, the basis for life safety in the ecosystem.

Keywords: determinants of crime, crimes against the environment, ecology, environmental
policy, judicial statistics
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Introduction.

Today, the processes of transforma-
tion in different spheres of public life
as well as the demand for a sound ap-
proach to sustainable development have
increased the priority of environmental
protection. Thus, it requires the coun-
try, society and citizens to demonstrate a
careful and responsible attitude towards
the environment and take action to com-
bat environmental crimes. Scientific and
technological progress and increasing
economic activity have lead to an in-
crease in anthropogenic pressure on the
environment that causes environmental
pollution, particularly water resources
and atmospheric air, decreases the size of
forested areas and fertile lands, eliminates
certain species of plants and animals, and
as a consequence created a disbalance in
the environment (Deineha, 2019). For a
long time the economic development of
the country have been accompanied by
a heavy exploitation of natural resourc-
es and a low priority of environmental
issues, which in the conditions of in-
tensive impact on the ecosystem of in-
dustrial sites actualizes the problems of
environmental protection. Reformation
of agriculture, modification of forms of
ownership, reorganization of business
entities, unwillingness of business lead-
ers and entrepreneurs to incur additional
costs for taking environmental protection
measures as well as deliberate violation
of environmental legislation are among
the major factors that have lead to an in-
crease in the number of socially danger-
ous activities against the environment.
Improvement of the mechanism for the
implementation of environmental re-
sponsibility is an important area of crim-
inal law reform, the application of which
should play a significant role in the fight
against environmental crimes.

Analysis of recent research studies
and publications.

In the legal literature, various as-
pects of the prevention and resistance
to environmental crime (crimes against
the environment) have been touched
upon in the works of famous scientists:
V.1. Andreytseva, A.M. Boyko, A.I. Dol-
govoyi, O.L. Dubovik, S.B. Gavrisha,
V.K. Matviychuk, N.G. Ivanovoyi,
S.I.  Nezhurbidy, N.R.Malyshevoyi,
H. S. Polishchuka, A.M. Pleshakova,
V.M.Radnaeva,B.B. Tangieva, Yu.A.Tur-
lovoyi, M.V. Shulgy, Yu.S. Shem-
shuchenka, V.M. Yermolenka and others.

In the meantime, while recognizing
the importance of the studies conducted
by those authors, further research on the
prevention of a destructive attitude to-
wards the environment as a necessary pre-
condition for life safety in the ecosystem
needs to carried out considering topic’s
actuality. The purpose of the article is to
investigate the criminological and crimi-
nal provisions and principles of counter-
ing environmental crime in Ukraine as
well as to justify proposals aimed at pre-
venting environmental crimes.

Results.

Environmental crime (crimes against
the environment) is a socially dangerous
phenomenon of irrational, destructive
human attitude towards the environment,
manifested as a multiplicity of criminal
incidents against the environment, which
threaten the sustainability of environ-
mental relationships and the integrity of
physical and biological resources.

To what extent will the environment
be balanced, first of which depends on the
extent to which its natural resources are
used, then the relationship of man and so-
cial groups and communities to the envi-
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ronment. In today’s stage of development
of human society characterized by very
rapid progress of science and technology,
the introduction of new technologies, the
use of new and powerful energy sources,
construction of a huge number of industri-
al facilities and expansion of urban areas,
almost impossible to find the environment
in which there is complete balance (Iva-
novi¢, A. & Aleksandar R., 2010).

The Law of Ukraine «On the Funda-
mental Principles (Strategy) of the Pub-
lic Environmental Policy of Ukraine for
the period up to 2030» from February
28, 2019 emphasizes that the sustain-
able environmental use should become
a keynote of this strategy.

It refers to a prioritization of a
non-repressive, humanitarian, preven-
tative course to address environmen-
tal issues. Therefore, every entity with
a protective and preventive functions
must determine the basic criminological
principles of their activities.

In terms of their essential characteris-
tics, environmental crime is in many re-
spects both economic (illegal use of natural
resources), violent (linked to a direct harm
to human health) or mercenary (illegal
hunting, illegal fishing, illegal logging ,
illegal mining etc.) crime. Committing en-
vironmental crimes causes not only mate-
rial harm but also harm to public health. In
Ukraine, this happens through contamina-
tion of water bodies and subsoil by radio-
nuclides, which contributes to a spread of
cancer; poor drinking water causes the dis-
eases of the internal organs, polluted air re-
sults in the diseases of the lungs, consump-
tion of poor food leads to other diseases.

Ecological jurisprudence consists in
a traditional set of actions — bringing to
justice for the illegal deforesting, illegal
hunting and illegal fishing or other aquat-
ic mining and much more rarely for pol-
luting water bodies or atmospheric air.

According to official data, in 2019,
3769 criminal offenses were recorded,
among which 718 persons were granted
reports of suspicion and 648 criminal of-
fenses were issued indictments and sent
to court (Report on Criminal Offenses
for the period 2013-2019). Among the
crimes against the environment, the
crimes of low gravity prevail taking up
55 % of the overall rate, whereas the
crimes of medium gravity constitute 43
% and only a small part of 2 % falls on
the serious crimes. A particular attention
should be paid to the dramatic differ-
ence in the indicator of certain types of
crimes in the overall structure of crimes
against the environment. Those are in-
dicators between recorded proceedings
and the number of proceedings brought
to court with the indictments concern-
ing illegal fishing, animal hunting or
other aquatic mining (Article 249 of the
Criminal Code of Ukraine).

Thus, in the general structure of
crimes against the environmental crimes
(according to the recorded criminal pro-
ceedings) a considerable share belongs
to the illegal logging of the forest that
is Article 246 of the Criminal Code of
Ukraine takes up around 52 %; illegal
fishing, animal hunting or other aquatic
mining that is Art. 249 of the Criminal
Code of Ukraine takes up 17 %; viola-
tion of the rules of protection or use of
subsoil that is Art. 240 of the Criminal
Code of Ukraine takes up 16 %; pollu-
tion or destruction of lands that is Art.
239 of the Criminal Code of Ukraine
takes up 5 %. Whereas, in terms of the
number of proceedings brought to the
court with the indictments, illegal en-
gagement into fishing, animal hunting or
other aquatic mining industries hold the
first place with 55 %, the illegal logging
of forest is 30 %, violation of the rules
of protection or the use of subsoil is 11
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% and pollution or destruction of land is
only 0.8 %. It is important to note that
a vast majority of individuals who were
granted reports of suspicion and cases
brought to courts with the indictments
were convicted. Thus, as of 2019, 507
persons were convicted of environmen-
tal crimes and 4 persons were acquitted
(Form 6 (annual), 2019). The first three
crimes include: illegal fishing, animal
hunting or other aquatic mining (Art.
249 of the Criminal Code of Ukraine)
— 45 %, illegal logging of forest (Art.
246 of the Criminal Code of Ukraine)
— 32 % and violation of the rules for the
protection or use of subsoil (Art. 240 of
the Criminal Code of Ukraine) is 16 %.

Criminal and judicial statistics show
that the most vulnerable components
of the environment become objects for
criminal activity. In particular, illegal
deforestation is an evidence of a de-
structive attitude to the environment.
Thus, by a verdict of the Starosam-
birsky District Court of Lviv region
of 04.01.2019 a person was convicted
for being in the forest during the night
in August 2017 near the village called
Stream of Starosambirsky district of
Lviv region, violating the procedure of
logging timber, in quarter Ne 6 of section
Ne 1 of Spassky forestry of SE «Staro-
sambirskoye forestry economy», where
regional Verkhny-Dnistrovsky Beskidy
Landscape Park is located that belongs
to the natural reserve fund, intentional-
ly, without a corresponding permission,
made an unauthorized logging of two
dry trees of the pine and fir tree, with
a total cubic mass of 3.47 m3, costing
5656 UAH, 50 cents (The verdict of the
Starosambirsky District Court of Lviv
region, 2019). Another example is from
the Novosanzhar District Court of Pol-
tava Region where on 18 January 2019
a person N. was convicted for having a

direct intent for the illegal logging of
pine trees on the territory of the Zach-
epilovsky Landscape Reserve, which is
a part of a natural reserve fund, using
pre-positioned tools (two-hand metal
saw on a tree), carried out illegal log-
ging of plantations, namely thirteen
damp-growing pine trees, which were
further divided into parts. By commit-
ting such actions, N. caused material
damage to the Novosanzhar Forestry
in a total amount of 11294 UAH (The
verdict of Novosanzhar district court
of Poltava region, 2019). Content anal-
ysis of sentences under Art. 246 of the
Criminal Code of Ukraine, testifies
that, a vast majority of individuals com-
mit crimes during the night. This fact
should be taken into account when de-
signing targeted preventative measures
to ensure a life safety in the ecosystem.

Forestry takes up 15.9 % of the
overall territory of Ukraine. Forests are
unevenly distributed around the territo-
ries of the country, from 3.7 percent in
Zaporizhzhya region to 51.4 percent in
Transcarpathian region. Optimally, ac-
cording to European recommendations
forest cover should be around 20 %,
which requires more than two million
hectares of new forests to be planted.
At the same time, the plantation of new
forests should not be done by foresting
of unique steppe areas.

Also, it is impossible to exclude
such indicator of environmental crime
as its latency (concealment or failure to
detect a certain part of environmental
crimes), the price (the damage it caus-
es, and the expenses on counteracting
it), etc. Besides, official statistics show
only a small proportion of environmen-
tal crimes committed.

The major threat for a biological
diversity is human activity and a de-
struction of natural habitat of flora and
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fauna. There is a devastating decrease
in the area of wetlands, steppe ecosys-
tems, natural forests, which occurs as
a result of land plowing, deforestation
with a subsequent change of lands’ pur-
pose, drainage or watering of territories
as well as industrial, residential and
holiday construction etc. Thus, Veliko-
lepetynskyi District Court of Kherson
region on January 8, 2019 convicted
an individual who around 2 a.m. while
staying in the Bay of the Bulgarian
Beam in the Kakhovka reservoir in the
territory of Velikolepetynskyi district
of the Kherson region, in the southern
part of the beam, where according to
the order Ne 23 of 07 April 2016 the use
and reproduction of water biological
resources and regulation of fisheries in
Kherson Oblast are deliberately mea-
sured by establishing, maintaining and
protecting artificial breeding grounds,
acting deliberately, without the per-
mission prescribed by the law, with the
use of prohibited means of catching — a
72 meter long net, 80 meters long net
and rubber boat «BARK» caught fish:
bream, walleye, silver pole, silver carp.
These actions caused significant dam-
age to the state in the person of the
Department of Conservation, Use and
Reproduction of Water Biological Re-
sources and Fisheries Regulation in the
total amount of 7157 UAH (Verdict of
the Velykolepetskyi District Court of
Kherson Region, 2019).

It should be noted that increasing
risk of ecological crimes mainly ap-
pears due to the anthropogenic pres-
sure on the environment, which in the
circumstances of ecological crisis may
cause significant, often non-renewable,
damage to the vital interests of man,
society and the state, such as a deple-
tion of natural resources; a pollution
of the environment, a loss of a innate

connection between man and nature, a
demise in aesthetic values. Ecological
crisis does not only threaten a dignified
existence of people but also endangers
life in general. As for the state, the envi-
ronmental crisis is related to a reduction
of freedom of political choice, which is
caused by the transboundary nature of
environmental problems; exacerbation
of the ecological situation in different
regions of the world causes social and
political instability, interstate conflicts
and violent confrontations.

A special section of the Criminal Code
of Ukraine contains 22 articles that estab-
lish a responsibility for environmental
crimes (Articles 236-254 of the Crimi-
nal Code of Ukraine). Its main function
is to protect the environment and ensure
environmental safety as a condition of
ensuring life safety in the ecosystem. It is
not a coincidence that one of the tasks en-
shrined in the Art. 1 of the Criminal Code
of Ukraine, is an environmental protec-
tion. This underlines the importance of
the environmental field and the need to
prevent crimes in this area.

The prevention of destructive environ-
mental attitute is inextricably linked to a
determination of criminal, negligent and
indifferent treatment of the environment.

The prevalence of crime in this area
is adversely affected by the unfavorable
socio-economic situation in the country,
which is caused by the economic and fi-
nancial crisis and is accompanied by a
significant decline in production, bank-
ruptcy of enterprises, increased unem-
ployment and poverty.

It is evident that the determinants
of environmental crime are related to
public relations, which determine the
nature, character and process of inter-
action between man and environment
that refers to a process of environmental
management.
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The reasons and conditions for com-
mitting crimes in the field of environ-
mental protection at the individual level
include the following: antisocial views
on the environment among certain cat-
egories of people, the external circum-
stances that have shaped and continue
to shape their views, the presence of
different life situations that after being
combined with particular personalities
of offenders may cause criminal acts.

Preventive measures in the field of
ensuring the life safety in the ecosystem
and combating environmental crime
should be based on the principles of
reality, scientific validity, the combina-
tion of criminological and environmen-
tal knowledge, coordination of political
and legal actions of the authorities at the
different levels, clear and highly profes-
sional cooperation of bodies in the field
of ecology, a conformity with general so-
cial and special criminological measures
for the prevention of environmental
crime within a basic concept of develop-
ment of the world community and state
environmental policy of Ukraine. That is
why the foundation for solving environ-
mental problems in Ukraine should be a
long-term state environmental policy that
combines measures of general legal and
special criminological nature of combat-
ing crimes in the environmental field.

Responding to environmental crime
and harm also entails learning from — or
endeavoring to understand — previous
mistakes and omissions, as well as antic-
ipating future risks and threats. This, in
turn, requires preventing or attempting to
thwart environmental crime and harm be-
fore it occurs (Brisman & South, 2018).

The main directions on ecological
safety of Ukraine according to Andreyt-
sev are a prevention and minimization
of the consequences of emergencies,
taking into account the risk of such situ-

ations. This is especially relevant today
when environmental emergencies occur
very often. It is important to switch to
new sources of raw materials and ener-
gy that allow to reduce an environmen-
tal impact. Besides, matters of a great
importance are a scientific research in
the field of nature protection, a waiver
of those kinds of production that pollute
nature as well as an introduction of new
safe technologies (Andreytsev, 2002).

Law is an effective regulator of a so-
cial development of all social relations,
including those that are designed to pre-
vent crime against the environment. At
the general social level of preventing en-
vironmental crimes those measures play
an important role that are related to an
improvement of technologies of industri-
al production (metallurgical and mining)
of industries that may harmfully affect
environment, rising culture of farming,
modernization of vehicles, introduction
of waste-free technologies, enhancing
the legal and environmental culture of
citizens. Since people observe culture
as a social object, its functional environ-
ment, as well as a regulatory side, will
form social regulators that provide a ba-
sis for social order, which binds society
members, regulates their interaction and
identify ways of interacting and treating
the objects (Kachur, 2019).

Preventive effect has a dualistic
combination of educational and aware-
ness-raising functions of law. They are
expressed in terms of the impact of
criminal, administrative, civil and dis-
ciplinary means on people’s conscious-
ness. Also, they contribute to the forma-
tion of the respect towards the law, the
habit of adhering to its requirements and
responsible attitude to the environment.
The role of law in relation to social life
is also lies in the fact that it normatively
establishes the optimal, appropriate to
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social needs and interests procedure for
the implementation of crime prevention
measures at special-criminological and
individual levels.

It should be noted that it is very im-
portant to constantly raise environmen-
tal and legal awareness at both public
and individual levels. The main potential
of all environmental prevention activi-
ties lies down in this task. This is where
a real possibility of overcoming such
deformation of consciousness as inertia
and stereotypical thinking, incompe-
tence, irresponsibility, protectionism,
careerism etc. arises. Furthermore, the
organization of preventive activities is
impossible without its comprehensive
and high-quality information and per-
sonnel support (external and internal).

The major scientific tasks concern-
ing a prevention of environmental crime
can be conditionally clustered into three
groups: identification and examination
of social phenomenon, processes and
factors that determine the destructive at-
titude towards the environment; investi-
gation of the factors and circumstances
that lead to the formation of destructive
motivation among individuals who com-
mit crimes against the environment; lim-
itation and, if possible, elimination of the
effects of social phenomena, processes
and factors that determine the commis-
sion of crimes against the environment
and minimization of the consequences
of destructive resource management.
Besides, a set of measures for the pre-
vention of environmental crime at the
national and regional levels provides a
basis for life safety in the ecosystem.

Conclusions and prospects.
Summarizing above-stated informa-

tion, it should be noted that scientifical-
ly grounded state environmental policy,

which is combined with raising the level
of environmental education and forma-
tion of public environmental awareness
and responsible attitude to biological re-
sources, will provide proper conditions
for the introduction in peoples’ everyday
lives patters of sustainable consumption
and use of natural resources. An execu-
tion of systematic targeted control over
the state of the environment combined
with a prevention of environmental
crimes by the state, society and individ-
ual citizens will become a counterbal-
ance to the destructive attitude towards
the environment and, accordingly, the
basis for life safety in the ecosystem.
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AHomayisa. Y cmammi 30ilicHeHo KpumiHon02iYHUl aHani3 cy4acHo2o cmaHy i meHoeHyil
eKos102i4HOI 3104UHHOCMI 8 YKpaiHi, 3’AC08AHO CMPYKMypy €Kono02iyHOI 3/104UHHOCMI.
BcmaHoeneHo HalinowupeHiwi 8udu eKono2iyHUX 3704YUHie, AKI rnocaearome HaA 00BKinAA
8 UinomMy, ma 3704UHi8, WO Marome A0KaAbHUl 06°€km nocAzaHHA. 3a pe3ysbmamamu
00CnidneHHA 3anpPornoHOBAHO cucmemy rnpomuoii ekonozivHili 3104UHHOCMI, HAOAHO onuc i

Xxapakmepucmuky ii cknadosux. 30ilicHeHHA cucmeMHo20 AOPecHo20 KOHMPOs 3 CMAHOM

HABKOMAUWHbBO20 MPUPOOHO20 cepedosuuia, 3arnobieaHHA 37104UHAM npomu O008KiAAA 3
60Ky Oepxasu, cycrninbcmea ma OKpemux 2pomadsaH byde nMpomueazoto 0ecmpyKmueHoOMy
cmaessneHH0 00 HaBKOAUWHbL020 NPUPOOHO20 cepedosuwyd, a 8i0nosioHo niorpyHmam 6esnexku

HummeoianeHocmi y ekocucmemi.

Kntoyoei cnosa: demepMiHGHMU 3/104UHHOCMI, 3/04UHU Mpomu 0O08KinnsA, eKosoais,
eKos102i4Ha NoaimuKa, cy0oea cmamucmuKa
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Summary. The article is dedicated to research on criminal liability for a brutal and
premeditated murder under the criminal legislation of some foreign countries. It determines
the principal trends in inflicting punishment for this type of an aggravated premeditated
murder. It explains that the states of continental Europe and the countries of the Anglo-Saxon
legal system have no common approach to incorporating a characteristic of a premeditated
murder such as «extreme brutality» in their criminal legislations. It shows that the relevant
characteristic is represented by a full scope of extreme brutality in the criminal laws of some
states; other countries define just some aspects of extreme brutality; yet in a number of
countries, extreme brutality is not defined as an aggravating circumstance of a murder at all.
In other countries, although extreme brutality is not defined as a qualification, the elements of

a crime are defined as a premeditated murder committed in a brutal way.
Keywords: a premeditated murder, an aggravating circumstance, extreme brutality,
criminal liability, foreign legislation, legal systems, punishment

Introduction.

The world’s contemporary practices
point out that brutality in case of pre-
meditated murders is on the rise, partic-
ularly when it comes to conflicts caused
by various political, religious, military,
and other confrontations. It is what
makes us research the issue of criminal
liability for a brutal premeditated mur-
der under the criminal legislation of
some foreign countries.

The article establishes that liabili-
ty for crimes against life and health is

provided in the criminal laws of all the
foreign countries. However, the system
of such criminal offenses, the methods
of criminal liability regulation, and the
frameworks of penalties sometimes dif-
fer significantly.

The results of research permitted to
establish that the states of continental Eu-
rope and the countries of the Anglo-Sax-
on system of law have no common ap-
proach to incorporating a characteristic
of a premeditated murder such as «ex-
treme brutality» in their criminal legisla-
tions (Cherepii, 2013: 168-172).
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Life is a human being’s most import-
ant, integral, and indefeasible right and
good. Criminal law protection covers the
life of any human whatever their social,
demographic, and medical parameters.

These provisions are recorded in
the most important international acts
and fundamental sources: the Universal
Declaration of Human Rights adopted
and declared by the Resolution of the
UN General Assembly dated December
10, 1948, the International Covenant on
Civil and Political Rights adopted on
December 16, 1966 by the UN General
Assembly and ratified by the Order «On
the Ratification of the International Cov-
enant on Economic, Social, and Cultural
Rights and the International Covenant on
Civil and Political Rights» of the Presid-
ium of the Verkhovna Rada (Supreme
Council) of the Ukrainian Soviet Social-
ist Republic dated October 19, 1973 .

Again, Article 3 of the Constitution of
Ukraine declares that a human being, their
life and health, honor and dignity, privacy
and safety are defined as the highest social
value in Ukraine. Consistent with Article
27 of the Constitution of Ukraine, every
human has an integral right to life. No one
may be arbitrarily killed. The state has an
obligation to protect a human life. Build-
ing a state governed by the rule of law and
making the Ukrainian society democratic
imply recognizing that the universal hu-
man values, primarily a human life, are
top priority.

As life is the main value protected by
the state, crimes making an attempt on a
human life are considered the most dan-
gerous ones.

In the current situation, it is partic-
ularly important to rationally use the
criminal law possibilities to identify and
punish criminals and eliminate the grow-
ing threats to the security of an individu-
al and the state. For this reason, the key

purpose of legislation improvement is to
bring the criminal law provisions in line
with the real demands of the contempo-
rary Ukrainian society and to use interna-
tional experience

The purpose of the article is to study
the specifics of criminal liability for a
brutal and premeditated murder in vari-
ous countries of the world.

Analysis of recent studies
and publications.

The theoretical issues bearing on crim-
inal liability for homicide both under the
national laws and the legislation of foreign
countries were studied by a large number
of researchers in the late 19" century and
the early 20™ century: A.A. Piontkovsky,
Sh.S. Rashkovska, M.D. Sharhorodsky,
M.S. Tahantsev, A.N. Trainin, A.A. Zhy-
zhylenko and others. Nowadays, the fol-
lowing national researchers have contrib-
uted significantly to the resolution of the
issues of the criminal law qualification of
premeditated murders, including brutal
ones: Yu.V. Aleksandrov, M.1. Bazhanov,
Yu.V. Baulin, V.I. Borysov, V.K. Hrysh-
chuk, O.V. Horokhovska, M.Y. Korzhan-
sky, V.O. Navrotsky, A.V. Savchenko,
Ya.H. Smiliansky, V.V. Stashys, V.Ya. Tat-
siy, M.I. Khavroniuk, S.D. Shapchenko,
S.S. Yatsenko and others.

However, the issue of criminal liability
for a brutal and premeditated murder still
needs to be better studied, specified, and
detailed, which is caused by the specifics
of this type of premeditated murders,
certain imperfection of the criminal law
provisions, insufficient development of
some theoretical and applied aspects of the
issue being analyzed, and also existence
of errors in investigative and judicial
practices when it comes to qualification of
such premeditated murders and the need
to eliminate the same.
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Results.

The criminal law system of each
state is individual although some char-
acteristics typical of any specific sys-
tems (families) of law are common.
Implementation of international legal
provisions in the national legislation
system is a characteristic feature of the
legal systems of many states. It should
be emphasized that in most states, in-
cluding in the post-Soviet ones, the first
sections (chapters) of the special parts
of the criminal code define the criminal
law protection of the human life and
health as the highest social value.

The contemporary world includes
more than two hundred states, the crimi-
nal legislation of which has its own histor-
ical and legal specifics. Some provisions
of foreign laws were taken into account
by the Ukrainian lawmaker in the process
of adopting the Criminal Law in 2001. At
the same time, we believe that the princi-
ple of the supremacy of law failed to be
implemented in full scope. This necessi-
tated further studies of foreign experience.
A study of the legislative source base of
the European states showed that they are
witnessing a creative process aimed at de-
veloping new criminal legislation based
on democratic principles. Lawmakers fo-
cus on the studies and implementation of
the criminal law provisions of the states
with the oldest democratic traditions:
Austria, France, Great Britain, Germany,
the USA, etc.

Given the current phase of develop-
ment of our state and its legal system, ag-
gravated murders (Article 115 Section 2
of the Criminal Code) are studied and an-
alyzed with reference to the relevant pro-
visions of the criminal legislation of some
foreign states (post-Soviet ones, states of
the Romano-Germanic, Anglo-Saxon le-
gal families, and some other states).

Just like the Ukrainian legislation,
criminal liability for an aggravated
murder is stipulated by the 1996 Crim-
inal Code of the Russian Federation
(Kommentaryi k Uholovnomu kodeksu
Rossyiskoi Federatsyy, 2003), (Article
105) — 13 aggravating circumstances,
the 1997 Criminal Code of the Repub-
lic of Kazakhstan (Uholovnyi kodeks
Respublyky Kazakhstan, 2001) (Article
96) — 13 aggravating circumstances, the
1999 Criminal Code of the Republic of
Belarus (Uholovnyi kodeks Respublyky
Belarus, 2001) (Article 139) — 16 aggra-
vating circumstances. This means that
the lawmakers of the post-Soviet states
chose to expand the list of aggravating
circumstances to encompass circum-
stances formed by the theory and prac-
tice, changes in the life of society.

At the same time, the lawmaker of
the Romano-Germanic and Anglo-Sax-
on legal families chose a different ap-
proach to the circumstances aggravating
a murder by reducing their number.

In the Criminal Code of the Repub-
lic of Poland (Uholovnyi kodeks Res-
publyky Polsha, 2001), 234. Article 148
of Chapter 19 «Crimes against Life and
Healthy» stipulates Clause 1 — liability
for a second-degree murder such as im-
prisonment for at least 8 years, impris-
onment for 25 years, or life imprison-
ment. Clause 2 provides for liability for
a qualified murder. Circumstances ag-
gravating liability include a brutal mur-
der, a murder involving taking hostage,
a rape or an assault; a murder involv-
ing the use of firearms or explosives;
in addition, under Clause 3, individuals
murdering two and more persons in one
action or lawfully convicted for a mur-
der earlier. These types of murders are
liable for imprisonment for at least 12
years or imprisonment for 25 years or
life imprisonment.
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Under Germany’s Criminal Code
(Uholovnyi kodeks FRG, 2001), Clause
211 of Chapter 16 «Criminal Offences
against Life» stipulates criminal liabil-
ity for «an aggravated murder”» under
aggravating circumstances such as a
murder for sadistic motives, for satisfy-
ing sexual desires, for selfish and other
dishonest motives, a murder committed
in a cruel or generally dangerous way,
aimed at hiding any other criminal acts
or facilitating the same. Such crimes are
punished solely with life imprisonment.

Under Austria’s Criminal Code
(Uholovnyi kodeks Austria’s, 2011),
Clause 75 of Chapter 1 of the Special
Section «Criminal Offences against Life
and Health” provides for liability for “an
aggravated murder», which is punished
by imprisonment for a period from ten
to twenty years or life imprisonment.

Under Spain’s Criminal Code
(Uholovnyi kodeks Yspanyy, 2008), in
Book 2 «Crimes and Punishment» Ar-
ticle 138 of Chapter 1 «Murders and its
Types» provides for criminal liability
for a second-degree murder punishable
by imprisonment for a period from 10
to 15 years, whereas Articles 139 and
140 set liability for a murder under ag-
gravating circumstances such as breach
of faith, for consideration or a promise,
with brutality. Such murders result in
punishment such as imprisonment for a
period from 15 to 20 years, and, under
Article 140, murders under two or more
aggravating circumstances are punish-
able with imprisonment for a period
from 20 to 25 years.

Under the criminal legislation of
Great Britain, Article 1 of the Homicide
Act 1957, the qualification of a premed-
itated murder as an aggravated (quali-
fied) one is defined by only one circum-
stance: deliberate malice. It is fixed in
cases where the convict’s actions are

premeditated; they intend to unlawful-
ly kill another individual, unlawfully
cause grave bodily injuries to another
individual. The other circumstance is
the one that caused death. The UK’s
criminal laws define a brutal murder
as the most serious type of homicide
(Uholovnoe pravo zarubezhnerykh ho-
sudarstv, 2012).

The specifics of criminal liability
for homicide under English legislation
consist in the following: apart from ho-
micide, i.e. causing the victim’s death as
a result of shooting, stabbing, or using
other dangerous objects, poisoning, etc.,
«an aggravated murder was mentioned
even in connection with deliberately en-
dangering an individual in an unaccept-
able and obvious manner, for instance,
placing a prisoner in a cell with another
prisoner suffering from the smallpox».
This approach is caused by the defini-
tion of an aggravated murder construed
«not just as death caused to another in-
dividual, but a deliberate action preced-
ed by willful malice» (Uholovnoe pravo
zarubezhnykh hosudarstv, 2012).

Similar murders are defined and
qualified in the same way under
France’s laws as well (Articles 221-3 of
the Criminal Code) (Uholovnyi kodeks
Frantsyy, 2014).

Under the criminal laws of some
states of the United States of America,
in particular the Criminal Code of the
State of New York (Uholovnoe pravo
SShA, 2015), Chapter H «An Attempt
on an Individual’s Life ...», Clause
125.00 of Article 125 «Homicide ...»
provides a definition of homicide: «ho-
micide means an act causing death to a
person or an unborn child a woman was
pregnant with for over 24 weeks, under
circumstances due to which an attempt
is qualified as an aggravated murder, a
first- and second-degree murder, a mur-

Vol. 11,Ne 2, 2020

«MPABO. IOANHA. IOBKIINA» | «LAW. HUMAN. ENVIRONMENT>  ISSN 2663-1350 | 163



«PABO. /IIOANHA. OBKI/1/18» | «LAW. HUMAN. ENVIRONMENT»

der caused by criminal negligence ...».

Consistent with Clause 125.27, an ag-

gravated first-degree murder will take

place under the following aggravating
circumstances:

* the victim was a police officer killed
while performing their official duties
and the convict was aware that the
victim was a police officer;

* the victim was an officer of a
penitentiary facility of the state or
a local body killed under the same
circumstances as the police officer;

e during the murder, the convict was
forcefully held in a penitentiary,
detained following a sentence
(under some circumstances), or was
escaping from this penitentiary or a
detention center.

Such crimes are subject to capital
punishment, unless the jurors issue a
verdict with an instruction not to apply
capital punishment. In this case, life im-
prisonment is imposed. Generally, under
the laws of the United States of Ameri-
ca, apart from the aforementioned ag-
gravating circumstances, there are other
circumstances such as selfish motives,
contract killing, homicide committed
along with other violent selfish crimes,
etc. (Uholovnoe pravo SShA, 2015).

Conclusions and prospects.

This study demonstrates that the
states of continental Europe and the
countries of the Anglo-Saxon legal sys-
tem have no common approach to in-
corporating a qualifying characteristic of
a premeditated murder such as «extreme
brutality» in their criminal legislations.
This qualification is not defined as an
aggravating circumstance of a murder
or exists only in some of its aspects and
is not represented in full scope in certain
cases. In the legislation of most post-So-

viet states, extreme brutality is defined as
a qualifying characteristic of a murder. In
addition, the criminal legislation of west-
ern countries (the USA, England, France,
Germany, Austria) imposes liability only
for two types of premeditated murders:
the so called «second-degree» and «ag-
gravated» homicide, i.e. a murder under
aggravating circumstances. Their list is
defined at a legislative level; their num-
ber is small and tends to get reduced.
What does not change is that in all the
countries extreme brutality is defined as
an aggravating circumstance of a pre-
meditated murder.
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AHomayia. Cmamms npuceayeHa 00CAiOHEeHHIO KpUMIHAAbHOI 8i0nogidanbHocMi 3a ymucHe
86uscme0 3 0cobs1UB0I HOPCMOKICMIO 30 KPUMIHAIBHUM MPABOM OKpemux 3apyBixHUX 0epias.
Bu3Ha4eHo OCHO8Hi meHOeHyii NMpu3HaYeHHA MOKAPAHHA 3a yel pi3Hosud ymucHozo sbuscmea
30 obmsaxyrodux obcmasu.06rpyHmMosaHo, Wo 8 Oepxasax KOHMuUHeHmMasnbHoi €sponu ma
8 KpaiHaX QaHes0CAKCOHCbKOI cucmemu npasa Hemae €0UHO20 Mioxody wodo 8i00bpaMeHH:
8 KPUMIHAAbHOMY 30KOHOOOBCMSi MAKOi 03HAKU yMUCHo20 66uscmea, AK «ocobausa
HOPCMOKicmb». BcmaHoes1eHo, Wo y KpUMIHAbHUX 30KOHAX OKpemux 0epias 8i0rnosioHa 03HAKA
npedcmassneHa MOSHUM MPOABOM 0CObaUBOI HOPCMOKOCMi; 8 OeAKUX KpaiHax eudinAaomeca
Auwe oKpemi Mposasu 0cobausoi opcmokocmi; 8 pAdi KpaiH ocobausa #opcmokicme e3aeasni
He 8u3Ha4YaembcA AK obmsaxyroya obcmasuHa ebuscmea. B iHWuUX KpaiHax, xo4a npamo U He
nepedbayeHo 0cobUBOT HOPCMOKOCMI, AK K8AsihiKYOYOT 03HAKU, CKAAO 3/104UHY BUSHAYAEMbCA
AK ymucHe 8buscmeo, s4uHeHe 0cobs1uB0 HOPCMOKUM Cr1ocoboM.

Kniouoei cnosa: ymucHe sbuscmeo, obmsaxcyoua obcmaguHa, ocobausa HopcmokKicms,
KpumiHanbHa 8idnosidasnsHicme, 3apybircHe 3aKOHO0A8CMEB0, NPAB08i cucmem, MOKAPAHHS
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LUNAXU NOAONAHHA KOPYNLLIT
TA KOPYNLIMHUX NPOABIB B YKPAITHI:
KPUMIHAZIbHO-NPABOBUI AHANI3

J1.B. TBYP, KaHOUOam opUOUYHUX HAYK,
acucmeHm Kagedpu admMiHicmpamusHo20 ma ¢hiHaHCO8020 rpasda,
HauioHanbHul yHisepcumem bGiopecypcis i npupodoKopucmysaHHs YKpaiHu,
E-mail: liusiagbur@ukr.net

AHomayia. Y cmammi 00cnioxncytomecs WAsaxu noo0onaHHa Kopynuii ma KopynyitiHux
rnpoAgie 8 YKpaiHi yepe3 npusmy KpumiHasnbHO-Npaso8o20 aHaAsi3y.

3'acosaHo, wjo 3anobieaHHA ma npomudis Kopynuii € He Auwe eaxiusum, ane U
documb CKAAOHUM Mpoyecom po3byoosu Cy4yacHOi Npasosoi coyiasnbHO OPiEHMOBAHOI
Odepxcasu, WO 3YMOBAEMbLCA OUHAMIYHICMIO | 6A2amoBeKMopHICMI0o CycrinbHUX
BIOHOCUH, O MAKOX# MNOCMIlHUM B0OCKOHA/MAEHHAM ¢hopm | memodie 3/10YUHHOI
disnbHocmi. KpumiHoz2eHHa cumyauis, AKA CKAGAACb 8 OCMAHHE Oecamunaimms 8
YKpdiHi, xapakmepu3syemeocs, 30Kpema, HebyaasiumM MowupeHHAM KopynuiliHux rnposeie.

BusHaveHo, wo ehekmusHa 6opomeba 3 KOPYyiero 8UMA20€E HAYKOBOI KOHUenuii
ii 3anobieaHHA. OOHiE0 3 OCHOBHUX 3aca0 MAKOi KoHuenuii mae 6ymu po3ymiHHSA
Kopynujii K couianbHO 3ymMmoeseHo20 As8uld. Buxodayu i3 yboeo, HeobxioHo po3pobumu
cmpamezito U makmuky 6opomebu 3 Heto, mocmasumu 8i0rnosioHi yini, susHayumu
3acobu ix 0ocsizHeHHS, pieeHb MamepianbHO20, hiHAHC0B8020, OpeaHi3ayiliHo2zo ma
npasosozo 3abe3nevyeHHsA. OKpPiM mMo2o, 8aMAUBUM MA HeObXiOHUM € PO3YMIiHHSA
mako2o, WO MOWUPEHHS Kopynuyil ma 84YUHEeHHS KopynuyiliHux OisHb € KPUMIHQA/bHO-
KapHUM, Y 38'A3KY i3 YUM MOM(/UBUM € COMe O0CNIOMEHHSA WiAXi8 MoOOAAHHA Kopynuii
yepe3s npu3mMy KpUMiHAI6HO20 MPasa, Wio i 3yMOB/IOE AKMYanbHICMb 00CMIOHEHHS.

3pobneHo B8UCHOBKU, WO 0714 B800CKOHANAEHHA OifabHocmi 3 npomudii Kopynuil
HeobxiOHo, no-nepwe, 800CKOHAsEHHA YUHHO20 3aKoHodascmea (y momy uucai U
MpuliHAMMsA HAyKoso 06rpyHMOBAHO20 MaKema aHMUKOPYnyiliHuX 3aKOHOOa84YUX
aKkmis); no-opyze, ecebiyHe BUKOPUCMAHHA [M03UMUBHO20 3AKOPOOHHO20 00C8idy
npomudii Kopynuii; no-mpeme, 3aay4eHHA 00 aGHMUKOPYNUIlUHUX MPo2pam WUPOKUX
gepcme HacesneHHA MACYcrninbHUX iHCMumymis; ro-4emeepme, MOKPAWEHHA
npeseHMuBHOI disasnbHocMi w000 npomudii Kopynuii.

Knrouoei cnoea: kopynyis, KopynuiliHi npossu, KopynuiliHi pu3uKku, KpUMiHa16He
npaeo, KPUMIiHA/bHA 8i0rN08idanbHICMb, KPUMIHA/bHO-NPABOB8UL aHAAI3, KOPYMI0&a-
Hicmb, OepxasHi cayxbo8syi, KopynuiliHi 3104UHU
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Axmyanvnicme.

Kopymiist € ckiagHuM coriaaibHUM
SIBUILIEM, [0 Ma€ Pi3HOMaHITHI (OPMH
Ta TposiBH. Y 3B’S3Ky i3 THUM, OIO 3a
CBOIM 3MICTOM KOPYIILisl € OaraTrorpaH-
HUM SIBUILEM, HE JIUBHO, TO IIEPEMOTTH
HOTO JIMIIEC OJHHUMHU MPABOBHUMH METO-
JlaMU, HEMOXJIMBO, /K€ HEOOXiIHO
3MIHHMTH 3MICT 1 XapakTep CYyCIHITbHUX
BIJJTHOCHH,MCHTAJITET Ta CIHPUHHSATTS
3aKOHHHX TPABOBUX HOPM B3a€MOBIJ-
HOCHH SIK HEIIOXUTHOI OCHOBH IisUTh-
HOCTi. Ha po3KBIT KOpymIlii BIUTMBAE
Hacammepel CTaH €KOHOMIYHOro, I0-
JITUYHOTO Ta COILIaJbHOTO PO3BUTKY
CYCIIJIbCTBA.

3amoOiraHHs Ta MPOTHIIS KOPYIIIii
€ He JIMIe BaXIHBUM, ajie W JOCUTH
CKJIQ/IHMM ITIPOIIECOM PO30YIOBH Cydac-

HOI' MpaBoOBOi’ COIIATBHO OPIEHTOBAHOI

JIepKaBH, M0 3YMOBIIOEThCS TUHAMIY-
HICTIO 1 0araTOBEKTOPHICTIO CYCIiJib-
HHUX BIJHOCHH, a TakKOX ITOCTIHHUM
BJIOCKOHAJICHHSIM (DOPM 1 METOIB 3J10-
YUHHOI HisUIBHOCTI.

EdexruBHa 60poThba 3 KOPYMIi€rO
BHMara€e HaykoBol KOHIemmii ii" 3armo-
oirapasa. OnHI€I0 3 OCHOBHHUX 3acaj
TaKoi' KOHIEMI[iI' Mae OyTH pO3yMiHHS
KOpyMIii" K COIliajbHO 3YMOBJIEHOTO
sBHINA. Buxoasun i3 poro, HE0OX1IHO
PO3POOUTH CTpATErito W TaKTHKY 00-
pOTBOHM 3 HEI, TOCTABUTH BiIMOBIIHI
[T, BU3HAYMTH 3aCO0M 1X JOCSATHEH-
Hs, piBeHb MarepianibHOro, (hiHaHCO-
BOT0, OPraHi3alidiHOro Ta MPaBOBOTO
3a0e3nedeHHs. OKpiM TOTro, BaXXJIMBUM
Ta HEOOXIHUM € PO3yMIHHS TaKoOro,
[0 TMOIIMPEHHS KOPYIIii Ta BYUHCH-
HS KOPYHNIIHHUX disIHb € KPUMiHaJb-
HO-KapHUM, Y 3B’S3Ky 13 YHM MOX-
JIMBUM € caMme IOCHIIKEHHS LUIAXiB
MOJIOJIAHHS KOPYIIIT Yepe3 MNpu3My
KPUMIHAJIBLHOTO MpaBa, o 1 3yMOBJIIOE
aKTYaJIbHICTbD JIOCITIKCHHSL.

Ananiz ocmanuix 00cioNceHv
ma nybnikayiu.

[Insxy momoNiaHHs KOPYIIii Ta Ko-
PYIIIAHUX TPOSIBIB CTATH MPEIMETOM
y nmocmmkennsax takux O.1O. Bycoun,
B.O. I'mymikosa, B.B. T'onian, 5.M. To-
noBkiHa, O.M. JIxyxi, A.Il 3aka-
moka, O.I. Kaasmana, O. M. KocreH-
ka, O.I. Kymuka, O.M. JIurBuHOBa,
A.B. Capuenka, B.I. lllakyHa Ta iHIImX.

Memoro cmammi ¢ 30IHCHEHHS
KpUMIHAJILHO-TIPABOBOIO aHali3y oOc-
HOBHHUX IIJISIXiB Ta CIOCOOIB IOHOIaH-
HS KOPYIIiT Ta KOPYHIIIHHUX MTPOSBIB.

Pesynvmamu.

KpumiHorenHa cutyaiiis, ska CKJia-
Jlach B OCTAHHE JCCATHIITTSA B YKpaiHi,
XapaKTepU3y€eThCs, 30KpeMa, HeOyBa-
JIMM TIOUIMPEHHSAM KOPYIIIWHUX TPO-
sBiB. Lled (akT BHU3HAHWUK HE JIHIIEC
(daxiBIUsSMHU B rayry3i IOpPHUCIPYIACHII, a
W Ha HAWBHIOMY TOJITHYHOMY PiBHI
Harroi’ Kkpaiiu, BimoOpa)KeHUH y 3aKo-
HOJIABYMX AKTaX, IiIKPECIIOEThCS 1HO-
3EMHUMH CKCIIePTaMHU.

Bu3sHaHHS NPHUHIUIY BEPXOBEHCTBA
mpasa, iHTerpamis YkpaiHu 10 CBITOBO-
ro CIIBTOBAPHCTBA BUMAraitOTh HOBHX
MiAX0MIB 10 (hOpPMYBaHHS MPABOBOI MO~
miTuKd. OJHUM 13 €JIEMEHTIB MPaBoOBOi
ITOJITHKH, 110 A€ MOKJIMBICTE CTa01Ib-
HOTO PO3BUTKY CYCIHIIBHHX BiJHOCHH,
€ KPHMIHAJIBHO-TIPABOBA IIONITHKA. Y
[[bOMY KOHTEKCTI HaOyBae aKTyallb-
HOCTI TMHTaHHsS MO0 3aCTOCYBaHHS
crierianbHol KOH(IcKaIlil «JIK 1HIIOTOo
3aX0/ly KPUMIHAIBHO-IIPABOBOIO  Xa-
pakTepy». Pana HamioHambHOI Oe3MEeKH
i obopoHH VYKpaiHu CBOIM pIIICHHSIM
«IIpo cTaH 37I0YUHHOCTI y JepXkaBi Ta
KOOPJIMHALIIIO iSIBHOCTI OpraHiB aep-
JKaABHOI BIIQJM y TPOTHII 3J0YMHHUM
[pOsiBAM Ta KOPYIILIii» BU3HATA, 1[0 KO-

Vol. 11,Ne 2, 2020

«MPABO. IOANHA. IOBKIINA» | «LAW. HUMAN. ENVIRONMENT>  ISSN 2663-1350 | 167



«PABO. /IIOANHA. OBKI/1/18» | «LAW. HUMAN. ENVIRONMENT»

PYMIIOBaHICTh BN Ma€ TEHICHIIIIO 10
HEBIIMHHOTO 3POCTaHHSI, IO MOXE IT0-
TATHYTH 32 COOOI0 po3man JepsKaBHIX
IHCTUTYTIB Ta NPUIHHEHHS IEMOKpa-
THUYHOTO PO3BUTKY nepxkaBu (KoBambo-
Ba, 2015: 217).

[Ipo macmTabu i BceBnmayis KOPyILii
CBITUHMTH (POPMYBAHHS B JICPIKaBl BHTO-
HUCHHX KOPYMIIOBAaHUX CHCTEM. Yce Ti XK
KOpYIIIIIOHEPH BYMHSIOTH KOPYMITOBaHi
Jlii, 00’€THYFOUYMCh Y 3JI0YHMHHI CITIBTOBA-
PHCTBA, 1110 YTBOPIOKOTH KOPYIIIiKHI Mepe-
xi. CaMe KOPYIIIKHHI CXeMH € OCHOBHHM
1 HAHOLIBIII JIIEBUM 1HCTPYMEHTOM KOPYTI-
iKHUX 000pYIOK. JlISITbHICTD KOPYTIIIiK-
HHUX MEPEX MPOSIBIEThCA Y POPMyBaHHI
B3a€MO3B’SI3KIB 1 B32a€MO3AICKHOCTEH
MDK YMHOBHHUKAMH 10 BEPTHKAJI YIpaB-
JTIIHHSI, & TAKOXK 10 TOPU3OHTAI, Ha PI3HUX
PIBHSIX YIPaBJIiHHA MDK PI3HUMH BiJOM-
CTBAMH W CTpykTypamu. LIi B3aeMo3B’s13-
KA 1 B33aEMO3AJICKHOCTI CIPSIMOBaHI Ha
CHCTEMATUYHE BYMHCHHS KOPYIIIIHHIX
000pYIIOK, SIK TPAaBUIIO, 3 METOK 0COOH-
CTOrO 30araveHHsl, PO3MOALTY OIOKETHHX
KOIITIB HAa KOPHUCTH CTPYKTYP, IO BXOMSITH
JI0 KOPYIIIMHOI CKJIaJ0BOI YaCTHHH 3
METOI0 OTPHUMAHHS KOHKPETHHX IepeBar
(hIHAHCOBO-KPETUTHUMH Ta KOMEPI[IHHH-
MH CTPYKTYPaMH, sIKi TAKOK HAJICXKATh JI0
miei’ Mepexi. KepiBHUKaMH KOPYTIIHHUX
MEpEeK IEPEBKHO € BHUCOKOIIOCTABIICHI
YKpaliHChKI YMHOBHUKH 1 HABITh MOJITHKH
(Muxaiinenko, 2017: 226).

Po3niisnaroun Kopymiito, ik CyCriib-
HE SIBMILIE, CJIIJI BKa3aTH Ha i1 JaTeHTHUN
xapakrep. [Ipu 4oMy BepUIMHOIO TaKoi'
CYCHUIBHOI POOJIEMH € caMe BYMHEH-
HA KOPYMNIIWHUX  3JI0YMHIB(HAIPH-
KJIaJ,0TPUMaHHS YU JaBaHHsA Xabapa,
3JI0B)KABAHHS CITY’)KOOBUM CTaHOBHUIIIEM
Ta pan HINX). | IK BKa3ye CTaTHCTH-
Ka, MPOSIBU KOPYIIIii MOXYTh 3aWMaru
JIUIIE TIEBHY YaCTUHY MOKIIHBHX (OpPM
KOpYIILii. Y TOW 9ac, KON KOPYIIIis Ma€e
1 IPUXOBAHUH BiJl CYCIiJIbCTBA MPOSIB, a

caaMe HEBIAIOBIIHICTL JOXOIIB Ta BU-
JIaTKIB CITy’)KOOBHX Ta IOCAJOBHX 0Ci0
3aiMaHUX HUMH TI0CaJI Ta BHKOHYBAaHHX
HumH GyHKIiH (I'0yp, 2019: 153).
Ha piBHI TpaBOBOrO perysroBaH-
HS TIPOTHIL 1 3armo0iraHHs KopyIiii Ta
TIOB’sI3aHUX 3 KOPYIILIEIO SBHI B YKpai-
Hi 3po0IieHo HeMaso. YkpaiHa patudiky-
Baia Konsennito Opranizarii” O6’eana-
HUX Hamid mpotu Kopyriiii, 3aincHIIa
3aX00M 3 IMIUIEMEHTALHIO 11 MOJOKEHb
ToII0. 30KpeMa, MPUUHATO 3aKoH Ykpai-
HU «I[Ipo 3amo0iraHHs KOPYIILIii».
Y KpumiHanbHHH KoIeKc YKpai-
HU BHECEHO TICBHI 3MiHHM, HalpaBJICHHI
Ha MPOTHIIK0 KOPYIIIil, B HU3KY I1HIINX
HOPMATHUBHOIIPABOBUX aKTiB BHECEHO
3MIHH, SIKi TAKOXK HapaBJICHHI Ha 3ar00i-
TaHHs Ta MPOTHIIFO KOPYIIIii, HA HEWTpa-
JT3ALII0 SBHILI, TIOB’I3aHHUX 3 KOPYIILIELO.
OmHak, MpaBoOBE PETyIIOBAHHS 3aro0i-
TaHHS Ta MPOTUIIl KOPYIIIii, a TaKoX
TIOB’SI3aHUX 3 KOPYIIIEO TisTHb, HE MOX-
Ha BB@XKATU OCKOHAIMM, IO 3HAYHO
BILUTMBAE Ha €(DEKTUBHICTH SIK JISUTBHOCTI
VIIOBHOB)KCHUX  JEPXKABOIO  OPraHiB,
TaK 1 IHIMX CyO’€KTIB, 5K 1 3riITHO 3a-
KOHOJZIaBCTBA, 1 BUIMOBIAHO 10 BIACHHMX
YCTPEMITIHb HaMararoTbCsl TPOTHIISATA
[IbOMY HETaTUBHOMY COLIaJbHOMY SIBH-
Iy Ta BKUBATH JIE€BHX 3aXOIiB 3 HOTO
nonepemkeHHs («KpuMiHainbHO-TIpaBoOBi
Ta KPUMIHOJIOT14HI 3acaiu...», 2017: 26).
M.O. Ckopuk, BKazye, 1110 XapaKkTep-
HOIO PUCOIO KOPYIILIii Oy/b-sIKO1 KpaiHu €
3JIOBKHBAHHS CITY’)KOOBUM CTaHOBHUILIEM,
0 3 METOIO HEIIPAaBOMIPHOTO OTPUMAH-
HSI BIAMIOBITHUX TIepeBar MOXKEe BKITFOYA-
TH B ceOe Oy/b-sIKe OTPUMAHHS MBI Y
pe3ysIbTaTi HeOOTPYHTOBAHOTO BUKOPH-
CTaHHsS odiminHoro crarycy. Kopymro-
BaHa 110Ca0Ba 0coda MOXKE TOMaraTucs
OTPUMaHHS TPOILICH, IOJAPYHKIB, MPH-
BiJieiB a00 MPHOYTKOBUX YMOB VIS TIiJI-
MIPUEMHHUIBKOI JISTIBHOCTI B OOMIH Ha
3IIWCHEHHS Y1 HE3MIHCHEHHS OY/Ib-sIKIX
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odiminHuX M. | HemMae Jx0IHO1 PiI3HHMIT,

BiJl KOO BUHMKAE 1HIL[IaTUBA 3JI0BKUBAH-

Hs (XaOapHUIITBO YW BUMaraHHs). Jlinc-

HO, YUM OUIbIIIE PO3MOBCIOMKYETHCS 1

YKOPIHIOETHCSI KOPYIIIIisl, TAM MEHIIO

CTa€ MOXJIMBICTh BH3HAYCHHS TOTO,

sIKa CTOPOHA 3pO0MIa MEePIIHK KPOK JI0

0OMiHY TOCIyraMH [UIsi CIPUSHHSI YU

MEPEIIKOAN BHKOHAHHS TPOMAICHKOTO

000B’s13Ky (Ckopuk, 2019).
JloCHipKyour KOpYIILi0 Ta KOPYII-

IiFHI IPOSIBY, BapTO 3a3HAYMTH, 1110 BiJI-

noBigHO 10 cT. 1 3akony Yipaiim «IIpo

3aro0IraHHsT  KOPYIIIii» KOPYMIis — e

BUKOPHUCTAHHS 0CO00I0, 3a3HAYCHOIO Y U.

1 ct. 3 uporo 3aKoHy, HaJITAHUX 1K CITyXK-

OOBUX TIOBHOB&XECHb YH TIOB’SI3aHHX 3

HUMH MOKJIUBOCTEH 3 METOIO OICPyKAHHS

HEMPaBOMIPHOI BUTOMM a00 TPHUHSITTS

TaKol BUTOJM YH TIPUUHSTTS OOIISTHKH/

MPOIO3HUILI Takol BUTOAW Ui cede 4M

iHIIMX 0oci0 a0o0 BIAMOBIIHO OOILAHKA/

MIPOITO3HUILISl UM HAJAHHS HEMPaBOMIPHOI

BUTOMK 0CO0I, 3a3HadeHid y 4.1 cT. 3

poro 3axoHy, abo Ha ii’ BUMOTY iHIIHM

(bI3MYHAM Y1 FOPUAWIHUM 0C00aM 3 Me-

TOIO CXWIIUTH IF0 0CO0y 10 IPOTHIIPaB-

HOTO BUKOPHCTAHHS HaJIaHUX 1i CITy»)00-

BUX [TOBHOBQ)KECHP UM [TOB’SI3aHUX 3 HUIMHU

MOXIHBOCTEH. [TOHSITTS K KOpYMIIHHNX

MPOSIBIB HE MAe CBOTO HOPMATUBHOTO BH-

3HAYCHHsI, IPOTE BCE YACTIMIE 3 SIBISIETH-

Csl Y TOCIHIDKEHHSIX HAYKOBIIIB Ta Y BXKH-

BA€THCS IIOBCSIKICHHOMY JKHTTI.

Ha cywyacHoMmy erami Kopymijis €
OJTHIEFO 3 TOJOBHHUX 3arpo3 JJis Halli-
OHAJILHOI Oe3MeKH 1 JJIs JIEMOKpaTii B
VYkpaiii, 30KpemMa, KOpyIis:

— TaJbMY€ COLiaTbHUK IPOTPEC, MEPII
3a BCE, CTAHOBICHHS IIEMOKPaTHY-
HOT'O TPOMAJICBKOTO CYCIILIBCTBA;

— 3aBakae IMOBHOIIIHHIK peai3alii’
paB i cBOOO rPOMa/IsH;

— 3amepeuye IMPHHIUI BEPXOBCHCTBA
mpaBa, a ii IIBUJKE TONIMPEHHS W
Hajalmi OOyMOBJIGHE HEIOCKOHAI-

CTIO SIK TIPABOBHX HOPM, TaK i Mo-
palbHHUX SKOCTEH BITYHU3HSIHOIO CYy-
CIIIJILCTBA,

— YTHCKae CBOOOMYy CJIOBa 1 TIpECH,

OCKIUTBKH KOPYMITOBaHA BIIaga H KO-

PYMIIOBaHUH Oi3HEC, BiJl SIKUX IEpe-

BaKHO U 3aJI€3KaTh BiTUun3HsIHI 3MI,

3alliKaBJICHI B HEaJlcKBaTHOMY, He-

KOPEKTHOMY BHCBITJIICHHI Mac-Meia

KOPYIIIHHKUX TPOLIECiB B KpaiHi;

— TOIIMPIOETBCS BHACTITOK HETOCKO-
HAJIOCTI CHCTEMH JICP>KaBHOTO YIIPaB-
JIIHHS Bl HAWHIKYOTO 1O HAUBUILIOTO
PIBHs, SIKa JIOCI JI03BOJISIE YMHOBHH-
KaM Ha BJIACHUH PO3CYA PO3IOPSIDKa-
THCS HAIIIOHATBHUMH PECYpPCaMU;

— TOPOIKYE HEHOBIpYy TPOMAISH [0
BIIaJM 4Yepe3 3HEBipy HACCICHHS B
CIIPaBE/JIUBICTh, BUPIIICHHS HasB-
HUX TIpo0JIeM i moTpeo;

— CIOpPUKUMAETBCS BIAJIOK0 W Tepe-
BaXKHOIO OIJIBIIICTIO HACEJICHHS SK
3BUYHE SBUIIE, & MOKJIUBICTE 11 I10-
JTOJIAaHHS BUKJIMKA€E BEJIMKI CYMHIBH
(«BigmoBianbHICTh 32 KOPYIIIHHI
JUSHHSL..», 2013: 85).

[porunist kopymmii B Yipaii yckias-
HIOETBCSI THM, [0 YKpaiHChKe CYCITUTBCTBO
CrIpUMMae KOPYIIIIO SIK HEBi €MHY 4Ya-
CTHHY TIPOLIECY CBOTO pO3BUTKY. B Vkpai-
Hi 61 % rpoMajisH BBaXKae, 1110 60poThoa 3
KOpyIIIi€to € mpeporaruBoro [Ipesunenra
VYkpaiim. Bomrouac, miame 11 % pecrion-
JICHTIB TIOIH()OPMOBaHI MPO IPE3HICHT-
ChKiI aHTHKODYTIIIIHHI 1HII[IAaTHBU W TIpaK-
THYHO HEBIIOMUMH IIMPOKOMY 3araiy €
AHTHKOPYIILIIKHI 3aXO0/IH, IHII[IHOBaHI map-
JIAMEHTOM Ta YPSAOM YKpaitH.

[Ipu nmocimipkeHHI NUIAXIB TOAO-
JaHHS Kopynuii B YKpaiHi BaKITHBHM
€ BU3HAYCHHS NPHYUH, SKAMHU CIIPH-
YHHSETHCS BHHUKHCHHS KOPYMINi Ta
kopynmidaux mposiBiB. [.O. Peak,
CIPaBEUINBO BKA3ye, IO OCHOBHUMH
NpUYMHAMHA BHHUKHCHHS KOPYIIi B
YkpaiHi BBOKAIOTHCS:
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BIJICYTHICTh TOJNITHYHOI BOJI Ha
MPUTYIICHHS KOPYITITii}

OanIyKiCTh HACEJICHHS 1,9K HACII/IOK,
3JIOBKUBAHHS  TisIBHOCTI YHMHOBHU-

kiB. IlporectyBati mpoTH KOpymIii

ChOTONIHI TOTOBI 68 % yKpaiHIliB, aje
BUWTH Ha BYIUIIO I HOTO 3TOMHI
muute 36 %. Lle roBoputs npo Hero-
TOBHICTh HACEJICHHS MyOIiYHO BUCTY-
ATy TPOTH KOPYIILIii;
HEIOCKOHANICTh ~ CHCTEMH  CY-
noyctporo. CyoBa cucrema Mae BU-
COKMH iHIeKe Kopymii (49 %),Tomy
MU HE MOYKEMO TOBOPHTH IIPO CIpa-
BE/JIMBUH 3aXUCT MPaB 1 cBOOO JItO-
JMHH, KUK 3a¢ikcoBano B KoHcru-
Tyuil Ykpainu;

BIJICYTHICTh €()EKTUBHOI CHCTEMH
MOKapaHHs Xa0apHHUKIB,

3pYYHICTh JiJIsl 0arathbox MiApHEM-
LiB Ta MPOCTUX TPOMAJISIH BHUPIMIY-
BaTU CBOI IPOOIEMH 3 YHHOBHUKAMHU
3a momomororo xabapa. Tak,BHacIIi-
JIOK HOCTIWHOTO 301JIbIIEHHS [T04AT-
KIB TIAMPHEMIIM 3pYUHIIIE 3iKc-
HIOBaTH CBOKO JISUTBHICTh Y «TiHI»,
TOMY BOHH BPETYJIbOBYIOTH HECILIA-
Ty MOAATKIB IDIIXOM XaOapHHIITBA
(«Kopymis...», 2011: 121).

A.B. MoBuaH, J0 BKa3aHOI'O BHIIE

CITUCKY, IIIE JIOJIAE:

MICUXOJIOTIUHI BTpaTh TMepeXiTHOro
Mepioy Y JKUTTI CYCIIJILCTBA;
CTAHOBJICHHSI HOBUX JICP)KaBHUX 1H-
CTHUTYTIB,;

Mepepo3nonija JepKaBHOI BIACHO-
CTI;

TIHI3aIis EKOHOMIKHU;

KPH30B1 €KOHOMIYHI SIBUIIIA;
HE3aBepILCHICTh (OPMyBaHHs Tpa-
BOBOTO TIOJIS B YKpaiHi;
HE3aJIOBUTbHUI CTaH MPOTHIII 3710~
YUHHOCTI.

HE3aJIOBUTLHUI CTaH OOpoThOM 3
KOHTpa0aHJ0l0 HAa MHUTHHISIX Ta B
30Hi npoBeaeHHs ATO.

— TPOpaxyHKH Y KaIpoBoMy 3a0e3-
MCYCHHI 1HCTUTYTY YIPaBIIHCHKOT
JAaHKH B OpraHax Jep>KaBHOTO
ynpasininas (Mosuan, 2017: 117).
HeszBaxkaroun Ha TE, mo B Ykpai-

Hi JOCHTh 0araTo 3aKOHOJABUHX aK-

TiB MPHUCBSIYCHO MPOOJIeMi HASBHOCTI

KOPYIIIii Ta KOPYNI[IHHUX MPOSBIB Ta

CTBOPEHO 3HAYHY KUTBKICTH JACPIKaBHUX

OpraHiB y cdepi BUSIBICHHS Ta MPOTHIIT

KOPYIIILii, TaHE SBUIIIE HE IEPECTaE Bpa-

JKaTh chepr CYyCHUTbHOTO KHUTT.

Ile MOXIMBO MOSICHUTH, 1€ ¥ HEIO-
CKOHAJICTIO 3aCTOCYBaHHS KPHMiHAb-
HUX 3ac00iB MPOTUAIl TAKOMY HETraTHB-
HOMY SIBUILY.

Y KOHTEKCTI ToCTpoi mpobiema-
TUKH TIOHOJIAHHS Kopymmii B Ykpai-
Hi, JIOCTaTHBO IIIKABOIO € ITH(OpMaIlis
CTOCOBHO TOTIO, SIKHM YHHOM peali3y-
€TBCS KPUMIHAIBHO-TIPABOBA  IOJITH-
Ka Ykpainu. Y mepeBaxxHill OLTBIIOCTI
JOKEpeN JIEMOHCTPYEThCS  TH(pOpMAIlis
CTOCOBHO KITBKOCTI (DaKTIB BIJIKPHUTHX
MIPOBA/KEHb 3 TIPHBOIY OJCPKAHHS He-
MPABOMIPHOI BUTOIM, BYMHCHHS IHIIHX
KOPYIIIHHUX IPaBOMOpyIIeHs. Maii-
xKe KOXKHOro TxkHs y 3MI 3’saBiserses
YeproBUH KOPYMIIHHUNA «PE30HAHCY,
JKYpHAJIiCTAMH BUKPUBAIOTHCS YCProOBi
KOPYIIIHHI «CXeMU», a Mepeciui Ipo-
MAJSTHU PEasTbHO UBYIOTHCS, CKUTBKH XK
IIe MOYKHA rpalyBaTH BIACHUIA HAPOI Ta
JepKaBy, Ta K OKPEMHUM MOYKHOBJAI-
ISIM BIAETHCS ONCPXKyBaTH xabapi y
COTHI THCSY JIONapiB, B TOH Yac, K Iie-
peBakHAa OUIBLIICTh HACEICHHS JICIBE
3BOAUTH KiHI 3 KIHIIMH.

CBiTOBa TPaKTHKA JABHO HJIE M-
XOM CYBOPOTO KPUMIHAIBHOTO Iepe-
CJTIZIyBaHHS KOPYIMIIUHOI MIsSUTBHOCTI SIK
HeOe3meuHnx 3mounHiB. Jlumre B Ykpaiii
KOPYIILIiST PO3IVISIA€ThCS SIK aIMiHICTpa-
THBHE MPABOIOPYIICHHS, 10 KapaeTbCs
HaKIaJeHHsIM mTpady 1 y KpanHbOMY
BUMAJKY — BiICTOPOHEHHSM BiZl pOOOTH.
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Takuy cTaH crpaB HETaTUBHO CHpUKMa-
etbest Pamoro €Bponu, €C, Oprasnizarii-
€10 CKOHOMIYHOTO CITIBPOOITHHIITBA Ta
po3BUTKY. Lle Takoxk CymepednTs MikHa-
POIHUM 3000B’sI3aHHSIM YKpaiHH.
Vkpaita € ygacHunero Kpuminais-
HOI' KOHBeHIIli Pagu €Bponu nmpotu Ko-
pymuii’ Ta J[0ogaTKkoBOro MpPOTOKOIY IO
KpuMiHambHOI KOHBEHIIIT TIPOTH KOPYII-
1ii, [{uBiIbHOI KOHBEHIIIT TPO OOPOTHOY

3 kopymmiero, Kousenmii' Opranizarii

00’enmnannx Hariw npotu TpaHcHaI-
OHAJIBHOI OPraHi30BaHOI 3JIOYMHHOCTI,
Konsenii Opranizarii' O6’eqaanux Ha-
v mpotu xopymuii' (Pesomronist OOH
Bix 31 xomtHs 2003 p.). HaBeneni no-
KyMEHTH BCTaHOBJIIOIOTH 3000B’sI3aHHS
JUIS KpaiH po3poOJsITH Ta 3ampoBajixKy-
BaTW PI3HOMAHITHI 3armoOiKHI 3aXOJH,
KpUMIHATI3yBaTH JACTIKTH y cdepi Ko-
PYILIKHOI JiSTIBHOCTI, PO3LIUPATH 3a-
CTOCYBaHHS  OIEPaTHBHO-PO3IIYKOBUX
3aXOJIB TiJl YaC BHUSBJICHHS YYaCHHKIB
1 IOCIOHMKIB KOPYMIIIKHOTO Koja 1 3710~
yrHHOI 3MOBH (Mapkeesa, 2008: 144).
Kpuminanpaud Komeke Ykpaiiu He
PO3LIIAIAE  BiTIOBIATIBHICTE 33 KOPYII-
IiKHI 37I0YMHH B MEXax Oy/Ib-SIKOTO OKpe-
MOro po3ainy roro OcoONuBOi YaCTHHH.
Cepen aBaausty po3ainis OcobnuBoi va-
ctuHM 1boro Konekey He icHye po3miy,
SIKUK O MaB Ha3By «KopymiiinHi 35104u-
HU». HatomicTh 3aKOHOIaBeIb 3acTOCy-
BaB HEOPIMHAPHHUH TiJIX1/T — BU3HAYCHHS
KOPYIMIIKHUX 3JI0YMHIB HABEICHO Y MPHU-
MITII J10 CT. 45 «3BUIBHEHHS BiJ KpHMi-
HAJTbHOI BIJMOBIAIBHOCTI y 3B’S3KYy 3
JUHOBUM KasATTAM» y posaiti 1X «3Bijb-
HEHHS BiJl KpUMIHAJILHOI BIIIOBIAAIbHO-
cri» 3aranpHoi yactuan KK Yrpaiim.
OKpiM HEBH3HAYCHOCTI YCHOTO Tepe-
JIKy KOpYHLIWHMX 37104nHiB, B.A. Bapa-
Hellb BIIMITHTH MPOOJieMy, MOBS3aHy i3
THM, 110 ICTOTHA KUTBKICTh KOPYITIIIHHUX
3JI0YMHIB € HEBEJIMKOI Ta CEPETHBOI TSIK-
kocTi. Lle cTBOprOE CeprO3HI TepernoHH

JUTS YCHINTHOL JisUTHOCTI MPaBOOXOPOH-
HHUX OPraHiB B PO3CIIiTyBaHHI TAKHX 3J10-
yuHiB. [Ipy IBOMY CJIJ BiMITHTH, IO
OIHVM 13 3araJlbHUX TPHUHIUIIB, TIPHTA-
MaHHIH HE TUTbKH KPUMIHAJILHOMY TPABY,
a ¥ IHIOUM Tajy3sM IIpaBa, € MPHHIAIT
crpaBeIMBOCTI. B paMkax KpuMmiHAb-
HOTO TIpaBa IIeH MPUHIMI O3HAYaE, M0
KpUMiHAIbHE TIOKapaHHsI UM 1HIIHKH 3aXi]1
KPUMIiHAJBHO-TIPABOBOTO BILIHBY, 3aCTO-
COBYBAaHI JI0 3JI0YMHIIS, TOBUHHI BiJIIO-
BIZIaTH CTYNCHIO CYCIUTBLHOI HeOe3NneKu
3JI04MHY,a TAKOK 0co0i 3mounHI (bapa-
Herp & LkonbHikoB, 2019: 23).

A.B. MoBuan 3a3Hauae, IO OC-
HOBHUMH JII€BUMH CITOCOOAMHU npomz[i'l'
Kopynuu Ta KOPYIIIHHUX TPOSIBIB €:

CTBOpEHHS! CriemiaaizoBaHOTO aHTH-

KOpYIHIiAHOTO cymy Ta HamauHus Ha-

[IOHAJILHOMY  aHTHKOPYIMIIHHOMY

OIOpo TpaBa aBTOHOMHOTO 3HATTA

iH(opMallii 3 KaHaJiB 3B’ SI3KY;

— YIOCKOHAJEHHS AisuibHOCTI Harrio-
HAJBHOTO areHTCTBA 1 3amoOiraHHs
Kopymiii moao 3ade3rneucHHs edek-
TUBHOI TEPEBIPKH €-JIeKIapaniii BH-
COKOITOCAQJIOBIIIB T2 ONEPAaTUBHOTO
pearyBaHHS Ha BUSIBIICHI TOPYIIICHHST,

— 0OpaHHs KepiBHHIITBA Ta 3arycK Jlep-
JKaBHOTO OIOPO  PO3CIiIyBaHb, SKE
OyJie MPOTHITISITH KOPYIIIIT B CTPYKTY-
pax MpaBOOXOPOHHUX OPTraHiB;

— 3amyck HarionaneHOro — areHtcTBa
VYKpaiH¥ 3 TUTaHb BUSBIICHHS, PO3LIYKY
Ta YIIPaBIiHHS AKTHBAMH, ONCPKaHUMI
BiJT KOPYIIIMHKX Ta 1HIIHX 3T0YHHIB;

— CIPOILEHHS MPOIEAYPU MOAATKOBOT
3BITHOCTI Ta CIUIATH ITOJATKOBUX 1
HETIOJAaTKOBUX IIATEXKIB;

— pedopMyBaHHS JepKaBHOI CITyKOH
Ta CIy)kOM B OpraHax MICIICBOTO
CaMOBPSIYBaHHS 3 METOIO 3a0e3Ie-
YeHHS i1 IpoQeciitHOCTI;

— 3QIyYCHHS HACENICHHS IO CTBOPCH-
HS TPOMAJICBKUX OpraHi3alii y mpo-
THIT KOPYIIIIii;
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— (opMyBaHHS CHUCTEMH TiJATOTOBKH
(haxiBIB 3 AHTHKOPYIIIHHOT HisUTb-
HOCTI Ta MPOBEJCHHS aHTUKOPYII-
IHOT OCBITH B CUCTEMI MHiATOTOB-
Ki (axiBIiB yCiX cHemiaabHOCTeH
(Moguan, 2017: 119).

Bucnosexu i nepcnexmuséu.

OTxe, KOpYNIi0 MOKHA BU3HAYUTH

SIK 3JIOBXKHBAHHS JCP)KABHOIO BIAIOI0 B

istx ocoOucToi BUroau. [HIMMU CIIO-

BaMH, LI CUCTEMa BiJHOCHH, SIKa JOIIO-

Marae BIIACHUKaM KaIliTalry KyIlyBaTH

BCE — MUIBIH, BIUIMB, 3aKOHH, PIIICHHS

Ha CBOIO KOPHUCTB, 3aCTYITHHIITBO 3aKO-

HOJIaBYO1, BUKOHABYOI Ta CyJIOBOI BIIaJIH.

Cepel yMOB, SIKi CIIPUSIFOTH TIOITUPEHHIO

KOPYTIIHHUX IPOsBIB B YKpaiHi i BU3HA-

YaIOThCSl HAKCYTTEBIIIMMU, € YMOBH, SIK1

BHILTABAIOTh 3 CKOHOMIYHOI CUTYaITii:

— HaMaraHHs IIOICH, IOBENCHHX 10
BiI4ar0, 3apOOUTH TPOIIIi OY/Ib-SIKUM
CII0CO00M;

—  COLIaJbHO-TICUXOJIOTIYHI KOH(IIKTH
MK HaWMaHUMH TpaIliBHUKaAMH 1
KepiBHUKAMH, SIKI 3aTPUMYIOTh 3a-
pOOITHY TUIATY;

— 'y TpaliBHUKIB BHHHUKAE OaKaHHS
TIOMCTHTHCS YU TIPOIATHCS;

— HecIUIaTa TOJATKIB Ta BHIUIATa 3apIl-
JaTH B KOHBEPTaxX, IO IIIPHUBAE CKO-
HOMIYHY CTaOUTHHICTh KpaiHh Ta Jia€
OCHOBY ISl PO3BHTKY pEHIIepCTBA Ta iH.
[Ipotunis Ta 3amo0iraHHs KOPYIIIil

CBOTOJIHI € TPIOPUTETHUM HAMPSIMKOM

y po0oTi MPaBOOXOPOHHHUX OPTaHIB Ta

JUSUTBHOCTI YChOTO CYCIIIBCTBA B YChO-

My cBiTi. He Oyae mnepeOiiblIcHHIM

BIJI3HAYUTH, [0 CaMe KOPYIIIisA Hapasi

€ OCHOBHHM «BOPOTOM» JUIS CTaJIOrO

1 TOTY)KHOTO PO3BHTKY Ta 3POCTAaHHSI

3araJlbHOTO pIiBHS OJIaromoiayddst Ha-

CENICHHS Y BCiX PO3BUHCHUX, EMOKpa-

THYHUX, BUTbHUX KpaiHax. Kpainax 3

CIJIPHOIO EKOHOMIKOIO, Y SIKHX 3a0e3-

MIEYYIOThCS TIPaBa JIFOIUHH, SKi B 3MO31

mo0aTH Mpo cBOIX rpomasH. [Ipobie-

MaTuKa MpoTUAii KOpymii aust YKkpainu

€ KITFOYOBOIO HA CyYacHOMY €Talli.

Jlist BOOCKOHAJCHHS OisZIBHOCTI 3

MPOTHIIT KOPYIIiT HEOOXiTHO,

—  TIO-TIepIIie, BIOCKOHAJICHHS YHHHOTO 32~
KOHOZIABCTRA (y TOMY YHCIT i IPUAHST-
TS HAyKOBO OOIPYHTOBAHOTO ITAKETA aH-
THKOPYITLIHHUX 3aKOHO/IABYMX aKTiB);

— To-Apyre, BceOIYHE BUKOPUCTAHHS
MTO3UTUBHOTO 3aKOPIOHHOTO JIOCBI-
Jly TIPOTHIIT KOPYIILIT;

— TIO-TPETE, 3aJyUCHHS OO AHTHKOPYII-
[IMHUX TPOrpaM IIMPOKHX BEPCTB
HACEJICHHS Ta CYCITUILHUX IHCTUTYTIB;

— II0-4eTBEpTE, MOKPAIICHHS MPEBEH-
THUBHOI JISUTBHOCTI MIOAO MPOTHIIT
KOPYIIIIi.
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Summary. The article explores ways to overcome corruption and corruption in Ukraine
through the prism of criminal law analysis.

It was found that preventing and combating corruption is not only important but also a
rather complex process of building a modern legal socially oriented state, due to the dynamism
and multi-vector nature of social relations, as well as the constant improvement of forms and
methods of criminal activity. The criminogenic situation that has developed in the last decade in
Ukraine is characterized, in particular, by the unprecedented spread of corruption.

It is determined that the effective fight against corruption requires a scientific concept of its
prevention. One of the main principles of such a concept should be the understanding of corrup-
tion as a socially conditioned phenomenon. Based on this, it is necessary to develop a strategy
and tactics to combat it, set appropriate goals, determine the means to achieve them, the level
of material, financial, organizational and legal support. In addition, it is important and necessary
to understand that the spread of corruption and the commission of acts of corruption is criminal,
in connection with which it is possible to study ways to overcome corruption through the prism of
criminal law, which determines the relevance of the study.

It is concluded that in order to improve anti-corruption activities, it is necessary, first, to im-
prove the current legislation (including the adoption of a scientifically sound package of anti-cor-
ruption legislation); secondly, full use of positive foreign experience in combating corruption;
third, involvement of broad sections of the population and public institutions in anti-corruption
programs; fourth, improving anti-corruption prevention activities.

Keywords: corruption, corruption manifestations, corruption risks, criminal law, criminal lia-
bility, criminal-legal analysis, corruption, civil servants, corruption crimes
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®I13UYHE HACUNBCTBO B CIM'T:
CYTHICTb TA 3ACOBU NPOTUAIT

H.A. CTACIOK, acnipaHm
Kaghedpu admiHicmpamueHo2o0 ma (piHaHCOB8020 Npasa
(Haykoeuli KepieHUK — KaHOUOamM OPUOUYHUX HayK, npogecop O.C. Apa)
HauyioHanbHull yHisepcumem bGiopecypcis i npupodoKopucmysaHHs YkpaiHu
E-mail: nadia20.01@ukr.net

AHomauyis. Haykosa cmamms po3Kpusae cymHicme hi3udHO20 HACUALCMBA AK
opmu OOMAWHLO20 HACUMLCMBA MA HENPABOMIpPHOI nosediHKU ocobu. BuokpemnaeHo
03HAKU (Pi3U4HO20 Hacusabcmea 8 CiM’i. Y3aeanbHeHo MPu4uHU, Wo npu3sodsame 00
Hacunbcmeaa y cim’i: a) coyianeHi; 6) ekoHOMIYHI; 8) nedazoeiyHi; 2) npaesosi; 8) NoaimuyHi;
e) gizionoeiyHi ma iHwWi.

HopmamusHoto ocHo80K 00cniomeHHA € KoHcmumyyid, 30KOHU ma  iHWi
HOPMaMUBHO-NPasosi akmu YKpaiHu, Aki peaynorome 3axo0u npomudii Hacunbcmaa,
yeoou, deknapayii OOH, yxseanu Ypady YKpaiHu i3 3a3HaYeHUX MUMaHse.

TaKoX, po3271aHYymo npozpamu 041 nocmpaxoanux oci6 ma oci6 s4uHuswu oaHe
npasonopyweHHs, AKi 8idobpaxceHi 8 3akoHi YkpaiHu «[po 3anobieaHHa ma npomudito
0OMAWHbLOMY Hacusnscmay». BuoOKpecneHo posnb 2pomMadcbKocmi ma OepHasHUX
cmpyKkmyp y peanizayii 3akoHodascmeaa wj000 npomudii hiau4Ho20 Hacusnecmaa.

BucHosKom cmasio me, Wo hizuyHe HacusnbLCmMaeo y cimeliHUX 8iOHOCUHAX BUMA2AE He
minbKu nocuseHHsA 8idnosioansHocmi 3a nepedbayeHi y KpumiHaneHomy KooeKci YkpaiHu
OifHHA. A MAKOX HAMUCAHHA MemoOUYHOI pekomeHOauii Ha ocHosi Kodekcy YkpaiHu rnpo
adMiHicmpamusHi NpagonopyweHHs, Wo00 3arnobicaHHA (i3u4HO20 HACULCMEA.

Knto4osi cnoea: 0OMAWHE HACUALCMBO, HernpasomipHa nosediHKa, HACUI6CMBO 8
CiM’i, ghizudHe HacunbcMao 8 Cim’i, 03HAKU Hacubemea 8 CiM’i, HacubCMBo Had HiHKAMU

AxmyanvHicmo. y ¢ciM’1 Mix il wieHamu. Tomy, 6e3 icHyBaH-
HS e(eKTHMBHHX MEXaHi3MiB, 3a0e3reye-
HMX HOPMATHBHAMHU 1 IHCTUTYLIHHMMH

TapaHTisSIMI HEMO>KJTMBO BUPIIIIATH [IPOOTe-

Ha nanuwii wac CBIT B3iTKHYBCS 3
poOIIEMOIO JIOMAIIHBOTO HACHILIS, SIKE

MOIIUPEHE Y CyYacCHOMY COLIATbHOMY
MIPOCTOPI, & TAKOXK OJHIEI0 3 HAHOUIBIII
PO3MOBCIOMKEHUX y CBITI (hopM mopy-
IICHHS TIPAB JIFOHHU.

HenocratHiM € po3yMiHHS TOTO, IO
MICTUTBCSL Y TOHSTTI «(i3UYHE HACHILISD
KOITM TOBOPHUTHCS PO 3aCTOCYBAHHS HOrO

My HacHIbCTBA. OTKE HEOOXITHIM € KOMIT-
JIEKCHE JIOCIIDKEHHs, sKe O JIO3BOJIMIO
BITHAWTH HOBI IUISIXH MOMNEPEIKECHHS 1b-
Oro SIBUIIIA Ta 3aCO0IB PeasTbHOT JOMOMOTH
sKepTBaM (DI3MYIHOrO HACHIIHCTRA.
ITpoGiieMaTuKy HaCHIILCTBA IJIH-
00KO aHaJi3yBald Ta JOCIIDKYBAINA Y
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CBOIX pPOOOTAaX BITYM3HSHI HAYKOBIII:
A. Aupnpeesa, O. boiiko, I1. Brnacos,
O. Bonsiaebka, B. T'onina, A. I'yceliHoB,
1. Janpmmn, M. JImutpenko, A. 3aii-
neB, A. Kosansos, B. Jynees Ta in. Ixni
Tparli MiCTSATh OKPEeMi aclieKTH mpooiie-
MU HACWJIbCTBA B CiM’T Ta MUIAXIB HOToO
3armo0iraHHi0, a MHTaHHS aHami3y o¢i-
3MYHOTO HACHJIBCTBA, 30KPEMa, N1ETab-
HO HE PO3IIINAIUCS, IO 1 3yMOBHIO
00OpaHHIO TEMU JTaHOT HAYKOBOI CTATTI.
Memoto 0Oocnidrycenns BUCTYIIAE
BHU3HAUCHHS TIOHSTTS HACHJIBCTBA Ta
3MICTy HACHJIBCTBA B CiM’T; yTOUHECHHS
HOro 03HAK; PO3KPHUTTS 3MICTy HOHSITTS
Ta (HOpM MPOSBY (PI3UIHOTO HACHIILCTBA
B CiM’T; BHOKPEMJICHHS IPUYUH JTaHOTO
SIBUIIA Ta 3aCO01B OOPOTHOU 3 HUM BiJI-
MIOBITHO 10 3aKOHOJIABCTBA YKpAiHH.

Pesynomamu.

Crarrs 173-2 Konekcy Ykpainu mpo
AIMIHICTPaTHBHI TPABOIOPYILICHHS (Iai
— KVYnAIl) poskpuBae, HacHIBCTBO B
CIM’i, SIK yYMHCHE BYMHCHHS OyIb-sIKHX
Jii (Pi3UYHOTO, MCHXOJIOTTYHOTO YK KO-
HOMIYHOTO  XapakTepy (3acToCyBaHHS
(hi3MYHOTO HACWIIBCTBA, II0 HE 3aBIAJIO
(hi3uyHOrO OO0 1 HE CHPHYMHHIIO Ti-
JIECHUX YIIKOIKEHbB, MOTPO3H, 00pasy un
TepeCiayBaHHs, TI030aBICHHS IKUTIIA,
TXKI, OJIATY, 1HIIOrO MaliHa abo KOINTIB, HA
SIKI TTOTEPIUIMA Mae Tepen0adeHe 3aKo-
HOM TIPaBO TOIIO), BHACIIIOK YOI0 MOIIA
OyTH yu OyJa 3aBIaHa IIKoaa QisHIHOMY
a00 TICUXIYHOMY 3I0POB’FO TTOTEPITLIONO, a
TaKOK HEBUKOHAHHS 3aXHCHOTO IIPUITICY
0C00010, CTOCOBHO SIKOI BIH BHHECEHMIA,
HEIPOXO/DKEHHST KOPEKIIHHOI ITporpamMu
0c00010, sTKa BUNHIIIA HACKIILCTBO B CIM 1.

Omxke, B3aralbHOMY HACHJIBCTBO PO-
3YMIIOTB, SIK: TOOUTTST; 3HYILAHHS;, CBAPKH,
00pa3y; TPUHIDKCHHS; MOPAIBHHUN Ta
TICUXOJIOTIYHUN THCK; TIPUMYC; 3BHHY-
BAUCHHS, HACIUIbHE OOMEKEHHS; i30JI1-

1isT; eKOHOMIYHHI KOHTPOJIb; MPUMYC JI0
UTF00Y; HACHIUTSL Ha PENIriiHOMY TPYHTI;
CEeKCyasbHI JIOMAaraHHs; 3IBaJITyBaHHS,
Jiep>KaBHHI TUCK; JTOMAIIIHE HACHIIBCTBO.

Bimmopinno, y KpuminameHOMY
KoZieKci YKpaiHW mepenbaueHi Taki
3JI0YMHH, [0 € OJHHUM 13 BUIB JOMAalll-
HBOT'O HACHJIBCTBA!

(hi3uyHEe HACHIBCTBO: YMHCHE JIer-
K€ TIJIECHE YIIKOKeHHS (cTarTs 125),
YMHCHE TSDKKE TUICCHE YIIKOIKCH-
Ha (ctatTs 121), mo60i 1 MOpIyBaHHS
(crarts 126), 3amumienHs B HeOe3-
meri (crarrs 135), 37icHe HEBMKOHAH-
Hs OaThbKaMH, OIIKyHaMH 4YH TIKIy-
BaJIbHUKAMH BCTAHOBICHHX 3aKOHOM
000B’SI3KIB 110 OISy 32 JUTHHOIO a00
3a 0co00I0, MIONO SKOI BCTaHOBJICHA
OITiKa YM MIKITyBaHHS, IO CIIPHYMHUIO
TSOKKI HACTiAKK (cTaTrTs 166).

PosmisiHemo, Outbin AeTaibHIIIE (i-
3UYHE HACHUJILCTBO. Llel Bua JOMaIHBOro
HACHIIBCTBA € KPHMIHATGHO-TIPOTHTIPAB-
HUM BIUIMBOM Ha OpraHi3M 1HIIOi JIO-
JIMHH, SIKMHA BYMHSIETBCS MPOTH 1i BOMI H
CHIpHYUHSE T (Qi3HYHy IIKOAY: CMEpTb,
TIOTIPIIICHHS 30POB’sl, TOPYIIIEHHS Tijiec-
HOT HEIOTOPKAHOCTI, T030aBICHHST 0COOH-
croi ceoboum (Illemmryuenko, 2007: 501).

Hampuknan, JI. 1. layxman ¢isundane
HACHIILCTBO BHOKPEMITIOBAB SIK CYCITUTHEHO
HeOe3MeYHNd TPOTHITPABHAN BIUIMB HA
OpraHi3M 1HIIIO JTFOMHH, BANHEHUH ITPOTH
1i Bomi (I"ayxman, 1974: 3). Jlesiki HayKoB-
1 1111 (I3UIHEM HACHIIBCTBOM PO3YMIIOTh
YCBIIOMIICHE TIPOTHIIPABHE 3aCTOCYBAHHS
(I3MYHOT CHITH TS TIOPYILICHHS TLJIECHOT
HEJIOTOPKAHOCT] 1HIIOT JIFOMWHU 1Mo3a 1i
BoJieto abo Beymeped 1 (KoTenmbHUKOBA,
2008: 189); mpOTHUIPaBHHUH CYCMLILHO
HeOe3MeYHN BIUIMB HA OPraHi3M 1HIIOT
JFONVHH, SIKUA PO3yMIETBCS B MOPYILCH-
Hi TIJIECHOI HEOTOPKAHOCTI 0COOM uepes
30BHIIIHI TOKPOBU Tia ab0 BHYTPIIIHI
opranu (Xaxyna, 2003: 103); HacuibCTBO,
SKe  3HICHIOETECS — OEe3M0CepeIHBOMY
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KpumiHaneHe npaso ma KpumiHansbHUl npoyec

BIUIMBI Ha OpraHi3M JIFOIMHH: HAHSCEHHS
1000iB, TIIECHUX MOIIKO/PKEHb. B pe3ysib-
Tari (HI3MIHOTO HACKIILCTBA MOTEPITLIIOMY
MOXYTh OyTH CHPHYMHCHI CTpaXKIaHH:,
samnomisHa 1kofa 3mopos’ro  (Comon-
HukoB, 2007: 257).

Sk Bxe 3a3Hadanoch (i3UUHE Ha-
CHJIBCTBO MOKE ITOJISITATH B TOMY YHCIIL
1 y He3aKOHHOMY 11030aBJICHHI BOJIi (CT.
1 3akony VYkpainm «[Ipo 3amobiranHs
Ta TPOTUAII0 TOMAIIHHOMY HACHIb-
ctBy» Bim 07.12.2017 p.) .

Tak, y ct. 29 Koncrutynii Yipainu
BKa3aHO, II0 KOJKHA JIFOIMHA Ma€ MPaBo
Ha CBOOOTy Ta 0COOMCTY HEOTOPKAHICTB.
Tomy  BUSIBJICHHS  KPHUMIHOJIOTTYHHX
O3HAK BKA3aHOI'O JISHHS, € HEOOXIIHIM,
IO JI03BOJIUTH BIOCKOHATUTH CHCTEMY
3aXOiB CIIPSIMOBAHUX HA 3al00IraHHs Ta
MPOTHAIIO TAKUM 3II0YMHAM Tiependade-
HHX 3aKOHOJJABCTBOM.

HeszakonHe mo30aBieHHsT cBOOOIU
MIEPECYBAHHS OJHOTO 3 TOAPYXOKS YU
0CcOOM siKa pa3oM MPOXKUBAE B 00 €K-
THUBHIA pealbHOCTI, HE € PIiIKICHUM
sBUIIeM. BTIM BHIIQJKH, KOJIA YOJIOBIK,
IUTSL IPUKITAMY, HE BHITYCKAE IPYKUHY 3
JIOMY, BUPIIIYIOUH, 5K 1 Ie il TPOBOIHU-
TH JO3BULIA, 3aJHIIAIOTHCS JIATCHTHH-
MH 1 77151 OUTBIIOT YACTHHH CYCIIJILCTBA
3Jaf0THCSI TTOBHICTIO «O€3HEBHHHIMI.

Hacamnepen, mincraBaMu Takux
3JI0YMHIB HaWyYacTillle € PEeBHOII, Bif-
MOBa MOTEPIiNIOi 0COOU POJOBKYBATH
CTOCYHKH, CEKCyaJlbHI CIIOHYKaHHS,
MOMCTa Ha MoOYTOBOMY PiBHi.

MoHa BUAUIATU 1HIII BUNAI-
KA HE3aKOHHOTO I1030aBJICHHS BOJI, a
came, 3JI0YMHH BYMHEHI IION0 CHHA Ta
IIOHBKH, O0aThka ab0 MaTepi Yl CTOCOB-
HO IHINOI BKa3aHOI y 3aKOHI 0OcoOwu.
Cepen mepepaxoBaHUX JKEPTB 3a3HaYC-
HUX 3JI0YHMHIB JOMIHYIOTh CTapiii 3a
BiKOM 0co0OH. YacTHHA TOTEPIIINX Bij
HE3aKOHHOT'O TI030aBIICHHS BOJIi — JIFOU
MMOXHUJIOTO BiKY, XBOPi, HEMiUHi.

Bei 1l BUIIAAKU HE 3HAXOOATH CBOT'O
BiZI0Opa)keHHs B OQILIIHHINA CTATUCTHII Ta
Marepiajiax KpUMIHATBHUX MPOBAKCHb,
TOMY TOBOPHTH TIPO HHX OUIBII JCTANb-
Hillle CKJIAMHO. AHATI3 KPUMIHAIBHUX
MPOBAKECHb A€ TTICTABH JIJIS BUCHOBKY,
0 PEECTPYIOTHCS, SK TPaBUIIO, Hau-
OLIBII PE3OHAHCHI 3JIOYHHH.

Ille omHUM i3 BUIIB (Hi3MYHOTO Ha-
CHJIBCTBA € HACHIIBCTBO MPOTH JKIHOK. Y
ct. 1 Jlexknaparnii OOH (Bixg 20.12.1993
p.) BKazaHo: «HachibcTBO 110,10 JKIHOK
— 11¢ OyJb-SIKUil aKT HACHJILCTBA, CKOE-
HHH Ha TiACTaBl CTATEBOI O3HAKH, IKHI
cnpuyrHsie ab0 MOXE CIPUYHHUTH
GI3MYHMIA, CTaTeBUH YM TICHUXOJIOTIY-
HUHI 30UTOK a00 CTpakIaHHs KIHKaM,
a TaKOX 3arpo3a CKOEHHS TaKHX aKTiB,
MPUMYCOBE YU JIOBIJIbHE MO30aBICHHS
cB000IM 200 OCOOUCTOrO KUTTD».

Cr. 2 3a3HaueHoi Jlekmapariii Bu3HaYae
PI3HOBH/IU Ta BUTIAJIKU HACUIILCTBA ITPOTH
JKIHOK: 1) (hi3ruHe, cTaTeBe T ICUXOJIOTIY-
HE HACWILCTBO, III0 Ma€ Micie B ciM’l,
BKJIFOYHO HaHECEHHS I1000iB, CTaTeBHI
MPUMYC JIIBYATOK Yy CIM’1, HACHJIBCTBO
MOB’si3aHe 3 MPUAAHUM, 3IBAITYBaHHS
JPYKAHA ~ YOJIOBIKOM,  TOIIKO/DKCHHS
JKIHOYMX CTATeBUX OPraHiB Ta IHIII Tpa-
JUALIAHI BUM MPAKTUKH, [0 CIIPUYHHS-
F0Th 30MTKH KiHKaM; 2) (hi34HE, CTaTeBe
Ta TICUXOJIOTIYHE HACWIILCTBO, IO Mae
MICIIC B CYCIIICTBI B IIIJIOMY, BKJTFOYHO
3IBAITYBAHHSI, CTATCBUI MPUMYC, CTATCBE
JIOMaraHHs Ta 3aIKyBaHHS Ha pPOOOTI,
y 3aKjIazax OCBITH Ta B IHIIUX MICIIfX,
TOPTIBIIO JKIHKAMH 1 PUMYC JIO ITPOCTH-
Tyii; 3) i3udHe, cTaTeBe Ta MCUXOJIOTIY-
HE HACHJIBCTBO 3 OOKY JICp)KaBH.

3a HaBeJeHMMHU JaHUMH Bcecsirt-
HBOKO OpPTaHi3alli€0 OXOPOHHU 310POB’,
KO’KHa II0CTa JKIHKA 3a3Hajia HaCHJIb-
cTBa B ¢iM’1. BignoBigHo 10 KX XKe aa-
HUX, 115 MPOOJIeMa € JIy’Ke TOCTPOIO IS
E€KOHOMIYHO €1a00 PO3BUHEHHMX KpaiH,
MpH [BOMY KIHKHM B IIUX KpaiHax i3
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Puc. 1. HacuiibeTBO Haj :KiHKamMu B ¢iM'l B iHIInX kpaiHax

O1UTBIIOK0 BIPOTIIHICTIO BU3HAIOTH TaKe
HACHJICTBO HaJ| COOOI0 BHITPABIAHUM
(Komomoennp, 2011: 202). Haememo
JIaH1 HACWJILCTBA HAJ KIHKaMH B ¢iM’1 B
IHIIMX KpaiHax (puc.l) .

Tak, B Vkpaini 3a 2018 p. momirris
3apeecTpyBasia Outbinie 7,7 THCSY 3asB
mpo ¢akr Hacwwis. I{opoky Takux
3BepHEHb cTac OubIe Ha 15 %, 60 KIHKH
TIEPECTAIOTh OOSTHCS 3asBIISITH HA KPUBJI-
HUKiB. Lle He ToMy, 110 30UTBIIYETHCS
KUIBKICTh CIMEHHHX HACHJILHHUKIB, 2 TOMY
10 HApOJI, )KIHKK B OUIBIIOCTI, TIOYHMHA-
FOTh TIPO IIe TOBOPUTH. Ha npeBeHTHBHUIA
OOJTIK B TOJIIIi IIBOTO POKY MOCTABHJIH
Maibke 4 THCAY CIMEHHHMX KpPUBIHHKIB.
3a 3asBaMH CKPUB/DKCHUX CKJIAH TIOHA]T
S THCSY aaMiHMaTepiaiiB. Ae Il ToKa3-
HUKH He IMOBHICTIO BiZOOPaKaroTh peaib-
Hy KapTHHY IOIIUPEHOCTI HACHIILCTBA
Haj JKIHKaMH, OCKUILKM IIUM JIISTHHSIM
MpUTaMaHHa BUCOKA JIATCHTHICTb.

OTXe, MPOTHISI HACKIIBLCTBY ILIOJI0
JKIHOK € CHOTOIHI OJHUM 13 BaXKJIUBUX
HampsIMiB CYCIIBHOTO PO3BUTKY. [Ipu
3MIACHEHHI HACHJIBCTBA BiJOYBaEThCS
MOPYIIEHHSI TpaB 1 CBOOOJ KOHKpET-
HOT JIFOUHM, 110 BUMarae BTpy4YaHHS 3
OOKy JIep)KaBH 1 CyCITiIbCTBA. 30KpeMa,
BUPOOJICHHSI ~ HAJICKHHUX  MPABOBUX
3ac00iB ii BUPIIICHHSI.

Bucnoexu i nepcnexmueu.

OTxe, TOHATTS HACHIBCTBO — II€
YMHUCHHUH BIUIMB OJIHIET 0COOW HAa IHIIY,
SIKUE 3MIHCHIOETHCS TIPOTH BOJII OCOOH
Ta TSATHE a00 MOXKE IMOTATHYTHU 33 COO0I0
3aI0/IisTHHS IIKOJIH.

Hacammnepen, ¢i3nyHe HacHIBCTBO
— e YCBIJIOMJICHE 3acTOCyBaHHs (i-
3WYHOI CHJIM 3 METOIO MPOTHUIPABHOTO
BIUIMBY Ha OpPTaHi3M IHIIOI JFOMUHH
rmo3a ii BoJyiero abo Bcyreped i, sIKui
MPOSIBIIETBCSL B IOPYIICHHI TiIECHOT
HEJO0TOPKAHOCTI 0COOM Yepe3 30BHIIIIHI
MMOKPUBH TiJ1a 200 BHYTPIIIIHI OpTaHU.

Binmprricts BUNAIKIB 3M1HCHEHHS (i-
3WYHOTO HACHIBCTBA MPOSIBIIETHCS B
HAHECEHHI PI3HOTO POJy TIIECHUX YII-
KOJDKCHB, MO0O0SX, MOPIYBaHHIX, 00-
MEKEHHI CBOOOIH NIepeCyBaHHS TOLIO.

Y 3B’s13Ky 3 BUILC BUKJIATICHUM, 3HAY-
Ha TIOIIUPEHICTh HACWIBHUIBKHAX il
caMe y CIMEHHUX BiJJHOCHHAX BHMAarae
HE TUIBKM IIOCWIEHHS BiAOBiIAIb-
HOCTI 3a mnepenbaveni y KpumiHaabHO-
My KOJEKCI YKpaiHu JisHHS. A Takox
HAIMCaHHSA METOIMYHOI pPEeKOMEHHAIil
Ha ocHoBi KVYmAm, mo/o 3amo0irags
¢biznuHOrO HacwibcTBa. Takoxk, HEOO-
X1JIHO CTBOPHUTH BiJIIIOBITHI OpraHu, sAKi
CIIPSIMOBYBaTUMYTh CBOIO HisUIbHICTH
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KpumiHaneHe npaso ma KpumiHansbHUl npoyec

Ha MPOTHU/III0 JOMAIIHBOTO HACHIILCTBA,
3axXUCTy Ta peadimiTaliii ocio, 1o cranu
JKEPTBAMH, TOIIIO.

10.

CnncoK BUKOPUCTaAHUX AxKepen
Kopmekc VYKpaiHM npo agMmiHicTpaTuBHI
npasonopyleHHa: Kogekc YkpaiHu Big,
07.12.1984 p. Ne 8073-X. URL: https://
zakon.rada.gov.ua/laws/show/80731-10
(maTa 3BepHeHHn: 06.05.2020 p.)
KpumiHanbHuit  Kogekc YKpainu: Kopekc
Ykpainu Big 05.04.2001 p. Ne 2341-l1l. URL:
https://zakon.rada.gov.ua/laws/show/2341-
14 (paTa 3BepHeHHsa: 04.05.2020 p.)
BenuKkuii eHUMKAONeANYHUI HOPUANYHWUIA
CNoBHUK / 3a pea. H0.C. LemwyyeHka. TOB
«BnaasHuMuTBO «HOpMAanYHa gymka», 2007.
992 c.
fayxmaHn J1.4. Hacunne Kak cpeactso
CoBepLUeHMA NpecTynaeHuna. HOpu-
Auyeckan nutepatypa, 1974. 167 c.
KoTtenbHukosa E.A. PasrpaHuyeHue Ha-
CUNbCTBEHHbIX W HEHACU/IbCTBEHHbIX
NpecTynieHnii NpoTMe Nos0BON cBOGOAbI
M NONOBON HenpuKkocHoBeHHOCTU. 2008.
Ne 5 (280). C. 188-195.

Xaxyga HO0.  HacwnbctBO K
NepeLKoyKaHHA  3AjMiCHEHHIO  BMBOpYOro
npasa. MNpaso YkpaiHn. 2003. Ne 4. C. 102-103.
ConopgHukos B.B. Coumonorua coumanb-
HO-Ae3ajanTupoBaHHOl  cembu.  CM6:
[OupekT, 2007. 384 c.

Mpo 3anobiraHHA Ta NpOTUAiI0 AOMaLl-
HbOMY HacuabCTBY: 3aKOH YKpaiHu Big,
07.12.2017 p. Ne 2229-VIIl. URL: https://
zakon.rada.gov.ua/laws/show/2229-19
(maTa 3BepHeHHn: 22.04.2020 p.).
KoHcTuTyuia YKpaiHu: 3akoH YKpaiHu
Big 28.06.1996 p. Ne 254k/96-BP. URL:
https://zakon.rada.gov.ua (aata 3BepHeH-
HA: 04.05.2020 p.).

[Jeknapauis OOH npo BUKOpiHEHHA HacWb-
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URL: http://wu.cn.ua/law/vykor_nasylla.pdf
(naTa 3BepHeHHs: 12.05.2019 p.).
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Summary. The scientific article reveals the essence of physical violence as a form of domestic
violence and unlawful behavior of a person. Signs of physical violence in the family have been
identified. In general, the reasons that lead to domestic violence are: a) social; b) economic; c)
pedagogical; d) rights; e) political; e) physiological and other.

The normative basis of the study is the Constitution, laws and other normative-legal acts of
Ukraine, which regulate measures against violence, agreements, declarations.

Also, the programs for victims and those who committed this offense, which are reflected
in the Law of Ukraine «On Prevention and Suppression», are considered. The field of publicity
and state structures in the implementation of legislation on counteraction to physical violence
is highlighted.

The conclusion was that physical violence in family relations requires not only the strength-
ening of responsibility under the Criminal Code of Ukraine and the Code of Conduct. As well
as writing a methodological recommendation based on the Code of Ukraine on Administrative
Offenses to Prevent Physical Violence.

Keywords: domestic violence, misconduct, domestic violence, physical violence in the family,
signs of domestic violence,violence against women
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OF INFORMATION RELATIONS IN THE GLOBAL INTERNET
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E-mail: yanchukjv@ukr.net
L.V. HOLOVIY, PhD (Law),
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E-mail: Lyudmyla_Holoviy@nubip.edu.ua

Summary. The article analyzes the international legal regulation of information relations
on the global Internet. The role of international law in regulating public relations concerning
the development of the global information society is studied. Attention is paid to the main
normative legal acts that enshrine EU citizens & apos; rights and freedoms in the information
sphere. It is noted that the rules of & quot govern the international legal framework for the
regulation of information relations on the Internet «soft law», which are enshrined in the
resolutions of international organizations and are not binding. Emphasis is placed on the need
to enshrine in international regulations in the field of Internet relations the basic concepts
applied to these relations to resolve possible disputes in the legislation of different states

Keywords: international legal regulation, information space, global network Internet,
information relations

Introduction.

Today, the level of development of
the international community is deter-
mined by the growing role of informa-
tion, which is the result of social activity
of people, their high information cul-

ture, the rapid development of informa-
tion and communication technologies.
On the basis of information that has be-
come a Strategically important resource,
a new concept of modern society has
been formed, where human knowledge
and intelligence are the highest values.
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The main basis for the further inten-
sive development of the global informa-
tion society is the global Internet, which
forms a special channel for the dissemi-
nation and exchange of information, the
information environment.

The purpose of the article is anal-
ysis international legal regulation of
information relations on the global In-
ternet.

Results.

Modern globalization trends determine
the development of the global informa-
tion society and accordingly affect the
development of the national information
society, in particular in Ukraine. The im-
portance and role of effective cooperation
and cooperation between states is grow-
ing. The decisive role in regulating public
relations for the development of the global
information society belongs to interna-
tional law (a complex set of legal norms
created by states and intergovernmental
organizations through agreements and are
an independent legal system governed by
interstate and other international relations)
(Aristova, Krehul & Kurylo, 2012: 62).

The international documents of the
World Summit on the Development of
the Information Society (Geneva 2003
and Tunisia 2005) define the coordi-
nating role of the state in the processes
of forming the information society, as
well as the need for all member states
to adopt appropriate national strategies
and programs (Kalishenko, 2020).

In accordance with the Law of
Ukraine «On the Basic Principles of
Information Society Development in
Ukraine for 2007-2015», the mechanisms
of Ukraine’s integration into the world
information space are the directions of
Ukraine’s international cooperation. As
noted in Section 4 of the Law, the policy

of international cooperation of Ukraine
and its participation in the development
of the global information society, the in-
tegration of Ukraine into the global infor-
mation space is of particular importance.
In the future, we note that on the
basis of the «Agreement on Partner-
ship and Cooperation between Ukraine
and the European Community and their
Member States», on September 14,
2000 in Paris, a «kMemorandum of Un-
derstanding was adopted between the
Directorate General for Information
Society of the European Commission
and the State Committee for Communi-
cations and informatization of Ukraine
for the development of the information
society». The significance of this doc-
ument is that the parties «have agreed
to cooperate for the development of the
information society in Ukraine, giving
it high priority». The document states
that the purpose of this Memorandum is
to expand cooperation between the par-
ties in the field of information society
in order to accelerate the provision of
services in Ukraine. The memorandum
of understanding allows to improve co-
operation, firstly, in the field of strategy;
secondly, in the development of joint
legislation and the creation of condi-
tions for a market economy in the field
of information society services.
Specific areas of cooperation, as
noted in the Memorandum, are the fol-
lowing: 1) continuing the development
of the e-Ukraine program, which meets
the needs of Ukrainian society, stimulat-
ing the development of information so-
ciety services in Ukraine; 2) exchange
of advice and participation in relevant
activities within the e-Europe program;
3) exchange of information on frequen-
cy policy and mobile services of the
third generation in the field of licensing,
standards and spectrum planning; 4) co-
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operation in the development of e-com-
merce services, especially those aimed
at their interaction. Separately, it was
agreed to provide advice in response to
inquiries about the information society
strategy developed in Ukraine, as well
as to provide expert and technical assis-
tance in accordance with existing pro-
cedures and regulations.

Another interesting point in the con-
text of the analysis of the problems of
information security of the European
Union is the consideration of the main
legal acts that enshrine the rights and
freedoms of EU citizens in the infor-
mation sphere. The main document of
the European Union that enshrines such
rights of citizens is the Charter of Fun-
damental Rights of the European Union
of December 7, 2000. The Charter de-
clares that the rights enshrined in it are
based on the constitutional traditions
and general international obligations
of the Member States, as well as in the
Treaty on European Union, the Treaty
on European Communities, the Euro-
pean Convention for the Protection of
Human Rights and Fundamental Free-
doms, charters adopted by the European
Community and the Council of Europe
and in the case law of the Court of Jus-
tice of the European Communities and
the European Court of Human Rights.

Based on the analysis of this docu-
ment, it is advisable to pay attention to
a number of human rights and freedoms
in the information sphere in terms of
information security of the European
Union, which are very similar and prac-
tically repeat the provisions of the Con-
stitution of Ukraine.

Yes, Art. 3 of this Agreement states
that everyone has the right to physical
and mental integrity. Thus, this thesis
correlates with such a national interest of
man in the information sphere as ensur-

ing the human right to protection from
manipulation of individual conscious-
ness and such a constitutional provision
enshrined in Article 34 of the Constitu-
tion of Ukraine, according to which ev-
eryone is guaranteed the right to freedom
of thought and speech, free expression of
their views and beliefs. According to Art.
8 everyone has the right to the protection
of personal information.

Thus, these rules are reflected in Art.
31 of the Constitution of Ukraine, name-
ly: everyone is guaranteed the secrecy
of correspondence, telephone conver-
sations, telegraph and other correspon-
dence, as well as Art. 32 — no one can
interfere in his personal and family life.
Article 11 stipulates that everyone has
the right to freedom of expression. This
right includes freedom to hold opinions
and to receive and impart information
and ideas without interference by pub-
lic authority and regardless of frontiers.
Freedom and pluralism of the media are
ensured. The main idea of this thesis is
enshrined in the Constitution of Ukraine
in Articles 15 (Public life in Ukraine is
based on the principles of political, eco-
nomic and ideological diversity. No ide-
ology can be recognized by the state as
mandatory. Censorship is prohibited.)
And 34 (Everyone is guaranteed the right
to freedom of thought and Everyone has
the right to freely collect, store, use and
disseminate information orally, in writ-
ing or otherwise — at their discretion).

Most international norms are declar-
ative in nature. Therefore, European
Internet law includes many directives
and resolutions. In particular, the fol-
lowing key acts can be identified: Di-
rective 97/7/EC of the European Par-
liament and of the Council of 20 May
1997 on the protection of consumers in
respect of distance contracts (distance
selling); Directive 97/66 / EC of the
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European Parliament and of the Coun-
cil of 15 December 1997 concerning
the processing of personal data and the
protection of privacy in the telecommu-
nications sector; Directive 1999/93 /
EC of the European Parliament and of
the Council of 13 December 1999 on
a Community legal basis for electron-
ic signatures; Directive 2000/31 / EC
of the European Parliament and of the
Council of 8 June 2000 on certain legal
aspects of information society services,
including e-commerce, in the internal
market (e-Commerce Directive); Di-
rective 2000/46 / EC of the European
Parliament and of the Council of 18
September 2000 on the supervision of
entrepreneurial activities of electronic
money institutions; Directive 2002/58 /
EC of the European Parliament and of
the Council of 12 July 2002 concerning
the processing of personal data and the
protection of privacy in the electronic
communications sector; Resolution of
the European Parliament on the safe use
of the Internet and new on-line technol-
ogies of 2 December 2004. On 1 July
2004, a Directive came into force in 15
European Union countries establishing
new rules and procedures for taxing
e-commerce. Now any «digital sale»
will be subject to VAT. Innovations re-
late to the taxation of foreign online
merchants (Mudryievska, 2013: 68—69).

At the same time, the process of uni-
fication of legal norms in the CIS con-
text was launched and continues.

Thus, the following acts can be dis-
tinguished: Model Law «On Electron-
ic Digital Signature» of December 9,
2000; Agreement on Cooperation of the
Member States of the Commonwealth
of Independent States in Combating
Crimes in the Field of Computer Infor-
mation of June 1, 2001 (Mudryievska,
2013: 69).

According to official data, the
amount of information in the global
information space doubles every ten
years, leading to its overload. The main
feature of the existence of the informa-
tion society is the free access of all its
members to the global computer net-
work Internet (Kormych, 2011: 105).

The Internet affects the whole of
society and all aspects of our lives.
Everyone in the world is experienc-
ing the political and socio-economic
consequences of the increasing use of
information and communication tech-
nologies, but despite the fact that these
countries face similar problems, their
political and legal reactions are very
different. The openness of the Internet
almost completely deprives states con-
cerned about the preservation of their
sovereignty of the ability to monitor
what type of content, ideas, views or
information may be made available or
disseminated by citizens. At the same
time, new technologies are being devel-
oped on the basis of the Internet, which
allow states to control Internet traffic
in the form of connections and content
(Benedek & Ketteman, 2013: 117).

The problem of overcoming digital
inequality, which was recognized in the
Okinawa Charter as the main direction
of development of the global informa-
tion society, has not been solved yet.
This international document stated that
everyone should have access to infor-
mation and communication networks.
A key component of this strategy was
the movement towards universal access
for all («Okinavska khartiia...»). At the
same time, the heterogeneity of access to
the Internet is due to both socio-domestic
and economic factors within the country,
and is often part of its political course.

The Organization for Security and
Co-operation in Europe has published
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a report entitled «Control of the Inter-
net», which states that the «black list»
of countries with Internet censorship is
about 20 countries. Some, in particular
authoritarian countries, artificially re-
strict the flow of information and access
of their population to the global infor-
mation space, blocking certain sites and
services. Some countries provide their
citizens with access only to the internal
network, while blocking their access
to the World Wide Web. At the same
time, European governments also make
numerous requests for blocking and
filtering, as evidenced by the Google
Transparency Report, which is conduct-
ed twice a year. In addition, some states
have also proposed allowing Internet
users to have only one public IP address
in order to simplify the process of track-
ing all their communications on the In-
ternet, which would inevitably lead to
restrictions on freedom of expression
(«Zvit Google...»).

There are many countries where the
level of free access to information is
limited or partially restricted, i.e. con-
trolled by the authorities, the most com-
mon: North Korea is the most closed
country in the world. Access to social
networks there has been blocked since
the advent of the Internet. It is logical
that Facebook, Twitter, YouTube do
not work there, not to mention «Class-
mates» or «VKontakte». The North Ko-
rean version of the social network Face-
book called StarCon.net.kp appeared
last May, but disappeared a day later.
China is very jealous of social networks
developed by other countries. Resourc-
es Google, Flickr, Dropbox, Facebook,
Twitter, YouTube, and in part Wikipe-
dia are blocked in China, and residents
use Chinese counterparts. Access to a
number of foreign sites from China is
restricted under the 59 Golden Shield

project (the so-called Great Chinese
Firewall), which has been operating
since 2003. Saudi Arabia periodically
struggles with Facebook and YouTube.
Citizens are encouraged to actively talk
about «immoral» sites so that they can
be blocked. Access to Wikipedia and
even Google Translate was temporarily
lost in the country. In 2012, access to
YouTube was completely closed («lev-
ropy tut nemaie»: top 10 krain...»).
Therefore, it is important to understand
the state of privacy and security of Internet
users, their level of access to information,
is the Report on the availability of services
and data (Google Transparency Report),
which can be described as the Transpar-
ency Report of Google Corporation. Pri-
or to the creation of the Internet Services
and Data Availability Report, Google
constantly received requests from the au-
thorities of various countries to provide
personal information to users, often in
unreasonably large amounts. Security and
surveillance on the Internet have become
central items on the agenda after high-pro-
file revelations by Edward Snowden,
hacking of Sony Pictures Entertainment
servers, discussions about encryption, and
others. On June 6, 2013, information ap-
peared on the Internet that the US National
Security Agency was recording telephone
conversations of millions of Americans.
According to the first publication in a se-
ries of revelations by Edward Snowden,
the telecommunications company Veri-
zon was forced to provide the National
Security Agency with information about
all calls from its subscribers on a daily
basis. Subsequent reports of government
surveillance shocked the world commu-
nity and made transparency one of the
most pressing issues. In response, Goo-
gle CEO Larry Page and Legal Director
David Drummond said the company had
not participated in any program in which
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the U.S. government or any other country
could have direct access to Google’s serv-
ers. In a corporate blog, they noted that the
case of PRISM proves the need for a more
transparent approach and the importance
of the Service and Data Accessibility Re-
port («Zvit Google...»).

On May 13, 2014, the Court of Justice
of the European Union issued an On May
13,2014, the Court of Justice of the Europe-
an Union issued an important ruling on the
confidentiality of Internet users («Ievropy
tut nemaiex: top 10 krain...»). In particular,
he determined that everyone has the right
to request the removal of search results that
contain his name, if they are «inadequate,
irrelevant (or out of date) or excessivey.
The right to be forgotten means that at the
request of a resident of a European country,
Google must remove certain links from the
results of a search query that contains the
name of this person («Sudova sprava...»).
Three years after the entry into force of
this resolution, Google published the re-
port «Three years of the Right to Oblivion»
(«Implementing a European. ..»).

Thus, the issue of the «digital divide»
remains open today, and the further de-
velopment of the Internet creates new
lines of inequality between the popula-
tion of different countries and regions,
which creates contradictions in the in-
ternational political arena. As a result,
new forms of international conflicts,
information conflicts, and network wars
are emerging. Thus, the development
of information technology creates new
challenges to international and national
security, which can be overcome only
by the collective efforts of the interna-
tional community.

The problem of settlement of transna-
tional legal relations on the Internet and
the role of international law in solving this
problem require the development of scien-
tific proposals for their further implemen-

tation. Therefore, it is appropriate to talk
about the international law of the Internet,
which is based on legal norms developed
and adopted by international organizations
in the format of international summits, con-
gresses and forums. Here is an example of
those international documents that regulate
information relations on the Internet. In
particular, on July 5, 2012, the UN Human
Rights Council unanimously adopted an
important resolution «On the promotion,
protection and realization of human rights
on the Internet». The resolution proposed
by Sweden was widely supported by the
international community. The resolution
stated: «The rights that a person has of-
fline should be equally protected online,
in particular, freedom of expression, which
applies regardless of borders and to any
media chosen by a person, in accordance
with Article 19 of the Universal Declara-
tion of Human Rights and the International
Covenant on Civil and Political Rights»
(«Okinavska khartiia. . .»)].

In general, a number of international
legal acts emphasize the minimization of
state control and restrictions on the dis-
semination of information on the Internet,
deny the establishment of restrictions on
content. These include documents adopted
by the Council of Europe, such as: Res-
olution Ne 1120 «On the impact of new
communication and information technol-
ogies on democracy» (1997); Declaration
on European Policy in the Field of New
Information Technologies (1999); Decla-
ration on Freedom of Communication on
the Internet (2003); Declaration of Human
Rights on the Internet (2005) (Dubov &
Ozhevan, 2013: 9-10).

Conclusion and prospects.
Given the global nature of the In-

ternet, the absence of borders, it is nec-
essary that international regulations
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in the field of Internet relations define
the basic concepts applied to these re-
lations to resolve possible disputes in
the legislation of different states. Such
international documents are urgently
needed today, as important issues need
to be addressed, such as the jurisdiction
of states, the responsibility of providers,
the main directions of the international
fight against information terrorism and
crimes that threaten the information se-
curity of global information civilization.
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30608°A301bH020 xapakmepy. HazonoweHo Ha HeobxiOHOCMIi 3aKpinaeHHA 8 MiHHAPOOHUX
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Kntouoei cnosa: mixHapoOHo-npasose peayntoeaHHA,iHpopmayiliHuli npocmip,2nobanbHa
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