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The article is devoted to the analysis of separate aspects of legal support of adaptation of
agriculture of Ukraine to climate change. The relevance of the study is conditioned upon
the fact that global climate change is one of the most acute problems facing humanity
today. The aim of the article is to analyse the current state of legal regulation of issues
related to the impact of climate change on agriculture at the international, European and
national levels, and to develop practical recommendations for implementing measures
to adapt to climate change in agriculture. The methodological basis of the study was the
dialectical method of scientific knowledge, general scientific (formal-logical, methods
of analysis and synthesis) and special-legal method (formal-legal). The article analyses
international, European and national legislation governing climate change and its impact
on agricultural production. The study found that the most vulnerable to climate change
industries is agriculture, which is currently negatively affected by climate trends, which
in modern conditions can not be avoided. In this regard, the problem of climate change
requires the prioritisation of adaptation measures to minimise losses in agricultural
production. At the same time, adaptation involves the creation of new institutions, the
introduction of new policies, the inflow of new funds, and, most importantly — new forms
of thinking. The need to accelerate the implementation of measures to adapt to climate
change in the development of national agricultural policy in parallel with the policy to
prevent climate change. Practical recommendations are offered to the state executive
bodies on the implementation of tasks related to the adaptation of agriculture to climate
change. Emphasis was placed on the need to develop measures aimed at implementing
“climate-smart” agriculture in accordance with the Climate Smart Agriculture (CSA)
system, and preparing zonal recommendations for adapting agricultural production to
climate change and combating desertification and drought. The necessity of creation
of the system of scientific and methodical support of adaptation of separate subsectors
of agriculture and the mechanism of support of realisation of adaptation strategies for
separate groups of agricultural commodity producers is defined

Keywords: climate change, adaptation measures, agricultural production, “climate-smart”
agriculture, agricultural legislation, legislation in the field of climate change prevention
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Deineha

Introduction

Global climate change has become one of the most press-
ing issues facing human attention. The key international
documents regulating climate change are, first of all, the
UN Framework Convention on Climate Change 1992 [1],
the Kyoto Protocol to the UN Framework Convention
1997 [2] and the Paris Agreement 2015 [3]. In 1988,
the Intergovernmental Panel on Climate Change (IPCC)
was established to assess the risk of climate change, and
its main focus is on preparing regular Climate Change
Assessment Reports. According to the forecasts of the
Intergovernmental Panel on Climate Change presented
in the Fifth Assessment Report [4], the consequences

of further climate change will be catastrophic and will
affect all continents. Europe is likely to have an increase
in average and maximum temperatures, including an
uneven distribution of precipitation.

Climate change has been observed in Ukraine
for more than a decade. Like many other countries,
Ukraine faces and will continue to face a variety of chal-
lenges related to these changes. Thus, for the last twenty
years, each subsequent year in Ukraine has been warmer
than average, and 2020 has become the hottest year in
Europe and Ukraine. The air warmed up by 2.8°C higher
than the average for 1961-1990 (Fig. 1).

o | |||i|
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Figure 1. Change in annual temperature in Ukraine since 1901 Years warmer than the average in the base period
0f 1961-1990 are marked with red bars, and colder years are marked with blue bars. The larger the column,
the greater the difference from the long-run average
Source: values are calculated based on Berkeley’s Earth temperature data set [5]

The consequences of climate change are becom-
ing so significant and dangerous that climate change is
no longer perceived only as an environmental problem,
but also as an economic and social one. Therefore, at
the World Economic Forum in Davos in 2016 [6], climate
change was recognised as a global environmental threat
that has more devastating consequences than weapons
of mass destruction, and emphasised their unprece-
dented impact on slowing economic development, weak-
ening social cohesion and security.

Since 2010, Ukraine, more than ever, has expe-
rienced a number of consequences related to climate
change. These are severe droughts, major floods and
devastating fires, and as a result, all key socio-economic
sectors have been affected by extreme weather events.
According to scientists, climate change has the greatest
impact on the productivity of those industries that are
directly dependent on natural resources, the state and
functions of ecosystems, water and weather conditions.
This is, first of all, agriculture. Agriculture is also identi-
fied by the Intergovernmental Panel on Climate Change
as one of the most vulnerable sectors of the economy to

Law. Human. Environment. 2022. Vol. 13, No. 1

climate change [7]. Research data emphasise that with-
out the necessary adaptation measures, climate change
can reduce agricultural growth by 30% by 2050 [8].

The strength and severity of the consequences will
depend mainly on the natural and socio-economic condi-
tions of each region, vulnerability to climate change, the
ability of each country to adapt and respond to the effects
of climate change. Thus, it is now vital for the entire world
community to adopt and implement effective strategies to
counter further rapid climate change and adapt to future
climate change, considering the already accumulated
knowledge and experience in this field.

Given that climate change will affect all indus-
tries, all countries of the world, and in particular each
sector will be guided by its own interests and oppor-
tunities, which may sometimes contradict each other
(a classic example is the opposition “agricultural pro-
gress — environmental protection”). It is therefore cru-
cial that national governments take the lead in address-
ing this issue and setting a coordinated approach. This
is the focus of all official acts of the European Union on
Adaptation (EUs White Paper on Adaptation) [9, p. 5].
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The problem of climate change has acquired global
significance and requires the prioritisation of adapta-
tion measures, both by the Government of Ukraine and
citizens. However, the complexity of this problem in
terms of unpredictability of the consequences of further
rapid climate change, the uneven regional distribution
of the effects of climate change significantly complicate
not only scientific analysis but also consensus in effective
policy making at regional and global levels. Adaptation to
climate change requires the creation of new institutions,
the introduction of new policies, the introduction of new
tools, and most importantly — new forms of thinking
about solving this problem. This process is not easy, and
on the one hand, will cause many difficulties, but, on the
other hand, investing in solving adaptation problems will
lead to long-term benefits.

The impact of climate change on the development
of agricultural production has been studied by many
foreign and Ukrainian scientists who have formed their
approaches to this issue. For example, foreign experts in
the field of agronomy J.E. Olesen and M. Bindi analysed
the effects of climate change on the productivity of EU
agriculture. In their study, researchers drew attention
to the positive and negative effects of climate change
on agricultural production, emphasising the need to
support the adaptation of European agriculture to cli-
mate change by encouraging the flexibility of land
use and farming systems [10]. The impact of climate
change on the water supply of agriculture in the EU and
Ukraine has been studied by foreign and Ukrainian sci-
entists I. Didovets, V. Krysanova, S. Snizhko and others.
Scientists have concluded that it is important to develop
adaptation strategies at the regional and national levels
based on modern scientific knowledge for various indus-
tries, and especially for agricultural production [11]. The
effects of global climate change on agriculture and the
environment have been the subject of research and for-
eign scientists D. Li, J. Yuan, R.E. Kopp. Scientists have
analysed the impact of extreme heat and precipitation
on agricultural production and proposed a system of
adaptation measures [12]. Undoubtedly, these stud-
ies have made a significant contribution to the develop-
ment of a mechanism to combat and prevent the effects
of climate change on agriculture, but some aspects of
the problem remain relevant. That is why the presented
study focuses on the characteristics of the system of
legal support for climate change and the development
of legal measures to adapt agriculture to the effects of
climate change.

The aim of the article is to analyse the key inter-
national documents regulating climate change and its
impact on agriculture, EU documents related to the pol-
icy of adaptation of agriculture to climate change, includ-
ing the normative legal acts of the Ukrainian legislation
adopted in fulfillment of international obligations on
counteraction to further climate change and adaptation
of agriculture to its inevitable consequences.

Materials and Methods

During the research, a set of methods and techniques
of scientific knowledge was used, which allowed carry-
ing out a comprehensive and objective analysis of the
subject of research — philosophical and philosophical,
general and special scientific methods. The application
of the dialectical method allowed studying the trends
of climate change and its impact on political, economic,
social and environmental factors of society. The formal-
logical method contributed to the characterisation of the
content of system-forming concepts and constructions of
the subject of study, such as “climate change”, “adapta-
tion measures”, “agriculture”, “agricultural production”,
“climate-smart” agriculture, etc. The method of analysis
was used in the study of scientific achievements of sci-
entists on the research topic, and in the study of inter-
national, European and national legislation governing
climate change. Using the method of synthesis, the place
of normative legal acts regulating relations in the field of
combating and preventing the consequences of climate
change in agriculture in the legislation of Ukraine has
been established. The formal-legal method contributed
to the clarification of the content of legal norms of the
relevant legislation and the development of proposals
for its improvement.

Characterisation of negative and positive factors
of climate change affecting agriculture in Ukraine was
the initial stage of the study. It was found that increas-
ing the number and intensity of droughts in combina-
tion with other negative factors of anthropogenic impact
can lead to the expansion of the zone of risky agriculture
and desertification in Ukraine. Cases of extreme rainfall,
which increase the frequency of rain floods, pose a seri-
ous threat to Ukraine’s agriculture and can cause sig-
nificant damage to agricultural production. As a result
of climate change, there have also been changes in the
structure of agriculture, sown areas and crop yield levels.
The second stage of the study analysed international and
European legislation in the field of combating and pre-
venting the effects of climate change on agriculture and
food security in Ukraine, including implemented adapta-
tion actions in this part. Particular attention is paid to the
characteristics of the European Green Course — a system
of sustainable practices of the agricultural sector, such
as organic production, precision farming, agri-environ-
ment, agroforestry, compliance with animal welfare stan-
dards and more. At the final stage of the study, attention
was paid to the analysis of the current state of legal sup-
port for the adaptation of agriculture to climate change
in Ukraine. The content of the main normative legal acts
in this part was revealed, legal gaps and conflicts were
identified. The directions of improvement of legal mea-
sures on adaptation to climate change within the frame-
work of development of the national agrarian policy in
parallel with the policy on prevention of climate change
are offered.

The study analysed international and European
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documents regulating climate change and the system of
adaptation measures in the field of agriculture, in partic-
ular: the UN Framework Convention on Climate Change
1992 [1], the Kyoto Protocol to the UN Framework Con-
vention 1997 [2], The Paris Agreement of 2015 [3], the
Coronivian Programme of Joint Work on Agriculture
2017 [13], the Food and Agriculture Climate Change
Strategy of the United Nations Food and Agriculture
Organisation 2017 [14], the EU Strategy for Adaptation
to Climate Change 2021. [15], and regulations of national
legislation in this area, used the results of assessment
reports on climate change prepared by the Intergovern-
mental Panel on Climate Change, materials of informa-
tion and analytical documents on the specific features of
agricultural production in climate change.

Results and Discussion

Agriculture is one of the main economic activities in
Ukraine, but recently, unfortunately, climate change has
significantly affected this sector, both negatively and in
some cases positively. It is worth emphasising that the
negative aspects mostly prevail.

Global climate change poses many threats to
agriculture, including declining productivity, loss of
stability of production and income of agricultural pro-
ducers. Changes in weather conditions (increase in

air temperature, unequal distribution of precipitation,
which in the warm period are draining, inefficient accu-
mulation of moisture in the soil) causes an increase in
the number and intensity of droughts. In combination
with other negative factors of anthropogenic impact, this
can lead to further expansion of the zone of risky agri-
culture and desertification [16, p. 14].

The recurrence of droughts in different agro-cli-
matic zones of Ukraine is 20-40%. Over the last 20 years,
droughts have occurred almost twice as often [17]. Thus,
in 2003 and 2007, the drought in Ukraine caused losses
in grain production, which are estimated at 3 billion
euros [18]. During the 2010s, agricultural production
in Ukraine conditioned upon low rainfall and severe
droughts has repeatedly suffered significant crop losses [19].
In the period from September 2019, higher than aver-
age temperatures and long-term deficit of precipitation
in the south-west and in the center of Ukraine, caused
a drought with a corresponding decrease in yield [20; 21].
Such crop losses will continue, with serious negative
consequences for global food security.

There is a dangerous tendency to increase the
recurrence of droughts in the area of sufficient humid-
ification of the atmosphere, covering Polissya and the
northern regions of the Forest-Steppe [22] (Fig. 2).

Figure 2. In 2020, the so-called “Semeniv Desert” was formed on agricultural lands in the Semeniv
and Nizhyn districts of the Chernihiv region

Source: [23]

At the current rate of development of droughts
in 10-15 years, part of the territory of Ukraine (about
3 million hectares of arable land) may become unsuit-
able for agricultural production [16, p. 16], in particular,
this applies to part of the territory of Zaporizhia, Kherson,
Mykolaiv and Odessa regions.

At the same time, contrary to the estimates of cli-
matologists who predicted a decrease in precipitation,
over the past 20 years the average annual rainfall has
not decreased [24], and over the past 5 years there was
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a very uneven distribution over time and across Ukraine
[25, p. 18]. In addition, the nature of precipitation is
changing, namely the number of inefficient heavy rains,
which for the most part after long periods of drought
do more harm than good. Extreme rains can increase the
frequency of rain floods. Annual flood losses in Europe
are expected to increase fivefold by the 2050s and seven-
teenfold by the 2080s. This requires the development of
flood resistance by states [26]. Ukraine is currently fac-
ing such a problem. In Ukraine today, river floods pose




Adaptation to climate change in agriculture of Ukraine: Separate aspects of legal support

a serious threat throughout the country, as they can
cause significant damage and endanger people’s lives.

The forecasts contained in the Fifth Assessment
Report of the Intergovernmental Panel on Climate
Change indicate the negative impact of climate change
on crop yields. Thus, in regions with tropical and tem-
perate climates, an increase in temperature by 2°C with-
out adaptation to it will negatively affect the yield of
wheat, corn, soybeans, rice. Although it should be noted
that in some regions it will have positive consequences.
In general, the increase in global temperature by 4°C
will be a risk factor for global food security [16, p. 13].

As aresult of intense warming in recent decades,
there have also been changes in the structure of agri-
cultural production in Ukraine, sown areas and their
yield levels. Analytical data show that the steppe zone,
where 46% of grain crops are concentrated, now gives
only 35% of total grain production against 45% in 1990.
The average grain yield in this area over the past five
years, despite its growth of 21% across the country,
decreased from 35.8 c/hain 1990 to 32.2 c/hain 2017-
2019. In Polissia and in the Forest-Steppe there was an
increase in yield from 30-37 c/ha to 48-53 c/ha. Con-
ditioned upon this, 65% of grain is produced in these
areas, although the share of crops in this group of crops
is only 53% [27].

In addition to a significant territorial redistribu-
tion of crop structure, there is a change in the dynamics
and growth rates of their yields. Thus, the average yield
of cereals and legumes in the Forest-Steppe and Polis-
sia increased by 46-61%, and in the Steppe decreased
by 10% [28]. A similar situation is observed with regard
to changes in the level of yields of other major crops.
The general increase in the yield of grain and legumes in
Ukraine was due to the wetter areas of the Forest-Steppe
and especially Polissia.

Analysing climate change in Ukraine, it should be
noted that this process in general leads to loss of fertil-
ity and potentially critical decline in yield, shift of sown
areas from south to north conditioned upon rising tem-
peratures. Significant warming in winter, slight freezing
of the soil and the early onset of spring processes con-
tribute to an increase in the number and area of pests
and diseases of crops. According to experts, in the period
2011-2016, they increased by almost 25% compared to
previous years and continue to increase exponentially [25,
p. 25]. Probable and further migration of pests, not typical
for the territory of Ukraine, increase in their number and
number of generations.

At the same time, the increase in the average
annual temperature may have a limited positive impact
on agricultural production in Ukraine. These are improv-
ing conditions and shortening harvest times; the pos-
sibility of effective introduction of late-maturing vari-
eties of agricultural crops that require more thermal
resources; improving wintering conditions for crops and
perennial grasses; improving the efficiency of fertilizer
application, etc.

In addition to the possibility of zoning and grow-
ing crops typical of more southern regions [10], cli-
mate change can increase grain yields and productivity
in the range of 10-20% for early spring crops by 2050
and up to 20-46% of winter crops in the period from
2030 to 2040 [29]. Thus, a study of the impact of climate
change on the cultivation of major crops shows that in
the next 10-20 years, favourable conditions for growing
winter wheat as a result of shifting sowing dates by 20-
40 days and more efficient use of autumn growing con-
ditions, which will lead to increase overall productivity
by 20-40%; in the northern regions sunflower and corn
will be sown, and grain of productive medium-ripe and
late varieties [16, p. 17].

At the same time, agriculture in the steppe and
forest-steppe zones will require additional irriga-
tion, which, in turn, will lead to a reduction of already
scarce water resources [11] and increase spending on
agriculture.

But these benefits can be offset if important
warming thresholds are exceeded. In warmer climates,
extreme heat is increasing, and this, combined with an
increase in the frequency and intensity of droughts,
will have general negative consequences.

The impact of climate change on agriculture is
obvious. However, agriculture, which is often affected
by climate change, is also a source of such change.
First, agricultural production leads to significant green-
house gas emissions, as livestock and crop production
are directly linked to these emissions, as evidenced
by emissions reports from governments to the Sec-
retariat of the UN Framework Convention on Climate
Change. Thus, agriculture is the source of about 15%
of global greenhouse gas emissions [12]. Second, green-
house gases change climate and thus affect agricultural
production.

In 2019, the percentage of agricultural produc-
tion in Ukraine in total emissions was 12.1. The main
sources of emissions in the agro-industrial complex are
intestinal fermentation and agricultural soils — respec-
tively 22.1% and 71.0% of total emissions in 2019 [25,
p. 12]. Over the last decade, Ukraine has tended to
increase its greenhouse gas emissions from agriculture.

The consequences of climate change, such as ris-
ing temperatures, droughts and other adverse weather
events, cannot be avoided in modern conditions, the more
they can become more frequent and intense over time.
Considering the effects of climate change on agriculture
and food security in Ukraine requires adaptation at var-
ious levels, taking into account international experience,
national and sectoral characteristics. Appropriate adapta-
tion measures are needed to reap the benefits of climate
change and offset potential losses.

According to the UN Framework Convention on
Climate Change, problems related to the impact of cli-
mate change on agricultural production are also being
addressed in the framework of the Coronivian Pro-
gramme of Joint Work on Agriculture [13], adopted in
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2017 at the 23" Conference of the Parties Bonn [30]
and in the Food and Agriculture Organization (FAO)
Climate Change Strategy 2017 [14], which deals with
increasing the capacity of member states in the field
of climate change, deepening the integration of agri-
culture into the international order day in the field of
climate change and increase the effectiveness of coor-
dination measures. Currently, in many countries, the
Climate Smart Agriculture Programme (CSA), devel-
oped by the United Nations Food and Agriculture
Organisation, is also actively used — that is, “climate-
smart” agriculture. The programme provides for the
creation of conditions to increase the productivity of
agricultural production and profits of agricultural pro-
ducers, the creation of climate-resilient food produc-
tion systems, finding ways to minimise greenhouse gas
emissions and carbon dioxide emissions. The main goal
of the CSA is to ensure food security, adapt agriculture
to climate change and reduce its negative impact on the
environment. [ts implementation requires the use of
special techniques of mechanical tillage and waste man-
agement, soil restoration and land reclamation on pas-
tures, improving the organisation of collection, storage
and use of manure, energy conservation and decarburi-
sation, cultivation of drought and disease resistant,
and high-yield crops [16, p. 69]. CSA works most in the
direction of organic production.

Measures to adapt agriculture to climate change
at EU level have previously been identified in the EU’s
Adaptation Strategy 2013 [15], which was approved to
increase climate awareness, including the common agri-
cultural policy. The strategy includes eight actions aimed
at promoting adaptation measures at the national and
local levels, supporting the exchange of knowledge to

Farm
to Fork

provide more informed solutions and promoting adap-
tation in key vulnerable sectors, including agriculture. In
2021, the European Commission has adopted a new EU
Strategy for Adaptation to Climate Change [31], which
considers the main positions of the previous Strategy
and focused its efforts on shifting the focus from under-
standing the problem to its solution and the transition
from planning to implementation.

The European Green Course (hereinafter — EGC)
adopted by the European Commission in December
2019 became a very important document in the field of
adaptation to climate change [32]. The importance of
this document was noted by the President of the Euro-
pean Commission Ursula von der Leyen, emphasising
that “the European Green Course is our new growth
strategy, a development strategy that gives more than
it takes away” [32]. Politically, the EPC is “a response to
the challenges of global climate change, pollution, bio-
diversity loss and, consequently, the EU’s position as
a global leader” [32]. The main goal of the EPC is a sus-
tainable green transition of Europe to a climate-neutral
continent by 2050. The EPC is a set of measures that
determines the EU policy for the coming years in such
areas as climate, energy, biodiversity, industry, agricul-
ture, finance, trade and more.

Green agriculture is defined as one of the struc-
tural elements of the EGC. Its main task should be to
ensure food security, transition to sustainable pro-
duction, consumption and healthy eating, reduction of
food waste. Practically to achieve this goal and achieve
the goals of sustainable development, the European
Commission announced a new strategy “From farm to
fork” [33], which aims to introduce a system of healthy
and environmentally friendly food (Fig. 3).

Sustainable

Food
Prnc:‘s'sl‘ng &

Distribution

Figure 3. Farm to Fork Strategy [33]

According to this goal, the agricultural sector
should have a neutral or positive impact on the envi-
ronment and be aimed at the use of sustainable prac-
tices such as organic production, precision farming,
agri-environment, agroforestry, compliance with ani-
mal welfare standards, etc. The urgency of this trans-
formation is dictated by estimates of the Intergovern-
mental Panel on Climate Change, which show that in
the EU alone, greenhouse gas emissions from agricul-
tural activities account for almost 11% and almost
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70% for livestock [34]. Moreover, agricultural-related
industries, through the use of pesticides and fertilizers,
contribute to significant pollution of soils and water
resources.

What are Ukraine’s steps to maintain such a Euro-
pean course? Thus, Ukraine ratified the main interna-
tional documents governing climate change — the UN
Framework Convention on Climate Change in 1996 [1],
in 2004 — the Kyoto Protocol [2], in 2016 — the Paris
Agreement [3]. In pursuance of Ukraine’s international
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obligations, the Cabinet of Ministers of Ukraine issued
an order “On Approval of the Concept of Implementing
State Policy in the Field of Climate Change until 2030”
of December 7, 2016 No. 932-r [35], “On Approval of the
Action Plan Concepts of implementation of state pol-
icy in the field of climate change for the period up to
2030 “dated December 6, 2017 No. 878-r [36], Low Car-
bon Development Strategy of Ukraine until 2050 [37]
(approved by the Interdepartmental Commission for
Implementation of the UN Framework Convention on
Climate change, Protocol of 16 February 2018 No. 1).

The Cabinet of Ministers of Ukraine has deter-
mined the country’s intentions to join the EGC. Such state-
ments of the Government are of great importance given
the importance of forming a state agricultural policy in
Ukraine, which would consider the environmental and
climatic challenges of today.

At the same time, the low efficiency of agricultural
land use with the world’s largest plowing rate (54% of
Ukraine’s territory) [38] and the constant increase in the
percentage of eroded land, in particular due to plowing,
makes Ukraine a priority to create an appropriate legal
framework to address deep problems in this area.

Thus, the previous version of the Strategy of State

Environmental Policy of Ukraine for the period up to
2020 declared “reduction of arable land by removing
from use or conservation of degraded, low-productiv-
ity and man-made contaminated agricultural land,” and
so on. The current Strategy of State Environmental Pol-
icy until 2030, as well as a number of other documents,
among other priorities include the rational use of agri-
cultural land and reducing the man-made burden of agri-
culture on the environment, promoting organic farm-
ing, ensuring rational use of natural resources and more.
But I would like to rightly note that the identified areas
do not contain clear guidelines for the implementation of
these measures.

In addition, the Government of Ukraine should
pay attention to improving the legislation that will facil-
itate the transition to sustainable agricultural practices.
In 2018, the Verkhovna Rada of Ukraine adopted the Law
of Ukraine “On Basic Principles and Requirements for
Organic Production, Circulation and Labeling of Organic
Products” of July 10, 2018 No. 2496-VIII [39]. However,
despite the fact that organic production has been devel-
oping in Ukraine since the early 2000s, the area of organic
land in 2020 was only 462 thousand hectares (1.1% of the
total agricultural area of Ukraine) [40] [Table 1).

Table 1. Total area of organic agricultural land in Ukraine (2002-2020)

Year Area, ha Year Area, ha
2002 164449 2012 272850
2003 239542 2013 393400
2004 240000 2014 400764
2005 241980 2015 410550
2006 242034 2016 411200
2007 249872 2017 420000
2008 269984 2018 429100
2009 270193 2019 467980
2010 270226 2020 462225
2011 270320

Source: [41]

At the same time, according to studies conducted
within the project “Assessment of technological needs
in Ukraine” [42], under organic production in Ukraine
can be occupied up to 4 million hectares [43, p. 41].
On March 3, 2021, the Cabinet of Ministers of Ukraine
approved the Resolution “On Approval of the National
Economic Strategy until 2030” No. 179 [44], which plans
to achieve an area of land with organic status of at least
3% of the total agricultural land area of Ukraine approx-
imately 1.3 million hectares.

Ukraine is also an outsider on the implementa-
tion of a number of provisions related to the impact of
the agricultural sector on the environment, namely: reg-
ulation of groundwater and surface water pollution by
nitrates of agricultural production, adoption of a code

of best agricultural practices, harmonisation of fertil-
izers and pesticides. Thus, recent studies show that
total greenhouse gas emissions in the agricultural sec-
tor in 2020 increased by 7.7% compared to the previ-
ous year [45]. This is justified by the increase in arable
land and the growth of mineral and organic fertilizers.
The adoption of the Law of Ukraine “On Environ-
mental Impact Assessment” of May 23, 2017 No. 2059-
VIII [46], which established the legal and organisa-
tional framework for environmental impact assessment,
deserves high praise for sustainable agricultural devel-
opment and prevention of possible consequences of
agricultural activities on the environment, aimed at pre-
venting environmental damage, environmental safety,
environmental protection, rational use and reproduction
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of natural resources, in the decision-making process of
economic activities that may have a significant impact
on the environment, including in agriculture.

It is worth paying attention to paragraph 12 of the
order of the Cabinet of Ministers of Ukraine “On Approval
of the Action Plan for the Implementation of the Concept
of State Policy in the Field of Climate Change Until 2030”
of December 6, 2017 No. 878-r [36], according to which
The Ministry of Agrarian Policy of Ukraine was obliged to
prepare recommendations on the adaptation of agricul-
ture to climate change for the period up to 2030. In 2019,
the Ministry of Agrarian Policy of Ukraine presented the
draft Strategy for Adaptation to Climate Change in Agri-
culture, Forestry and Fisheries of Ukraine and the period
up to 2030. The purpose of the Strategy was to ensure
Ukraine’s participation in achieving one of the main goals
of UN Sustainable Development — to take urgent mea-
sures to combat climate change and its consequences,
and to adapt to them and early warning. At the end of
2021, the Cabinet of Ministers of Ukraine approved the
Strategy for Environmental Safety and Adaptation to Cli-
mate Change until 2030 [47] and the Operational Plan for
its implementation in 2022-2024 [48] (order of Octo-
ber 20,2021 No. 1363-r) in a new version, where agri-
culture is identified as one of the socio-economic sectors
that is most vulnerable to the effects of climate change.
The Strategy identifies issues that need to be addressed
as soon as possible, such as land degradation and desert-
ification, restoration of anthropogenically altered eco-
systems, improving the structure of agricultural lands
and economic activities to form a balanced relationship
between agricultural lands and ensure environmental
safety and environmental security. It was also noted that
“negative consequences of climate change in Ukraine, in
particular conditioned upon increasing frequency and
intensity of extreme weather events, can be considered
reduced soil fertility, reduced crop productivity, the need
to breed and introduce new varieties more resistant to
drought and heat, expansion irrigation”. The document
emphasises that “conditioned upon changes in the nature
of precipitation, soils are not able to absorb water in full,
moisture in the soil is not retained, the fertile layer of soil
is washed away” [47].

Research and practice confirm that in the context
of climate change, the level and conditions of humidity in
the country is a leading factor that limits the level of pro-
ductivity and use of the natural potential of agriculture.
5.5 million hectares of reclaimed land are registered in
Ukraine, of which 2.2 million hectares are irrigated and
3.3 million hectares are drained. But the real area of irri-
gated land is 400-500 thousand hectares. The irrigation
and drainage system is poorly developed: Ukraine uses
about 20% of its irrigation and about 10% of its drain-
age potential. Conditioned upon this, every sixth hect-
are of agricultural land degrades [49]. It is unfortunate,
but it should be noted that the reasons for this were
imperfect legislation, underdeveloped system of water
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resources management and land reclamation, outdated
technical condition of engineering infrastructure.

To reduce the negative processes of climate change
in agriculture, on August 14, 2019, the Government of
Ukraine approved the Strategy of Irrigation and Drainage
of Ukraine for the period up to 2030 [50], which identified
strategic directions of state policy in the field of irrigation
and drainage, ensuring sustainable environmentally bal-
anced development of agriculture in Ukraine. The strategy
outlines the ways to achieve this goal: change the nature
of public administration of the irrigation system through
the introduction of an integrated water resources man-
agement mechanism based on the basin principle; pres-
ervation and restoration of soil fertility, protection of
settlements from the harmful effects of water, achieve-
ment and maintenance of river basins; restoration and
increase of areas of irrigated lands, drainage systems, etc.
The implementation of the Strategy is aimed at restoring
the capacity of irrigated and drainage systems to further
increase the area of irrigation and water regulation on
agricultural land as a basis for achieving the maximum
level of efficiency and environmental safety of agricul-
ture. To implement the goals and objectives of the Strat-
egy [50], on October 21, 2020, the Cabinet of Ministers of
Ukraine adopted the Order No. 1567-1, which approved
the Action Plan for the implementation of the Strategy
of reclamation and drainage in Ukraine until 2030 [51].
Implementation of the adopted Action Plan will increase
crop yields, the area of irrigated land, drainage systems
and expand Ukraine’s agricultural potential.

To introduce the mechanism of integrated water
resources management according to the basin principle
and considering the need to separate the functions of
water resources management from the function of water
infrastructure management, on May 24, 2021, the Cabi-
net of Ministers of Ukraine adopted Resolution No. 539
“Some Issues of Distribution of Certain Powers of Central
Executive Bodies in the Field of Land Reclamation”. The
resolution restricts the functions of the State Agency of
Water Resources of Ukraine for hydraulic reclamation
of land; the task of the State Agency of Water Resources
of Ukraine on the development of land reclamation
and management of the operation of irrigation and
drainage systems was terminated; the functions of the
State Fisheries Agency of Ukraine, which was renamed
the State Agency for Land Reclamation and Fisheries of
Ukraine, were expanded; the Ministry of Agrarian Policy
of Ukraine, etc., has been given the authority to formu-
late policy in the field of hydraulic reclamation of lands.

An important contribution to reforming the pub-
lic administration system for irrigation and drainage in
accordance with the order of the Cabinet of Ministers
of Ukraine of December 29, 2021 No. 1793-r [52] in
Ukraine was the establishment of the Institute of Climate
Oriented Agriculture NAAS of Ukraine by reorganising
the Institute of Irrigated Agriculture, Rice Institute and
the Southern State Agricultural Research Station of the
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Institute of Water Problems and Reclamation of NAAS of
Ukraine. The Institute of Climate-Oriented Agriculture
of NAAS of Ukraine will be endowed with the functions
of the Main Scientific Institution for forming the main
directions of state policy in the field of climate-oriented
agriculture, developing tillage systems using climate-
oriented technologies, studying crop productivity to
ensure sustainability resources, restoring and increas-
ing soil fertility, reducing anthropogenic pressure on the
environment and preventing the negative effects of climate
change on agricultural production.

Conclusions

The consequences of climate change for agriculture, such
as rising temperatures, droughts and extreme weather
events, cannot be avoided in modern conditions, and
over time they may become more frequent and intense.
Therefore, it is necessary to accelerate the implemen-
tation of measures to adapt to climate change in the
development of national agricultural policy in parallel

with policies to prevent climate change. In this regard,
the Ministry of Agrarian Policy and Food of Ukraine
needs to ensure the proper implementation of the tasks
set by the Strategy of Environmental Security and Adap-
tation to Climate Change for the period up to 2030 and
the Operational Plan for its implementation in 2022-
2024 in terms of rural adaptation to climate change;
together with the institutions of the National Academy of
Agrarian Sciences of Ukraine to develop measures aimed
at implementing “climate-smart” agriculture, which cor-
responds to the Climate Smart Agriculture (CSA) sys-
tem developed by the Food and Agriculture Organisation
of the United Nations; develop zonal recommendations
for the adaptation of agricultural production to climate
change and the fight against desertification and the man-
ifestation of droughts; provide scientific and methodo-
logical support for the adaptation of certain subsectors
of agriculture; create mechanisms to support the imple-
mentation of adaptation strategies for certain groups of
agricultural producers.
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ApanTania A0 3MiHM KJIiMaTy CLJIbCHKOI0 rocrnofapcrea YKpaiHm:
OKpeMi acneKTH NpaBoOBOro 3a6e3ne4YyeHHs

MapunHa AHapiiBHa /leiiHera

HanioHasnbHUM yHiBepCUTET GiopecypciB i NPUPOJOKOPUCTYBAaHHS YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayis

CTaTTs mpucBsYeHa aHasli3y OKpeMHUX acleKTiB NpaBoBoro 3abesnedyeHHsl afanTalil CiJIbCbKOTO IoCrnoJapcTBa
Ykpaiuu g0 3MiH KJaiMaTy. AKTya/IbHICTb AOCHi/PKEHHsSI 3YMOBJIEHO THM, 10 TJI00aJbHI KJAiMaTH4YHI 3MiHU
€ OJIHIEI0 3 HAUTOCTPILIKX MPOGJIEM ChOTOAEHHS, [0 CTOITh Mepe/, JIIo[CTBOM. MeTOl CTaTTi € aHasIi3 Cy4acHOro
CTaHy NPaBOBOI'0 PEry/I0BaHHS MUTaHb, IOB'SI3aHMX 3 BIJIMBOM 3MiHU KJIIMATy Ha CiJibCbKe roCIioapCTBO, Ha
MDKHapOJHOMY, EBPOINENCbKOMY i HallilOHAJIbHOMY PiBHSIX, @ TAKOXX BUPOOJIEHHS IPAaKTUYHUX PEKOMeH/JaLil 11070
BIPOBa/KeHHs 3aX0/[iB 3 alaNTallii [0 KJIiMaTUYHUX 3MiH CiJIbCbKOTOCIOIapChKOT0 BUPOOHHUI[TBA. MeTO/[0/I0TiYHY
OCHOBY JIOCJIi/PKEHHS CKJIAJIHU Jlia/leKTUYHUHM MeTo/| HAyKOBOTI0 Mi3HAHHS1, 3araJlbHOHAyKoBi (popMaibHO-/IOTiYHUH,
MeTO/IM aHaIi3y TaCUHTEe3Y) TacleliaIbHO-l0pUJUIHHU KA MeTo/ (popMaIbHO-FOPUIUYHUN). Y cTaTTinpoaHai30BaHO
MDKHapO/ZHe, EBpOIeNChbKe | HallioHa/IbHe 3aKOHO/AABCTBO, 110 PerJlaMeHTY€e MU TaHHA 3MiHU KJIiMaTy Ta HOro BILIUBY
Ha CiJIbChKOT0CIO/JapChbKe BUPOOHUITBO. 3a pe3y/ibTaTaMU J0C/iPKEHHSI BCTAaHOBJIEHO, 1110 HAM6i/IbLI yPa3/IHBOI0
J10 3MIHHU KJIiMaTy rajy3ei € CiJibCbKe roCroapCcTBO, U0 HUHI 3a3Ha€ HEraTUBHUU BIJIUB BiJ, KJiMaTUYHHUX
TeH/IeHIIi}, IKOro ¥y Cy4aCHUX YMOBAxX HEMOXKJIMBO YHUKHYTH. Y 3B’A3KY 3 LIUM, [Tpo6JieMa 3MiHU KJIiMaTy BUMarae
npiopuTHsanii 3axoiB 3 afanTarlii o0 MiHiMizalii 36UTKIB ¥ ClIbCbKOTOCIOAApChKOMY BUPOGHUIITBI. BogHOYaC
ajlanTalis nepefbadyaE CTBOPEHHs HOBUX IHCTHUTYTIB, BINPOBAa/PKEHHS HOBOI MOJIITUKY, HAJXO[KEHHS HOBUX
KOIITIB, i, HalrosioBHile — HOBUX GOpPM MU C/IeHHS1. BUsHaueHO HEO6XiZIHICTb MPUCKOPEHH iMIIJIeMeHTallil 3aX0/[iB
3 ajjanTauii 10 KJ1iMaTHYHUX 3MiH B paMKax po3po0KHU HallioHa/IbHOI arpapHoi MOJIITHKH apasiesIbHO 3 MO TUKOIO
i3 3ano6iranHs 3MiHi KjiMaTy. 3aponoHOBaHi NPaKTUYHI pekoMeHanii opraHaM Jiep»kaBHOI BUKOHABYOI BJIaiU
11010 peaJiizalil 3aB/aHb y YAaCTHHI ajanTalil CiibCbKOro rocrnoapcTsa A0 3MiHU KJiMaTy. AKLIlEHTOBAHO yBary
Ha HeoOXiJJHOCTI po3po6JieHHs 3aX0/iB, CIPSIMOBAHMUX HA BIPOBA/DKEHHS «KJIMAaTHUYHO-PO3yMHOT0» CiJIbCBKOIO
roCIo/IapCTBa, 110 BiAnoBigae cucreMi arporocrnoaapoBanHs Climate Smart Agriculture (CSA), a TaKoXX HMiATOTOBKU
30HAJIbHUX PEKOMeHallil I[0/10 afanTallii CiIbChbKOrocrnoZapchbKoro BUPOOHUITBA 0 3MiHHU KJIiMaTy Ta 60pOThOU
3 OMNyCTe/JIOBAaHHAM | NMPOSIBOM NOCYUIJIMBUX SIBUIL. BH3HAaYyeHO HEOOXiJHICTb CTBOPEHHS CHCTEMU HAyKOBO-
MeTOAUYHOI NIATPUMKHU aZjanTallil OKpeMHUX MiJiraay3eH CiIbCbKOTo roCrofapcTBa i MexaHi3My MiJTPUMKH peaJtisanil
aJlanTalifHUX CTpaTeril [Jisi OKPEMHUX IPYI CiIbCbKOTOCNOAAPCHKUX TOBAPOBUPOOHHUKIB

Kniouosi cnoea: kniMaTr4Hi 3MiHY, a/lanTalliiHi 3aX0/H, Ci/TbCbKOrOCIOAPChKe BUPOGHHUIITBO, KKJIIMAaTUYHO-PO3YMHE»
CiJIbCHKOT'0 TOCI0/IAPCTBA, arpapHe 3aKOHO/1aBCTBO, 3aKOHO/IABCTBO Y cdepi 3anobiranHs 3MiHi KiMaTy
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Introduction

According to the latest published data of the State Sta-
tistics Service of Ukraine (as of January 1, 2020), out
of 41.9 million people in our country, 12.7 million are
rural [1]. More than a third of Ukrainians are rural res-
idents. At the same time, the standard of living in rural
areas is much lower than in cities. There is a differenti-
ation of income depending on place of residence. Rural
unemployment is characterised by higher unemploy-
ment compared to urban areas. The issue of ensuring
sustainable development of rural areas remains open,
considering the fact that rural areas have their own spe-
cific features of functioning, including opportunities,
resources and needs of rural residents [2, p. 2339].

There are many reasons for this state of affairs,
and last but not least is the levelling of agricultural pro-
duction as the main source of income. There is a need to
find alternative ways to improve the welfare of the rural
population, not directly related to agriculture. Accord-
ing to the analysis of models of regional and economic
development of the village, experts argue that the devel-
opment of services is one of the priority measures to
improve the situation [3, p. 636].

Our country has a very great potential for the
development of rural green tourism, given the available
natural and recreational resources, and the territorial
location of Ukraine. For example, experts point to the
intensification of cross-border Ukrainian-Polish tourism
business [4, p. 119].

One of them is the use of available resources in
such areas as rural green tourism. For Ukraine, it was
legally established in 2003 with the adoption of the Law
of Ukraine “On Personal Peasant Economy” of May 15, 2003
No. 742-1V [5]. This normative act expanded the pur-
pose of personal farming. Along with the production of
agricultural products, their processing and consumption
to meet their own needs, members of private farms were
also able to provide services in the field of rural green
tourism. The main condition of this new activity for the
peasants was the use of personal peasant property.

Despite the fact that this legal provision has
existed for almost twenty years, the legal support in this
area remains very low, limited to general rules. There
is an urgent need to form special legislation that would
reflect the specific features of rural green tourism and
would effectively develop this area to reduce unemploy-
ment, overcome poverty, increase the income of the rural
population by intensifying non-agricultural activities.
This determines the relevance of this scientific article.

Problems of legal support and legal regulation of
rural green tourism in general and rural hospitality in
particular have long been of interest to researchers. For
example, in the works of 0.V. Hafurova — a representa-
tive of the science of agrarian law, the problem of form-
ing special legislation on rural hospitality in the context
of inclusive rural development, highlights the positive
features of bills in this area [6, p. 20-26]. Another scien-
tist — O.M. Tuieva, focuses on the categorical apparatus

in the field of rural green tourism. It formulates the
author’s definition of “rural green tourism” and char-
acterizes its forms such as “agritourism”, “ecotourism”
and “agroecotourism” [7, p. 99-102]. The importance
of rural tourism in the structural restructuring of the
Ukrainian market of tourist services is highlighted in
the work of 0. Moskvichova, I. Hryhoruk, Y. Marchenko
and Y. Veretilnyk. The authors, studying the global devel-
opment of international tourism and its impact on the
economy of Ukraine, come to the conclusion about the
intensification of cross-border tourism business, region-
alisation, especially the Polish-Ukrainian cross-border
corridors. The importance of these processes for pro-
moting the development of rural tourism in Ukraine is
noted [4, p. 108-120]. The work of foreign authors also
plays an important role in the comprehensive analysis of
the legal regulation of rural tourism in our country. For
example, this is the work of T. Pilving, T. Kull, M. Sush-
kevicss and A.-H. Viira, dedicated to the interaction of
large urban tourism enterprises with small rural entre-
preneurs in Estonia [8, p. 1-26]. In the context of consid-
ering the positive international experience of regional
development through the development of such an alter-
native type of tourism as rural tourism, the article by
P. Liberato, I. Cerqueira, D. Liberato is interesting, which
characterises rural tourism in the historic villages of
Portugal [9, p. 1-22]. At the same time, the Ukrainian
legal doctrine has not yet developed a unified approach
to the development of legislation on rural green tourism.

This necessitates the continuation of scientific
and theoretical analysis of current and future regu-
lations in the field of rural tourism, developments in
Ukrainian and world law to determine possible direc-
tions for the development of legislation on rural green
tourism, which is the purpose of this article.

Materials and Methods

The methodological basis of the scientific article was the
dialectical method of scientific knowledge, general sci-
entific (formal-logical, method of analysis) and special-
legal methods (formal-legal, comparative-legal). Using
a dialectical method of studying the state of legal reg-
ulation of rural hospitality in Ukraine, the trends of its
development in relation to social, economic, sectoral and
legal factors of society were identified, including such
part of it as the inhabitants of rural areas. The applica-
tion of the formal-logical method allowed clarifying the
essence and distinguish the concept of “rural hospitality”
from related categories: “rural green tourism”, “rural
tourism”, “ecotourism”, “agritourism”, “agroecotour-
ism”, “rural tourism”. The study of scientific positions
on the areas of legal regulation of rural tourism is based
on the method of analysis. The same method allowed
identifying conflicting points in current and future
regulations on rural tourism. Using the comparative
legal method, the norms of the Ukrainian legislation on
rural tourism and rural hospitality were compared with
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the corresponding foreign analogues. In particular, when
comparing the criteria for classifying rural green tour-
ism as a business activity in such countries as Poland,
Belarus and Ukraine. The formal-legal method helped
to clarify the content of legal norms in the research
area and to develop proposals for its improvement of
the legal field.

The normative basis of the study were regula-
tions of different sectoral affiliation, conditioned upon
the complexity and diversity of tourism as a generalising
category and the specific features of its species diversity,
including rural tourism. First of all, acts of agrarian legis-
lation were worked out, in particular the Laws of Ukraine
“On Personal Peasant Economy” [5], “On Farming” [10]
and basic tourism legislation — the Law of Ukraine “On
Tourism” [11]. Problematic aspects of the legal regula-
tion of food services (as mandatory within rural hospi-
tality) were identified using the provisions of the Law
of Ukraine “On Basic Principles and Requirements for
Food Safety and Quality” [12]. The study of the spe-
cific features of rural hospitality taxation and economic
incentives for its development was based on the analysis
of tax legislation — the Tax Code of Ukraine [13].
Part of the promising legislation in the article is pre-
sented by the draft Laws of Ukraine “On Rural and
Rural Green Tourism” [14], “On Amendments to the Law
of Ukraine” On Tourism” and some other legislation on
the basic principles of tourism development” [15], “On
amendments to the Law of Ukraine “On Personal Peas-
ant Economy” on the development of rural green tour-
ism” [16], “On amendments to the Law of Ukraine “On
Tourism” and some other legislation on the creation
of economic incentives for tourism” [17], “On amend-
ments to the Tax Code of Ukraine on taxation of income
received in the field of rural green tourism” [18], “On
stimulating the development of rural hospitality in
Ukraine “[19].

Generalisation on the standard of living of people
living in rural areas, the level of unemployment in rural
areas, the differentiation of income of rural and urban
residents is based on official data from the State Statistics
Service of Ukraine [1].

Results and Discussion

At present, the main normative act regulating rela-
tions in the field of tourism is the Law of Ukraine of
the same name “On Tourism” of September 15, 1995
No. 324/95-vr [11]. It is present in Part 3 of Art. 4 dis-
tinguishes rural tourism as one of the types of tourism,
and in Part 5 of the same legal norm enshrines the the-
sis of establishing the characteristics of certain types of
tourism by law. At the same time, the Law of Ukraine
“On Tourism” [11] does not define the concept of “rural
tourism” and mentions this type of tourism in only one
rule — Part 5 of Art. 6, which makes the development of
rural tourism one of the priority directions of the state
policy of Ukraine. There are also no norms on its legal
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regulation in the Law of Ukraine “On Personal Peasant
Economy” [5]. In fact, there is no special legal provision
for rural green tourism in Ukraine, and the application
of the norms of general legislation on tourism to this
activity is complicated by the following.

In essence, rural green tourism can not be
equated with tourism as a highly profitable business
with its special subject composition (tour operators and
travel agents, tour operators, etc.), the need for licens-
ing, a certain form of contract for tourism services and
other mandatory components, defined by the Law of
Ukraine “On Tourism” [11] and other regulations in this
area. The main argument in favor of this is the fact that
under current legislation, activities related to personal
farming are not related to entrepreneurial activities.
Hence, personal farms are not registered as business
entities. This state of affairs does not remove a number
of issues related to the organisation of services in the
field of rural green tourism. Moreover, it complicates
the conduct of the activity in question.

Both in scientific doctrine and in the field of leg-
islation, the issue of legal support for the features of
rural green tourism has remained relevant for many
years. The first reason for this we see the lack of legal
definition of “rural green tourism”, the ambiguity of its
interpretation in scientific circles, the use of the terms
“rural tourism”, “ecotourism”, “agritourism”.

Experts based on the generalisation of doctri-
nal definitions of the term “rural green tourism” argue
that it is a multifunctional, complex and systemic phe-
nomenon that is actively spreading in the economic life
of agricultural areas and contributes to their economic
and social development in Ukraine [20, p. 42]. That s, as
rightly noted by O.M. Tuieva, the essence of rural green
tourism is not only recreation but also the preservation
(restoration) of the natural environment and ethnocul-
tural identity of the Ukrainian peasant [7, p. 99].

Regarding the ratio of rural green tourism and
rural, agro-, ecotourism, 0.M. Tuieva identifies rural
tourism and rural green tourism, and agritourism,
ecotourism and agroecotourism refers to forms of
rural green tourism. The author believes that rural tour-
ism covers all activities related to the rural way of life
(culture, religion, traditions, etc.). Agrotourism is always
associated with the functioning of agriculture, contains
an element of knowledge. Ecotourism has an eco-educa-
tional and recreational nature, is carried out, as a rule, in
the form of travel and takes place within protected areas
or outside them in a pristine, wild nature. Agri-ecotour-
ism involves the rest of tourists from farmers who grow
organic agricultural products using only environmen-
tal methods [7, p. 99].

Another vision of the relationship of these con-
cepts is found in the draft regulations. For example,
the authors of the draft Law of Ukraine “On Rural and
Rural Green Tourism” of March 4, 2021 No. 5206 [14]
under rural tourism understand “recreational tourism,
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which provides a temporary stay of tourists in rural
areas (villages)”. Rural green tourism and ecotourism
are considered types of rural tourism. Rural green tour-
ism is defined as “recreation from rural tourism, associ-
ated with the stay of tourists in the owner’s own house,
a separate (guest) house or on the territory of a per-
sonal peasant (farmer) farm.” Ecotourism — as a “type
of rural tourism, which involves tourists visiting areas of
natural, cultural, ethnographic value” [14]. Based on the
territorial feature of rural tourism, the authors identify
rural tourism with tourism in rural areas, which is erro-
neous. This has been proven by scientists. For example,
0.M. Borodina and 0O.V. Myhailenko concludes that the
implementation of the policy of promoting “rural tour-
ism” instead of “rural tourism on an inclusive basis” (ie,
one that involves rural households) does not promote
rural entrepreneurship, instead strengthening the exist-
ing dichotomy between agro-rural and non-rural pop-
ulations. employed in rural areas [21, p. 77]. A similar
standpoint, which we also share, is taken by 0.V. Hafu-
rova [6, p. 23].

The draft Law “On Amendments to the Law of
Ukraine “On Tourism” and Certain Other Legislative Acts
on Basic Principles of Tourism Development” of Septem-
ber 29, 2020 No. 4162 agro-tourism and rural tourism
are considered not as types of tourism but as types of
travel by tourist package. Agrarian tourism is defined as
“acquaintance with the peculiarities of agriculture (per-
sonal peasant or farm).” Rural — as “rest in the country-
side to get acquainted with the peculiarities of customs,
traditions and life of the rural population and associated
with temporary residence in a rural estate” [15]. That
is, here in general the features of rural green tourism as
a phenomenon are leveled.

Currently, another area of promising legislation
is being formed — on rural hospitality. A draft Law of
Ukraine “On Stimulating the Development of Rural Hos-
pitality in Ukraine” [19] has been developed, in which
the authors propose to define rural hospitality as “one
of the diversified activities of rural households engaged
in agricultural production”. This bill lays the founda-
tions for rural hospitality as a type of economic activ-
ity. It outlines the approximate range of services that
can be provided to guests (visitors to the countryside):
reception, catering, etc. As you can see, the list of rural
hospitality services is left open by the legislator, which
is positive in terms of choosing the best option for a par-
ticular owner, a particular countryside. True, in terms
of further development of legislation in this area, is the
formulation of the purpose of visitors. The latter cov-
ers both recreation and health, and the acquisition of
new knowledge, skills, acquaintance with local natural
attractions, raising awareness of the history, traditions
of the peasants, the peculiarities of their lives, agricul-
tural work [19, p. 222].

As we can see, rural hospitality in this sense
actually covers all aspects of rural green tourism as an

activity aimed primarily at improving the welfare of the
rural population, diversifying income opportunities in
parallel with agriculture, rural development, preserva-
tion of local customs, traditions, popularisation of agri-
cultural work and lifestyle. We see it possible and even
necessary to replace the concept of “rural green tour-
ism” with the category of “rural hospitality” in the text
of the Law of Ukraine “On Personal Farming” [5], setting
out Part 1 of Art. 1 as follows: “personal peasant econ-
omy is an economic activity carried out without the cre-
ation of a legal entity by an individual or persons who
are in a family or family relationship and live together,
to meet personal needs through production, processing
and consumption of agricultural products, realisation of
its surpluses and rendering of services with use of prop-
erty of personal peasant economy, including in the field
of rural hospitality”. This will distinguish rural tourism
with all its varieties (tourism in rural areas), which will
be regulated by the Law of Ukraine “On Tourism” [11]
from rural hospitality, the legal regulation of which will
be carried out by other regulations.

It should be noted at once that the author of this
study does not in any way underestimate the impor-
tance of tourism development in rural areas, which
should also be developed. As the experience of other
countries shows, this area can be highly profitable and
attractive for both domestic and foreign tourists. An
example is the experience of Portugal, in the historic vil-
lages of which through the intensification of rural tour-
ism has significantly improved the regional development
of areas with low population density [9]. Rural tourism,
scientists argue, is an important activity in Europe in
terms of both turnover and employment [22, p. 51], it
forms mutually beneficial relations between the city and
the village [8, p. 1].

As an argument in favour of the proposal, we
will focus on the problems in the legal regulation of
rural green tourism under current legislation and assess
the promising regulations in this area to address exist-
ing problems.

As we have already noted, the main contro-
versial issue in the research area is the attribution of
rural green tourism to entrepreneurship.

Let’s start with the fact that different countries
approach this differently. For example, Polish law estab-
lishes a criterion for exemption from taxation of income
from the rental of guest rooms in residential buildings
located in rural areas, on the farm, including income
from their food — the number of rooms for rent. There
can be no more than 5 [23]. A similar approach is used
in the Republic of Belarus. Decree of the President of the
Republic of Belarus “On the Development of Agro-Ec-
otourism” of October 9, 2017 No. 365 in paragraph 1
states that “the activities of individuals who, in particu-
lar, run a personal subsidiary farm land plots allocated
for this purpose for the provision of services in the field
of agriculture ecotourism, is not entrepreneurial”, and
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in paragraph 12 sets the maximum number of rooms in
the farmstead — 10 [24].

According to Part 3 of Art. 1 of the Law of Ukraine
“On Personal Peasant Economy” [5] this activity is not
entrepreneurial. Income from such activities is taxed as
income of individuals under Section IV of the Tax Code
of Ukraine of December 2, 2010 No. 2755-VI [13]. How-
ever, in practice, income from rural green tourism is not
limited to rental income, and this often leads to misun-
derstandings between farmers providing services in
the field of rural green tourism and public authorities,
local governments.

The draft regulations make various proposals
regarding this aspect.

Back in 2015, the draft Law of Ukraine “On
Amendments to the Law of Ukraine “On Personal Peas-
ant Economy” for the Development of Rural Green
Tourism” (registration number 0852) [16] proposed to
introduce restrictions on the number of places for tem-
porary accommodation (residence). The activity could
be considered rural green tourism if there were no more
than ten such places. However, the text of the same bill,
adopted in the first reading (July 25, 2017) already
contained completely different proposals: rural green
tourism was proposed to be replaced by “rural and
ecological (green) tourism”, which, as rightly noted by
0.V. Hafurova, completely changes its original meaning.
In addition, the author emphasises, it excluded the crite-
ria that allowed to recognise the activities in the field of
rural green tourism, carried out with the use of property
of personal peasant economy, non-entrepreneurial [6,
p. 22]. This bill was never adopted — on September 10,
2019 it was withdrawn from consideration.

Appropriate innovations were presented in the
draft Law “On Amendments to the Tax Code of Ukraine on
Taxation of Income Received in the Field of Rural Green
Tourism” (registration No. 7400) [18]. Namely: it was
proposed to tax the income received from the provi-
sion of accommodation and food services in the field of
rural green tourism, in accordance with the rules of para-
graph 165.1 of Art. 165 of the Tax Code of Ukraine on
taxation of income from the sale of own livestock prod-
ucts. Also, the features of accommodation services in the
field of rural green tourism were determined: their provi-
sion exclusively based on the property of personal peas-
ant farms; accommodation of vacationers exclusively
in residential buildings where the owners live; limiting
the number of beds for vacationers (maximum 10). In
justifying the need to adopt the act, the authors rightly
emphasised the social aspect of rural green tourism and
its importance for socio-economic development of rural
areas and as a means of income for the rural population,
and as a component of integrated rural development,
and as a factor in overcoming poverty in rural areas [25].
Despite the objective need to support rural green tourism
by the state through the elimination of gaps in the legal
regulation of these activities, the definition of transparent
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and unambiguous “rules of the game”, the bill was with-
drawn on August 29, 2019.

Diametrically opposed proposal — to limit the
subjects of tourism (including in the field of rural green
tourism) exclusively legal entities and natural persons-
entrepreneurs, contains the draft Law of Ukraine “On
Amendments to the Law of Ukraine “On Tourism” and
some other legislation on the basic principles of tourism
development” (registration number 4162) [15]. Alterna-
tive draft law — “On Amendments to the Law of Ukraine
“On Tourism” and some other legislative acts on the cre-
ation of economic incentives for the development of the
tourism industry” (registration number 4162-1) [17]
refers to tourism entities other than legal entities and
individuals-entrepreneurs and individuals engaged in
and/or providing tourism activities. Both documents
propose to introduce additional conditions for the legali-
sation of tourism entities — their inclusion in the Tourist
Register/Unified Tourist Register.

At the same time, none of the above bills contains
norms on the specific features of the organisation and
implementation of rural green tourism activities.

Another, rather controversial, in our opinion,
approach is in the draft Law of Ukraine “On Rural and
Rural Green Tourism” (registration number 5206) [14].
They in Art. 5 to the number of subjects of tourist activ-
ity in the field of rural tourism include: “tour operators,
travel agents, business entities that provide services for
temporary accommodation, food, excursions, entertain-
ment and other tourist services; natural persons carrying
out activities related to tourist support “[14], including
natural persons (farmers and members of their families)
who are not business entities and provide services for
temporary accommodation of tourists in in the owner’s
own house, in a separate (guest) house or on the terri-
tory of a personal peasant (farmer) farm; tourist cater-
ing services, tourist escort services, and other services
related to the stay of tourists in the farm (rural green
tourism) and in the area (rural tourism). In other
words, in addition to personal farming, farms also have
the opportunity to use their property for rural green
tourism, and for them this activity is also recognised as
non-entrepreneurial.

Similar opinions were voiced in special sources.
For example, experts of the National Institute for Stra-
tegic Studies propose to expand the capacity of farms to
provide tourism services, to amend the Law of Ukraine
“On Farming” [10]: to supplement the list of these enti-
ties by providing services using farm property in rural
areas and rural green tourism, and provide the oppor-
tunity to build on their land hotels and similar accom-
modation and catering establishments [26].

Without denying the need to diversify the activi-
ties of farms, we can not fully agree with the above. First
of all, because the activity of a farm is entrepreneurial
and it is wrong to single out rural green tourism (refer-
ring it to non-entrepreneurial activity). Secondly, the
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question arises: how should the production, process-
ing and sale of marketable agricultural products with
the tourism activities of the farm? After all, the situation
when the latter will dominate can become quite real.
And then the very essence of the farm as a subject of
agrarian law is levelled.

Analysing other provisions of the draft Law of
Ukraine “On Rural and Rural Green Tourism” (reg-
istration number 5206) [14] we conclude that its
authors made a not very successful attempt to take as
a basis the Law of Ukraine “On Tourism” [11] and sup-
plement its provisions norms that should reflect the spe-
cific features of rural green tourism.

For example, in Art. 12 individuals (farmers
and members of their families) who are not business
entities and provide services for rural and rural green
tourism are entitled on the basis of agreements with
insurers to provide compulsory medical and accident
insurance for tourists and others types of insurance
specified in the Law of Ukraine “On Tourism” [11]. In
Art. 13 the possibility of engaging in tour operators or
travel agency activities by farmers and members of their
families — subjects of tourist activity in the field of rural
and rural green tourism is considered. And at the same
time the authors of the bill for some reason argue about
the need for licensing of travel agency activities (which
does not comply with current legislation). It is not taken
into aniccount that according to the Law of Ukraine “On
Tourism” [11] only legal entities are tour operators.
Other provisions of the draft law on concluding a con-
tract for tourist services (Article 16) and a contract for
excursion services (Article 17) also raise objections.
Unclear, given the legal regime of land and property of
personal peasant economy (Article 5 and Article 6 of the
Law of Ukraine “On Personal Peasant Economy” [5]), is
the provisions of Art. 24 bills, which violate the legisla-
tion in the field of rural and rural green tourism include
“the use by farmers to provide tourism services in the
field of rural green tourism of private farms that do not
belong to them on private property (or not provided to
them for management or use under current legislation
of Ukraine)” [14].

Summarising the above, we conclude that the
studied draft regulations not only do not eliminate the
current shortcomings and gaps in the legal regulation
of rural green tourism, but rather — add new open con-
tentious issues.

In contrast, the bill “On Stimulating the Devel-
opment of Rural Hospitality in Ukraine” [19] proposes
a logically balanced model for regulating these relations.
First of all, the signs of activity in the field of rural hos-
pitality are highlighted: non-entrepreneurial nature;
restriction of accommodation of guests exclusively by
the apartment house in which owners live; limiting the
number of beds (not more than 10); prohibition of the
use of hired labour in the provision of services. Together,
they distinguish this activity from tourism. The positive,

in our opinion, is the consolidation of a simple proce-
dure for registration of persons providing rural hospi-
tality services (Article 4) — through written notification
of village, town, city councils at the location of the land.
Another important aspect that will address the
issue of providing catering services in rural hospitality
is the proposal of the authors of the bill “On stimulating
the development of rural hospitality in Ukraine” [19] to
include in Art. 3 of the Law of Ukraine “On Basic Princi-
ples and Requirements for Food Safety and Quality” of
December 23,1997 No. 771/97-VR [12] clarification on
non-extension of this Law to natural persons-farmers
who provide food services in accordance with with the
Law of Ukraine “On Stimulating the Development of
Rural Hospitality in Ukraine” [19]. This will eliminate
the problem of state registration of food production
and/or circulation facilities, which is currently faced
by private farms that provide catering services to tour-
ists. This contradiction was pointed out by scientists, for
example, 0.V. Hafurova in the study of legal aspects of the
development of gastronomic tourism in Ukraine [27].

Conclusions

The analysis of current and future regulations in the
field of rural green tourism, including the generalisation
of the achievements of legal science allowed formulating
the following conclusions.

For the integrated development of rural areas,
increasing the income of the rural population, diversi-
fying the activities of personal farms, the development of
non-agricultural activities in rural areas, it is advisable
to abandon the use of the term “rural green tourism” in
regulations, with its subsequent replacement by the cate-
gory of “rural hospitality”.

Specific features of rural hospitality should
be defined in a special Law “On Rural Hospitality in
Ukraine”.

For the effective development of rural hospitality,
itis necessary to provide opportunities for private farms
to provide appropriate services using the property of
personal farms, enshrining it at the level of the Law of
Ukraine “On Personal Peasant Economy”.

The category of “rural tourism” should be used
exclusively in the sense of one of the types of tourism,
the feature of which is the implementation in rural areas.
Legal regulation of rural tourism should be carried out
in accordance with the Law of Ukraine “On Tourism” and
other regulations governing tourism.

Further research should be focused on formu-
lating standards for the provision of rural hospitality
services, determining ways to legalise them, ensuring
quality assurance of relevant services, state support for
farmers, the responsibility of the parties in the field of
rural hospitality.

The obtained results can be the basis for the
development of the content of regulations in the field of
rural hospitality, and used in theoretical works.
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IlepcneKTMBU PO3BUTKY 3aKOHOJABCTBA MPO Ci/IbCbKUI 3€JIEHUI TypU3M

Tamapa CepriiBHa HoBak

HanjioHanibHUM yHIBepCUTET 6iopecypciB i NpUPOAOKOPUCTYBAHHSA YKpAiHU
03041, Bys. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayisn

CTaTTa NpUcBAYeHa JOCJIIPKeHHIO NMepCHeKTUB PO3BUTKY 3aKOHOAABCTBA IPO CIILCBKUW 3€JIeHUHW TYypHU3M.
AkTyanbHICTD pO6GOTH 3yMOBJIEHA HarajbHOI NOTpe6oi0 y GOpMyBaHHI creljiaJbHOr0 3aKOHOJABCTBA, SIKE
6 Bimo6pasusio cnenudiky CiTbCbKOro 3eJIeHOT0 TypU3My Ta J03BOJIMJIO 6 epeKTUBHO PO3BUBATHU 10 chepy
3MeTO3MeHLIeHH 6e3p06iTT, 10/10/1aHHS 6i/JHOCTI, 3pOCTaHHS PiBHS J0XO/iB Ci/IbCbKOTO HAaCeIeHHS 32 PaXyHOK
aKTHBIi3alil HearpapHUX BU/IB JisJbHOCTI. MeTa JOCAiAKeHHS MOJISITAa€ Yy BU3HAY€HHI MOXJ/IMBUX HaNpsMiB
PO3BUTKY 3aKOHOJABCTBA MPO CiJIbCbKUU 3eJIeHUH TYPU3M Ha OCHOBI HAyKOBO-TEOPETHUYHOIO aHaJi3y YUHHUX
Ta NepCcHeKTUBHUX HOPMAaTUBHUX aKTiB y 1iil cdepi Ta HanmpanoBaHb OPUAUYHOI HAYKH. MeT0/10/10TiYHY OCHOBY
JOCTIPKeHHS CKJIA/IU Aija/IeKTUYHUN MeTOo/i HAyKOBOTO Mi3HAHHS, 3ara/IbHOHAYKOBI (popManbHO-/IOTIUHUH, METO/,
aHasizy) Ta creniasbHO-1OPUAUYHI MeToau (bopMaIbHO-IOPUIUYHUH, TOPIBHSAIBHO-IPAaBOBUI). B pe3ysbTarti
MOBEJIEHOTO JIOCTiPKEHHSI O6yJI0 POo3p0o6JieHO MPOMO3ullii I[0A0 YI0CKOHAJeHHs] TEPMiHOJIOTIi 3aKOHOIaBCTBA
y cdepi cisibcbKoro Typr3My. A camMme 06IpYHTOBAHO HEOOXi/IHICTb 3aMiHM B HOPMAaTUBHO-NIPABOBUX aKTaX TEPMiHY
«CIIbCBKHM 3eJIeHUH TYPU3M» Ha TEPMIH «CiJIbCbKa FOCTUHHICTb», 3aCTOCYBaHHA KaTeropii «CiJIbCbKUKA TypHU3M»
BUKJIIOYHO B PO3yMiHHI OZJHOTO 3 BU/IiB TypU3MY, 0COGJIMBICTIO IKOTO € 3/[iHCHEHHS B Ci/IbCbKiN MicieBocTi s
niZiBUILeHHSI eeKTUBHOCTI IPABOBOTO PEryJII0BAaHHS CiJIbCbKOI TOCTUHHOCTI BUCYHYTO IPOI03UIit0 opMyBaHHS
crenjiaJbHOT0 3aKOHO/JaBCTBA — 3aKOHY YKpaiHu «I1po cisibcbKy rocTHHHICTB B YKpaiHi». /loBefieHOo, 1110 0co6UCTi
CeJITHCBKI rocnoiapcTBa € HalH 6L NOTEHLiHO NPUBA6JINBUMHU Cy6’€KTAMHU /151 PO3BUTKY B YKpaiHi ci/ibcbKOT
FOCTUHHOCTI. [lJ11 MpaKTU4YHOI peaJii3alii aHOro NOoTeHLialy 3alpoNOHOBaHI 3MiHHU 10 70 4. 1 ¢T. 1 3aKkoHy YkpaiHu
«[lpo ocobucTe cessTHCbKE TOCIOAPCTBOY» 110/10 HAZJAHHS MOKJIMBOCTI 0COGHCTHUM CeJITHCbKUM IOCHo/iapcTBaM
BUKOPUCTOBYBATH Ha/IeXKHe IM MalHO JJ11 HalaHHSA NMOCAYT ClJIbCbKOI FOCTUHHOCTI. 3allpONOHOBAHO, 3 METOI0
YiTKOI0 pPO3MeXYBaHHA ClLIbCBKOI TOCTMHHOCTI Ta CUILCBKOIO TYPU3My IpaBOBE PeryJil0OBaHHS OCTAaHHbLOIO
3A4ilicHIOBAaTH 32 HOpMaMU 3akoHY YkpaiHu «IIpo Typu3M» Ta iHLIIMX HOPMaTHUBHUX aKTiB y chepi TypucTHYHOI
JisITBHOCTI, MIPUHHATUMH Ha BUKOHAHHS I10JI0KEeHb LIbOr0 3aKOHY. OTpUMaHi BUCHOBKH MOXKYTb Oy TH BUKOPHCTaHi
npy GopMyJIFOBaHHI 3MiH /0 YMHHOI'O 3aKOHO/IaBCTBA YKpaiHH, CTAaHYTh B HAro/i npu po6oTi HaJ, HAYKOBUMHU
JLOCJTiPKEHHSIMHU, IPUCBSYEHUX 0COBJIMBOCTSIM IIPAaBOBOT0 PETy/II0BaHHSA BiZJHOCUH y cdepi CiibCbKOI FTOCTUHHOCTI

Kawuyoei caoea: ocobucTe cesiTHCbKe rOCIolapCTBO, IPaBOBe Peryy0BaHHA, CiibCbKa TOCTUHHICTbD, CiIbChbKe
roCrnojapcTBO, CiIbCbKUN TYPU3M, TYPUCTUYHI MOCTYTH
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The urgency of the legal framework for the functioning of public organisations is
mediated by the fact that the process of self-organisation of society and the development
of civil society are interrelated and provide for rights and freedoms, dignity of every
citizen, increase economic and spiritual prosperity. There is also a steady trend of aging
around the world, and the progress of medical and health tourism will show signs of
rapid growth, including through the growth of self-organisation of people in civil society,
which determines the quality of common views and interests, including health. The aim
of the article is the study, based on the analysis of regulations that determine the legal
status and forms of participation of public associations in tourism and medicine, the
practice of their activities at national and international level, problematic issues and
possible solutions based on experience of both individual countries and internationally.
Research methods were chosen considering the purpose and objectives of the study.
The study used philosophical (hermeneutic), general scientific (logical, generalisation,
praxeological method, modeling method, prognostic method and bibliographic) and
special legal (formal-legal, comparative-legal) methods of scientific cognition. It was
found that the actualisation of the study of legal regulation of tourism in the field
of health care contributes to globalisation, mobility of modern society and human
needs in the realisation of their natural rights to life, health care, health secrets. The
legal basis of activity and main tasks of some national and international organisations
in the field of medical tourism are studied. Ways to improve the legal regulation of
public associations in the field of medical tourism in Ukraine in terms of improving the
concept of private law in accordance with the basic values of the European community
are suggested. The materials of this study can be useful for legal scholars, leaders and
employees of public associations, and teachers, graduate students, students of law
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Introduction

Promising countries for the development of medical
tourism are determined by several factors, namely: quality
standards of medical services, the cost of diagnosis and
treatment, development of transport and hotel sector,
level of language integration, effective legal regulation
and localisation on the world map. The role of non-gov-
ernmental organisations is crucial in this area, as they
offer special cooperation programmes and consulting
services designed to help increase awareness and branding
in the international medical community, attract more
patients, increase search and trust on the Internet, and help
with strategic planning.

Medical tourism is a phenomenon of the mod-
ern global world, the growth rate of which is among the
highest in comparison with other not only tourist seg-
ments. For a country that seeks to be within the modern
vector, it is necessary to consider many objective cir-
cumstances. Modern society can only be a civil society
characterised by socio-culture, solidarity, tolerance and
pluralism. It is these features that allow for the develop-
ment of such a special area of social interaction as a com-
bination of medical and tourism activities. Legal regula-
tion can be effective and appropriate to fulfill the social
order only when it is based on scientific knowledge and
adequate reflection of the laws and urgent needs of
social development. The existence of the medical tour-
ism market is conditioned upon a number of factors and
requires appropriate legal regulation that will consider
them. The expert environment defines these factors as
5D, which includes: sufficiency of the service, its effec-
tiveness in time and space (these are clinics, countries
and the ability to obtain such a service in the shortest
possible time); affordability and availability of addi-
tional services. According to the World Health Organi-
sation, in 2022 tourism and the health care system com-
bined will be one of the world’s leading industries.

Significant contribution to solving problems
related to the study of various features of the devel-
opment and functioning of both public associations
and the field of medical tourism in general was made
such Ukrainian and foreign scientists as: Y. S. Hniedyk [1]
studied legal relations in the field of medical tourism
through the prism of the legal status of their partici-
pants, including the state as a regulator of the relevant
type of economic activity; proposed the mandatory
receipt of a special permit for tour operator activities,
which justified the specific features of medical services
that are a mandatory part of the relevant tourist prod-
uct; singled out public interests in the field of medical
tourism as those recognised by the state and mediated
by law objectively existing needs of civil society through
respect for the rights of individuals to health care and
entrepreneurship. 0.V. Bilash and M.V. Mendzhul [2]
chose the legal personality of public associations as the
subject of their monographic study; identified prob-
lematic issues in the process of their formation, in

particular regarding the founders of public organisa-
tions. M. Campa et al. [3] analysed the current challenges
facing humanity, and the negative impact of which can
be overcome through the field of medical tourism. V. Yilmaz,
A.Puren [4] studied the positive experience of apply-
ing medical tourism mechanisms to the health sector
in countries with an appropriate centralised system.
A. Ceron et al. [5] studied the issues of levels of legal
regulation of medical tourism and its “concentration” to
overcome the low efficiency of the inadequate quality of
health services in health care systems in some countries.

The purpose of the article is to study the legal reg-
ulation of public associations in the field of medical tour-
ism, and the possibility of applying the world’s effective
experience in the field.

Materials and Methods

The basic sources of research were the norms of national
legislation: the Constitution of Ukraine [6], the Civil Code
of Ukraine [7], the Tax Code of Ukraine [8], the Law of
Ukraine “On Public Associations” [9], the Law of Ukraine
“On Tourism” [10], the Law of Ukraine “On Amendments
to Certain Legislative Acts of Ukraine Regulating the
Transplantation of Anatomical Materials to Humans” [11],
Recommendations of the Committee of Ministers of the
Council of Europe by member states on the legal status
of non-governmental organisations in Europe [12].
The study was also based on international regulations:
US Code: Table Of Contents (US Tax Code) [13], Law
of Medical Tourism in Israel [14], EU Directives: IS/IEC
Directives, Part 1 — Consolidated ISO Supplement —
Procedures specific to ISO [15]; ISO/IEC Directives,
Part 2 — Principles and rules for the structure and draft-
ing of ISO and IEC documents [16]). Information from
the Ukrainian Bone Marrow Donors Charitable Founda-
tion [17], the World Marrow Donor Association (WMDA) [18],
the Medical Tourism Exchange in Ukraine [19].

The use of the logical method allowed fully ensur-
ing the consistency of the formulated conclusions. The
formal-legal method was the basis of a comprehensive
analysis of the special legislation of Ukraine, which regu-
lates the formation and operation of public associations
in the field of tourism and medical services. The main
features of public associations as non-profit organiza-
tions and the basic principles that are taken as a basis
in the process of forming and defining strategic goals
of their activities are analysed. Incomplete compliance
of the conceptual apparatus of European concepts and
definitions with regard to non-governmental organisa-
tions and the established category was established by
the national legislation of Ukraine on public associa-
tions. Based on the formal-legal method, the content of
norms and standards that define public associations as
non-profit organisations and to explore the possibility
of their implementation of certain functions in the tour-
ism and medical spheres. The comparative law method
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was used to review, study and compare relevant legal
sources, basic scientific approaches to research, analysis
of national and international legislation in the tourism
industry, the system of norms and standards that estab-
lish quality indicators of medical services. By applying
the hermeneutic method, the analysis of the content of
norms and rules of legislation of individual countries
in the field of medical tourism was carried out, in par-
ticular on the powers of travel agents, their functions
and responsibilities in conducting their activities. The
use of the hermeneutic method allowed explaining
the functions of public associations, in particular, pub-
lic organisations of medical tourism in both national
and most powerful international associations in the
field of medical tourism, the implementation of which
they can provide, to open opportunities for their expan-
sion. The praxeological method, modeling method and
prognostic method were used to determine further pros-
pects for the development of new associations in the
field of medical tourism in Ukraine and increase the effi-
ciency of existing ones, opportunities to build sustain-
able international relations based on legislative oppor-
tunities. Using these methods and taking into account
the existing challenges: the lack of effective legal mech-
anisms for the interaction of public associations in the
field of tourism with public authorities and local gov-
ernments; insufficient harmonisation of national special
legislation and international standards for the provision
of medical services. The method of generalisation was
used to formulate conclusions and proposals based on
the results of relevant research, to outline the range of
prospects and directions for further research. The bib-
liographic method allowed to identify and compile bib-
liographic characteristics of laws, bylaws, international
standards and directives governing the functioning of
public associations in the field of medical tourism.

Results and Discussion

Medical tourism is a growing phenomenon. Research
examines the changes and challenges of current and
future trends [3]. Research on medical tourism, espe-
cially in countries with public and organized health care
systems, paves the way for understanding the changing
role of the state in modern society [4].

Among the factors that determine the attractive-
ness of national medical tourism are appropriate legis-
lation in certain areas and the introduction of accredita-
tion, certification of clinics (ISO 9001, QHA Trent, JCI and
others) [20]. Such a factor that contributes to the devel-
opment of medical tourism in Ukraine is the establish-
ment by some countries at the legislative level of a ban,
or restriction, on certain types of medical intervention.
In particular, reproductive programmes (IVF for sur-
rogacy and/or donation), the use of stem cells, organ
transplantation, ane abortion and others) [1, p. 18].

However, there is a “reverse side” to receiving
medical services within medical tourism, which has
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been studied under UK law [21]. In particular, in cases of
clinical negligence, patients are unlikely to have a “suc-
cessful” lawsuit against the National Health Service. They
will face additional difficulties — establishing jurisdic-
tion, applicable law and enforcing the judgment. The
National Health Service may have to bear the cost of
corrective treatment, which is unlikely to be completely
restorative. Clinicians need to know the law so that they
can make a joint decision with the patient that consid-
ers the risks to the patient and the provision of appro-
priate services [21]. The spread of health tourism is also
a source of ethical debate that goes beyond global pub-
lic health and has emerged in a variety of disciplines,
including research in development, social justice, law,
trade and politics. However, the globalisation of health
care has shaped the global healthcare industry. The abil-
ity to access more advanced treatments, differences in
cost, and inflexible national health care systems encour-
age patients to seek treatment abroad [22]. Based on
the above approaches in understanding and address-
ing the existence of such a category as “medical tour-
ism”, we support the position that although regulation
of the medical tourism industry is necessary, it should
be done both domestically and supranationally to be
effective in preventing greater inequality health care,
and should be aimed at eliminating political and eco-
nomic factors that force the health care systems of indi-
vidual countries to create inequalities in health care [5].

Freedom of association and the right to establish
public organisations are guaranteed by the Basic Law of
Ukraine [6]. The Constitutional Court of Ukraine empha-
sises [23] “that public associations as institutions of civil
society are a natural foundation of constitutional democ-
racy in ensuring the political development of Ukrainian
society and the state, promote self-realisation of citizens,
enable them to implement and/or defend their rights,
freedoms and interests defined and guaranteed by the
Basic Law of Ukraine [6], and to participate in solving
socially important issues at the local or national level,
and the state should create such legislative mechanisms
for associations of citizens that will ensure free develop-
ment personality, opportunities to realise their creative
potential and individual abilities in political, economic,
social, cultural or other spheres of public life” [23].

Approaches to understanding public associations
are different. Part of the scientific community claims
that associations are independent of the state and the
ability to influence state institutions and at the same
time protect society from insufficiently justified state
interference in public life [2, p. 42].

The normative definition is contained in the Law
of Ukraine “On Public Associations” [9], which are medi-
ated by voluntary associations only of individuals or
with the participation of legal entities of private law
for the exercise and protection of rights and freedoms,
implementation of public, primarily economic, socio-
cultural, environmental interests.
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In Ukrainian literature, the category of “public
organisations” includes voluntary groups of citizens
formed as a result of their free will to express collective
interests and address public issues and problems [24,
p. 15]. For the legislation of European countries, in par-
ticular for countries that have ratified the Convention on
the Recognition of Legal Entities of International Non-
Governmental Organizations and are implementing the
“Recommendations of the Committee of Ministers of the
Council of Europe” on the legal status of non-govern-
mental organisations in Europe. Regarding the establish-
ment and operation of non-governmental organisations),
the use of the term “non-governmental organisations” is
typical. However, this term does not “equally” reflect the
legal nature of public associations.

Forms of activity of public associations in Ukraine
are of great interest in two ways of research. The first
way shows the connection between law and non-le-
gal phenomena, which must be regulated through
legal mechanisms. The second concerns the role of
organisational and legal forms of activity of public asso-
ciations. This is a defining issue, because the form of
activity of public associations can be used as a “frame-
work”, for example, such fundamental legal phenom-
ena as legal relations, legal procedure, legal fact, and
a kind of transformation from one component of law
to another. In particular, substantive law, which deter-
mines the main activities, passes to the procedural
through such a form of activity as procedure [25, p. 90].

A public association may carry out activities
through the formation of a legal entity, including without
the development of such. A public association formed
as a legal entity is a non-profit company, the priority of
which is not to make a profit. According to Art. 133.4.1
of the Tax Code of Ukraine [8], an enterprise, institution
or organisation is recognised as non-profit for the appli-
cation of the tax process, namely: corporate income tax,
there is an organisation, enterprise or institution, which
together covers the following requirements: established
by the law governing the activities of such a non-profit
organisation; for the constituent documents of such an
organisation (or the constituent documents of a higher
level organisation, according to which the non-profit
organisation operates in accordance with the law) pro-
hibits the distribution of income (profits) or their part
among the founders, as defined by the Civil Code of
Ukraine [7]), members of the relevant organisation,
employees (except for wages, single social contribution),
members of management bodies and relevant related
persons; the statutory documents of which (or the statu-
tory documents of the higher level organization in accor-
dance with which the non-profit organisation operates
under the law) provide for the transfer of assets to one
or more non-profit organisations of the relevant type,
other legal entities funds), or crediting to the budget rev-
enue in case of termination of the legal entity (by its lig-
uidation, merger, division, merger or transformation);

registered by the controlling body in the Register of non-
profit institutions and organizations” [8].

Both subjects of tourist activity and subjects
of medical activity have the right to unite in public
organisations. The legal personality of which is deter-
mined both at the level of the Civil Code of Ukraine
(Art. 91) [7] and special legislation, in particular, Art. 21
of the Law of Ukraine “On Public Associations” [9].

Non-profit organisations in the field of tourism have
the opportunity to focus their efforts on: creating and
disseminating information about the tourist resources of
Ukraine; development of proposals related to the devel-
opment of tourism, resort and recreational sphere, pro-
tection of tourist resources of Ukraine, their preserva-
tion and reproduction, ways to use; popularisation of
tourism and create favourable conditions for its devel-
opment; development of standards of tourist, hotel,
excursion, and also other service, including rules of pro-
fessional ethics; establishment of own systems of quality
control of tourist activity; making proposals for joint
use by legal entities and natural persons-entrepreneurs
who sell tourist services, signs for goods and services;
modernisation of educational programs on professional
training in the field of tourism, establishment of high
professional standards for employees and specialists
in the relevant field; implementation of the principles
of self-regulation in the field of tourism; implementa-
tion and protection of common rights and interests of
all stakeholders in tourism.

What in practice results in the following functions
of public organizations in the field of tourism: develop-
ment of standards in the field of tourism services, certi-
fication of tourism enterprises, introduction of control
over their compliance with the conditions and rules of
reception and service of tourists; development of new
principles of legal regulation in the field of tourism; intro-
duction of mechanisms to protect the rights of tourism
entities and tourists; diversification of tourism activi-
ties, which will aim to create additional jobs, implement
regional and state programmes to reduce unemploy-
ment; carrying out organisational measures for train-
ing and retraining of personnel of the tourism industry;
branching out and strengthening of international coop-
eration in the field of tourism, carrying out activities to
promote the entry of national participants in tourism
in the global market of tourism services; implementa-
tion of activities aimed at advertising and promotion
of the product, and the organisation of exhibitions of
tourist products, both national and international; not
the “last” role should be played by the celebration of
the most effective participants in the tourism sector.

Today, not only domestic tourism is marked on
a global scale, such as moving within a single country,
but also international — crossing the border with one
or more countries, from the country where the person is
registered permanent residence, to obtain qualified and
less expensive medical services offered in the absence of
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queues or waiting lists, temporary relocation to states
that do not have regulations prohibiting the provision
of certain types of medical care. Of great importance in
the field of medical tourism are public organisations
that make every effort to provide timely and profes-
sional medical care. Such activities in the field of medical
tourism are established by the norms of the laws of
Ukraine “On Public Associations” [9], “On Tourism” [10].
The formed system of the regional tourist cluster should
be based on the interdependence between economic
entities that have merged into a network system to
provide relevant services [26, p. 5], including public
associations.

The importance of public organisations is mani-
fested in establishing relationships with leading medical
institutions around the world, which have the ability to
provide the necessary medical services, solve legal prob-
lems of border crossing by patients, drawing up statu-
tory packages of documents, working with foundations
to raise funds for individuals that conditioned upon
their difficult financial situation are not able to pay for
the medical services they need on a medical institution
located outside their country.

One of the leaders in the field of medical tour-
ism is the Ukrainian Association of Medical Tourism,
which has more than 100 public organisations that
represent the interests of consumers of medical ser-
vices, protect the rights and legitimate interests of tour-
ists, establish cooperation with leading public and pri-
vate medical institutions in Ukraine and the world, and
with world-renowned providers of medical services,
distributors of medicines, entities engaged in insurance
activities, medical funds [27]. In 2015, the Medical Tour-
ism Exchange was established in Ukraine. Thanks to this
organisation, the patient can find a clinic, get the best
offer from the participating clinics, and provide medical
institutions with suggestions for attracting the best
experience, cost and conditions for addressing health
issues.

All-Ukrainian public organization — the Tour-
ist Association of Ukraine, one of the “most influen-
tial” organisations, which was established in 1998
and received state support at the legislative level for
its active participation in the development of tourism,
including: monitoring of major vectors of tourism devel-
opment; implementation of standards in the field of
tourist services, implementation of actions for certifica-
tion and certification of tourist enterprises, implementa-
tion of control functions regarding their compliance with
the conditions and rules of reception and service of tour-
ists; development of new approaches in legal support of
tourism issues; taking actions to ensure the protection
of the rights of tourism entities and tourists; diversifi-
cation of tourism activities, implementation of employ-
ment policies; carrying out work on the organisation
of training and retraining; development and effective
implementation of international cooperation in the field
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of tourism, policy of dissemination of national medical
and tourist products at the international level; directing
efforts to promote such products, in particular, adver-
tising, holding international exhibitions, etc.; reward-
ing and encouraging legal entities and individuals
who have made a significant contribution to progress
in the field of tourism (in accordance with the decree of the
President of Ukraine of March 2, 2001 [28]).

Ukrainian Association of Active and Ecological
Tourism is a public initiative that promotes and pro-
gressive development of nature-friendly active recre-
ation and tourism, which promotes its ecological way.
The association was established based on intra-industry
self-organisation and brings together those who are
interested in promoting not only active tourism, but
also one that aims to preserve natural and ecological
properties.

Public organisations carry out intermediary
activities, which include the organisation of tourist
and medical services; combine the efforts of both the
private and public sectors of medicine, medical insti-
tutions of different countries and offer patients high-
level medical care.

An example of effective participation of pub-
lic associations in the medical field, and therefore can
be used in the field of medical tourism for transplan-
tation of anatomical materials to humans, is the Chari-
table Foundation “Ukrainian Registry of Bone Marrow
Donors”, which cooperates with the World Registry of
Bone Marrow Donors WMDA The World Marrow Donor
Association) and was included in the list of world regis-
ters. It was with his participation, not a state institution,
that the first non-family transplant in Ukraine, which
took place recently at the Okhmatdyt NDSL, was per-
formed. Although the Regulations on the Coordination
Center for Transplantation of Organs, Tissues and Cells
were adopted in 2006, the Center received the authority
to administer the State Information System for Hemato-
poietic Stem Cell Transplantation with the adoption of
the Law of Ukraine “On Amendments to Certain Legisla-
tive Acts of Ukraine Regulating the Issue of Transplanta-
tion of Anatomical Materials to Humans” [11].

The way to develop the collaboration of medical
institutions and public associations is to introduce legisla-
tion on the need for entities that carry out medical activ-
ities through the use of transplantation and conduct
activities related to transplantation, only on a free basis
to explain the medical and social significance transplan-
tation, have the right to involve persons (their relatives
or legal representatives) who were donors, under-
went transplantation, were able to receive the neces-
sary transplantation treatment in time, including rep-
resentatives of religious organisations, branch public
associations.

Using the experience of foreign countries for the
active development of medical tourism, improving the
country’s economy and most importantly — the quality
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of medical services. Every year, countries such as Germany,
Turkey, Israel, India, etc., invest millions of public funds
in the development of medicine, and invite the best
experts in their field from around the world. In addi-
tion, each country has many advantages that make them
competitive (for example, India provides medical ser-
vices at extremely low prices — this increases the number
of applications [29].

The Medical Tourism Association is a global non-
profit organisation dedicated to education and acting on
behalf of medical tourism and the international patient
industry. The MTA works with health care providers,
governments, insurance companies, employers and
other health care buyers in its initiatives in the field of
health tourism, international patients and healthcare.
The MTA also seeks to raise consumer awareness of
international health care options and has specific ini-
tiatives to educate and increase the number of consumers
traveling for health care.

The Medical Tourism Association is an interna-
tional non-profit organisation that has acquired the sta-
tus of 501 © (6) from the US Internal Revenue Service.
Section 501 (6) of the Tax Code [13] provides for tax
exemptions for commercial leases that are not organ-
ised for profit and no part of the net profit of which is
directed to the benefit of any private shareholder or
individual. AIT has no shareholders or investors [30].

Unlike Israel, which was the first to adopt
a medical tourism legislation aimed at streamlining the
activities of medical tourism agents, it provides for the
creation of a Register of such participants and is stra-
tegically designed to improve not only medical ser-
vices but also increase revenues to the Israeli economy.
(The medical tourism law in Israel [24]), America has no
laws that would regulate exclusively the field of medical
tourism. However, the American Medical Associa-
tion (AMA) has established ethical codes of conduct
for medical tourism, and some states in the United
States have enacted laws that indirectly affect medical
tourism (for example, organisations involved in this type
of tourism). As for the AMA'’s ethical standards, they
stipulate that physicians should promote proper over-
sight of medical tourism and companies that promote
it to protect patient safety and promote high-quality
treatment, support the collection and access of outcomes
from medical tourists to improve informed decision-
making. etc.

Such non-governmental organisations, the Well-
ness Tourism Association (WTA) and Patients Beyond
Borders (PBB), are among the most well-known organisa-
tions in the field of medical tourism in the United States
and have the same goal — to help patients abroad.

WTA — “established as a non-profit organisation
in the United States and launched in January 2018, the
Wellness Tourism Association (WTA) is a global network
for qualified hotels/resorts/retreats, tour operators,
travel consultants, health practitioners, media and other
partners in the global wellness tourism industry” [31].

Given the underdeveloped health care system and
the quality of medical services in Ukraine for foreign
patients, organisations of this type are also necessary
participants in relations in the Ukrainian field of medical
tourism for successful and high-quality medical tourism.

Scientific positions on the legal status of public
associations and the position of national special leg-
islation make it possible to form them in the form of
a legal entity, and without creating one. However, as
shown by the study and the position of Y. S. Hniedyk [1],
V.0. Bilash and M.V. Mendzhul [2], and the practice of
organisations in the field of medical tourism (in partic-
ular, the Ukrainian Association of Medical Tourism, the
Association of Medical Tourism AMT and the Associa-
tion of Wellness Tourism (WTA)), the lack of organisa-
tional and legal form of public association will not fully
implement its tasks and functions will restrict its par-
ticipants in the exercise of property rights. The position
expressed by A. Ceron, V.A. Crooks, R. Labonte, W. Flores [5]
on the “separation” of public association from the state,
its independence seems justified, which is a manifesta-
tion of “healthy” civil society, its effectiveness and focus
on current spheres of life. Such independence, on the
other hand, paves the way for cooperation with state
institutions to achieve key objectives. The practice of
associations in the field of tourism and medical tourism
shows that they are aimed, inter alia, at protecting the
interests of consumers of relevant services. Analysis of data
presented on the information resources of national and
international public associations in the field of medical
tourism, and the rules of special legislation that deter-
mines their legal personality, shows their significant
focus on informing consumers of medical tourism about
clinics, centers and other health care providers. Their
participation in the development of standards for the
provision of services in the field of medical tourism and
the promotion of the use of the latest ways to protect
the rights and interests of consumers, such as mediation,
may also be promising. It will allow to resolve conflicts
without “immersion” in court proceedings, which may
be complicated by the existence of different jurisdic-
tions and complex and lengthy process of enforcement
of court decisions.

Conclusions

In Ukraine, there is no special legal regulation of eco-
nomic activity in the field of medical tourism, although
the need to regulate such activities is a condition for
ensuring fundamental human rights. After all the social
orientation of the state is determined by the provision
of state support sectors of the economy, in particular
those related to the right to life and health. The develop-
ment of a responsible civil society is not possible with-
out the development of self-regulation. The social and
economic preconditions for the development and func-
tioning of public associations in the fields of both tour-
ism and health care in Ukraine exist, as the study shows.
The legal basis of medical tourism is currently being
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implemented through “disparate” regulation of certain
types of relations. There are regulations that determine
the basics of tourism, a large body of legislation on
health care, and separately — spa treatment. Relevant
legal regulation bears the hallmarks of public law, as
there is state power and administrative activities carried
out by executive and administrative bodies (licensing
of medical practice, economic activities of umbilical cord
blood banks, other human tissues and cells, etc.). Private
law defines the path of development and operation of
public associations, which is characterised, in particu-
lar, by the principles of voluntariness, self-government.

e Public associations in the field of medical tourism: Role and international experience

Legislation on public associations needs to be improved
to provide for legal mechanisms and methods of interac-
tion with local governments, executive authorities that
implement state policy in the field of health services and
implement tasks in the field of health care. It is advisable
to use the experience of the International Tourism Asso-
ciation. The subject of further research should be the
need for special legislation on medical tourism, which
will promote the establishment of strategic partner-
ships between private, public and public interests, and
the development of new tourism products with the par-
ticipation of self-regulatory organisations.
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AHomayis

AkTyasibHICTE IPABOBHUX 3acaf, GYHKIIOHYBaHHS IPOMA/ICbKUX OpraHisaliiil ornocepeKOBYETbCS THM, 110 MIPOLieC
caMmooprasisanii cycmisibcTBa Ta GopMyBaHHSI IPOMAASHCHKOIO CYCIIJIbCTBA € B3aEMOIIOB’I3aHUMU OJUH Bif
OJIHOTO Ta Nepez6ayaroThb JOTPMMaHHs NpaB i cB060, Ti/IHOCTI KOXXHOTO IPOMa/ITHUHA, 00YMOBJIIOIOTH 3pOCTaHHS
€KOHOMIYHOr0o Ta AYXOBHOI'0 JOOPOOYTY, 1[0 He MOXJ/IMBO 6e3 3/10pOBOI HaIllil, a TaKOX CTiliKa TeHJAEHI[is 10
CTapiHHS HaceJleHHs Y BCbOMY CBiTi, MOCTYN MeJJUYHOrO Ta 03/[0POBYOr0 TYpHU3My HabyBaTHMe 03HAK CTPiMKOro
3pOCTaHH4, y TOMY YMCJI 3aBASAKU 3pOCTAaHHIO PiBHA caMoopraHisariii sirofiel y rpoMaZisHCbKOMY CYCIiJIbCTBI, 1[0
BU3HAYaE SIKiCTb JOCATHEHHS CIIJIbHUX MOTJIsA/IB Ta iHTepeciB, 30kpeMa i y cdepi oxopoHH 3/10poB’si. MeToro cTaTTi
€ JIOCJi/PKEHHs], HA OCHOBi aHaJi3y HOPMAaTHBHO-NPABOBUX aKTIB, 1[0 BU3HAYAIOTh NPAaBOBUM cTaTyc Ta GOpMHU
y4yacTi TpoMaZicbKUX 06'€/IHaHb ¥ TYPUCTUYHINA Ta MeIMYHUX chepaX, IPAKTUKHU iX JifJbHOCTI HA HAlL[iOHAJIbHOMY
Ta MDKHapoJHOMY piBHi, MpOo6JeMHUX NUTAaHb Ta BHUCYHEHHS MOXJIMBUX BapiaHTIB iX BUpIlleHHsS Ha OCHOBI
JlOCBily sIK OKpeMHX KpaiH, Tak i Ha MiKHapoAHOMYy piBHI. MeToau JfociifkeHHs1 Oy/10 06paHO 3 ypaxyBaHHAM
MeTH Ta 3aBJaHb JOCI/PKEHHA. Y XOAil JOCJi/PKeHHs BUKOPUCTOBYBaJIMCh ¢inocodcbKi (repMeHeBTHUYHUM),
3araJlbHOHAyKoOBi (JIOTiYHHMH, y3arajJbHEHHs, NMPAKCEOJIOTIYHUN MeTOJi, MeTOJ, MOJeJI0BaHHS, MPOrHOCTUYHUH
MeToz, Ta 6i6iorpadiuHuii) Ta cnenianbHo-0pUAUYHI (GopMaIbHO-IOPUUIHUN, TOPiBHAIBHO-IPABOBUIN ) METOU
HayKoBOro mi3HaHHs. Byso 3’sicoBaHo, 10 akTyasisauii JociPkeHHs1 NMPaBOBOTO PETyJIOBAaHHS TYyPUCTHYHOI
JisIbHOCTI y JIIKyBaJIbHO-03/I0POBYOMY HAMPSIMKY CIIPUSIOTH IV106asi3allis, MOGiJIbHICTh Cy4acHOTo CyCIiJbCTBa
Ta NMOTpe6H JIIJMHU y peastizalil cBOIX NPUPOJAHUX MpPaB Ha XUTTS, HA MeJUYHY JI0OIOMOTY, Ha TAEMHHUIIIO TIPO
CTaH 3/10poB’s. Jloc/ai)KeHO NMpaBoOBe MiAIPYHTS AiSVIbHOCTI Ta OCHOBHI 3aBJaHHS OKpeMHX HAI[iOHAJbHUX Ta
MDKHapOAHUX opraHizanii y cdepi MeJUYHOTO TYypu3My. 3alpPONOHOBAHO LUIAXU YLOCKOHAJIEHHSI NMPaBOBOTO
perysiroBaHHs JislJIbHOCTi POMa/ICbKUX 00'€fHaHb ¥ cdepi MeIUYHOTO TYpU3MYy YKpaiHU B YMOBax HalpaBJIeHOCTI
Ha B/IOCKOHaJIEHHS KOHIIENTY MPUBATHOTO MpaBa BiZMOBiHO /10 6a30BUX I[iIHHOCTeH eBpoCHiibHOTH. MaTepianu
JAHOI0 JOCII[PKEeHHA MOXYTb CTaTU y HAroAi JJi OPUCTIB-HAyKOBLiB, KePIBHUKIB Ta NPaLiBHUKIB IPOMaJCbKUX
06'e/lHaHb, a TAKOXK BUKJIa/1aviB, acllipaHTiB, CTYAEHTIB IOPUAMYHUX HaBUYa/IbHUX 3akJ/ajl. [lepkaBHUX CIyKOOBLIB
Ta yciX, KoMy I[ikaBa jaHa Mpo6JieMaTHUKa

Karouoei cnoea: camoopranisallisi, paBoBUI CTaTyc IPOMaJiICbKUX 00'€AHaHb, chepa Typu3My, TYPU3M Y MeJUIHUN
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In2021, the problems of ecology and environmental safety are the most pressingissues
for the world scientific community. The basic principles of the national ecological
security of Ukraine and the creation of a comprehensive programme to ensure
environmental safety, biosecurity, and prevent the spread of dangerous infectious
diseases deserve special attention. The purpose of the presented research is to study
the issues of environmental safety in Ukraine, in particular, to clarify the specific
features of the measures of the international system of environmental safety and
their organisation in Ukraine. In the process of research the methods of synthesis and
analysis of information, method of classification, method of systematisation, analysis
of scientific literature on the researched topic were used. In the course of the research
the basic principles of national ecological security of Ukraine were determined. The
organisation of an international system of environmental safety requires the adoption
of mandatory principles and standards of national conduct, and the establishment
of basic principles of cooperation. Global issues, including the environment, cannot
be resolved other than by a concerted effort based on consensus. It was determined
that ensuring environmental safety and a favourable state of the environment should
be recognised as a public priority for development. In practice, this principle means
that socio-economic programmes must meet environmental requirements. Ukraine
is taking measures to ensure biosecurity, prevent the spread of dangerous infectious
diseases and support international efforts in this area. The practical value of the
presented study is that it can be used to study the problem of environmental safety.
The presented research can be used by theorists and practitioners to study the issue
of environmental safety, and used as a basis for further study of the problem
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Environmental security as a guarantee of national security

Introduction

Prolonged accumulation of knowledge about the rela-
tionship between man and the environment, includ-
ing about the factors that can disrupt the system of this
relationship, has led to a leap, which should result in
awareness of environmental safety as a holistic phenom-
enon that can be the subject of serious research. Various
attempts to consciously cover all aspects of environmen-
tal safety have ceased to satisfy the scientific commu-
nity. Accordingly, a deep and comprehensive scientific
understanding was needed. Environmental safety is, on
the one hand, a stimulating factor in the development
of science, and on the other hand the subject of compre-
hensive research in various sciences. Thus, the environ-
mental problem is the subject of study of the whole com-
plex of sciences, which can be called a socio-ecological
scientific complex [1].

Like other complex problems, it is the subject of
a holistic study that requires organic unity and inter-
action of different sciences to jointly study the subject
and synthesise all the results obtained in different ways
and methods. The originality of the complex of sciences
that study the problem of ecological safety is explained
by the specific features of the phenomenon of ecological
safety, its diverse nature, internally contradictory and
organically connected with all major spheres of society.
As it arises and develops as a product of the interaction
of natural and social processes, it needs the attention of
natural, technical and social sciences. However, this rel-
atively broad typology of sciences no longer covers the
entire problem of environmental safety [2].

The problem of environmental safety, of course,
is primarily a social problem, because it is the conse-
quences of anthropogenic activities have a pronounced
social nature and threaten the living conditions of soci-
ety. Itis also a natural science problem, as it significantly
and increasingly affects the processes occurring in the
biosphere. There is also a production and technical prob-
lem, as it relates to production activities associated with
negative changes in the environment. Environmental
safety is also considered as an agricultural problem, as
its solution depends on agricultural production (reduc-
tion of soil degradation, pest control, increase in crops,
etc.) [3].

Ecological safety can be characterised as a kind
of socio-natural and scientific reality, the study of which
should be carried out using appropriate methodological
tools. It needs to be identified and the study adapted
accordingly. The main tools chosen for such a study
are methodological approaches. Of course, they do not
exist by themselves, regardless of the object and sub-
ject of research, but abstractly we can identify some of
them as tools that would be appropriate to use in the
research process. It should be noted that the very under-
standing of methodological approaches is not clear. The
same means of cognition are called approaches, some-
times methods, and sometimes principles. The closest

in their properties approaches and methods of scien-
tific knowledge. There are usually two points that char-
acterise the approach: the ability to record the general
direction of the study [4].

Given the development of the principles of envi-
ronmental safety, at first glance, it seems enough one
principle, namely, the need for the natural environ-
ment as the basis of material and spiritual develop-
ment of present and future generations of people. How-
ever, from a practical standpoint, this principle seems
quite contradictory and ambiguous. Especially in this
aspect, there are many contradictory proposals: from
the release of toxic waste into Earth orbit to their use
as a building material or fertilizer. Of course, serious
projects are to some extent based on scientific develop-
ments and are subject to review. However, none of them
indicates errors, especially since there is no agreement
among experts on the principles of determining strategic
directions of nature protection [5].

In the article by G. Varlamov and co-authors
the mechanisms of influence of public ecological organ-
isations on the problem of ecological safety of the fuel
and energy complex of the country are considered [6].
The article formulates the requirements for specialists
of the fuel and energy complex, considering the condi-
tions of implementation of the new paradigm of their
training and creative approaches in solving complex
energy and environmental issues. The authors indicated
the directions of public activity of energy specialists and
their influence on the relevant decisions of state bodies
and management of enterprises [6].

0. Bezpalova and co-authors found that along
with the concept of “environmental safety” there is the
concept of “environmental modernisation” as overcom-
ing the negative effects on the environment by industrial
society by transforming the latter with the help of new
technologies [7].

A study by 0. Mitryasova and co-authors showed
that most post-Soviet countries do not use the terms
“ecological system” and “ecosystem services” in their
legislation, which are now an integral part of environ-
mental policy and legislation in developed countries [8].
The basic principles of ecological safety of aquatic eco-
systems are as follows: a water body (surface or under-
ground) is a complex, functionally integrated and
self-regulating ecological system. It cannot be consid-
ered as a resource for biological and social needs. Pri-
ority in the use of water should be living components
that exist in it and ensure its functional integrity. Each
aquatic ecosystem should be economically assessed not
only in terms of available water resources, but also in
terms of other ecosystem services, including the diver-
sity of its biotic components. All these principles and
the presented approach in case of implementation in
the Ukrainian legislation will allow achieveing progress
in the field of ecological safety of aquatic ecosystems
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and sustainable social and economic development. The
approach that determines the effectiveness of envi-
ronmental policy in the field of water safety has been
improved by correlating the analysis of water consump-
tion and population.

The purpose of this study is to study environmental
safety in Ukraine.

Materials and Methods

The methodological basis of the presented research is
a combination of theoretical methods of scientific knowl-
edge. The following methods of scientific cognition were
used in the research process: methods of information
synthesis and analysis, classification method, systema-
tisation method. During the research, an analysis of the
scientific literature on the research topic was also con-
ducted. In particular, scientific articles on environmental
safety in Ukraine and the world were analysed.

Methods of analysis and synthesis are used
in modern natural sciences, humanities and social sci-
ences. These methods are characterised by special appli-
cations and modifications depending on their applica-
tion for each specific industry. Analysis and synthesis are
universal, oppositely directed ways of understanding an
object, concept or phenomenon. They are used both in
theoretical research and in practice, especially in exper-
imental activities. Analysis provides knowledge about
the individual elements of the subject of knowledge in
various aspects of its existence. At the level of synthesis,
an idea of the structure and properties of the system is
formed and the connection between its main character-
istics is established. These methods have been used to
define the term “environmental safety”. Using the meth-
ods of analysis and synthesis, the characteristics of eco-
logical safety in Ukraine are considered and analysed.

The method of induction is a method of cognition,
which is based on a formal-logical conclusion, which
allows obtaining a general conclusion based on individual
facts. In other words, it is the movement of our thinking
from the individual to the general. Thus, with the help
of the induction method the main characteristics of eco-
logical safety, and also directions of development of eco-
logical safety in Ukraine are defined.

The method of classification is a way of combin-
ing elements of classification into classification groups.
There are two main methods of classification: hierar-
chical and faceted. The method of hierarchical classifica-
tion is characterised by the fact that the initial set of infor-
mation objects is gradually divided into groups (classes)
of the first level of division, and then into groups of the
next level and so on. Systematisation is the process of
combining various knowledge about objects (phenom-
ena) of objective reality into one scientific system, which
determines their unity. Systematisation is a reflection of
the material unity of the world and is based on the study
of the basic connections that connect these objects (phe-
nomena). It is based on the classification, analysis and
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synthesis of the basic properties of a particular objec-
tive system. In the course of the research, thanks to
these methods, the priorities of ensuring environmen-
tal safety on the territory of Ukraine were systematised.

Results and Discussion

The basic principles of national environmental secu-
rity are formulated in the Law “On the Basic Principles
(Strategy) of the State Environmental Policy of Ukraine
for the Period Up to 2020” [9]. The Law emphasises the
strengthening of the role of environmental manage-
ment in the system of public administration of Ukraine
to achieve equality between the three components of
development (economic, environmental, social), focus-
ing on sustainable development, considering the envi-
ronmental consequences of management decisions in
preparing documents containing political and program
principles of state, sectoral, regional and local develop-
ment, intersectoral partnership and stakeholder involve-
ment, including prevention of natural and man-made
emergencies, analysis and forecasting of environmental
risks based on strategic results, environmental assess-
ment, state environmental expertise, state environmen-
tal monitoring.

According to this Law [9], the government focuses
on ensuring environmental safety and maintaining
ecological balance in Ukraine, overcoming the conse-
quences of the Chernobyl disaster, the responsibility of
the current generation to preserve the environment for
future generations. Another important aspect is the par-
ticipation of the public and the business community in
the development and implementation of environmental
policy, and consideration of their proposals for improv-
ing environmental legislation. Also, we should note the
need for responsibility for violations of environmental
legislation, the priority of the requirement “polluter and
users of natural resources pay the full price”, the respon-
sibility of executive authorities for the availability, time-
liness and accuracy of environmental information;
availability, reliability and timeliness of environmental
information, state aid and incentives for Ukrainian enter-
prises to modernise production to reduce the negative
impact on the environment [9].

It follows that environmental factors affect all
indicators of quality of life. Therefore, ensuring envi-
ronmental safety and a favourable state of the envi-
ronment should be recognised as a public priority for
development. In practice, this principle means that
socio-economic programmes must meet environmen-
tal requirements. It will find application in this area of
environmental legislation, regulation of economic activ-
ity and the environment. This means that environmental
security should be considered one of the highest priori-
ties, to which all other tasks are subordinated, including
national security measures, as environmental security is
universal and cannot be implemented at the expense of
some other countries [10].
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The organisation of an international system of
environmental safety requires the adoption of man-
datory principles and standards of national conduct,
including the establishment of guidelines for coopera-
tion. Global issues, including the environment, cannot
be resolved other than by a concerted effort based on
consensus. These principles, standards and recommen-
dations need to be developed together, based on a broad
and constructive dialogue.

The basis for making the most important deci-
sions must be established by the political will of states
to overcome internationally acceptable environmental
issues, and by preparing an effective program of joint
political and environmental action. Conditioned upon
the great variety of environmental problems, the com-
pany is forced to prioritise their solution and, accord-
ingly, to attract investment. This does not mean that
there should be any environmental problems they are
absent indefinitely, but the priority seems significant.

Priorities should reflect the urgency and impor-
tance of addressing certain environmental issues. Based
on the low quality of all natural ecosystems of Ukraine,
the need for significant environmental costs of the pro-
gram in general socio-economic aspects, including bud-
getary and financial crisis, annexation of Crimea and
occupation of certain areas of Donbass by the Russian
Federation became the basis for priority development
of realistic, efficient solutions [11].

Hopes for a socialist environmental system that
recognises the environment as public property have
not materialised. Natural resources were available to
agencies, irresponsible officials and anonymous organ-
isations. This has led to unprecedented environmental
losses. However, private ownership of natural resources
does not bode well. In this case, nature is perceived
as a means of personal gain and the establishment of

Preservation of natural ecosystems,
maintenance of their integrity and life
support functions

a cult of consumption. Environmental technologies, sav-
ing energy and other resources, waste disposal, envi-
ronmental education, such measures allow technically
developed countries to alleviate the environmental sit-
uation. But to radically improve it, thus overcoming
the general ecological crisis of modern technical civilisa-
tion, is unlikely to succeed [12].

Despite all the diversity of modern political sys-
tems, socio-economic structures remain united, per-
haps in essence: they remain consumer societies that
deplete and pollute the environment and the biosphere.
The mechanical system of technology is designed to con-
quer and exploit the environment, and the resources of
the biosphere are known to be quite limited, while the
power and capabilities of technology are growing almost
indefinitely. Thus, modern technical civilisation differs
only from previous ones that have unique capabilities to
destroy the biosphere: in a few minutes (nuclear war),
or for decades (the constant expansion of the human
environment) [13].

Global environmental problems are a complex
set of dynamically changing problems of natural and
anthropogenic origin. Many of them are real environ-
mental threats: changes in the chemical composition
of the atmosphere and their consequences (increas-
ing greenhouse gas concentrations and global warm-
ing, acidification of the environment and other pollu-
tion of natural freshwater, oceans and coastal waters),
deforestation and desertification, soil erosion, loss of
fertility soils, biotechnological risk, production, trans-
portation and use of toxic substances, accompanied by
various threats to human health and safety in different
countries, including the transfer of hazardous technol-
ogies to developing countries, which poses a threat to
the population, etc. [14]. Priority actions to ensure envi-
ronmental safety in Ukraine are presented in Figure 1.

Creation of an effective environmental
monitoring system

Reducing the level of environmental pollution, ensuring

Resource conservation, ensuring
sustainable use of nature

control of sources of air pollution, surface and groundwater,
reduction of pollution and reproduction of soil fertility;

cleaning of territories from industrial and municipal waste

Establishment of a system of processing
and utilisation of production and
consumption waste

Minimising the negative consequences
of the Chernobyl disaster

Prevention of uncontrolled import into Ukraine of
ecologically dangerous technologies, substances,
materials, transgenic plants and pathogens

Figure 1. Priorities for ensuring environmental safety in Ukraine
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Ukraine is taking measures to ensure biosecurity,
prevent the spread of dangerous infectious diseases and
support international efforts in this area. Undoubtedly,
these are very important issues and each of them can
be a priority. But so far it is nothing more than desire
or planning. They will become a priority only when
a comprehensive program is developed for them. It is
also clear that, given the importance of these problems,
the budget deficit will not solve them at the same time.
Therefore, it is necessary to determine the order of their
solution. It is not a matter of postponing some environ-
mental programmes indefinitely, but of balancing the
priorities that have been circulating in the ministry’s
documents since 1994. It is important to specify them,
fill them with relevant content, outline in stages, provide
scientific, material and financial resources [15].

Although great efforts and measures are being
made, especially in the field of nature protection, its con-
ceptual basis remains unclear. And when they believe
that the implementation of environmentally sound
development policy requires only the good will of cit-
izens and the government, it is only a condition that is
necessary, but not enough to address all environmental
issues. At the same time, special knowledge is needed
to navigate the various problems of food protection and
find optimal solutions.

Nature protection cannot be considered an iso-
lated and self-sufficient union, but is directly included
as a main component in the system of universal priori-
ties. This determines a systematic approach to solving
food security problems, eliminates their obvious conflict
over the main goals of development and the universal
system of values [16].

In addition, it should be noted that the identified
priorities and strategic directions of action have not yet
been reflected in policy documents at the regional level.
Similarly, government target programmes, current and
future, do not ensure the full implementation of some
strategic measures. The lack of mechanisms for link-
ing environmental policy with plans and programmes
of socio-economic development at the national and
regional levels leads to low efficiency in solving envi-
ronmental problems [13].

For a more detailed consideration of the issue
of environmental safety of Ukraine, it is necessary to
consider the research of other scientists. The article by
Sokolenko and co-authors analyses the methodological
approaches to assessing the level of environmental and
economic security of the regions [16]. The authors pro-
posed to assess environmental and economic security
as an integrated index that considers the relationship of
financial and environmental components and the impact
of natural and man-made risks [16]. The main indicators
of the integrated index of ecological and economic safety
are determined. A scale for assessing regions (depressed,
satisfactorily protected, and acceptably protected regions)
is developed depending on the value of the integrated
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index. In the manuscript, the authors assessed the level
of ecological and economic security of the regions of
Ukraine [16]. According to the results, most regions of
Ukraine have a low (on average not more than 0.2) level
of security.

The authors emphasised that this approach will
improve the quality of regional management by devel-
oping a strategy that is most favourable for financial
opportunities and the environmental situation in the
region [16]. The authors propose to develop measures
for the efficient allocation of budget funds depending on
the level of the developed index [16].

The article by O. Bezpalova and co-authors is
devoted to the study of environmental security of the
state in the national and globalisation aspects [7]. The
authors found that the ecological security of the state
is a state of security of each person, society, state and
nature from excessive danger to the environment, ie
preservation and protection of life, interests of the per-
son and his environment from negative anthropogenic
and natural factors, consequences that are an important
component of national security [7]. The existing threats
to Ukraine’s environmental security identified in the
National Security Strategy of Ukraine in 2015 have been
identified. The authors stressed the need for additional
attention to the armed conflict in eastern Ukraine as one
of the threats to the economic security of states, which
corresponds to the provisions of the UN Resolution
“Environmental Protection in Areas Affected by Armed
Conflict” [17]. It is noted that the Ministry of Ecology and
Natural Resources only formally performs environmen-
tal assessment tasks, unlike the governments of Finland
and Sweden.

The issue of public participation of Ukraine in
nature management still remains debatable, as defined
Law of Ukraine “On Environmental Protection” [18], it
remains only formal, although, for example, the public
is actively involved in the management of this area in
China. Accordingly, the authors proposed not only to ful-
fill the task of the Ministry of Environment and Natural
Resources to develop a single list of indicators at the EU
level to assess the state of the environment, but also to
involve the public in full participation in environmen-
tal management.

The article by O. Cheberyako and co-authors is
devoted to the study of the essence of “green” finance
and aims to give an idea of the existing “green” finan-
cial instruments and problems of their application in
Ukraine, outline ways to improve the use of “green”
finance and social and environmental security [19].
The authors note that the study requires a revision and
improvement of the practice of using “green” financial
instruments, considering international experience [19].
The results of the study obtained by the authors allowed
providing directions for the development of “green”
finance in the context of social and environmental
security in Ukraine, including strengthening the use
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of public-private partnerships, climate risk insurance
and investment in education to create skilled labour in
“green” finance [19].

The main purpose of A. Kuzior and co-authors
was to analyse and solve problems of green energy
implementation in Ukraine, in particular to identify
its advantages and disadvantages [20]. The authors
emphasise the introduction of solar renewable sources,
ie stations, panels and batteries [20]. The results of
sociological research of Ukrainian public opinion on
environmental issues, in particular energy, are pre-
sented. The presence of public demand for renewable
energy and the willingness of the population to use
renewable energy sources. The strategy of strengthen-
ing the energy independence of the country in the con-
ditions of new challenges of globalisation is defined.

General scientific methods were used in the work,
including special methods: statistical analysis, second-
ary analysis of sociological research data of state institu-
tions, office analysis of documents and reports of public
services. In the work of A. Kuzior and co-authors, it was
concluded that Ukraine is geographically and territori-
ally attractive for the development of green energy and
investment [20]. It is important that there is a public
and state demand in the country to strengthen the coun-
try’s energy security, in particular, through the introduc-
tion of renewable energy sources. The authors note that
despite the shortcomings and obstacles, green energy in
Ukraine has great prospects [20].

One of the ways to prevent defects and regulate
land plots in Ukraine now and in the future is to ensure
the adaptation of national land legislation to the require-
ments of the European Union. Implementing Ukraine’s
European integration is an integral part of Ukrainian
reforms aimed at economic growth, improving living
standards, developing democracy, building civil soci-
ety, guaranteeing the rule of law, freedom of expression,
protecting human rights and freedoms, and strength-
ening national security. Sannikov notes that deepening
cooperation with the European Union is an important
element in strengthening stability and security on the
European continent, stimulating domestic economic and
political reforms, promoting social progress and devel-
oping a socially oriented economy of Ukraine [21].

Signing and ratification of the Association Agree-
ment between Ukraine, on the one hand, and the Euro-
pean Union, the European Atomic Energy Community
and their Member States, on the other, the Ukrainian
Parliament in 2014 and the need to adapt national leg-
islation on land use and protection as the main national
assets, determine the relevance of the chosen research
topic [22].

A comparative analysis of Ukrainian and foreign
normative analysis of environmental liability and com-
pensation for land losses conditioned upon economic
and other activities indicates the need to consider sev-
eral provisions of the directives that will help build

a European model of financial responsibility for land in
Ukraine. Considering the European experience in solv-
ing the problems of environmental damage, it should be
noted that in all positive aspects the Institute of Envi-
ronmental Responsibility and its effectiveness depend
on the level of development of the financial guaran-
tee mechanism.

Until 2010, the directive provided for the devel-
opment of a system of mandatory financial guarantees in
case of environmental damage. Insurance is considered
the most affordable and universal form of financial guar-
antee. Therefore, for Ukraine, in addition to improving
the institution of financial responsibility, special atten-
tion needs to be paid to creating a real system to ensure
its implementation, one of the methods of which is envi-
ronmental insurance. Therefore, it is necessary to cre-
ate a legal basis for its regulation through adoption of
the Law of Ukraine “On Environmental Insurance” [23].
Sannikov notes that special attention should be paid to
the harmonisation of methods of environmental damage
assessment, which should provide an adequate assess-
ment of the actual damage [21]. The methods of assess-
ing the damage caused to land in Ukraine generally cor-
respond to modern procedures enshrined in European
legislation.

The calculation method used to determine the
amount of damage meets the requirements of a mar-
ket economy and allows displaying the actual amount
of damage. However, these techniques do not provide
a mechanism for compensating for damage caused by
pollution of human life and health. The effectiveness
of such a settlement is important for legal standards of
a protective nature [21].

0. Mitryasova and co-authors established key
principles of ecological safety of aquatic ecosystems in
the context of sustainable use of natural resources and
socio-economic development [8]. The authors analysed
the main aspects of water resources management in the
world in the context of the provisions of the concept of
sustainable development [8]. Comparison of countries
with different levels of development allowed the authors
to identify key methodological provisions that are imple-
mented in environmental water policy. The authors pro-
posed an approach to the establishment of environmen-
tal impact indices [8].

The results of the study by 0. Mitryasova and
co-authors allow quantitatively assessing the manage-
ment of water resources [8]. The results of the study of
the influence of the factor of freshwater resources on the
socio-economic development of countries and regions of
the world indicate that in this system of context there is
a strong statistically significant correlation [8].

The article by Y. Samusevych and co-authors
is devoted to the study of environmental, energy and
economic security by methods of multidimensional
analysis [24]. The set of indicators selected for the study
contains 9 parameters for each type of security. The
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sample consists of data for 6 Eastern European coun-
tries (Ukraine, Moldova, Poland, Romania, Hungary and
the Slovak Republic) for the period 2000-2019. The
authors note that the empirical study was performed
by the method of factor analysis, which allowed iden-
tifying the main components of environmental, energy
and economic security [24].

Comparison of the obtained results for the stud-
ied countries showed the differentiation of individual
profiles of these types of security. The study of inte-
grated vectors of environmental, energy and economic
security showed the highest level of interaction between
energy and environmental security and the lowest
between energy and economic security.

Conclusions

It was found that the originality of the complex of
sciences studying the problem of ecological safety is
explained by the specific features of the phenomenon
of ecological safety, its diverse nature, internally con-
tradictory, organically connected with all major spheres
of society. Given the development of the principles of
environmental safety, at first glance, it seems enough
one principle, namely, the need for the natural environ-
ment as the basis of material and spiritual development
of present and future generations of people. However,
from a practical standpoint, this principle seems quite
contradictory and ambiguous.

In the course of the research the basic principles
of national ecological security of Ukraine were deter-
mined. The organisation of an international system of
environmental safety requires the adoption of man-
datory principles and standards of national conduct,
including the establishment of guidelines for coopera-
tion. Global issues, including the environment, cannot

References

be resolved other than by a concerted effort based on
consensus. It was also determined that ensuring envi-
ronmental safety and a favorable state of the envi-
ronment should be recognised as a public priority for
development. In practice, this principle means that
socio-economic programmes must meet environmen-
tal requirements.

It should be noted that environmental security
should be considered one of the highest priorities of the
task to which all other tasks are subordinated, including
national security measures, as environmental security
is universal and cannot be implemented at the expense
of some other countries. Ukraine is taking measures to
ensure biosecurity, prevent the spread of dangerous
infectious diseases and support international efforts in
this area. Undoubtedly, these are very important issues
and each of them can be a priority. But so far it is noth-
ing more than a desire or planning for change. They will
become a priority only when a comprehensive program
is developed for them.

Thus, it can be noted that the issue of environ-
mental safety is insufficiently studied and needs further
study. The presented research can be used as a basis
for further study of the problem of ecological safety of
Ukraine. Thus, ensuring cohesion at the national and
local levels within the defined priorities remains an
important area of activity. To increase the effectiveness
of environmental planning, it is necessary to prepare
drafts of the strategic document “Principles of National
Environmental Policy”, “National Plan of Environmen-
tal Measures” and the draft law “On Amendments to
the Law of Ukraine” on state target programmes “Envi-
ronmental Policy” in regional socio-economic develop-
ment programmes, which depends on the effectiveness
of planning activities in Ukraine.

[1]  Ang, B.W, Choong, W.L.,, & Ng, T.S. (2015). Energy security: Definitions, dimensions and indexes. Renewable
and Sustainable Energy Reviews, 42,1077-1093.

[2]  Shvindina, H. (2019). Coopetition as an emerging trend in research: Perspectives for safety & security. Safety,
5(3), 61-62.

[3] Bilan, Y, Pimonenko, T.,, & Starchenko, L. (2020). Sustainable business models for innovation and success:
Bibliometric analysis. E3S Web of Conferences, 159(1), article number 04037.

[4] Pimonenko, T, Bilan, Y., Hordk, ], Starchenko, L., & Gajda, W. (2020). Green brand of companies and
greenwashing under sustainable development goals. Sustainability, 12(4), article number 1679.

[5] Cebula,]., Chygryn, O., Chayen, S. V., & Pimonenko, T. (2018). Biogas as an alternative energy source in Ukraine
and Israel: Current issues and benefits. International Journal of Environmental Technology and Management,
21(5-6),421-438.

[6] Varlamov, G.B., Olinevich, N.V, & Priymak, K.O. (2012). Active public activity of specialists of the fuel and
energy complex is the key to improving the environmental safety of the industry. Energy Saving. Power
Engineering. Energy Audit, 7(101), 9-16.

[7] Bezpalova, 0., Onopriienko, S., Tarasov, S., Zavalna, Z., & Starynskyi, M. (2020). State environmental security
in national and globalization aspects. Journal of Security and Sustainability Issues, 9(3), 797-806.

[8] Mitryasova, O.P, Pohrebennyk, V.D., Petrov, O.S., Bezsonov, Ye.M., & Smyrnov, V.M. (2021). Environmental
water security policy in the EU, Ukraine and other developing countries. Naukovyi Visnyk Natsionalnoho
Hirnychoho Universytetu, 2, 125-130.

Law. Human. Environment. 2022. Vol. 13, No. 1




Environmental security as a guarantee of national security

[]
[10]

[11]

[12]

[16]

[17]
[18]

[19]

[20]
[21]

[22]

[23]

[24]

Law of Ukraine No. 2818-VI “On the Basic Principles (Strategy) of the State Environmental Policy of Ukraine
for the period up to 2020”. (2010, December). Retrieved from https://zakon.rada.gov.ua/laws/show/2818-17#Text.
Yevdokimov, Y., Chygryn, O., Pimonenko, T, & Lyulyov, O. (2018). Biogas as an alternative energy resource for
Ukrainian companies: EU experience. Innovative Marketing, 14(2), 7-15.

Bilan, Y, RaiSiené, A.G., Vasilyeva, T, Lyulyov, O., & Pimonenko, T. (2019). Public governance efficiency and
macroeconomic stability: Examining convergence of social and political determinants. Public Policy and
Administration, 18(2), 241-255.

Matvieieva, Y, Myroshnychenko, 1., & Valenkevych, L. (2019). Optimization model of the socio-ecological-economic
development of the administrative territory. Journal of Environmental Management and Tourism, 10(8),
1874-1899.

Shevchenko, T.,, Koblianska, I., & Saher, L. (2016). Development of biodegradable municipal waste separate
collection system in Ukraine to fulfill the requirements of the European Union directives. Journal of Environmental
Management and Tourism, 7(3), 361-369

Vasilyeva, T, Bilan, S., Bagmet, K., & Seliga, R. (2020). Institutional development gap in the social sector:
Cross-country analysis. Economics and Sociology, 13(1), 271-294.

Rui, L., Sineviciene, L., Melnyk, L., Kubatko, O., Karintseva, 0., & Lyulyov, 0. (2019). Economic and environmental
convergence of transformation economy: The case of China. Problems and Perspectives in Management,
17(3), 233-241.

Sokolenko, L.F, Tiutiunyk, 1.V, & Leus, D.V. (2017). Ecological and economic security assessment in the
system of regional environmental management: A case study of Ukraine. International Journal of Ecology
and Development, 32(3), 27-35.

Provisions of the UN resolution environmental protection in areas affected by armed conflict”. (2016, May).
Retrieved from https://wedocs.unep.org/20.500.11822/11189.

Law of Ukraine No. 1264-XII “On Environmental Protection”. (1991, June). Retrieved from https://zakon.rada.
gov.ua/laws/show/1264-12#Text.

Cheberyako, 0.V,, Varnalii, Z.S., Borysenko, 0.A., & Miedviedkova, N.S. (2021). “Green” finance as a modern
tool for social and environmental security. IOP Conference Series: Earth and Environmental Science, 915(1),
article number 012017,

Kuzior, A., Lobanova, A., & Kalashnikova, L. (2021). Green energy in Ukraine: State, public demands, and
trends. Energies, 14(22), article number 7745.

Sannikov, D.V. (2017). Problems of land legislation of Ukraine and European Union integration. Journal of
Legal, Ethical and Regulatory Issues, 20(1), 1-17.

Association Agreement between Ukraine, of the One Part, and the European Union, the European Atomic
Energy Community and Their Member States, of the Other Part. (2014, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/984_011#Text.

Law of Ukraine “On Environmental Insurance”. (2021, September). Retrieved from http://w1.cl.rada.gov.ua/
pls/zweb2 /webproc4_17pf3511=72713.

Samusevych, Y., Vysochyna, A., Vasylieva, T, Lyeonov, S., Pokhylko, S. (2021). Environmental, energy and
economic security: Assessment and interaction. E3S Web of Conferences, 234, article number 00012.

Law. Human. Environment. 2022. Vol. 13, No. 1




Prakhovnik et al.

ExoJioriyHa 6e3mneka sik 3alopykKa HalioHaJIbHOI 6e3NneKu

Hartania AprypiBHa [IpaxoBHik, HaTtaia ®egopiBHa KaunHcbka, Os1eHa BacuitiBHa
3eMmuisHCbKa, AHApiN IBaHoBUY KoBTYH, OKcaHa CrennaHiBHa LIbYykK

HanjioHanbHMN TeXHIYHUN YHIBEpCUTET YKpaiHu
«KuiBCbKMU MoJIiTeEXHIYHUN IHCTUTYT iMeHi Iropst CikopcbKoro»
03056, npocm. [lepemory, 37, M. KuiB, Ykpaina

AHomayis

Y 2021 poui npo6sieMu eKoJiorii Ta eKoJIOTiYHOI 6e3MeKH € HaWO/IbII aKTyaJIbHUMH NMUTAHHSIMHU /11 CBITOBOI
HayKoBOi cnijibHOTH. Oc06/1MBOI yBaru 3acjJyroBylTh OCHOBHI NPUHLMIIM Hal[iOHAJBHOI €KOJIOTi4YHOI 6e3neKu
YkpaiHu Ta CTBOpPEHHSI KOMIJIEKCHOI IpoTrpaMu 3 3abe3neyeHHs Oe3MeKH JOBKiJJs, 6i03axUCTy, 3ano6iraHHs
nourpeHHs He6e3neyHUX iHQeKIiHHNX 3aXBOPIOBaHb. MeTOl0 Npe/[CTaBIeHOr0 AOCTiKEHHS € BUBYEHHS TUTAaHb
exoJioriyHoi 6e3neky B YKpaiHi, 30kpeMa, 3’scyBaHHA creludiky 3axo/iB MiKHAPOJHOI CUCTEMU eKOJIOTiYyHOI
6e3neku Ta ix opraHisanii B YkpaiHi. ¥ nponeci gocaimxeHHs1 6y/1M BUKOPUCTaHI METOAU CUHTE3y Ta aHaJi3y
inpopmaunii, meTos knacudikarii, MeTos cucTemMaTH3alii, aHaai3 HayKOBOI JiTepaTypHu 3 JOCIiKYBaHOI TEMHU.
B mpoueci gocaimkeHHi 6ys0 BU3HAY€HO OCHOBHI NMPUHIIMIU HalliOHAJbHOI €KOoJIOTi4HOI 6e3nekyu YKpaiHu.
Opranisanis Mi>kHapoAHOI CUCTEMM eKOoJIoTi4YHOi 6e3neKH BUMAara€ NpUHHATTS 0GOB>SI3KOBHUX NMPUHLMIIB Ta
CTaHAAPTIB HaI[ilOHAJIbHOI MOBE/IHKY, a8 TAKOXX BCTAHOBJIEHHS 0Aa30BUX MPUHIIUIIIB CIiBPOGITHUI[TBA. [106anbHi
po6JieMH, BKJII0YA0YM OXOPOHY HABKOJIMIIIHBOTO CEpelOBUIIA, HE MOXKYTh 6y TH BUpilleH] iHaKIIIe, IK CIJIbHUMU
3yCWJJIIMU Ha OCHOBi KOHCeHCycy. bysio BU3Ha4yeHO, 1[0 3abe3mnedyeHHsI Oe3MeKH JOBKIISA Ta COPUATINBOTO
CTaHy /I0BKi/JIg Ma€ 6yTH BU3HAHO CYCNiJIbHUM NpiOpUTETOM PO3BUTKY. Ha mpakTulli Liedl NpUHIMIT O3HAYaE,
110 COLia/IbHO-eKOHOMIYHI IporpaMy NOBUHHI BiANOBilaTh €KOJIOTIYHMM BUMOTaM. YKpaiHa BXKUBA€ 3aX0/iB JJ1s
3abe3nevyeHHs 6i03aXUCTY, 3aM06iraHHIO MOIINPEeHHI0 Hebe3neyHUX iHQeKLiMHUX 3aXBOPIOBaHb Ta MiTPUMKHU
MiXXHApPOJHUX 3yCUJIb ¥ 11iHl cdepi. [IpakTHYHA IIiHHICTH IPe/CTaBJIEHOI0 AOC/i/PKEHHS OJISITA€ Y TOMY, 1110 BOHO
MOXKe GYTH BUKOPHCTaHE /iJIsl BUBUEHHS Npo6seMHy ekoJsoriyHoi 6e3neku. [IpescraBiieHe AOCTiKEHHST MOXe
O6yTH BUKOPHCTaHE TEOPEeTHKAaMHU i MpaKTUKAaMHU [IJIs1 BUBUEHHS NP0o6JIeMaTUKN €KOJIOTIYHOI 6e3MeKH, a TaKoX
BUKOpHCTaHe sIK 0CHOBA /1151 I0/]aJIbIIOI0 BUBYEHHS BUCBiT/IeHOT Tpo6JeMHU

Kawuoesi cio8a: pepxaBHa 6e3MeKa, €KOJIOTisl, HABKOJIMIIHE cepe/I0BUIIe, 6103aXUCT, AHTPOIOreHHA Ai/IbHICTh
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Introduction

What does it take for society to accept a person’s cop-
yright in an invention? Morality, law and patent. Patent
law in the countries of the European Union is based on
the legal principles of ethics and morality. The adop-
tion of Directive 98/44 on the legal protection of bio-
technological inventions [1] was carried out to develop
the economic sphere of the European Union, the ability
to manage conflicting ethical and moral criteria for pat-
enting biotechnological inventions to regulate European
Union law.

Biotech companies are structures that have the
potential to change healthcare relationships forever.
Complexes that create the latest drugs, vaccines and
other substances that are aimed at improving the health
of patients and receive significant profits from patented
biotechnological inventions in medicine, pharmacy
and more. For similar corporations, an equally import-
ant aspect is to take measures to protect the research
and technology that accompanies the breakthrough in
the medical field through the acquisition of patents for
inventions. At the beginning of the COVID-19 pandemic,
concerns about access to coronavirus drugs worried not
only society but also political circles, but later the World
Health Organisation, with the support of the European
Commission, publicly acknowledged that intellectual
property was not an obstacle to increasing vaccine pro-
duction. drugs against COVID-19 [2, p. 25-26]. An article
in the medical journal Expert Review of Vaccines fully
justifies the need to abandon the patent for the COVID-19
vaccine in favor of increasing their global production [3].

Given the uniqueness and specificity of patent-
ing a biotechnological object as an object of intellectual
property rights, it is necessary to clarify the problematic
issues arising from the specific features of the legal reg-
ulation of relations in the field of biotechnology.

This issue was raised, in particular in the works
of such Ukrainian scientists as: L. Ponomareva and her
article [2], which presents the results of a study on the
patenting of biotechnological inventions in medicine and
pharmacy, including an analysis of the positive aspects
of biotechnology in this area, which enable people with
disabilities to get a chance at life and solve certain prob-
lems related to health, with the help of modern advanced
achievements of science; V.G. Gerasimenko, M.O. Gerasi-
menko, M.1. Tsvilikhovsky [4], who studied in detail bio-
technology as a field of biology and studied the current
state of biotechnology, fundamentals and practical use
of biotechnological developments in such areas as veter-
inary medicine, animal husbandry, ecology and related
sectors of the economy in his textbook.

However, a clear legal approach to patenting in
the field of biotechnology has not yet been formed, and
there are gaps in modern Ukrainian legislation in terms
of patent law.

The purpose of this article is to analyse the
legal issues of biotechnology protection, to highlight
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the features of the legal regulation of relations in the
field of biotechnology in international and Ukrainian
regulations.

Materials and Methods

The authors, collecting and analysing information for
the work, used the following methods: general scien-
tific, namely formal-logical, comparison, methods of
induction and deduction, and special-legal, ie formal-
legal, comparative-legal methods. Among the materials
that the authors decided to use during the study — a
significant part — the work of foreign scientists, which
are indexed in international databases such as Scopus
and Web of Science, such as articles such as “Morality:
An important consideration at the patent office” [5] and
“Patenting biotechnological inventions in Europe” [6].
With the help of general scientific methods, namely
the method of comparison, the Ukrainian legislation in
the field of patenting of biotechnologies was compared
with the international one; using the method of induc-
tion and deduction, problem issues are identified and
ways to solve them are suggested. Special legal methods,
namely formal-legal and comparative-legal, contributed
to the legislative elaboration of materials and legal sup-
port of the conclusions made. Another important com-
ponent of the materials is international law, such as the
European Union Directive [1].

Results and Discussion

Today’s achievements in the field of biotechnology and
artificial intelligence in the context of modern ideo-
logical concepts threaten the loss of the basic concept
of humanity. The question of morality in the case of “pat-
enting life” still remains open. The existing position of
the European Patent Office on the morality of patent-
ing biotechnological inventions follows from the cases
before it. Inventions such as oncomys (the first patented
transgenic organisms) cannot be excluded from patent-
ability on the basis of immorality if their positive aspects
outweigh the disadvantages [7].

It is necessary to pay attention at first to features
of legal regulation of relations in the field of biotech-
nologies in the international legislation. The develop-
ment of genetic engineering is inextricably linked with
the use of human biomaterials, which causes even more
ethical problems [8]. In particular, it should be noted
that the [talian National Committee for Bioethics on
June 22, 1996 approved the document “Identity and sta-
tus of the human embryo” [9], according to which the
human embryo is recognised as worthy of respect and
care applied to human individuals, which are assigned
personality characteristics. This document reads as fol-
lows: “The Committee unanimously agreed to recog-
nise the moral obligation to treat a human embryo from
the moment of fertilisation (conception) in accordance
with the criteria of respect and care applicable to human
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individuals who are assigned a personality” [10]. That
is, the Italian National Ethics Committee recognises the
embryo as a person. It should be noted that according to
Part 5 of Art. 221 of the Association Agreement between
Ukraine and the European Union and the Atomic Energy
Community and their Member States on the other hand [11],
inventions will be considered non-patentable in cases
where their use in commerecial activities is contrary to
ordre public or public morality; nevertheless, the use
of inventions is not considered as such only because of
the prohibition in accordance with laws or other regula-
tions. In summary, we can say that the following objects
are considered non-patentable:

a. the processes of human cloning;

b. processes of modification of the germ line of
human genetic identity;

c. the use of human embryos for industrial or com-
mercial purposes;

d. processes of modification of the genetic identity
of animals that are likely to cause their suffering with-
out any significant medical care for humans or animals,
including animals resulting from such processes [11].

The provisions of parts 9 and 10 of Art. 221 of the
above-mentioned Agreement [10], according to which
“legal protection does not apply to biological material
obtained from cultivation or reproduction placed on
the market of biological material in the territory of the
Parties by the patent owner or with his consent, where
reproduction or cultivation is mandatory the result of
the application for which the biological material has
been marketed, provided that the resulting material is
not subsequently used for other cultivation or propa-
gation. The sale or other form of commercialisation
of plant cultivation material to a farmer by the patent
holder or with his consent for agricultural use means
the farmer’s permission to use the product of his harvest
for cultivation or propagation by him on his own farm.
At the same time, the distribution and conditions of this
partial repeal may be consistent with the conditions pro-
vided for in the national laws, regulations and practices
of the Parties regarding plant variety rights” [12].

On the other hand, there is a majority to whom
these technologies are provided in doses or not at all.
The former may suffer from the erosion of human iden-
tity, the latter from large-scale discrimination that has
no precedent in history. If earlier at all stages social
strata were always more or less permeable for the lower
levels, then the newly acquired biological properties or
expanded knowledge of the existing ones will make
these barriers insurmountable. For example, people
who have not received from birth some artificially pro-
grammed abilities, resistance to disease, will be in a con-
scious repressed position and will not be able to fix it.

On the one hand, advantages will be given to
their more successful competitors with the edited gene,
and on the other hand, systems of knowledge about the
properties encoded by genes will not leave less well-off

individuals a chance to hide these shortcomings. Mod-
ern legal issues in the field of biology and medicine also
include the following: the ability to conduct experiments
with human embryos after reaching two weeks, the pos-
sibility of using for scientific and medical purposes chi-
meric embryos, including methods of genome editing
involving human genes and animals together, methods
and processes used to change the structure of human
DNA.

New technologies allow interfering in the
human genome, which can lead to certain consequences
for the further development of mankind. Although there
will always be a dependence on genetic materials, there
is a tendency for research and development activi-
ties using genetic materials to be increasingly supple-
mented or replaced by computerised research activi-
ties. The growth of big data raises some legal issues
in terms of data ownership and intellectual property,
data management and administration, including tech-
nology transfer and licensing [13].

Innovation is stimulated by the emergence of
a pathogen, such as the elements or disease, so the
COVID-19 pandemic demonstrates this once again. Thus,
according to statistics [14], the connection between
intellectual property and innovations in the field of
biotechnology and drug development has been con-
firmed. Most impressed by the high performance in
2021 in medical technology, pharmaceuticals and bio-
technology. In contrast to the total number of appli-
cations for European patents in the technical fields,
which decreased, these three areas violated the trend
and showed an increase of 2.6% (in the field of medical
technology), 10.2 % (in the field of pharmaceuticals)
and 6.3% (in the field of biotechnology). The terrible
pandemic that engulfed the world in 2020 affected all
aspects of the economy. The tourism industry has been
severely affected by restrictions on travel and entry, but
digital technologies have played a very important role in
transforming the usual online style of work [14].

Thus, biotechnology is one of the priorities of mod-
ern science, which accelerates scientific and technological
progress, and is an effective way to overcome problems
in the field of raw materials, energy, food, economics and
ecology. It finds its purpose in solving many practical
problems, which are closely interrelated with increasing
the efficiency of innovations in the field of human and
animal health, reducing harmful effects on the environ-
ment and the ecosphere, increasing the rational use of
food resources and raw materials, and the use of afford-
able, waste-free and efficient energy sources [4, p. 9].

Article 2 of the Convention on Biological Diversity
of 06/05/1992 [15], defines the term “biotechnology” as
any type of technology that involves the exploitation of
biological systems, living organisms or their derivatives
for the purpose of manufacturing, modifying products,
or processes for a specific application.

Despite the use of biotechnology in production
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and various spheres of human life, the most pressing
issues related to innovation in biotechnology are the
protection of intellectual property. Today, the protection
of intellectual property rights in the field of biotechnol-
ogy is one that is not able to fully protect the subjective
rights of Ukrainian owners and other legitimate users
of intellectual products. Legislative regulation of these
processes in the Ukrainian legal field is virtually absent.

From a commercial standpoint, the authors of
this work pay attention to the technology of Crisper
(CRISPR) [16], which is known as genetic engineering.
Its emergence has led to a fivefold increase in invest-
ment in genome-editing bio-enterprises over the past
year. This entrepreneurial movement has stimulated
the global biotech revolution in the implementation
of new gene editing technologies. Such global shifts in
the bio-enterprise will only increase as the demand for
personalized medicine, genetically modified plant crops
and environmentally sustainable biofuels grows. How-
ever, the monopolisation of intellectual property, the
public’s negative perception of genetic engineering and
ambiguous regulatory policies may limit the growth of
these market segments, with which 0. Piddubny and
0. Svitlychny agree.

The content of technology, which is a manda-
tory attribute of biotechnology, biological processes,
etc., may contain more than one object of intellectual
property rights (invention, plant variety, animal breed,
trade secret). To clarify the protection of biotechnology,
we will analyse the regulatory and legal support of this
process.

Given the above, consider the features of the legal
regulation of relations in the field of biotechnology in
national law. It should be noted that today in Ukraine
there is no special legislation that would regulate legal
relations in the field of legal protection of biotechnol-
ogy. This issue is briefly regulated by the Law of Ukraine
“On Protection of Rights to Inventions and Utility Mod-
els” 0f 12/15/1993 No. 3687-XI], in Art. 1 of which bio-
logical material means “material that contains genetic
information and can self-reproduce or be reproduced
in the biological system”, and part two of Art. 6 of the
Law stipulates that “the object of the invention, which
is granted legal protection, may be a product (device,
substance, strain of microorganism, cell culture of plants
and animals, etc.) or process (method)” [17].

In contrast to the Law of Ukraine “On protec-
tion of rights to inventions and utility models” [18], the
Rules of preparation and submission of applications
for inventions and applications for utility models from
01/22/2001 No. 22, regulate this issue in more detail,
referring to objects of technology material objects as the
results of human activity, in particular: “device, mech-
anism, system (complex) of interacting devices, struc-
ture, product, substance, strain of microorganism, cell
culture of plants and animals and other biological mate-
rial, including transgenic plant and animal” [18].

Given the problematic issues of protection of
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biotechnological inventions, the European Parliament
and the Council of the EU in 1998 adopted Directive
98/44 on the legal protection of biotechnological inven-
tions, which provided some answers to questions that
arose in practice [19].

In particular, Art. 5 of Directive 98/44 [1] stip-
ulates that: first, “the human body at various stages of
its development, including the simple discovery of one
of its elements, and the sequence or partial sequence
of a gene”, may not constitute patentable inventions;
secondly, an element isolated from the human body or
otherwise obtained by a technical process, including
a sequence or partial sequence of a gene, may consti-
tute a patented invention, even if the structure of this
element is identical to the structure of a natural element.
Art. 6 of the Directive [1] stipulates that inventions will
be considered unfit for patenting if their commercial
operation is contrary to public policy (ordre public)
or morality. This norm is generally accepted.

In particular, the following cannot be patented:
“processes of human cloning, processes of genetic modi-
fication of human germ lines, use of human embryos for
industrial or commerecial purposes, processes of chang-
ing the genetic identity of animals that can cause them
suffering without provoking significant medical benefits
for humans or animals, including animals that are the
result of such processes” [20].

In addition, Directive [1] does not provide an
answer to the three objections that inevitably arise in the
analysis of this distinction. First, the study of almost any
natural object is possible only after its previous removal
from the natural environment, otherwise any action on
it does not seem possible. Second, even if the natural ele-
ment is isolated from the natural environment, it does not
change its “natural” nature. The indication of the technical
nature is an argument only in favour of the patentability
of the isolation process, but not in favour of the patent-
ability of the isolated product [21, p. 124].

Third, the Directive [1] does not contain defini-
tions and criteria of “manufacturability”, which must meet
the processes by which the isolation and/or production
of biotechnological products. This allows interpreting
“manufacturability” unnecessarily widely and extend it
even to standard and well-known processes and mech-
anisms used in biotechnology [22]. Of particular impor-
tance is this objection in challenging the patentability
of gene sequences, the patenting of which was originally
in demand conditioned upon the technical complex-
ity of the process of their isolation. Currently, this pro-
cess is carried out by specially created computers and is
a standard procedure that requires only minimal human
involvement [23, p. 492].

In this regard, the Directive [1] leaves unre-
solved the question of whether this technical pro-
cess must meet the criteria for obtaining a patent, and
if not, on what basis the product obtained as a result of
such a process can acquire the status of a patentable
invention.
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Thus, the establishment of legal properties
and guidelines for the interpretation of the concepts
of morality and public order at the European level,
enshrined in Art. 6 of the Directive [1], partly contra-
dicts the provision of the Directive itself on the need to
interpret these concepts in accordance with the national
law of each EU member state. This contradiction should
be resolved in favour of the preamble to the Directive
for a number of reasons. First, the criteria for confor-
mity of inventions to morality and public order can-
not and should not be developed at the supranational
(in this case, pan-European) level explained by the lack
of a common notion of moral values and the impossibil-
ity of extending artificial norms and standards to differ-
ent legal systems. Secondly, the aim of harmonising EU
law is to create a single market by establishing the prin-
ciples of free movement of people, goods, services and
capital. Unification of concepts in the field of morality,
culture or religion, the definition of which does not have
clearly defined boundaries, belongs to the internal com-
petence of the state [24, p. 12]. This position was also
confirmed by the Court of Justice in a number of court
cases [25, p. 7161].

Indeed, the notion of moral values varies by coun-
try. Even in developed European countries, such as the
Netherlands and Poland, Germany and the United States,
there are different moral ideas and principles in human
life that express moral orientation and influence indi-
vidual behavior through the prism of personal percep-
tion. The above can not but affect the creation of an
intelligent product. For example, US law does not pro-
vide grounds for refusing a patent for moral reasons,
other than patenting human-animal hybrids and keeping
human stem cells in an animal [25]. But recent develop-
ments in biotechnology have opened up new opportu-
nities not only for research but also for patenting. How-
ever, recent decisions of the US Supreme Court, such
as in the case of the Association of Molecular Pathol-
ogy v. Myriad Genetics [5], demonstrate the difficulty
of interpreting these new technologies in patent law.
Many scholars, for example, have argued that instead
of using the “product of nature” doctrine [5] and focus-
ing on the boundary between human and natural con-
structions, the Court should have ruled on the doctrine’s
political goal: to protect basic research tools and tech-
nological works. Failure to comply with this require-
ment has led to confusion in doctrines, reduced patent
protection and increased uncertainty in the field. In
addition, recent biotechnological developments also
raise increased ethical concerns

The German patent law provides for special pro-
visions that apply primarily to humans. The human body
cannot be patented during certain stages of formation
and ontogenesis, including germ cells (Section 1a of
the German Patent Law) [26].

Legal protection of biotechnology is regulated by
the Agreement on Trade-Related Aspects of Intellectual

Property Rights of the WTO, according to Art. 27 Agree-
ments [27] patents are granted for any inventions, prod-
ucts or processes in all fields of technology, provided
that they are new, include an inventive step and are suit-
able for industrial use. However, the members of this
Agreement “may refrain from patenting inventions the
commercial use of which in their territory is prevented
by the protection of public order or public morals, in
particular the protection of life or health of humans, ani-
mals or plants, or which is necessary to prevent signifi-
cant damage to the environment, provided that such an
exception is not made simply because their use is pro-
hibited by law, and do not allow patenting:

a. diagnostic, therapeutic and surgical treatments
for humans or animals;

b. plants and animals, other than micro-organisms,
and important biological processes for the production of
plants or animals, other than non-biological and micro-
biological processes. However, members must ensure
the protection of plant varieties either through patents,
or sui generis an effective system, or through their com-
bination” [27].

Therefore, inventions in the field of biotechnol-
ogy are non-patentable in cases where their commercial
use is contrary to public policy.

At the international level, the legal protection
of biotechnology is also regulated by the Budapest
Treaty on the International Recognition of the Deposit
of Microorganisms for the Purposes of Patent Procedure
0f 04/28/1977 [28] and the European Patent Conven-
tion of 10/07 /1977 [29], which examines applications
for formal requirements, including examination of pat-
ent applications for compliance with the requirements
of patentability — novelty, inventive step, industrial
applicability.

It is worth noting that advances in biotechnol-
ogy have led to the development of numerous funda-
mental bioprocesses that have combined research and
development, and industrial progress in this field. These
bioprocesses are used in medical therapy, diagnostic
and immunisation procedures, agriculture, food pro-
duction, biofuel production and environmental solu-
tions (to solve problems related to water, soil and air),
and among other areas. Therefore, the authors of this
article believe that there is an urgent need to ensure
the greatest possible protection of such processes at the
international and national levels [30].

Given the focus of the research, it should be noted
that in some cases it is particularly difficult to identify
the invention as new and previously unknown, because
sometimes such cases relate to substances in their nat-
ural state. Such substances can be considered new, in
the opinion of the European Patent Office, if they were
isolated for the first time and the existence of which
was not previously known. The same applies to micro-
organisms. The DNA sequence, although located in
a known gene library, is not considered new as long
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as the special hybridisation zones required for its iso-
lation and characterization are known (T 301/87 and
T412/93) [31].

Conclusions

Considering the above considerations, it can be concluded
that modern science in the field of biology and medicine,
along with its significant achievements, raises many
previously unthinkable ethical issues that need to be
addressed immediately. If throughout human history the
notions of ethics and morality have been revised along
with the change of historical epochs, today we have
a situation when every five to ten years society is asked
another question that was difficult to imagine before. It
is even more difficult to predict ways to address these
issues, but it is absolutely certain that the biological,
moral and philosophical concept of man will be signif-
icantly revised. At the same time, new aggressive and

destructive methods of exploiting inequality on a new
biological basis are not excluded. To regulate relations in
the field of biotechnology, the Ukrainian legislator must
consider the existing problems of legal regulation of pat-
enting inventions, which are enshrined in certain articles
of the Association Agreement between Ukraine on the
one hand and the European Union, the European Atomic
Energy Community and their Member States on the other.

Secondly, it is expedient to adopt the Law of
Ukraine “On Protection of Biotechnologies”, which pro-
vides for criteria of publicity and morality, based on
Ukrainian legislation, when inventions as an object of
intellectual property rights may be considered insol-
vent. In turn, the criteria of conformity of publicity
and morality include the choice of the method of protec-
tion of violated rights or their combination. It is appro-
priate to predict the legal consequences of such a choice,
which must be reflected in the provisions of this law.
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OCHOBHM NAaTEHTHOTIO 3aXMUCTY y cepi 6ioTexHOI0TiH
Onekciut OpiioBuu Mliaayonuit, Onekcanap [lerposuy CBITIMYHUNI

HanjionasbHUM yHiBepcuTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHA YKpaiHU
03041, By ['epoiB O60ponw, 15, M. KuiB, Ykpaina

AHomauyis

JlaHa cTaTTs pO3KpMBA€E MOHATTS 6a3WCiB MaTEHTHOro 3axuUcTy y cdepi 6ioTexHosOrH. AKTYaJbHICTb POGOTH
M0JIATA€ Y HEOOXiJTHOCTI BCTAHOBJIEHHSI Ta BUSHAYEHHS B3a€MO3B 13Ky MiXK TaTEHTHOI 0XOPOHOI0 6i0TEXHOJIOTiH
Ta 3aKOHOJAaBCTBOM YKpalHH, OCKIJIbKU BiJICYTHE HaJleXKHe peryJIl0BaHHA Y HalliOHaJIbHOMY 3aKOHOZJABCTBI. MeTa
JIOCJTiIPKEeHHS 3yMOBJIIOETHCS MPOBEJEHHSIM aHaTi3y eBHUX [TPABOBUX IMUTaHb OXOPOHU 6i0OTEXHOJIOTIH, HeOOXiIHICTIO
BUOKpEMJIEHHs] 0COGJIMBOCTEN NMPaBOBOIO peryJyroBaHHA BiJHOCUH y chepi 6ioTexHOJIOTIM B MiXHApPOJHUX Ta
YKpailHCbKMX HOPMaTHUBHHUX akTax. [1if yac npoBejeHHSA AOCIipKeHHA aBTOPY BUKOPUCTOBYBAJIM HACTYIIHI METOAU
JUISI OTPMMaHHs, 06po6KH Ta BUKJIaZileHHsI iHpopMalil: 3araibHoHaykoBi (popMaibHO-OTIYHUHN, METOAM aHaJIi3y
Ta CUHTe3Y, IOPiBHAHHS, MeTOAU iHAYKIII Ta AeAyKIil) i cneniaibHO-t0puAnYHI MeToAHu (popMaTbHO-FPUAUIHUH,
MOPiBHSIbHO-ITPABOBUI ). 32 pe3y/IbTaTaMH I0C/TiPKeHHS BUSIBJIEHO JIesIKi TPOTHUPIYUs Y 3aKOHO/1aBCTBi EBpONecbKOro
Coro3y, 30kpeMa y nosioxkeHHAX JupekTuBu 98/44 cTOCOBHO BiZMOBiHOCTI MOHATTS MOJeEJI, aje pa3oM 3 TUM
ompaiboBaHo coepy Ail BiAMOBIAHUX HOPMATUBHO-MTPABOBUX aKTiB Ta ix PpyHKIil. JoctimkeHo, o HasgBHI MeBHi
eTUYHi MPo6JIeMHU B acleKTi KJIOHYyBaHHS JIIOJeH Ta MOAAIBIIOr0 PO3BUTKY JIOJCTBA. BUsBIEHO HeOOXiZHICTb
KOPHUT'YBaHHS YMHHOTO 3aKOHO/IABCTBA. Pe3yibTaTy JJaHoi po60TH, a TaK0XK ii CKJIaZI0Bi, MOXKYTb Oy TH KOPUCHUMH SIK
opuctaM y coepi iHTeseKTya/lbHOr0 MpaBa, Tak i MeJUYHUM NpaniBHUKaM. [I[pakTUyHe 3HAYEeHHS CTATTi
XapaKTepHU3y€eThCS BCeGIYHUM 0CIKEeHHSM NaTeHTIiB y cdepi 6i0TeXHOI0TH, a TaK0XkK CIPOOGOI0 BHECTH 3MiHH /10
icHyr040ro yKpalHCbKOI0 3aKOHO/IaBCTBA Y chepi maTeHTyBaHHs Ta iHTeJIeKTyalbHOI0 ITpaBa. ABTOPY BBAXKAIOTh 32
JloIliIbHE TPUUHATTSA 3aKoHY Ykpainu «IIpo oXopoHy 6i0TeXHO0JI0rii», B AKOMY HEO6Xi/JHO epefj6adyuTH KpuTepil
BinmoBigHOCTI my6JiidHOCTI Ta MOpaJIi, BUXOs4H i3 YKpalHCbKOT0 3aKOHO/IaBCTBA, KOJIM BUHAXO/IU sIK 06’€KT IpaBa
IHTeJIeKTyaJIbHOI BJIACHOCTI MOXYTb BBaKaTHUCA HENIAaTEHTOCIIPOMOXKHUMH

Karouosi cnoea: oxopoHa 3/10poB’si, TaTeHTHe IPaBo, CiJIbCbKe rOCN0AapCTBO, IpaBa iHTe1eKTyalbHOI BJaCHOCTI,
iHTeJIeKTya/IbHE NTPaBo
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The article is devoted to the study of the value of the idea of gender equality. Legal
(gender) equality implies equal rights and opportunities for both men and women. In
the context of European integration processes, the issue of ensuring and guaranteeing
social and legal equality in all spheres of publiclife, both de jure and de facto, is important
and relevant for Ukraine. With this in mind, bridging the gap and guaranteeing gender
equality, including analysing the legal framework and guaranteeing equal rights and
opportunities for both men and women in all spheres of public life, makes this study
very relevant. The purpose of the article is to study the provision of gender equality in
society, analyse the legal framework, and to clarify the causes of gender discrimination
and help to overcome gender gaps in the social, cultural, political and economic
spheres and more. The study of this problem uses a wide range of methods of scientific
knowledge: the theoretical method allows organising a variety of knowledge about
gender. The sociological method helps to identify various gender parameters and
compare them with social characteristics. The application of the historical method
allows for a gender assessment of various historical processes. The prognostic method
allowed to find out the prospects of gender development both in the region in particular
and in the developed civilized society in general. Socio-psychological method allows
exploring the social roles of men and women, the relationship between the sexes, their
features and psychological characteristics. The article presents the results of the study
of gender issues both in the world and in Ukraine; the specific features of the division
of society into two social groups on the basis of gender are covered; it is clarified how
the gender approach is implemented in politics, economics and social sphere; the main
directions of ensuring gender equality, guaranteed by international and Ukrainian
legislation, are identified. The scientific article substantiates the need to use the gender
component in legislative activities, including in politics, economics, social sphere; the
necessity of using the advanced world experience of ensuring and realisation of gender
equality is substantiated; based on the results of systematic scientific analysis, the basic
principles of gender policy implementation in modern national and foreign legislation
are determined
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Introduction

At the heart of any democratic society are the interests
and needs of different social groups. These groups differ
in a number of ways, such as gender, social status, age,
ethnicity or nationality, religious beliefs, region of res-
idence, health status, sexual orientation, etc. Ensuring
equality between different members of social groups is
one of the main tasks of society. Today, the priority areas of
society include ensuring gender equality. Gender equality
and equality between men and women is one of the goals
of sustainable development. The issue of gender equality
does not lose its relevance over time, in connection with
which there are many new scientific studies on this topic.

Gender issues, and especially gender equality, have
been quite relevant since the middle of the last century.
For two thousand years, such Ukrainian scholars have
published their research on gender issues. Among the
Ukrainian scientists who have been paying a lot of atten-
tion to the gender issue lately, we can name Y.Y. Bobrova,
who in her dissertation researches the issues of gender
aspects of judicial activity. This study is of great scientific
value conditioned upon the fact that it identifies and sci-
entifically substantiates the historical periods of gender
symmetry in the activities of judges in Ukraine, and estab-
lishes the specifics of judicial activity as a legal category
through the prism of gender understanding. In addition,
Y.Y. Bobrova managed to highlight the problems of the
legal principle of gender equality of judges in the mod-
ern gender legislation of Ukraine [1]. O. Kharytonova also
addresses the issue of gender in his works. In her research,
as a specialist in criminal law, she explores gender issues
in criminal law [2]. It should be noted that the researcher
pays special attention to highlighting the key principles
of gender mainstreaming in Ukrainian criminal law. Par-
ticular attention in the study is paid to reforming society to
prevent violence against women, including domestic vio-
lence and its prevention [3].

The study of macroeconomic indicators in over-
coming gender inequality is devoted to research of mod-
ern scientists V. Kostyuchenko and L. Khoinatska. In
their study, they conclude that the country’s unstable
progress in overcoming gender discrimination [4]. The
issue of gender equality as a basis of human rights and
the situation in which various factors cause and support
the gender pay gap in different countries of the world, is
the subject of research of ]. Huang et al. [5]. The research
of L. Samilyk and others is devoted to the issue of imple-
mentation of gender policy in public authorities [6]. In
this study, based on the analysis of gender policy in pub-
lic administration, the essence of gender policy in the
public sector is determined. The most effective tools
of gender integration are identified in the study.

In general, the issue of gender is constantly raised
by various scholars. Bridging gender gaps and finding
ways to prevent gender discrimination encourages both
researchers and practitioners to conduct new research

in this area. This study is no exception and aims to high-
light the legal aspects of gender equality.

The purpose of the article is to study the provi-
sion of gender equality in society, analyse the legal
framework for gender equality, and to clarify the causes
of gender discrimination and help overcome gender gaps
in the social, cultural, political and economic spheres
and more.

Materials and Methods

A wide range of methods of scientific cognition was used
in the study of this problem. Among them it is necessary
to allocate the theoretical method which allows organis-
ing knowledge about a gender properly. In addition, the
study uses general theoretical methods to analyse qual-
itative and quantitative data, to provide statistical infor-
mation. Thus, statistical observations provide a general
picture of inequality between men and women.

When using structural analysis on gender, scien-
tists can use the same criteria as when characterising
society. In particular, in the study of gender, both the
private and public spheres are singled out. The use of
the historical-genetic method allows for a two-pronged
approach in assessing specific situations, various his-
torical events or activities of society. This approach
allows highlighting different issues from the standpoint
of both sexes. At the same time, gender assessment of
historical processes to some extent expands the aware-
ness and understanding of the hierarchy of power.

The application of the sociological method
allows analysing family relationships, employment and
professional activities of both sexes. And the socio-
psychological method contributes to the study of
socially constructed male and female roles, the rela-
tionship between the sexes, identity and gender. The
empirical method helps to identify the positive and
negative experience of gender activity, and the appli-
cation of the prognostic method allowed to determine
the prospects of gender development in the country.
In general, gender studies do not focus on one sex,
but on the dialogue of both sexes. In view of this state-
ment, within the framework of the gender approach,
a dogma has been formed that men and women are not
born, but become them. According to this approach,
there is neither male nor female, and gender itself is
a social category intended for the body that has sex. Pro-
ponents of gender theory, without denying the differ-
ence between men and women, point out that what is
important is not the difference between the sexes, but
the sociocultural evaluation of the sexes and the interpre-
tation and creation of a sustainable system based on this
difference. The difference between the sexes is based on
the inequality of the sexes. The gender hierarchy is also
a product of inequality. Until the ideology of gender dif-
ferences changes, until the demand for gender equality
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by women will be interpreted as a desire to have equal
rights with men. Gender theorists today face a new chal-
lenge: instead of addressing gender equality, they should
consider the diversity and multiplicity of differences
between individuals.

Gender issues cannot be explored without an
integrated approach. It is a comprehensive approach
that allows the use of a wide range of methods when
considering various aspects of gender issues.

As a theory and method, gender studies have
become widespread. Gender relations are seen as socially
organised relations of inequality and power. The gen-
der category has opened up new opportunities for the
analysis of culture and society. Gradually, the confronta-
tion between female and male loses its biological features.
Conditioned upon gender, a person’s value orientations
change, many legal approaches and “truths” established
in society are revised.

Results and Discussion
Research on ensuring gender equality in society

Signs of building the rule of law include guaranteeing
the equality of all citizens of this state. The principle of
equality of citizens is implemented under the rule of law
and means equal rights and opportunities for all women
and men without exception. Women on an equal footing
with men receive equal opportunities and rights in the
economic, political, social, cultural, and public spheres.
Ensuring gender equality for men and women means
that the needs and interests of different social groups,
which include both men and women, must be respected.
Women and men belong to different gender groups, but
regardless of the group, they must be adequately repre-
sented in different spheres of life.

The division of biological sexes into women
and men is called gender binary. Society divides people
into women and men, who must act in accordance with
the gender roles defined by that society. Gender roles
determine people’s self-expression depending on gen-
der. Gender roles influence the form of behaviour, the
choice of profession and even the choice of clothing of
a person. Gender roles affect all aspects of self-expression
including people’s life experiences.

Well-known feminist Valerie Braison pointed out
that most of the existing differences between men and
women are a social issue based on gender, not the natu-
ral quality of the sexes [7]. Among the researchers, there
are those who deny the gender binary code. Thus, Judith
Lorber points out that there is no doubt about the dis-
tribution of people by gender, but the gender binary, in
her opinion, is arbitrary [8].

A gender approach in the analysis of the situa-
tion of women and men is used by a wide range of scien-
tists. Thus, for the first time in independent Ukraine, the
issue of analysis of the situation of men and women was
raised within the project “Gender in Development” of the
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United Nations Development Programme (UNDP), which
resulted in the work “Gender Analysis of Ukrainian Soci-
ety” [9]. The result of the UNDP project in 2001 was the
publication of the results of a study, namely gender
expertise of sectoral legislation.

The analysis of the legal framework for gender equality

The specific feature of modern gender policy in Ukraine
is that it is based on various kinds of international legal
acts ratified by Ukraine, and on national legislation that
enshrines and guarantees equality between men and
women.

Among the acts of international legislation that
help regulate state gender policy in Ukraine are: the
Universal Declaration of Human Rights (1948) [10],
The Convention on the Elimination of All Forms of Dis-
crimination against Women (1979) [11], the Beijing Dec-
laration and the Platform actions (1995) [12], the UN
Convention on the Elimination of All Forms of Discrim-
ination against Women (1999) [13], the UN Millennium
Declaration (2000) [14].

The legal norms of international documents
are the embodiment of the generalised practice of the
world experience of gender transformations. The spe-
cific feature of international law is that it contains
a state basis and is formed through various agreements
between states. Each state that has ratified an interna-
tional instrument must ensure the implementation of
the rights set forth in this international instrument, in
this case the provision and implementation of gender
policy. Among the various international programmes,
strategies and standards, priority is given to documents
that contain provisions for the adoption of gender legisla-
tion, the creation of a national mechanism for legal sup-
port of gender equality, based on the implementation
of international gender legal standards, promoting gen-
der movement, conducting and analysing gender statis-
tics and various types of gender research.

Creating an effective national and international
legal mechanism for regulating various types of gender
relations and its effective functioning is the main task of
a democratic society and the rule of law.

According to national legislation, gender equality
between women and men is guaranteed by the Consti-
tution of Ukraine [15] — Art. 24, and a number of other
legal acts, namely: the Law of Ukraine “On Ensuring
Equal Rights and Opportunities for Women and Men”
(2005) [16], the Law of Ukraine “On Combating Traffick-
ing in Human Beings” (2011) [17], the Law of Ukraine
“On Prevention of Domestic Violence” (2002) [18], the
Law of Ukraine “On Principles of Prevention and Combat-
ing Discrimination in Ukraine” (2012) [19], the Law of
Ukraine “On Employment” (2012) [20], the Order of
the Ministry of Education and Science of Ukraine “On
the Implementation of Gender Equality in Education”
(2009) [21], the Resolution of the Cabinet of Ministers
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“On Approval of the State Social Programe, to Ensure
Equal Rights and Opportunities for Women and Men
until 2021” (2018) [22] and the like.

Identifying the causes of gender discrimination and
developing recommendations for bridging gender
gaps in the social, cultural, political and economic
spheres

Speaking of gender, we note that the historical precon-
dition for addressing gender issues was feminism. The
term “feminism” was first used by the French scientist
Francois Marie Charles Fourier in 1837. He saw femi-
nism as the empowerment of women and argued that
social progress was possible only with the empower-
ment of women.

Another well-known British economist and politi-
cian, John Stuart Mill, argued that “legislative support for
the subordination of one sex to another is harmful and one
of the main obstacles to universal improvement” [23].
He even submitted a petition to the British Parliament
demanding that women be given the right to vote. This
petition marked the beginning of the struggle for the
right to vote for British women.

One of the most famous members of the femi-
nist movement, Simone de Beauvoir, explored the issue
of discrimination and humiliation of women in her
work “The Second Sex”. She found out the reasons for
the subordinate position in which women found them-
selves [24]. The researcher called for a change in the
position of women in society. In the middle of the last
century, such appeals were considered revolutionary,
and the Vatican added “The Second Sex” to the list of
banned books.

Note that supporters of the principle of gender
equality deny the difference between the sexes. During
the twentieth century. the position of the woman, and
her status has changed markedly. Today, women study
freely at university and have the right to vote and to be
elected to public and state positions on an equal foot-
ing with men.

In historical practice, the gender issue of gender
equality has often come to be seen as one of the fun-
damental principles of a democratic society. In recent
times, gender has been a lever for real change in pub-
lic relations, the basic component of which is the status
of men and women. Gender is a society-modeled, state-
supported system of values, characteristics and norms
of male and female behaviour, way of thinking and life-
style, attitudes and roles of men and women acquired
by them in the process of socialisation determined by
political, economic, cultural and social contexts and cap-
tures the idea of a man or a woman depending on gen-
der [25, p. 11].

Today, the issue of ensuring gender equality is in
the field of view of the world community. Every year, the
World Economic Forum prepares a Global Gender Gap
Report. This report shows four indicators of inequality

between men and women: economic participation, edu-
cation, political representation and health. According
to the World Economic Forum, Ukraine in 2021 took
74% place among 156 countries [26]. Therefore, the
issue of gender for Ukraine is quite relevant today.

Speaking of gender theory, it should be noted
that it is a system of scientific views on the relationship
and status of men and women, their life experience and
social life, acquisition and implementation of socio-role
characteristics and features [24, p. 13].

Gender theory examines the lives of both sexes,
both men and women, their behaviour in society, the
roles they play, the common and different between
them, the relationship between the sexes, etc. The dif-
ference that exists between gender and sex accumulates
the assertion that there is a direct link between gender
and gender roles assigned to men and women in soci-
ety. Axiom, which originated in the XIX century that the
idea of natural equality of all people and natural inequal-
ity between the sexes is realised in society, continues
to operate through the centuries, despite the progress
which humanity has achieved during this period of time.

To date, gender analysis of public policy has iden-
tified disparities in both social and economic security of
the reproductive sphere. This area has been reproduced
for generations based on the unpaid work of women.
Therefore, the government constantly emphasises the
“adaptability” of women and the “naturalness” of their
home comfort and care and care for all family members,
including both husband and children. This is to some
extent conditioned upon the traditions that have devel-
oped in the cultural environment. One of the aspects of
culture is the legal culture of society [27]. The settlement
of the gender issue is inextricably linked with the level
of legal culture of society.

Speaking of gender, namely the relationship
between men and women, it must be said that in Ukraine
these relations are to some extent regulated by infrared
law. Infrared is not a literal right. According to T. Mel-
nyk, it “covers thoughts, assessments, beliefs, figurative
ideas, habits, stereotypes of behaviour, customs, etc., the
combination of which latently affects the motivation of
behavior in areas regulated by law” [9, p. 282]. The sci-
entist emphasises that the relationship between men
and women is governed by the rules of infralaw — “living
law”. In Ukraine, gender relations are largely based on
customary law.

Gender relations are regulated by a large number
of unwritten rules. Thus, for example in politics, various
political parties include women in the party’s top five or
top twenty lists when nominating candidates for elec-
tions to public authorities at various levels. In this way,
the parties will regulate the gender issue.

It should be noted that the law is a way to main-
tain and regulate gender relations, the order of gender
relations in society. Gender as a phenomenon needs
legal support for new social relations. The market
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economy and the state-building process need a broad
legal system, which should be based on ensuring gender
equality, to function properly. The renewal of law and its
legal principles is the basis for the restructuring of the
political and economic system of society, which is the
environment for the realisation and self-expression of
the individual man and woman, the realisation of their
rights and responsibilities, freedom and responsibility.

Family members in the general system of law
occupy the rights of equality. The concept of legal equal-
ity of women and men is a set of views on what legal and
social policy should be pursued in society to ensure gen-
der equality in all spheres of public life [28, p. 10].

It is important for the modern political and legal
process to achieve progress in the completed position
of equality of men and women. Today, not only equality
of rights and freedoms is relevant and very import-
ant, but also legal provision of equal opportunities for
women and men to become equal, ie equal in rights in all
spheres of public life, both de jure and de facto.

Law today enshrines gender equality as a stan-
dard of behaviour and relationships between men and
women. Law is the guarantor of the establishment and
functioning of equality, while gender is a social model of
relations between men and women. Based on the above,
we can talk about gender law. Gender law is a legal insti-
tution based on legal norms that establish means of
ensuring gender equality that do not depend on gender
and provide for certain limits of differences in rights,
depending on gender [29].

Thus, gender law provides a system of guarantees
to ensure equal rights for both men and women. The
scope of gender law extends to various areas of law that
ensure the realisation of personal, economic, political,
cultural or social human rights.

Equality between men and women must be
understood as equality of their social status. Gender
equality implies equal realisation of human rights and
opportunities for participation in political, economic,
cultural and social development. And achieving gender
equality is a necessary condition for the proper functioning
of economic, political, cultural and social systems. It is
also necessary to consider the fact that equal treatment
of women does not guarantee their equality.

Gender policy is aimed at social progress, and
provides the same state and public view of life of both
sexes, balanced opportunities for their development,
as equal in rights, duties, freedoms and responsibili-
ties, ensuring equal conditions for self-development
and self-expression of both men and women, and a fair
assessment of the results of their activities in all spheres
of life [30].

Equality between men and women means equal-
ity in rights and freedoms; equality of responsibility;
equality of duty; equality of chances and opportuni-
ties, etc. Equality of opportunity in the implementation
of gender policy is a whole system of means, including
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equal factual conditions that promote the distribution
and use of both economic and political, cultural and
social resources, which make it impossible to discrimi-
nate or restrict gender.

The constitutions of almost all democracies
enshrine three standards of equality: equality regard-
less of nationality and race; equality of citizens before
the law; and equality between men and women. All these
principles of equality belong to the basic principles of
the legal status of man and citizen.

In general, it should be noted that the law should
be a factor that does not deny the peculiarities of each
sex. It leads to an equal distribution of political, eco-
nomic, social, cultural and other resources and oppor-
tunities. In addition, the principle of equality of the sexes
provides for the right to distinction, and this must be
enshrined in law.

In addition to the principles listed above, gender
policy contains a number of provisions on discrimina-
tion and ways to overcome it. Discrimination against
women is any restriction or difference on the grounds
of sex [13].

In the context of the COVID-19 pandemic, quar-
antine measures have significantly changed the situa-
tion and life of many women both in Ukraine and in the
world. For women, for example, quarantine restrictions,
and as a result restrictions on access to social infrastruc-
ture such as schools and kindergartens, have led to an
increase in the rate of unpaid homework for care. Under
quarantine conditions, when all family members were
forced to stay at home, women began to spend more
time on household chores than men [31]. In addition, the
number of women victims of mental and physical vio-
lence at home has increased at this time. In this regard,
a number of measures have been taken in Ukraine to
increase the level of assistance to victims of domestic
violence and discrimination [32].

Although men and women are politically equal,
and women can now compete with men in various fields,
they do so on terms created by men. Examining the
labour market in Ukraine in 2020, we note that 79.2%
of men and 68.9% of women are economically active out
of the total working age population [33]. These statis-
tics are typical for EU countries, but women in Ukraine,
compared to women in other countries, are forced to
leave paid work conditioned upon the need to perform
unpaid housework [32].

In addition, we should note that the labour mar-
ket of Ukraine is characterised by stratification by type
of activity for men and women. In addition, there is ver-
tical segregation. And this in turn means a hierarchy
of positions. There are whole areas that provide the
vast majority of the working male population [34]. As
for women, their percentage is much lower compared
to men in management and executive positions, but
is much higher in clerical and support work. Such a divi-
sion in the labour market inevitably leads to a gender
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pay gap. Thus, the average wage of women compared
to men is 3/4 of wages [33]. Gender inequality occurs
in Ukraine despite the existence of an optional protocol
aimed at guaranteeing gender equality. There is a whole
procedure for investigating systematic, serious viola-
tions of women’s rights [35].

Many countries around the world have signed
the UN Declaration, which sets out ten commitments to
ensure gender policy: to promote changes in attitudes,
policies, legislation to remove all obstacles to equality,
justice and dignity in society and the family; promot-
ing the equal participation of rural and urban women,
including women with disabilities, in economic, social
or political life; policy development, creating a structure
to ensure fair representation of both sexes in decision-
making at all levels [36].

Analysing gender policy and the process of ensur-
ing gender equality, it should be noted that the empow-
erment of women is possible only in the process of
ensuring equality of both sexes. Thus, to overcome
inequalities between men and women in the area of sep-
aration of powers and decision-making, governments
and other actors should encourage active gender main-
streaming policies in all strategies and programs; the
national mechanism for the advancement of women has
been recognised as the central coordination unit within
the government. The government’s policy in this direc-
tion should be effective and aimed at achieving equality
of the sexes [37].

The Constitution of Ukraine [15] legally defines
the gender strategy for the development of Ukrainian
society, according to which equality of men and women
is defined as a condition for ensuring justice and a pre-
requisite for achieving equality; guarantees the provi-
sion of equal rights and opportunities as a fundamental
human and civil right; the right to equality permeates
all other rights and freedoms; the expansion of wom-
en’s rights and freedoms, and the provision of equal-
ity between men and women is seen as a condition for
building a stable democratic, developed society. Equal-
ity between men and women is an integral part of fun-
damental human rights. So in particular, according to
Art. 21 “all people are free and equal in their dignity and
rights” [15, p. 21]. Equality of rights of women and men
is ensured by: providing women with equal opportuni-
ties with men in socio-political and cultural activities, in
education and training, in work and remuneration for
it, as stated in Art. 24 of the Basic Law of Ukraine [15].

It should be noted that “to achieve gender equal-
ity and the empowerment of women, it is necessary to
overcome inequalities between men and women, girls
and boys, and to ensure their equality in rights, respon-
sibilities, opportunities and chances. Gender equality

implies that the needs, interests, problems, experiences
and priorities of both men and women are an integral part
of the development, implementation of national monitor-
ing and evaluation, including at the international level, of
all activities in all areas” [38]. The principle of equality is
part of the principle of non-discrimination.

In the perspective of gender policy, we note that
all human rights are harmoniously correlated with the
idea of gender equality [6]. For example, legislation
equally provides and guarantees various kinds of eco-
nomic, political, cultural and social rights. Among them
we can highlight such social rights as the right of the
employee to protect his dignity at work; the right of
employees, regardless of gender, to equal pay for equiv-
alent work; the right of employees with family responsi-
bilities at the level of opportunity and equal treatment [39,
Art. 4, 26]. The social status of women in particular is
considered in various areas such as politics.

Conclusions

So, summarising the above, we note that gender policy,
which is implemented both at the high — global level
and at the lower — state level aims to establish equal
status for women and men. Among these areas of activ-
ity can be mentioned: protection of personal rights
regardless of gender; women’s access to public office
at all levels; equal rights in married life; prevention
of domestic and social violence; anti-discrimination;
mutual rights and responsibilities towards children in
the family; providing both men and women with equal
legal capacity and, accordingly, equal opportunities for
their realisation, development of abilities and talent.

Today, thanks to European and Ukrainian legis-
lation, the foundations of legal opportunities for gender
transformation have been laid, the gender component has
been significantly expanded, gender approaches in law-
making, human rights and law enforcement, and in man-
aging gender processes in various spheres of society have
been implemented. And the study of mutual experience,
either in the adoption of various legislative acts that
shape gender policy, or in the generalisations of vari-
ous gender transformations, the expansion of various
special measures that ensure the balance of articles will
positively affect the legal culture of the people in address-
ing gender issues.

Gender phenomena occurring in the world and
in Ukraine can be analysed, which will predict their fur-
ther development both with the help of a sociological
approach to law and with the help of various legal con-
structions. The task facing both legal scholars and legal
practitioners today is to transfer and integrate vari-
ous kinds of customary gender norms into the system
of modern legal norms.
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[IpaBOBi acneKTH 3a6e3ne4YeHHs reHepHOI piBHOCTI

Jlropmuiia CrenaHiBHa IlpoTocaBinbKka

HanjioHasbHUM yHiBepcuTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHA YKpaiHU
03041, By 'epoiB O60opoHy, 15, M. KuiB, Ykpaina

AHomayis

CrarTs mpucBsiYeHa JOCTi/PKeHHIO I[iHHIoCTi ifiel reHgepHoi piBHOCTI. [IpaBoBa (reHziepHa) piBHICTh mepeabavae
HaABHICTb PIBHUX IIPaB | MOXK/IMBOCTEH K J/I1 YOJIOBIKIB TaK i [I/151 )KIHOK. B yMoBax eBpoiHTerpauiiHUX NPOLEeCiB 14
YKpaiHU BOXK/JIMBUM i aKTya/IbHUM € MUTaHHSA 3a6e3Me4yeHHs | rapaHTyBaHHS COLia/IbHOI i TpaBoBoi piBHOMIPaBHOCTI
B ycix cdepax CycmisIbHOTO KUTTH SIK Jle-tope TakK i je-paxTo. 3 orJisi/ly Ha Lie, T0/J0JIaHHs IPOTaJIkH | rapaHTyBaHHSA
reH/iepHoi piBHOCTI, a TaK0X aHasli3 FOPUANYHOT0 3a6e3MedeHHs i rapaHTyBaHHs PiIBHUX MPaB | MOXKJIMBOCTEH SIK /1151
YOJIOBIKIB TaK i /151 *KiHOK B ycix cdepax CyCHiJIbHOTO XKUTTS POOUTDH JjaHe J0C/Ii/PKEHHS y>Ke akTyaJbHUM. MeTa
CTaTTi MOJIATAE ¥ JOCTI/PKeHH] 3a6e3Ie4eHHs reH/iepHoil piBHOCTI Y CyCNiJIbCTBI, aHa/1i3i HOpMaTHBHO-NIPAaBOBOI 6a3y,
a TaKOoX y 3'siICyBaHHI NPUYMH reH/iepHOI IMCKpUMiHanii Ta CpysHHI [10/{0/1aHHIO MeH/IePHUX TPOTa/IMH Y coljiabHiH,
KyJbTYPHIH, oiTH4YHIM i ekoHOMIUHIN cdepax Toiwo. [Ipu focipreHHi Liel Mpo6sieMy BUKOPUCTOBYETBCS LIMPOKUH
CIEeKTP MeTO/iB HAayKOBOTO Mi3HAHHA: TEOPETUYHUN METOJ J03BOJISIE BIOPAJAKYBaTH Pi3HOMaHITHI 3HAHHA NPO
rerzep. ConiosoriYHUM MeTo/, ClIpUsi€ BU3HAYEHHIO PI3HOMaHITHUX FeH/lepHUX IapaMeTpiB Ta CHiBCTaBJIeHHHA
IX 3 conja/IbHUMU XapaKTepUCTUKaMHU. 3aCTOCYBaHHSA iCTOPUYHOrO MeTO/Y A03BOJIAE 3IMCHUTU FeHJEPHY OLIHKY
pi3HMX iCTOpMYHUX NpoueciB. [IpOrHOCTUYHHAN MeTOJ [03BOJIMB 3>SCyBaTU NepPCIHEKTUBU T'eHJIePHOTO PO3BUTKY
AK B Kpal 30KpeMa TaK | B pO3BMHEHOMY LJMBIJIiI30BaHOMY CyCHIIbCTBI 3arasoM. ConjabHO-IICUXOJIOTIYHUNA MeTO/,
JIO3BOJISIE IOC/IJUTH COLia/IbHI POJIi YOJIOBIKIB i *KIHOK, BiJHOCUHHM MiXK CTaTsIMH, iX 0COGJIMBOCTI Ta MCUXOJIOTiYHI
XapaKTEePUCTUKU. Y CTATTi peACTaBJIeHi pe3yJIbTaTH L[0/I0 AOCTIXKEHHS TeHIepHOI MPoGJIeMaTUKH SIK B CBITi Tak
i B YkpaiHi; po3kpUTO 0COGIMBOCTI MOy CyCITiIbCTBA Ha /1Bl coljia/ibHi rPyNH 3a reH/IepHOI0 03HAKOI0; 3>ICOBAHO
SIK BIPOBQ/KYEThCS TeHJIEPHUM MiJXiZ B MOITHI], eKOHOMILi Ta colfianbHiN cdepi; BU3HAYEHO OCHOBHI HaNpSMHU
3abe3meyeHHs reH/iepHol piBHOCTI, 1[0 rapaHTYIOThCSI MiXKHAPOJAHUM Ta YKPaiHCbKUM 3aKOHO/JJaBCTBOM. B HaykoBiH
CTaTTi OGI'PYHTOBAHO HEOOXiJHICTh BUKOPHCTAHHS I'eH/IepHOT0 KOMIIOHEHTY B 3aKOHO/IaBUiH J1iSIbHOCTI, @ TAKOX B
MoJIiTHL, eKoHOMIL, coniayibHIN cdepi; 06IPYHTOBAHO HEOOXiHICTb BUKOPHUCTAHHSI I1€PEI0BOTO CBITOBOTO JJOCBiy
3abe3rneyeHHs i peasizallii reHiepHOI piBHOCTI; 32 pe3y/ibTaTaMU CHCTEMHOT'O HAYKOBOTO aHa/Ii3y BU3HAYEHO OCHOBHI
3aca/iy peastisaiii reHepHOi MOJIITHKY y Cy4acCHOMY HallioOHAJIbHOMY Ta 3apy0i>KHOMY 3aKOHO/JaBCTBI

Karouoei cn1o0ea: renzep, cTaTh piBHONPABHICTB Y0JIOBIKA 1 KIHKH, AUCKPUMIHALif 32 TeHIepHOI0 03HAKOI0
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Features of personal non-property and property relations of parents and children in ancient Rome

Introduction

In the context of the harmonisation process in Ukraine,
the study of the origins of Ukrainian law, the history of
which dates back to ancient times, is becoming very
important. After all, one cannot ignore the fact that
Roman law is one of the foundations of modern Euro-
pean civilisation, and the historical origin and devel-
opment of Ukrainian law are related to Roman legal
doctrine. The sphere of relations between parents and
children is no exception. In view of the above, it is quite
expected that the study of aspects of the “Roman family”
is constantly gaining momentum in the Ukrainian legal
doctrine, without losing its relevance today.

Both Ukrainian and foreign researchers have
raised the issue of personal non-property and prop-
erty relations between parents and children in ancient
Rome. For example, a whole paragraph in the textbook
I.G. Kozub and M.I. Bodnaruk is devoted to personal and
property relations between parents and children [1].
However, the authors of the manual focused mainly on
property relations. Some aspects of this topic were also
studied in his article by Yu. Monnickendam [2]. Thus, in
particular, the scholar analyses the relationship of chil-
dren with their adoptive parents. G. Jassogne [3] consid-
ered the relationship between children and mothers in
the days of ancient Rome, focusing mostly on the duty
of children to care for their mothers. 0.V. Rezvova [4]
researched the rights and responsibilities of parents in
raising a child. However, in her dissertation research,
the author considered the rights and responsibilities
of parents to raise a child mainly in the family law of
Ukraine. The question of the rights and responsibilities
of parents regarding the upbringing of a child in Roman
law is only partially mentioned in the work of 0.V. Rez-
vova. The dissertation is a complex research of the insti-
tute of rights and responsibilities of parents regarding
the upbringing of a child in family law of Ukraine. In
the relevant context, the evolution of the legal regu-
lation of the institute of rights and responsibilities of
parents for raising a child in Ukraine is traced and the
legal regulation of the institute of rights and responsi-
bilities of parents for raising a child under the legisla-
tion of other countries is considered. The concept and
legal nature of parents’ rights to raise a child are identi-
fied and their place in the system of personal non-prop-
erty parental rights is determined. The concept, con-
tent and types of responsibilities of parents in raising a
child are described. Roman private law was also studied
by T.I. Demchuk, 0.V. Manzhosova, Ya.S. Moshinska [5].
Scholars have focused on parental authority. In par-
ticular, the grounds for its termination. Indirectly, the
question of the relationship between parents and chil-
dren in Roman families was considered by O. Safonchyk
and O. Shamota [6] in the study of personal intangible
rights of men and women in actual marital relation-
ships. Scholars, in particular, paid attention to the per-
sonal non-property and property rights of children born

in concubinage and legal Roman marriage. A significant
contribution to the development of the theme of family
relations in ancient Rome was made by 0.V. Kozynets [7]
in his work on paternal authority in ancient Rome. How-
ever, many aspects have gone unnoticed by the scholar
0.M. Ponomarenko [8], considering the alimony agree-
ment as a basis for alimony obligations, in her article on
the debatable issue in modern civilisation on the possi-
bility of alimony agreement to be the basis for alimony
obligations, the solution of which depends on the study
of potential subjects of this agreement and its condi-
tions conclusion, partly also mentions alimony from
Roman times.

In general, the current research examines the per-
sonal non-property and property relations of parents
and children of ancient Rome is quite limited. There are
no comprehensive studies in this regard, which deter-
mines the scientific novelty of the integrated approach
outlined in this article.

The purpose of this article is to study the features
of personal non-property and property relations of par-
ents and children in ancient Rome.

Materials and Methods

During the research, a set of methods and techniques
of scientific knowledge was used, which allowed carry-
ing out a comprehensive and objective analysis of the
subject of research — philosophical and philosophical,
general and special scientific methods. The application
of the dialectical method allowed studying the tenden-
cies of change of personal non-property and property
relations between parents and children of the times of
Ancient Rome under the influence of various factors
of development of society. The formal-logical method
helped to characterise the content of system-forming
concepts and constructions of the subject of research,
such as “personal intangible rights”, “property rights” and
so on. Methods of analysis and synthesis have been used
in the study of scientific achievements of scholars on the
topic of research. With the help of the method of obser-
vation, knowledge about the external parties, the proper-
ties of the studied relations was obtained. The compara-
tive method allowed to compare the features of personal
non-property and property relations between parents
and children of ancient Rome, depending on the status
of parents and other factors. The formal-legal method
helped to clarify the content of legal norms governing
personal non-property and property rights and relations
of parents and children in ancient Rome.

The initial stage of the study was to characterise
the grounds for establishing parental authority. It was
found that paternal authority arose on three grounds:
the birth of a child from a man to a woman who was
legally married to him; by legalisation; by adoption. The
requirement to obey the father was conditioned by the
special nature of the development of family relations, in
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which the main and indisputable authority has always
been recognised as the eldest in the family. At the same
time, personal non-property and property relations of
parents and children in ancient Rome had their own spe-
cific features depending on the status of the relationship
between parents, the status of parents. In the second
stage of the study, the Roman legislation on property
relations was analysed. It is established that under the
law of ancient Rome, all property acquired by children
of different ages belonged to their parents. However,
over time, they have been affected by the development
of economic life and, accordingly, certain changes. Par-
ticular attention is paid to the characteristics of pecu-
lium — the right to manage part of his property, which
the father often endowed his children. At the next stage,
attention was paid to the personal non-property rela-
tions of parents and children. It was found that parental
authority, in addition to the child’s property, extended
to the child’s identity. The focus is on the right to life.
At the final stage of the study, attention was paid to the
analysis of the legal relationship between mother and
children. The content of such legal relations was iden-
tified. In particular, it was found that mothers who felt
abandoned by their children could go to court to obtain
the necessary assistance or resources for survival, and
other relatives could apply on their behalf.

In the course of the study the Ukrainian and for-
eign literary sources are analysed, which consider the
issues of personal non-property and property relations
of parents and children in Ancient Rome, in particular,
the works of such scholars: G. Kozub, M.1. Bodnaruk [1],
Yu. Monnickendam [2], G. Jassogne [3], O.V. Rezvova [4],
T.I. Demchuk, 0.V. Manzhosova, Ya.S. Moshinska [5],
0. Safonchyk, O. Shamota [6], O.V. Kozynets [7; 9],
0.M. Ponomarenko [8], L.R. Antonova [10], S.C. Man-
cisidor [11], O.I. Lukianchuk [12], R.F. Cidoncha [13],
Yu.0. Melnychenko [14], S. Demina [15].

Results

Both personal non-property and property relations of
parents and children in ancient Rome had their own spe-
cific features depending on the status of the relation-
ship in which the parents were, the status of parents.
At the same time, in general, according to Roman legal
customs, parental legal relations are based on the dominant
position of one subject (pater familiae) over others [10,
p. 30]. The rights of fathers and mothers in Roman fam-
ilies to care for and raise their children were not the
same. Such relations led to the adoption of a number of
legal norms, according to which the power of its head
was introduced in the family both over children born in
the family and over persons who were included in the
family as its free members [2]. From the beginning of
Roman history, the power of the father, the master over
the children was so indivisible that Guy claimed: “there
are almost no other nations that have such power over
their sons as we have” [1, p. 43-44].
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Parental authority arose on several grounds:

— first, in connection with the birth of a child from
a man to a woman who was legally married to him. It
belongs to the husband if he was sui juris at the time of
the birth of the child, otherwise to the landlord and only
after the death of the latter to the husband;

— secondly, by legalisation (legitimatio). That is,
granting rights to legitimate children born out of wed-
lock. As a result of such actions, children are included in
their father’s family and, as a result, are further subject
only to him;

— thirdly, by adoption [1, p. 175].

It should be noted that in Roman law there were
two options for adoption: adoption of a person of his
own right (arrogatio) and adoption of a person of anoth-
er’s right (adoptio). Both options for establishing adop-
tion were accompanied by the process of certain actions,
which resulted in the emergence of paternal authority
of the adopter over the adoptee. Children were adopted
if there was no male heir. The simplest form was adop-
tion immediately after the birth of a child. Older chil-
dren were adopted, reimbursing their parents for their
upbringing. These actions were designed as purchases.
The adoption contract contained conditions to preserve
the status of the heir (the wording was as follows: “even
if the couple has ten sons, the adopted child will still be
considered their firstborn”) [11].

The family, based on the subordination of power
to the landlord, was called the lamb. All subordinates of
one householder were considered relatives, ie agnats.
The blood relationship at that time had no legal signifi-
cance. Therefore, the girl, who married and moved into
her husband’s family, held the position of his parents’
daughter, that is, became the sister of the husband’s
siblings, losing family ties with blood parents. Interest-
ingly, the lamb’s kinship persisted after the death of the
landlord.

In fact, children in a patriarchal Roman family
were slaves to the head of the family, the eldest husband
in the family. First of all, the father could for some reason
not accept the newborn baby, just not taking him in his
arms. In this case, the child was deprived of the opportu-
nity to stay in the parental home and become a citizen. In
some cases, such children fell into other families, more
often — died [2].

Interestingly, the requirement to obey the father
did not follow from the legal norm, but was conditioned
upon the special nature of the development of family
relations, in which the main and indisputable author-
ity has always been recognised as the eldest in the fam-
ily. This position of the father in the family and his power
was historically determined. The ancient Romans were
a warlike people and they had to constantly defend them-
selves against the aggressive actions of their many neigh-
bors and attack neighboring tribes. The success of hostil-
ities and the security of the Roman family depended on
how strong the power of the landlord was. Only under
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the unlimited authority of the head of the family could
the safety of all family members be fully ensured.

Under Roman law, all property acquired by chil-
dren belonged to their parents. At the same time, chil-
dren’s property dependence did not weaken with their
age. At the same time, the child had no rights to the
father’s property. The children could neither dispose of
the property belonging to the father nor limit his respon-
sibilities. In the case of an offense (tort) by a subordi-
nate, the victim was given a special claim actio noxalis.
In turn, the father had the freedom of choice: pay the
victim the amount of damage caused to him or give the
subordinate in bondage for the period necessary to work
out the amount of damage. In this case, if the offender
came under the authority of another homeowner, then
the responsibility for the actio noxalis passed to the new
homeowner, because the responsibility follows the guilty
person [1, p. 178].

Subsequently, under the influence of the develop-
ment of economic life, these norms jus civile underwent
certain changes. This situation is quite logical, because
the actual inability to demand anything from the subor-
dinate and the legal irresponsibility of the homeowner
under the subordinate’s agreements led to the fact that
third parties were not interested in concluding agree-
ments with the latter. Therefore, the position of subordi-
nates becomes unfavourable for the homeowner. In addi-
tion, the economic interest of the homeowner required
the widespread use of subordinates not only to provide
a variety of actual services and works in the economy,
but also legal action. This led to the expansion of prop-
erty capacity and legal capacity of the subordinate, and
the recognition of the responsibility of the homeowner
under the agreements of the subordinate. Therefore, the
father often gave his children the right to manage part of
his property. This part was called peculium [1, p. 178].
Peculius was not inherited, and in the event of the death
of the son to whom it was transferred, was returned to
the ownership of the head of the family. In case of death
of the head of the family, peculium was inherited along
with the rest of the property. In the case of the eman-
cipation of the subordinate son, peculium became the
property of the son as a gift and could not be returned
to the father of the family. In addition to peculium pro-
fecticium, ancient Roman law knew other types of pecu-
lium. Thus, we can distinguish military peculium (pecu-
lium castrense), which meant the property that the son
bought in military service or in connection with military
service. This peculium included salary, military output,
gifts during military service and other property. Unlike
peculium profecticium, peculium castrense belonged to
a subordinate person on the right of ownership. Mean-
while, this type of peculium was also not inherited in the
event of the death of a subordinate. In the latter case, it
became the property of the head of the family [12].

Parental authority extended not only to prop-
erty but also to the person of the child [4, p. 43-44]. The
exclusive power was the right to life and death (ius vitae

as necis), which remained in force throughout the clas-
sical period [12, p. 39]. For example, the father (“pater
famillias”) single-handedly decided on the life or death of
a child. This rule applied not only to weak, unviable chil-
dren or children with developmental disorders (“mon-
strum”), but also to completely healthy newborn girls [1,
p. 30]. The father was given the right to dispose of the
child’s life until he or she reached the age of majority. At
the same time, it should be noted that this right was gov-
erned by customs and required the participation of the
family council [4, p. 43-44].

Children born in a concubine were not endowed
with the status of children born in wedlock. They
could not acquire the status and name of their father,
did not have the right to alimony (“ alimentum” trans-
lated means “feed, keep, grow” [8, p. 54]), could not be
the heirs of the father, they were not subject to pater-
nal authority [8, p. 50]. These children inherited the
name of the mother’s family, regardless of whether
the mother was free or a slave [13, p. 309]. However,
“given the importance of concubinage as a de facto mar-
riage, the rights of persons in such relationships, includ-
ing the rights of children born in this marriage, over time
began to be protected by various legal means. The father
could recognise his children born in the concubine. At
the request of the father, such a child could acquire the
rights of a child born in wedlock by legalisation” [14, p. 32;
6, p. 55].

According to the Emperors Marcus Aurelius and
Lucio Vero, illegitimate children had to be registered
in the state register after birth, including legal. These
emperors set a thirty-day deadline to give their son
aname and announce his birth to the appropriate author-
ities in both Rome and the provinces. They also acknowl-
edged that a birth declaration made through a letter
from the mother could be accepted if its veracity was
verified without the need to contact the authorities [13,
p. 310]. It should be noted that before the coming to
power of these two emperors, the births of these ille-
gitimate descendants were not registered. Despite their
illegality, these free-born children had a higher status
than freed slaves.

It is also worth noting that in classical Roman law,
actions such as exposing children, selling children or pledg-
ing children could not change the legal status of the child
and turn the freeborn into a slave. The paternal author-
ity of the head of the family over his children allowed
him to expose or sell them. However, although the pater
familias who exposed his children lost patria potestas as
aresult of this act, the status of the exposed child remained
unchanged. Free children were protected from enslave-
ment after being exposed, sold or pledged by their par-
ents, children in care or found if they could confirm their
status. Naturally, without such evidence, the exposure
of children and the sale of children have led to a change
in status and enslavement, de facto, if not de jure [2].

Claims that the exposure does not change the
legal status of the child appear in classical Roman legal

Law. Human. Environment. 2022. Vol. 13, No. 1




Kanaryk

sources until the reign of Diocletian, who repeated this
principle as early as 294 AD. Initially, Constantine con-
tinued this trend. Only twenty years after the reign of
Diocletian, on April 24, 314, Constantine decided that if
a person knew about a free-born man who was treated
like a slave, he should try to free the free-born and
return them to natal status, bearing in mind that free-
born man has not lost his status [2].

A few years later, on May 18, 323, he decided that
parents should not enslave their children. At this stage,
Constantine tried to prevent the influence of children by
providing financial assistance to parents who intended
to Kkill or expose children due to economic difficulties.
Subsequently, on August 18, 329, he ruled that, although
the sale of free children into slavery was legal, such chil-
dren could return to their free-born status provided they
paid compensation to the buyer. Constantine establishes
that the natal status of children can be restored, but also
recognises that the action of the father can change the
status of his child [2].

On April 17, 331, Constantine ruled that the pater
familias’ knowledge of the revelation changed his status.
That is, if the child was exposed to the knowledge of his
pater familias, the finder could decide whether the child
would be adopted as his own or his slave. This trend con-
tinued. Thus, in particular, on March 5, 374, Valentinian
repeated this decision, annulling all the patria potestas
that the whistleblower could possess. Honorius later
upheld his decision on March 19, 412, stating that such
children could not be returned, but seven years later he
also tied the status of a child subject to the costs of her
upbringing. He reiterated the justification for this deci-
sion, but allowed the status of the child to be changed
subject to the payment of double maintenance costs
invested in the child’s upbringing [2].

The power of the finder to decide the legal status
of the child also appears in the Roman laws of the fifth
century and the Sententiae Syriacae. These collections
of Roman law give the right to determine the status of
the toss to those who found it. At the same time, the Sen-
tentiae Syriacae limits enslavement to twenty years and
stipulates that the status must be determined at the time
of discovery, in writing, before a court. Later, in the sixth
century, when the focus of legal discourse shifted from
pater familias to exposed children, the status of aban-
doned children improved. On September 17, 529, Jus-
tinian ruled that exposed children could not be raised as
slaves, whether they were born free or slaves. He later
added, according to the edict of Claudius (41-54 AD),
that a slave who was abandoned when he was ill was
automatically a Roman citizen [2].

It should be noted that in Roman law there is no
concept of adulthood [15]. Roman law determines the
legal age only to consider someone a teenager: 14 years
for boys, 12 years for girls. They are always under the
rule of the pater familias, who must dictate to them the
law until his death. Under Roman law, children had to
be under the constant control of others. If the father
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dies early, the children enter a special status: they are
under the supervision of another man under 14 years
of age and under the care of up to 25 years of age. Yes,
if a young man’s father dies, he is no longer under his
father’s authority and becomes, de facto, sui iuris and
pater familias, even if he is not yet an adult. If the boy
is not yet 14 years old, he is under the supervision of
a man who should lead him through life. Then, and up
to the age of 25, the young man is under the supervision
(less strict supervision) before becoming a full-fledged
pater familias. This age, only to a certain extent and in
this particular case, marks adulthood: the ward acquires
all the virtues necessary for civic life [15, p. 166]. This
also applies to young people whose father has not died,
but has given them some savings so that they can man-
age them on their own [15, p. 165].

Parental authority over children was terminated,
according to sources in the law of the time, for several
reasons:

1) first, in the event of the death of the father;

2) secondly, in case of death of children;

3) thirdly, at the will of the father through emancipa-
tion as a result of which the son gained full legal capac-
ity and independence, but lost the inheritance, and the
father retained the right to use half of the son’s prop-
erty [5, p. 12].

As for the legal relationship between mother
and children, they were also determined depending
on the form of marriage. Generating a completely dif-
ferent order in the relationship between spouses, mar-
riage cum manu and marriage sine manu differed sharply
from each other in the form of conclusion and termina-
tion, and the content of property and personal relations
of spouses, and the legal status of the mother in rela-
tion to children [14, p. 29]. Thus, in marriage with male
authority, the mother, like her children, was under the
authority of her husband or his landlord. Therefore,
along with the children, she inherited after the death of
her husband, children — after the death of her mother.
As lambs, the adult sons took care of the mother after the
death of their father (her husband). At the same time, in
a marriage without male power in the early republican
period, the mother was almost unrelated to her children.
She remained a fiancée of her blood relatives — par-
ents, brothers, sisters, etc. Therefore, she could not be
the heiress after the death of her husband and her chil-
dren, as well as they after her” [1, p. 182].

Meanwhile, the growth of private property, in
turn, led to the emergence of the Kognat (blood) fam-
ily. For some time the Agnatian and Cognate families
existed in parallel, but the Cognate family under new
conditions supplanted the Agnatian family. In turn, with
the establishment of the Cognate family, the mother’s
rights changed. From now on, she received the right to
live with her minor children, in case of divorce from their
father, and the right to child support [1, p. 182].

In turn, the children also had responsibilities
to their parents, providing them with the necessary




Features of personal non-property and property relations of parents and children in ancient Rome

services that stemmed from the normal way of life of
the family and were not purely legal in nature (it was
not possible to require their implementation by court
decision) [2]. Yes, in the literature [3] there are refer-
ences to letters aimed at protecting mothers. One such
example is a letter in which Theogiton threatens to com-
plain about Apollonius, who does not provide the care
he promised his old widowed mother. Another example
is a letter from a woman named Galla who claims that
her children do not respect her and use physical vio-
lence against her. Another illustrative example is a letter
written in the 2" century AD reproaching Sempronius
to his brother Maximus, who was responsible for caring
for their mother Saturnilus. The letter stated that Sem-
pronius had heard that their mother was not receiving
proper care.

Under the law of ancient Rome, children are
obliged to respect their parents [13, p. 234]. Respect
and obedience to parents were one of the key concepts
of Roman families. Older people who felt abandoned
by their children could go to court to get the help or
resources they needed to survive [3].

Conclusions

Thus, the personal non-property and property relations
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0c06/IMBOCTi 0COOUCTHUX HEMANHOBUX Ta MAMHOBUX BiJJTHOCHUH OAaTbKiB
Ta gite y CtrapogaBHboMy Pumi
H0sisa CepriiBHa Kanapuk

HauioHasnbHUM yHiBepCUTET GiopecypciB i TpUPOJOKOPUCTYBAaHHSA YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayisn

PuMcbke mpaBo € OJHUM i3 MiAIPYHTh Cy4acHOro mpaBa. BTiM, monpu 1je, Ha CbOrOJHI MUTAHHS 0COGUCTUX
HeMalHOBUX Ta MAaWHOBUX BiJTHOCMH MiX 6aTbKaMM Ta AiTbMH 4aciB CTapoJaBHboOro Pumy 3anmuuiaeTbcs
MaJIOBUBYEHUM. Lle 3yMOBJIIOE aKTyaJIbHICTb JOC/i/P)KeHHS. MeTOo0 CTaTTi € BUBYEHHS] HEMAalHOBHX Ta MAaMHOBUX
BiZJHOCHH MiX 6aTbKaMu Ta AiTbMH 4aciB CTapoZaBHbOTO PuMy. MeTO/0/10TiUHY OCHOBY AOCJiIPKEHHS CKJIATH
JiaJIeKTUYHUM MeTOJI HAayKOBOIr'O Ii3HAHHS, 3araJibHOHAyKOBi (dopMasibHO-JOTIYHUN, METOAM aHasli3y Ta
CHHTEe3y, MeTO/ CIIOCTEPEXKEHHs Ta MOPiBHAJbHUM METOJ) Ta CHeliaIbHO-IOPpUAUYHUN MeTo, (bopMasbHO-
IOpUAMYHUE). Y cTaTTi MpoaHaii30BaHO HU3KY HayKOBUX Npallb YKPAiHCbKUX Ta 3apyOi>KHUX BUEHHUX 3 IUTAaHb
HeMalHOBUX Ta MAaWHOBUX BiIHOCHH Mk 6aThKaMH Ta AiTbMH YaciB CTapogaBHboro Pumy. 3’scoBaHo, 1110 cTaTyC
JliTel, IK y4aCHUKIB MalHOBHX Ta HeMaWHOBUX BiIHOCHH MiX AiTbMHU Ta 6aThbKaMH, yaciB CTapoZaBHbOTO PUMy
nepeOyBaB y 6e3nocepeaHil 3aJIeXKHOCTI Bif] cTaTycy 6aThKiB. 30KpeMa, POiJIFOCTPOBAHO, 1[0 HEOJHAKOBHUM OYB
cTaTyc AiTed Hapo/pKeHUX y KOHKY6iHaTi Ta JjiTell Hapo/pKeHUX y nuto6i. O6rpyHTOBaHO, 110 MaTip Ta 6aThKO
MaJld Jlelo pi3Hi MpaBa y KOHTEKCTI JOrJisiy Ta BUXOBAHHS CHIJIbHUX AiTel. BcTaHOBJIEHO, 1110 Y TOrO4aCHUX
ciM’s1X 3ampoBa/KyBasiacsd BJIaa il rJIaBy He JIMIIE HaJ IiTbMH, 1[0 HAPOKYIOThCS B ciM'1, a ¥ Ha 0c06aMu, IKUX
BOJIEIO JIOMOBJIA/IUKH GYJIO BKJIFOUEHO 10 CKJIaay ciM’i B ikocTi i BibHUX wieHiB. [Ipu nboMy, miJ 6aTbKiBCbKOI
BJIa/IO0 OyJIO He JIMIIe MalHO [JliTel, a TaKOX iX XXUTTs. BogHo4Yac 6y/10 BCTAHOBJIEHO, 1[0 3MiCT 0COGHUCTHUX
HeMalHOBUX Ta MaWHOBHUX BiZJHOCHH 6aTbKiB Ta AiTel y CTapojaBHboMy PuMi 3/1e6inblIoro 3MiHOBaBCcsa Ha
MpoTs3i ycboro nepiofy iCHyBaHHSI PUMCBKOTO NMPUBATHOTO NPaBa, fKi Mi/i BIJIMBOM pPi3HUX 06CTaBUH, TaK i y
Yacu NpaBJliHHA pi3HUX NpaBuTeliB. [IpejcTaBiieHi faHi MOXYThb CIY>KUTH OPIEHTUPOM A/ YKPAIHCbKUX Ta
3apyOiXKHUX HAYKOBIIiB ¥ MpoIieci MpoBeleHHS MoAa/IbIINX JOCTi/XKEeHb V 1i 06J1acTi B YkpaiHi Ta cBiTi

Katouoei cioea: puMcbKa ciM's, 6aTbKiBCbKa BJ1afia, pUMChKe IPaBo, MallHOBE NMPaBo, HEMAaWHOBE NMPaBO
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The issue of land use plays an important role in shaping Ukraine’s economy. Therefore,
the study of the market for agricultural land is a high priority and relevant to legal
doctrine, as this issue directly affects the national security of the state, because it
involves control over the risks that may arise conditioned upon the high concentration
of areas agricultural land owned by one person, uncontrolled acquisition of land by
foreigners, and partial monopolisation of certain segments of the agricultural market.
The purpose of this work s to carry out a comparative legal analysis of the legislation of
Ukraine and Canada in the field of land use, highlighting their common and distinctive
features. To achieve this goal, the article used several methodological approaches and
methods for research, including functional and theoretical approaches, the method
of logical analysis, synthesis method, formal-legal method, method of comparative
analysis, method of analysis of scientific literature. After the research, the theoretical
and practical principles of this issue were obtained. The first includes the analysis
of regulatory frameworks of Ukraine and Canada, and the second analysis of direct
methods and approaches used in these countries during land use. Based on the results
obtained, differences were formed between the legal basis for the implementation
of the above process and revealed positive aspects that would be appropriate to
implement in future rule-making activities in this area of Ukrainian legislation. In the
further works it is necessary to determine the prospects of the methods on which
the current land policy of both countries is based and to identify ways to increase its
effectiveness. As for the practical value of the work, it certainly lies in the fact that it
identifies the main theoretical aspects related to the implementation of land reform
in Ukraine, and thus facilitate the interpretation of certain rules for both ordinary
citizens and civil servants
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Introduction

The comparison of Ukraine and Canada in this study is
not accidental, this explained by the fact that the issue
it raises concerns land use policy, in particular the
land market, which is quite different in these countries.
Before describing the features of the practical implemen-
tation of their land use policy, it is advisable to consider
its theoretical concept, to fully understand the subject of
research [1]. Thus, the term land use should be under-
stood as the development of land distribution based on
the prospects of improving the country’s economy and
the organisation of the territory, establishing and con-
solidating other approaches to efficient and safe land use
and protection not only within the state but also in iso-
lated regions and other administrative units. It should
be noted that the determining factor in the use of land
is the method of land use, as it plays a significant role in
terms of agricultural development of the country and in
the social sense [2].

As for the legal framework governing land use, in
Ukraine it consists of the Constitution of Ukraine [3],
the Land Code of Ukraine [4], the Law of Ukraine
“On Land Protection” of 06/19/2003 [5], the Law of
Ukraine “On State Control Over Land Use and Protec-
tion” of 06/19/2003 [6], the Law of Ukraine “On Basic
Principles (Strategy) of the State Environmental Policy
of Ukraine until 2030” of 02/28/2019 [7], the Law of
Ukraine “On Amendments to Some Legislative Acts of
Ukraine on the Conditions of Circulation of Agricultural
Land” from 03/31/2020 and other local regulations [8].
Therefore, it can be argued that the Ukrainian regula-
tory framework in the field of land use is quite capa-
cious and meaningful. However, regardless of its volume,
there are more and more questions and contradictions
regarding the regulation of such economic relations,
which in turn play an extremely important role for the
socio-economic development of Ukraine. That is why
the study examines the historical path of land reform,
which was implemented in our country in 2001. In addi-
tion, this paper identifies the main gaps that need to be
urgently addressed in land legislation, for a smooth pro-
cess of land use policy [9].

Another component of the article, which is quite
different from the previous one, is an analysis of the reg-
ulatory framework for land use in Canada. The absolute
distinction is the different views and approaches used
in these countries. Given that Canada is currently one
of the most developed countries, and it has a positive
experience in land market reform, it is advisable to trace
the historical development of such reform and identify
priority aspects that need to be applied in the future in
Ukraine to accelerate this process [10].

Given the above, it should be noted that the pur-
pose of this work is to study the process of land reform
in Ukraine and Canada, in particular at the legislative
level, and in the practical determination of its impact
on socio-economic development. To achieve this goal,
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a number of tasks were identified in the work, in partic-
ular: in-depth study of the legal system of Ukraine in the
field of land use, trace the development of land reform
since 2001, identify gaps in legislation and prospects for
action by the government concerning regulation of land
relations. In addition, the paper should analyse Canada’s
experience in this area, identify differences in the coun-
try’s legislation with Ukrainian law, analyse the condi-
tions of land reform implementation, and draw conclu-
sions based on their historical development, which will
be useful for the reform process of land relations in our
country.

Materials and Methods

Since this scientific work is quite broad in scope and con-
tent, a necessary condition for its implementation is the
use of a large number of tools for research, namely meth-
odological approaches and scientific methods. This is
conditioned upon the fact that the subject of the arti-
cle contains various elements that certainly need to be
analysed to study in depth the issue, namely the legal
aspects of land use in Ukraine and Canada [11]. Based
on the functional approach, the work was divided into
several stages and the functions and tasks for each of
them were defined. As for the theoretical approach, it
helped to consider in more detail such concepts as land
use and land market, their main features and character-
istics, including the principles on which their implemen-
tation is based.

Undoubtedly, the use of the method of logical
analysis was important in the work, because dueto it the
topic of the work was divided into several components,
which allowed to thoroughly consider each of them. That
is, the issue of land use was divided into theoretical and
practical aspects, which resulted in an analysis of both
the legal framework and directly the methods of prac-
tical implementation of land policy. Next in the work was
the method of synthesis, which is the opposite of the pre-
vious one, because on the contrary combines the sepa-
rated components. This process is extremely useful for
research, because it traces the main features that are
different in the legislation of Canada and Ukraine in the
field of land use. The formal-legal method is thorough
in the work, based on which the study and interpreta-
tion of legal norms enshrined in the legislation of both
countries was carried out, which allowed considering
in detail the legal aspect in the implementation of land
use policy.

Since the work is performed in the form of
comparative law analysis, the method of comparative
analysis plays a significant role in it. This is conditioned
upon the fact that the essence of the article is formed
on its basis, and so its practical and theoretical value is
directly dependent on it. As a result of its application,
the legislation of Ukraine and Canada was compared,
which allowed identifying differences between them,
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and drawing the necessary conclusions that will be use-
ful for the implementation of land reform in Ukraine.
The method of analysis of scientific literature also played
an important role in the study, as it analysed the opin-
ions and approaches of various scholars to this issue,
which resulted in the study of modern legal doctrine in
this field by analysing scientific articles, theses, disser-
tations and monographs.

It should be noted that the work is divided into
three stages, namely:

1. Atthe first stage, the current normative legal acts
of Ukraine regulating the basic principles and procedure
of land use were considered in depth, including the his-
torical development of land reform and its prospects for
future socio-economic development of the country.

2. Inthe second stage, the legislation of Canada was
studied and the changes implemented in the country in
the field of land relations, in particular during the land
reform, were followed. Also at this stage, the main legal
aspects of these countries were compared and impor-
tant recommendations for Ukraine were formed, based
on the positive and effective Canadian experience.

3. Atthe third stage, conclusions were drawn based
on the results of the work, which summarised the main
differences between the legislation of Ukraine and Canada,
and identified a number of measures to be taken in our
country for further effective development of land use.

Results and Discussion

The issue of regulation of land relations, and thus their
use has always been relevant for Ukraine, as it ranks
fourth in the world in terms of agricultural land. Under
land relations should be understood public land rela-
tions that arise in the field of interaction of society with
the environment and regulated by land law. Land rela-
tions are a special type of property relations concern-
ing land, which are regulated by land legislation. The
specificity of relations related to land, due to the specific
features of the subject of these relations — land — as
an object of nature, spatial and territorial basis, terri-
tory and the main means of agricultural production [12].

Thus, in these relations there are generally estab-
lished principles governing public relations, determined
by the rules of law, the implementation of which is car-
ried out by the state. It is important to note that they are
formed between entities such as the state, legal entities
or individuals. It is expedient to divide land legal rela-
tions according to the institutes of land law, which dif-
fer in the form of their implementation. From this, we
can distinguish land relations arising in the field of land
ownership, relations formed as a result of the exercise
of the right of common land use, and land relations in
the context of land use management and protection [13].

As for public relations in the field of land use man-
agement and protection, they are implemented when the
state or relevant local authorities perform their func-
tions, namely, provide ownership or use of land with the

issuance and registration of specific documents, and this
process is accompanied by the maintenance of the state
land cadastre. In addition, the Land Code of Ukraine [4]
provides for the distribution of land to their intended
purpose. Land used for agricultural production belongs
to agricultural land, which in turn is further divided into
agricultural land, in particular: arable land, perennials,
hayfields, pastures and fallow lands. Another category of
land is non-agricultural land, which includes farm paths
and runs, forest strips and other protective plantings,
other than those classified as land of other categories, land
under farm buildings and yards, land under the infra-
structure of wholesale markets for agricultural products,
temporary land conservation, etc.

Based on this classification, it should be noted
that Ukraine has more concentrated resources for agri-
cultural use. Undoubtedly, the most important of all
resources is land. This conclusion can be made based on
the fact that the total area of agricultural land in Ukraine
is 41.3 million hectares, of which 33 million hectares
are arable land. Analysing these indicators, it should be
noted that Ukraine is provided with a large amount of
land resources, in particular, as mentioned above, a sig-
nificant proportion of them are agricultural lands, which
indicates a high potential for farming and improving the
socio-economic condition of the state in the context of
taxes received from this industry, but at the same time
this situation implies the lack of reserves for future
expansion of land resources [14].

Having identified the theoretical concepts of land
use, it is advisable to review the Ukrainian legal frame-
work governing such relations. It constitutes the Consti-
tution of Ukraine [3], in turn, the central legislative act
is the Land Code of Ukraine [4], the Law of Ukraine “On
Land Protection” of 06/19/2003 [5], the Law of Ukraine
“On State Control over Land Use and Protection” from
06/19/2003 [6], the Law of Ukraine “On Basic Princi-
ples (Strategy) of State Environmental Policy of Ukraine
for the period up to 2030” from 12/28/2019 [7], the
Law of Ukraine “On Amendments to Certain Legislative
Acts of Ukraine on the conditions of circulation of agri-
cultural land “from 03/31/2020 [8], the Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine
on Improving the System of Management and Deregulation
in the Sphere of Land Relations” from 04/28/2021 [15],
the Law Of Ukraine “On Amendments to Certain Legis-
lative Acts of Ukraine Concerning the Provision of Land
Plots to Cultural, Educational and Health Care Work-
ers Living in Rural Areas” of April 20, 2004 [16], the
Law of Ukraine “On Amendments to Certain Legislative
Acts in Ukraine on the delimitation of state and commu-
nal lands” of 09/06/2012 [17], the Law of Ukraine” On
Amendments to Certain Legislative Acts of Ukraine on
Documents Certifying the Right to Land, as well as the
procedure for division and consolidation of land plots”
0f 03/05/2009 [18], the Law of Ukraine “On Land Val-
uation” of 12/11/2003 [19], the Law of Ukraine “On
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Land Lease” of 10/06/1998 [20]. Having formed a full-
fledged system of normative legal acts constituting the
land legislation of Ukraine, it can be argued that some
of them are obsolete, and therefore unable to cover the
entire scope of land relations, which leads to disputes
both in the process of application and in the course
rule-making.

Considering the general Ukrainian legislation, it
is necessary to specify the subject of work, namely the
object that will be compared between Ukraine and Can-
ada, of course, based on their common feature, namely
the presence of a large number of agricultural lands.
In particular, it can serve as land reform, as it is car-
ried out in both countries, affects changes in legisla-
tion, including the overall socio-economic development
of countries. Thus, it should be noted that this reform
was one of the longest in Ukraine, in particular it began
on March 15, 1991 and consisted in the fact that the land
was transferred from state to private ownership, but the
ineffectiveness of this process is evidenced by the fact
that before at this time, not all owners received the right
to dispose of their agricultural land [21].

In addition, in 2001, the Land Code No. 2768-I11
was adopted in Ukraine, which provided for the intro-
duction of a moratorium on the alienation of agricul-
tural land [4]. Under this concept should be under-
stood the statutory temporary ban on the purchase,
sale, otherwise alienation of agricultural land of state
and communal ownership, land owned by citizens and
legal entities for commercial agricultural production,
land allocated to in kind (on the ground) to the owners
of land shares (units) for personal farming, and land
shares (units) [22].

The first legislative attempt to introduce the
land market was the submission of the Draft Law “On
the Land Market” of 12/07/2011, but it was rejected
and withdrawn in 2012 [23]. This bill was important
for Ukraine’s land legislation, which could accelerate its
development in the sector and bring our country closer
to Canada’s success. This is conditioned upon the fact that
it provided for the implementation of land reform and
the introduction of the land market, in addition, its main
advantage was the lifting of the moratorium on the sale of
agricultural land and the ban on land sales to foreigners
and even the development of the State Land Bank [24].

The defining step in this 30-year process was
the adoption by the Verkhovna Rada of Ukraine of the
draft Law of Ukraine “On Amendments to Certain Leg-
islative Acts of Ukraine on the Circulation of Agricultural
Land”, which entered into force on 07/01/2021 [8].
It is worth noting that the draft Law has some differ-
ences from the Law itself, in particular, they are that the
current regulations do not contain provisions on the
involvement of medium and large agricultural produc-
ers, which were mentioned in the draft. The purpose
of the current land reform is to ensure the realisation
of the constitutional rights of citizens to freely dispose
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of their property; development of territorial communi-
ties by transferring state-owned agricultural lands to
their disposal; transparent and efficient management
of land resources that cannot be transferred to territorial
communities.

In addition, this legal act aims to consistently
eliminate the current ban on the alienation of privately
owned agricultural land with a number of restrictions,
which in turn are limited to restricting their acquisition
by individual entities, and to control the concentration
of land to a certain area owned by one person. How-
ever, it should be noted that the ban on the alienation
of state and communal lands is quite effective. Excep-
tions to this list are lands of state and communal farms,
which belong to citizens on the right of permanent use,
including lifelong inherited possession. These enti-
ties will be able to have the right to purchase them in
the future with the possibility of deferred payment for
10 years. It should also be noted that this law eliminates
restrictions on changing the purpose of land in the pre-
scribed manner, this approach will meet the needs of
other sectors [21].

Since the paper needs to consider all legal aspects
of this issue, it is advisable to compare the provisions of
the adopted law [8] with the relevant provisions of the
Constitution of Ukraine [3]. This step will help identify
existing gaps to avoid them in future regulations. There-
fore, given the novelty of this document, it is impossible
to consider the practice and decisions of the Supreme
Court of Ukraine on this issue, as all applications are still
under consideration. Nevertheless, it can be established
that most issues arise in the aspect of providing the
opportunity to acquire ownership of agricultural land
to other entities that are not citizens of Ukraine. This
is conditioned upon the fact that this law [8] stipulates
that foreign entities, both natural and legal, will be able
to purchase agricultural land, but this process is some-
what limited, as it is an important condition, namely the
approval of such a decision in a referendum. In addition,
residents of the aggressor or occupying power, and other
sanctioned states, may not have such an opportunity.

Thus, it should be noted that the entry into force
of the Law of Ukraine “On Amendments to Certain Leg-
islative Acts of Ukraine on the Circulation of Agricultural
Land” from 07/01/2021 is undoubtedly the first thor-
ough and effective step in the process of land reform
and implementation of such an institution as agricultural
land market [8]. In addition, the advantage of such a pro-
cess is that it is carried out in stages, and thus gives all
its subjects the necessary time to prepare for it. More-
over, land lease does not change its status as a result of
a change of land owner, so this approach is a very prom-
ising tool in the agricultural market of Ukraine and in
land use relations.

As for Canada, land reform was carried out
there in the 19* century, and from this it can be argued
that it has more experience in the development of the
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agricultural land market. Its purpose was to abolish the
existence of the landlord class and give the right to land
and natural resources of the first settlers. Under a law
passed back in 1872, anyone who wished to relocate to
Alberta, Saskatchewan, and Manitoba and farm there for
only $ 10 was given 65 acres of land. However, it was
important to fulfill one condition, namely that the pro-
vided land should be used for its intended purpose, and
can not be resold [25].

The Gratuitous Land Act [26] for certain provin-
cial regions was repealed in 1930, and for full-fledged
territories in 1950 and throughout its existence, only 5%
ofland in Canada was transferred to private individuals.
Canada’s land fund in the late 20" century is character-
ised by a sharp increase in leased land. In 1971, 28% of
the land was leased, and in 1991, 37% of the land. Deter-
mining factors that contributed to the spread of land use
in the form of its lease are: the lack of tenants’ ability to
independently and rationally carry out economic activ-
ities on their leased lands; tenants benefited more from
farming in the context of land leases because they had
some freedom to maneuver their financial resources. In
addition, a special feature of improving the lease insti-
tution in Canada is certainly the active role of the lessor
state. This directly depends on the establishment of the
Land Bank, which existed until 1982), its main function
was to increase the efficiency of the mechanism of trans-
fer of leased land to future generations of farming fami-
lies, including developing and consolidating various alter-
natives for those who wanted to change the law land
ownership.

Currently, Canada ranks second in the world in
its area of 10 million square meters. 7% of this area is
used for agriculture, in particular 68 million hectares,
in turn arable land occupies 5% of the total land area,
and cultivated land — 4%, which is 41 million hectares.
In terms of the area of land cultivated, Canada ranks 5%
in the world. It is worth noting that about 90% of Can-
ada’s land belongs to either the federal government or
the provinces. In particular, almost 60% of agricultural
land is privately owned. However, in contrast to Ukraine,
this country is characterised by an active and progres-
sive market for agricultural land [27].

An important feature of Canada is that the control
of the dynamics of the agricultural land market is carried
out separately in each province. In addition, they have
the right to impose specific restrictions, such as on the
purchase of land by non-residents of the provinces. As
for the powers of the federal government, they are cer-
tainly broader, as it can impose restrictions on foreign
investment in agricultural land, provided that they pose
a threat to national security [28].

There are no restrictions on the area you can
buy, except for the province of Prince Edward Island.
In this province, an individual may not own more than
1,000 acres (404 hectares) and a legal entity may not
own more than 3,000 acres or 1,214 hectares. Foreign

individuals and legal entities can buy no more than
5 acres (about 2 hectares) without government per-
mission. In Quebec, foreigners can buy no more than
10 acres (4 hectares) without the permission of the Com-
mission for the Protection of Agricultural Territories of
Quebec. The maximum size with a permitis 2,470 acres
(about 1,000 hectares). In Manitoba, foreigners cannot
buy more than 40 acres or 16 acres. Unless authorised
by the Manitoba Board of Agriculture. In Saskatchewan,
foreigners cannot buy more than 10 acres or 4 hectares.
In Alberta, foreigners can buy no more than two plots
with a total area of 20 acres or 8 hectares. Interestingly,
the sale of land is not limited at all in British Columbia
and Ontario [29].

In view of the above, it should be noted that in
Canada, there is no legal norm that would require fed-
eral monitoring of foreign investment in the agricul-
tural land market, and the implementation of national
regulation of such markets, in particular in the United
States (hereinafter — the US). In Canada, in turn, as
noted above, each province has a full right to impose
its own restrictions on foreign investment, including the
amount of land that one entity can acquire. This rule
does not apply only to Prince Edward Island, as there
are limits on the acquisition of land by both residents
and non-residents. Nevertheless, in the vast majority of
provinces, including those with the largest number of
agricultural lands, such restrictions are implemented
only for non-residents [30].

The aspect of inheritance transfer requires spe-
cial attention, as no taxes are levied on its use. As for
other provinces, they are determined separately there.
In Ontario, Toronto, Quebec, British Columbia, Prince
Edward Island, Newfoundland, the Northwest Territo-
ries, New Brunswick, the Yukon, Nova Scotia and Mon-
treal — 0.5-2% of the transaction amount or fixed rate.
In Manitoba, the registration fee is 70 US dollars and
a tax of 0-2% of the price. In Alberta and Saskatchewan,
the registration fee is about 0-0.3% of the transaction
amount or surcharge [31].

Considering the legal basis for the existence of the
agricultural land market in Canada, it can be noted that
it was in this country that one of the largest land market
reforms in the world was implemented. An important
and distinctive feature of this country is that to prevent
the abuse of certain positions in the sale of state land, all
these operations take place only in open auctions, which
ensures the transparency of this process.

Comparing the legal aspects of land use regula-
tion, on the example of land reforms, in Ukraine and
Canada, it should be noted that these countries are
at completely different levels of development, due to
the duration of such changes. In particular, despite the
fact that land reform has been implemented in Ukraine
since 1991, such an institution as the land market
appeared only a few months ago, so in our country at
the moment there is no sufficient list of regulations that
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would fully consolidate the entire procedure for the
sale of agricultural land, and determine the rights and
obligations of the subjects, conditions and features of
such a process. As for Canada, of course, the country’s
experience is much greater, but it is important that it is
characterised by high efficiency. Therefore, it is advis-
able to formulate recommendations for the process
of implementing the land market in Ukraine, through
the prism of differences between the laws of these two
countries [32].

First of all, it is necessary to eliminate the mora-
torium on the sale of agricultural land, in particular the
sale at open auctions, so that this process was transpar-
ent and did not contribute to the formation of monop-
olies. In addition, the land market can be a stimulus
for small and medium-sized farms, as Canada has the
legal capacity to lend land and equipment for its opera-
tions, both through commercial banks and through Farm
Credit Canada. Therefore, if the agricultural land market
did not function, such loans would be impossible.

Moreover, further capital is attracted to the
agricultural sector through specialised funds that buy
land and lease it to farmers. Another distinctive fea-
ture of Canadian law is that the agricultural land mar-
ket is characterised by liquidity that can be provided to
farmers. That is, for farmers who decide to stop farm-
ing, the agricultural land market allows them to get
the value of the land. This phenomenon is especially
valuable after retirement, when a farmer can use the
value of land to secure a fixed amount of capital, either
through the sale of land or through the flow of income
from its lease [33].

Conclusions

It should be noted that in the course of a comparative
legal analysis of the regulation of the process of land
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IIpaBoBi 3acasy BUKOPUCTAHHA 3eMeJib B YKpaiHi Ta KaHagi:
NOPiBHAJILHO-IIPABOBUM aClEKT
Boraana JleonigiBua Kopau’', Maprapet Bepnap?

'HauioHa/IbHUM PUAUYHUE YHIBEpCcUTET iMeHi ipociaBa Myporo
61024, Byu1. [lywmikinceka, 77, M. XapkiB, YkpaiHa

2YuiBepcurteT MakriJia
H3A 0G4, Rue Sherbrooke O, 845, M. Monpeasib, Kanasa

AHomayis

[luTaHHA 100 BUKOPHCTAHHS 3eMeJIb Bijlirpae BaXKJMUBY posib ¥ GOpMyBaHHI eKOHOMiKM YkpaiHu. Yepes 1,
BUBYEHHS] PUHKY 06iry 3eMJIi CiJIbCbKOroCnofapchKoro NpU3HayeHHs, € JOCUTb NPIOPUTETHUM W aKTyaJbHUM
JUISl IPaBOBOI JIOKTPHUHH, OCKIJIbKH JlaHa NpobseMa 6e3nocepe/iHbO JOTHKAEThCS /0 HalliOHAJbHOI Ge3neKu
Jlep>kaBH, yepes Te, 110 Nepejdadae 3/[iHCHEHHSI KOHTPOJIIO 32 PU3UKAMH, 1[0 MOXKYTb BUHUKHYTH y 3B'I3Ky 3
BUCOKOK KOHI[EHTPAI[i€I0 MJIOIL CiIbCbKOTOCIIOAAPChbKHUX YTi/ib ¥ BJACHOCTI OfiHi€T 0COOM, HEKOHTPOJIbOBAHOTO
npyui6aHHA 3eMJli iHO3eMIIMH, a TAaKOX YaCTKOBOI MOHOIOJi3allis OKpeMHUX CEerMeHTIiB arpapHOro pUHKY.
MeToro naHoi po60OTH € 3AiMiCHEHHS NOPiBHSAJIBHO-IPABOBOro aHasi3y 3aKOHOAABCTBA YKpaiHu ¥ Kanagu, y
rajiy3i BUKOPUCTaHHSA 3eMeJlb, BAOKPEMJIEHHS Yy HUX CIIJIbHUX U BiAMIHHUX puc. [l JOCATHEHHA JaHOI MeTH,
y cTaTTi 6Y/10 BUKOPUCTAHO JeKiJIbKa MeTOA0/0TIYHUX MiIX0AiB i MeTOAIB JJisi HAYKOBUX JOCTiPKeHb, 30KpeMa
JYHKIIOHAJIBHUM ¥ TEOPETUYHUH MiJIXOAH, 8 TAKOXX METO/] JIOTIYHOr'0 aHasli3y, METOAY CUHTe3y, GOpMabHO-
IOPUJMYHOTO MEeTOAY, MeTOAY OPIBHAJIBHOTO aHali3y, MeTOly aHa i3y HayKoBoi jiiTtepaTypH. Ilicsig npoBejeHHA
JlOCJIi/PKeHHs1, Oy/I0 OTPUMaHO TEOPeTHUYHI M NMpaKTU4HI 3aca/id JAaHOTO NMUTaHHSA. [lo MepLIMX BapTo BiJJHECTH
aHaJsi3 HopMaTUBHUX 6a3 Ykpainu ¥ Kanajgu, a mo Apyrux aHauiz 6e3mocepeZiHiX MeTOAIB U MiAxoAiB, 1[0
BUKOPHCTOBYIOTbCS V JaHUX KpaiHax MiJi yac BUKOPUCTAHHS 3eMeJsib. Ha 0CHOBi oTpuMaHuX pe3ysnbTaTiB 6yJ10
cdopMoOBaHO BiJMiHHOCTI Mi>k TpaBOBUMHU 3acaZlaMy peaJlizanii BullleHaBeIeHOT o MPOLecy i pPO3KPUTO MO3UTHUBHI
acnekTH, ski 6ys0 6 AOLiJBHO BTIIMTH B MaWOGyTHIH HOPMOTBOpPUiM AissibHOCTI y 1l ranysi ykpaiHcbKoOro
3aKOHO/IaBCTBA. B mojanpimux po6oTax HeOOXiJHO BU3HAUUTH MePCHEKTUBHICTb MeTO/iB, Ha IKUX 6a3yeThCs
[IOTOYHA 3eMeJIbHa MoJIiTHKA 060X KpalH Ta BU3HAYUTH LJISIXU /14 MTiJiBUILeHHS 11 edekTUBHOCTI. o cTOCyeThCA
MPaKTUYHOI LiHHOCTI POo6OTH, TO BOHA 6€3yMOBHO IOJISITAE ¥ TOMY, 110 B Hill PO3KPHUTI roJioBHI TeopeTH4HI
acmekTH, L0 MOB’sI3aHi 3 BIPOBa/PKEHHSAM 3eMeJsibHOI pedpopMu B YKpaiHi, a BiJj Tak J03BOJISIOTh MOJETIIUTH
TJIyMaueHHsI OKpeMHUX HOPM, 51K JJ1s1 HepeciuyHuX rpoMa/isiH, TakK i iep>KaBHUX C1yKO60BLiB

Kawuoei caoea: ciibCbKOTOCNIOAAPCHKI yTifs, 3eMesibHa pedopMa, 3aKOHOJABCTBO, PUHOK 3eMJIi, 3eMeJIbHa
MOJIITUKA
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Corruption in its various manifestations still remains an acute problem for Ukraine, as
a brake on its economic development and effective European integration activities. The
opening of the market of agricultural lands in itself provokes the growth of the use of
corruption tools, therefore, improving the legal responsibility for corruption and related
manifestations in this area is extremely important at the present stage of statehood.
The purpose of the study is to analyse the problems of corruption in the land sector
and the types of legal liability for such offenses under Ukrainian law. The use of logical-
semantic, system-structural, historical and comparative-legal methods of scientific
cognition served as an effective method of analysis of research problems. In the context
of the study, an analysis of the types of legal liability for corruption and related offenses
in the field of land relations; their specific features at the present stage of construction
of the normative basis in the researched sphere are clarified. Administrative, criminal,
civil and disciplinary liability for corruption in the field of land relations is analysed.
A relatively new institution of Ukrainian law, namely, civil confiscation, including the
types of offenses under study are also considered. At the same time, regulatory gaps
remain significant, in particular, inconsistencies and conflicts between the so-called
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by amending the basic Ukrainian anti-corruption law
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Introduction

High levels of corruption threaten the development of
society as a whole and individual areas of its activities,
including land, while preventing effective investment in
new projects that could bring the country to a higher
level of development and ensure prosperity and well-be-
ing of its citizens.

Therefore, it is important to provide adequate
legal safeguards, aimed primarily at preventing and
then counteracting corruption of various legal qualifi-
cations. These are, first of all, the so-called anti-corrup-
tion restrictions presented in the Basic Anti-Corruption
Law of Ukraine (hereinafter — the Law) “On Prevention
of Corruption” [1] and the norms of Ukrainian legisla-
tion that: 1) define the so-called “corruption categorical
apparatus”; 2) regulate liability for actions/omissions
that can be interpreted within the same “corrupt cate-
gorical apparatus”.

A separate and most noticeable corruption risk
in the area under study is the opening of the market
for agricultural land, which is a moving mechanism for
the development of new corruption schemes. Because
land relations are perhaps the most popular area for the
practice of “illicit enrichment.” In particular, the main
anti-corruption body of the state (National Agency for
the Prevention of Corruption) identified “top 30 corrup-
tion schemes in the land sphere” and proposed algo-
rithms to minimise them.

The opening of the market for agricultural land,
in itself, already increases the corresponding corrup-
tion risks. After all, land is an object of increased inter-
est for all citizens, because, according to the Constitution
of Ukraine [2], it is the object of property rights of the
Ukrainian people. Given the relatively recent adoption
of the Law “On Amendments to Certain Legislative Acts
of Ukraine on the Conditions of Circulation of Agricul-
tural Land” [3] and the corresponding amendments to
the Land Code of Ukraine [4], the above thesis is partic-
ularly relevant.

The issue of legal liability for corruption and
related offenses in the field of land relations was directly
or indirectly studied by a whole cohort of scientists, in
particular: L. Shestopalova studied the issues of delimi-
tation of corruption offenses and those related to them [5];
0.V. Shkuropat in his the dissertation level analysed the
features of anti-corruption policy in the field of land
relations [6]; A. Sira studied the issue of administrative
liability for offenses related to corruption in the land
sphere [7]; A. Halai, V. Halai and S. Marchenko analysed
the topic under study through the prism of the organisa-
tion of social work in rural communities of Ukraine [8];
V. Ladychenko and Yu. Danyliuk — in terms of ensuring
sustainable development of local self-government [9];
L. Kurylo, I. Horodetska and Ye. Shulga — through the
need for public awareness of the basics of environmen-
tal legal culture [10]; L. Golovko, O. Uliutina and O. Yara
conducted a comparative analysis of environmental
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responsibility in Ukraine and the EU [11]; V. Kurylo,
T. Gurzhii, V. Mushenok and S. Sliusarenko conducted
an analysis, including compliance with anti-corrup-
tion legislation in the implementation of financial pay-
ments sent to the budget of the territorial community by
agribusiness entities [12]; V. Yermolenko, O. Hafurova,
M. Krasnova and Y. Krasnova studied the legal basis of
environmental accounting as a tool to ensure both sus-
tainable development and prevention of corruption in
Ukraine [13], O. Piddubnyi analysed the legal support for
the expansion of land powers of local governments [14],
and M. Deineha — features of legal regulation in the
context of preventing land flooding in Ukraine, which
also has significant corruption risks [15].

The purpose of the article is to identify issues in
the context of ensuring legal liability for corruption and
related offenses in the field of Ukrainian land relations,
its analysis and the development of author’s conclusions
and proposals.

Materials and Methods

General scientific and special scientific methods of cog-
nition were used during the research. In particular, the
logical-semantic method was used to analyse the cate-
gorical apparatus considered in the research (“corrup-
tion offenses”, “corruption-related offenses”, “criminal
corruption offenses”, “criminal offenses related to cor-
ruption”, “administrative offenses related to corruption”,
etc.). The method of hermeneutics allowed analysing the
current Ukrainian anti-corruption legislation and rel-
evant land legislation to determine its effectiveness at
the present stage and identify regulatory gaps, short-
comings and conflicts (in particular, the Constitution
of Ukraine [2], Law of Ukraine “On Prevention of Cor-
ruption” [1], Anti-Corruption Strategy [16], Code of
Ukraine on Administrative Offenses [17], Criminal Code
of Ukraine [18], Civil Procedure Code of Ukraine [19],
Land Code of Ukraine [4], etc.). The historical method
allowed considering both the actual development of
the general Ukrainian anti-corruption legislation and the
types of legal liability for “corruption and corruption-
related offenses in the field of land relations” (“crimi-
nal, administrative, civil property and disciplinary”) and
the introduction of “civil confiscation”). The compara-
tive legal method helped to analyse the types of legal
liability for the investigated offenses and their rela-
tionship. The system-structural method contributed to
the complex development of the vision of the research
issue, highlighting its general component (“legal liability
for corruption and related offenses in the field of land
relations”, shortcomings of anti-corruption legislation
in general) and partial (criminal liability for corrup-
tion and corruption-related offenses”, “administrative
liability for corruption-related offenses”, “civil liability
for corruption and corruption-related offenses”, “disci-
plinary liability for corruption and corruption-related
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offenses”, shortcomings of normative anti-corruption
safeguards in the field of land relations), etc. The statis-
tical method allowed to get acquainted with the data-
base of international and Ukrainian public organisations
in terms of collecting information on corruption, which
would objectively and independently reflect the state of
anti-corruption activities in Ukraine, based on the opin-
ion of citizens (annual reports of Transparency Interna-
tional and Transparency International in Ukraine) and
official data of Ukraine, which are published at the level
of annual anti-corruption reports, for which the National
Agency for the Prevention of Corruption is responsible,
highlighting relevant anti-corruption statistics, The
National Police, the Prosecutor’s Office, the Supreme
Anti-Corruption Court, local governments and a number
of other bodies).

Results and Discussion

Corruption is a widespread phenomenon that has been
known to mankind since the development of the first
state formations. It is the establishment of a certain kind
of advantage of one group of people over another and
became a prerequisite for the emergence of such a con-
cept, because in conditions of social inequality is best
seen the possibility of “stronger” by attracting material
factors to defend their own needs and interests. Today,
Ukrainian realities have not undergone significant trans-
formations. The main difference is that the essence
of modern legal views on the state and law eliminates
any discrimination, and corruption, in its original form,
serves as a tool for its spread, and thus — appears as
a socially negative factor.

Currently, the regulatory field enshrines this term
in Article 2 of the Law “On Prevention of Corruption” [1],
understanding it as two basic components: 1) “receiv-
ing/offering to obtain an illegal claim” and 2) “by abus-
ing the official position provided by the state/local com-
munity”. Similarly, the term “illegal benefit” has received

its normative consolidation, embodying any benefits and
requirements, both material and other.

At the same time, the legislator enshrined in this
notion the action aimed at “proposing such an immea-
surable benefit” (Article 369 of the Criminal Code [18])
and “provocation to implement such an action” (Art. 370
of the Criminal Code [18]), in particular, by providing for
criminal liability in the relevant articles of the Criminal Code.

The social danger associated with obtaining ille-
gal benefits lies in its prevalence among the subjects
of power — those whom we trust to make important
decisions for citizens, which in fact leads to distrust of
society.

An important element in creating a positive image
for Ukraine is the development of a set of measures to,
above all, “prevent corruption”, which are a set of state-
sanctioned remedies aimed at establishing preven-
tive measures to prevent corruption risks and impose
sanctions for abuse of power in public administration.
Accordingly, legal means are an important indicator
of minimising corruption risks in any sphere of public
life, especially in land, as it is for Ukraine the main natural
resource and wealth of the Ukrainian nation.

As the sphere of land relations has been in the
process of reform throughout Ukraine’s existence, espe-
cially during the opening of the land market, the pro-
gression of corruption risks is growing rapidly, and thus
necessitates effective ways to overcome them. One of
the precautionary elements of corruption-dangerous
situations is the awareness of responsibility for illegal
actions.

At the same time, the analysis of statistical data
showed [20] that the number of persons against whom
verdicts/rulings on corruption offenses came into force in
2020 — 524. And the distribution of the National Agency for
the Prevention of Corruption according to their areas of
activity gives us reason to say that “corruption risks in the
field of land relations” are among the highest (Table 1) [20].

Table 1. Information on registered criminal corruption offenses in 2020 according
to the spheres of activity of the perpetrators

Financial and credit system

Banking system

Fuel and energy complex

Persons who have committed

Agro-industrial complex

offenses in the system

Education

Health care

QAU D =P,

Transport

At the enterprises of the defense-industrial complex

K

Budget

Persons who have committed

[ee]

Land relations

offenses in the system

Privatisation

Health care 2

Source: [20]
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The Law “On Prevention of Corruption” [1], adopted
on October 14, 2014 within the framework of the
so-called anti-corruption package of laws, which the
Verkhovna Rada dared to adopt only under pressure
from the international community and protesters under
the walls of the legislature, became current and essen-
tially new with unprecedentedly strict anti-corruption
norms. This legal act “determines the legal and organi-
sational basis for the functioning of the anti-corruption
system in Ukraine, the content and application of pre-
ventive anti-corruption mechanisms, rules for eliminating
the consequences of corruption offenses” in general [1].

At the same time, the Law “On Principles of Anti-
Corruption Policy in Ukraine (Anti-Corruption Strategy)
for 2014-2017” [16] was adopted, which is completely
new for Ukraine and the most comprehensive and sys-
tematic in relation to the most important spheres of
public life. It is worth noting that the implementation
of the strategy should have been and adopted the rele-
vant State Programme for its implementation, however,
much later. To date, the Verkhovna Rada of Ukraine has
failed to adopt a new Anti-Corruption Strategy, which
is developed annually and submitted to the appropriate
authorities by the National Agency for the Prevention
of Corruption.

In summary, we can safely say that in the period
since 2014, anti-corruption legislation has reached
a fundamentally new level and began to be implemented
in practice. At the same time, the instruments, includ-
ing the basic anti-corruption law, have not yet been
implemented at a high effective level, and the minimis-
ation of corruption risks remains extremely important
in the exercise of their respective powers. Despite the
active fight against illicit enrichment, there is a need to
improve and harmonize the system of anti-corruption
laws.

Despite the development of appropriate anti-cor-
ruption legislation that ensures the practical implemen-
tation of the rules and does not create only a “visible” effect,
an important element of understanding the issue in full
is its theoretical component. To fully understand the
problem, it is necessary to pay attention to the essence
and delimitation of concepts that identify the degree of
responsibility for illegal corruption.

The Law on Prevention of Corruption of 2014,
which is the “flagship” in modern anti-corruption legis-
lation, presents a number of important legal terminology
and legal concepts for combating corruption, namely:
“anti-corruption expertise”, “corruption”, “corruption
offense”, “Illegal gain”, etc. This law introduced a new
concept of “corruption-related offenses” into social and
legal circulation (Article 1) [5, p. 194].

“Corruption” is the basic definition for bringing to
justice, and in accordance with Article 65-1 of the Law
“On Prevention of Corruption”, for committing corrup-
tion or corruption-related offenses provides for all four
types of legal liability: criminal, administrative, civil
legal and disciplinary [1].
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The newly mentioned Ukrainian anti-corrup-
tion law regulates two types of relevant offenses:
“corruption-related offenses” and “corruption offenses”,
which are different. Because, “corruption offense” is
defined as an illegal act with signs of corruption, and its
feature is the presence of three types of legal liability:
criminal, civil and disciplinary.

At the same time, “corruption-related offense”
does not include any signs of corruption (as a criminal
offense), but such an act violates the requirements of the
Law “On Prevention of Corruption” [1]. It is no coinci-
dence that this normative act in the transitional provi-
sions contained an updated version of Chapter 13-A of
the Code of Ukraine on Administrative Offenses (herein-
after KUpAP) [17] with a list of articles providing admin-
istrative liability for these offenses, which, in fact, cor-
respond/should correspond with the requirement/
prohibitions established by the Law “On Prevention of
Corruption” in relation to the entities listed in Article 3 [1].

On the grounds of corruption offenses in general, in
particular L.M. Shestopalova, like many other scholars,
note that the jurisdiction over them should be within the
competence of anti-corruption government agencies, spe-
cial departments and authorised leaders [5, p. 195]. The
authors of this study do not support this view, because:
1) there are clearly defined subjects of anti-corruption,
of which only half are the bodies of purely anti-corruption;
2) the system of newly created anti-corruption bodies is
unreasonably inflated and unjustified.

Returning to the subject of the study, we note that
the unifying component of both illegal acts is the sub-
ject — a person who commits a criminal offense or an
offense related to corruption through the use/abuse of
office/authority.

Legal regulation of preventing and combating
corruption in the field of land relations is the applica-
tion of legal liability, where the most common is admin-
istrative, in fact, for corruption-related offenses, where
offenses in the field of land relations are their compo-
nent, ratified by the current version of Chapter 13 and
the Code of Administrative Offenses entitled “Adminis-
trative Offenses Related to Corruption” [17] and the Law
“On Prevention of Corruption” [1].

Analysing the sanctions provided for in Chapter
13-A of the Code of Administrative Offenses, the following
types of liability can be stated: 1) fine; 2) confiscation
of income, rewards of gifts received by committing an
administrative offense and 3) deprivation of the right to
hold certain positions/engage in relevant activities [5].

Administrative liability for corruption-related
offenses in the field of land relations has two compo-
nents: “land relations” and “administrative liability
for corruption-related offenses”. Similarly, corruption
offenses in the field of land relations include two defini-
tions: “land relations” and “criminal liability for corrup-
tion offenses”.

The key in both terms is “land relations”, because
they determine the specifics of responsibility. At the
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same time, as noted by O. Shkuropat, the Ukrainian
anti-corruption regulatory framework does not provide
acts that would draw attention to the need for a special
type of public administration in the field of land rela-
tions. The researcher pays special attention to the neg-
ative impact of corruption on the ecological and territo-
rial integrity of the state, so given the above problems,
the priority is to approve a programme that could soon
create a tool to identify corruption and corruption-
related offenses in land relations [6, p. 144].

Since the institution of civil liability belongs to
the sphere of private law, which regulates personal
non-property/property relations based on the princi-
ples of legal equality of their participants, as opposed
to the basics of service law as part of a more complex,
administrative law, in terms of public relations inequal-
ity of the parties and their certain hierarchy, the list of
corruption articles in civil law is not given. At the same
time, at the end of 2019, the so-called mechanism of
“civil confiscation of assets obtained illegally” was intro-
duced. In particular, the Law “On Amendments to Cer-
tain Legislative Acts of Ukraine on Confiscation of Ille-
gal Assets of Persons Authorised to Perform State or
Local Self-Government Functions and Punishment for
Acquisition of Such Assets” [21], adopted at that time,
provides for amendments to a number of laws Ukraine
regarding the implementation of such a mechanism.
The most significant of them were the updated norms
of the CPC of Ukraine, in particular Chapter 12 with
the new title: “Specific features of litigation in cases of
unfounded assets and their recovery in state revenue”
and Art. 290, which regulates the procedure for filing
claims for unfounded assets persons authorised to per-
form public functions, and the collection of such in state
revenue [19].

Significant changes in connection with the adop-
tion of the above law and received the Criminal Code of
Ukraine, which appeared Article 368-5 [18], which actu-
ally defined the term “illegal enrichment”, its features and
the degree of responsibility for such corruption offenses
with implementation mechanism, regulated already in
Article 290 of the CPC, and in a number of other regula-
tions both on the prevention and direct counteraction
to corruption and its manifestations.

Therefore, civil liability for the relevant type of
offense arises from the contractual or contractual law,
and the specific feature of such offenses is the infliction
of material damage by acts of corruption. Violation of
labour or official discipline in connection with the vio-
lation of corruption legislation entails disciplinary liabil-
ity. At the same time, such a terminological description
of corruption offenses is absent in the anti-corruption
regulatory framework.

At the same time, the widest range of such viola-
tions, and hence liability, provided for in the Criminal
Code of Ukraine, however, in contrast to, in particular,
the Code of Administrative Offenses, and neglecting the
rules of rulemaking, without systematic and presented

in one structural element. Thus, the note to Article 45
of the Criminal Code of Ukraine establishes a list of
articles that establish criminal liability for corruption
offenses, distinguishing only those, according to two
criteria: 1) the presence/absence of “abuse of office” in
the commission of corruption offenses; and 2) commit-
ting an actual “criminal offense related to corruption”, to
which only two articles are absolutely rightly attributed,
namely: on liability for false data in e-declarations (as a
result of the Constitutional Court of Ukraine decision of
October 27, 2020 for No.13 [22], including the inexpe-
diency of criminal liability for an offense that does not
contain signs of “criminal corruption violation”).

It is this norm (Article 45 of the Criminal Code)
that regulates the impossibility of releasing a person
from criminal liability for effective repentance if the
latter has committed a corruption criminal offense and
a criminal offense related to corruption for the first time.
This imperative is explained, in particular, by the threat
of corruption as a phenomenon and the interest of the
state in overcoming it as soon as possible [18].

In accordance with the amendments made on
June 29, 2021, the note to the said article of the Crimi-
nal Code was supplemented by a list of articles that are
considered “criminal offenses related to corruption.”
This update established an additional terminological
conflict, as the previous version of the article used only
the meaning of corruption offenses [18], and the Law of
Ukraine “On Prevention of Corruption” [1] does not contain
such a term.

And no matter how society as a whole relates to
the rather controversial decision of the Constitutional
Court of Ukraine of October 27, 2020, which actually
paused and canceled a significant work of the National
Agency for Prevention of Corruption and a number of
other anti-corruption bodies, including associated with
the prosecution of such corruption offenses, however,
the decision of the Ukrainian constitutional body has
a legal basis, despite the fact that as a state, Ukraine, in
the international arena has received negative reactions
and suffered significant reputational risks conditioned
upon its adoption.

At the same time, it should be noted that in 2018,
the legislator, with the relevant amendments to the
Criminal Code of Ukraine [23], changed the essential
approach to the category of “crime” within the regula-
tory field, replacing it with “criminal offense”, which, in
turn, is divided into “criminal offenses” and “crimes”,
thus, so to speak, unified the holistic system of offenses
of any legal nature.

In fact, bringing a perpetrator to disciplinary
responsibility for corruption and related offences,
including in the land sphere, is carried out through such
alegal instrument as an official investigation conducted
in accordance with the “Procedure for conducting an
official investigation of persons authorised to perform
functions of the state or local self-government, and per-
sons who for the purposes of the Law “On Prevention
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of Corruption” [1] are equated to persons authorised
to perform the functions of state or local self-govern-
ment”, defined by the Cabinet of Ministers, where para-
graph 8 stipulates that the members of the commission
that conducted the official investigation shall draw up
an act describing all the circumstances of the investiga-
tion, statements and explanations of the person under
whom the investigation was initiated, and conclusions
and proposals to eliminate identified violations, etc. [24].

In particular, disciplinary liability may “accom-
pany” other types of liability, penalties in accordance
with which are imposed on a person for committing rel-
evant acts of corruption, or be imposed separately. In
any case, if there is relevant information, the head of the
body is obliged either on his own initiative or in accor-
dance with the instructions of other specially authorised
entities, to initiate an official investigation and make
decisions upon its fact.

The issue of amending Art. 1 of the Law of Ukraine
“On Prevention of Corruption” [1], because despite the
existence of “legal liability for corruption offenses and
offenses related to corruption in the form of criminal,
administrative, civil and disciplinary”, there is no clear
terminological definition for each type. As the current
regulatory framework for the offenses we are investi-
gating is quite complex and conflicting, as it operates in
a number of categories: “corruption offense”; “offense
related to corruption” (Article 2 of the Law “On Preven-
tion of Corruption” [1]); “corruption criminal offense”;
“criminal offense related to corruption” (Article 45 of
the Criminal Code of Ukraine [18]) and “administrative
offense related to corruption” (Chapter 13-A of the Code
of Administrative Offenses [17]) and needs to be systema-
tised in the basic anti-corruption law.

Conclusions

Legal liability for corruption and related offenses in the
field of land relations includes all four types: criminal,

References

administrative, civil property and disciplinary. Admin-
istrative liability for offenses related to corruption in
the field of land relations is regulated by Chapter 13-A
of the Code of Administrative Offenses “Administrative
Offenses Related to Corruption” and the Law of Ukraine
“On Prevention of Corruption”. The list of “corruption
articles” in respect of which criminal liability is applied
is enshrined in the Criminal Code, namely, the note to
Art. 45, and contains a clear distinction between arti-
cles that provide for liability for corruption-related
offenses and corruption offenses themselves. Discipli-
nary responsibility is characterised by a low level of
public danger, and its basis is labour discipline. Civil
liability is compensation for material and moral dam-
age caused by corruption-related offenses/corruption
offenses. A rather new institution has been introduced
for the system of Ukrainian law — civil confiscation,
which actually regulates the procedure for filing a lawsuit
to declare unfounded assets of persons authorised to
perform public authority functions and collect them
in state revenue.

The sphere of Ukrainian land legal relations is
characterised by quite significant corruption risks. “Open-
ing the market of agricultural land” actually increases
them by an order of magnitude. At present, the cur-
rent Ukrainian anti-corruption legislation, although in
historical retrospect — in good condition, including
the mechanism of its implementation — still needs signif-
icant improvement, change and the presence of political
will to strictly comply with it. Despite the active fight
against corruption, there is a need to improve and har-
monize the system of anti-corruption laws, in particular,
the terminology, the adoption of a topical Anti-Corruption
Strategy with a structural unit to prevent and combat it,
especially in land relations, and strict compliance with
anti-corruption legislation concerning bringing the per-
petrators to justice.

[1] Law of Ukraine No. 1700 “On Prevention of Corruption”. (2014, October). Retrieved from https://zakon.rada.
gov.ua/laws/show/1700-18#Text.

[2] Law of Ukraine No. 254k/96-VR. “Constitution of Ukraine”. (1996, June). Retrieved from https://zakon.rada.
gov.ua/laws/show/254 %D 0 %BA/96-%D 0 %B 2 %D 1 %80#Text.

[3] Law of Ukraine No. 552 “On Amendments to Certain Legislative Acts of Ukraine on the Conditions of Circulation
of Agricultural Land”. (2020, March). Retrieved from https://zakon.rada.gov.ua/laws/show/552-20#Text.

[4] Law of Ukraine No. 2768 “Land Code of Ukraine”. (2001, October). Retrieved from https://zakon.rada.gov.ua/
laws/show/2768-14#Text.

[5] Shestopalova, L.M. (2017). Distinguishing corruption offenses from corruption offenses. Entrepreneurship,
Economy and Law, 5, 193-197.

[6] Shkuropat, 0.V. (2018). Anticorruption policy in the field of land relations: historical and theoretical analysis
(Doctoral dissertation, Institute of Personnel Training of the State Employment Service of Ukraine, Kyiv,
Ukraine).

[7] Gulac, 0.V, & Sira, A.V. (2018). On the legality of drawing up a report on an administrative offense by the
national police for non-compliance with the requirements of financial control without obtaining information
from the NAPC. Scientific Bulletin of Uzhhorod National University, 52(2), 39-43.

Law. Human. Environment. 2022. Vol. 13, No. 1




Legal liability for corruption and related offenses in the field of land relations

[8] Vasiuk, 0., Gulac, 0., Shust, V., Marchenko, S., Halai, A., & Halai, V. (2020). Legal grounds for social work
organization in rural communities of Ukraine. European Journal of Sustainable Development, 9(3), 503-512.
doi: 10.14207/ejsd.2020.v9n3p503.

[9] Ladychenko, V., Gulac, O., Yemelianenko, K., Danyliuk, Yu., & Kurylo, V. (2021). Ensuring sustainable development
of local self government: Foreign experience for Ukraine. European Journal of Sustainable Development, 10(4),
167-178. doi: 10.14207 /ejsd.2021.v10n4p167.

[10] Kurylo, L., Kurylo, L., Shulga, I., & Horodetska, I. (2020). Environmental legal culture as a factor in ensuring
sustainable development of society. European Journal of Sustainable Development, 9(1), article number 220.
doi: 10.14207 /ejsd.2020.v9n1p220.

[11] Ladychenko, V., Yara, O., Golovko, L., & Uliutina, O. (2019). Environmental liability in Ukraine and the EU.
European Journal of Sustainable Development, 8(2), 261-267.

[12] Kurylo, V., Gurzhii, T., Mushenok, V., Romanov, M., & Sliusarenko, S. (2021). Agribusiness entities statutory
payments to local budgets as a foundation for the financial base of rural territorial communities in Ukraine. Studies
of Applied Economics, 39(9). Retrieved from https://dialnet.unirioja.es/servlet/articulo?codigo=8094728.

[13] Yermolenko, V., Hafurova, 0., Krasnova, M., & Krasnova, Y. (2020). Legal principles of environmental accounting
as means of identifying sustainable development indicators in Ukraine. European Journal of Sustainable
Development, 2,263-279. doi: 10.14207 /ejsd.2020.v9n2p263.

[14] Piddubnyi, O., Hbur, L., Oleksiuk, V., Rudenko, L., & Nezhevelo, V. (2021). Legislative support for expanding the
land powers of local self-government bodies in Ukraine. International Journal of Agricultural Extension, Special
Issue (01), 55-63. doi: 10.33687 /ijae.009.00.3721.

[15] Deineha, M. (2021). Legal support for preventing and combating land flooding in Ukraine. Law. Human.
Environment, 12(4), 19-27. doi: 10.31548/1aw2021.04.003.

[16] Law of Ukrain No. 1699 “On Principles of Anti-Corruption Policy in Ukraine (Anti-Corruption Strategy) for
2014-2017". (2014, October). Retrieved from https://zakon.rada.gov.ua/laws/show/1699-18#Text.

[17] Law of Ukraine No. 8073 “Code of Ukraine on Administrative Offenses” (1984, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/80731-10#Text.

[18] Law of Ukraine No. 2341 “Criminal Code of Ukraine”. (2001, April). Retrieved from https://zakon.rada.gov.ua/
laws/show/2341-14#Text.

[19] Law of Ukraine No. 161 “Civil Procedure Code of Ukraine”. (2004, March). Retrieved from https://zakon.rada.
gov.ua/laws/show/1618-15#Text.

[20] Draft Annual National Report on Adherence to Anti-Corruption Policies for 2020. (2020). Retrieved from
https://nazk.gov.ua/wp-content/uploads/2021/06/NAZK_Nats.dopovid_15_06.pdf.

[21] Law of Ukraine No. 263 “On Amendments to Certain Legislative acts of Ukraine Concerning the Confiscation
of lllegal Assets of Persons Authorized to Perform the Functions of the State or Local Self-Government and
Punishment for Acquisition of the Following Assets”. (2019, October). Retrieved from https://zakon.rada.gov.
ua/laws/show/263-20#Text.

[22] Decision of the Constitutional Court of Ukraine in the case on the constitutional petition of 47 People’s Deputies
of Ukraine on compliance with the Constitution of Ukraine (constitutionality) of certain provisions of the Law
of Ukraine No. 13 “On Prevention of Corruption», the Criminal Code of Ukraine”. (2020, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/v013p710-20#Text.

[23] Law of Ukraine No. 2617 “On Amendments to Certain Legislative Acts of Ukraine Concerning Simplification
of Pre-Trial Investigation of Certain Categories of Criminal Offenses”. (2018, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/2617-19#n55.

[24] Resolution of the Cabinet of Ministers of Ukraine No. 950 “On Approval of the Procedure for Conducting an
Official Investigation into Persons Authorized to Perform State or Local Self-Government Functions and Persons
Equated to Persons Authorized to Perform State or Local Self-Government Functions for the Purposes of the
Law of Ukraine “On Prevention of Corruption”. (2000, June). Retrieved from https://zakon.rada.gov.ua/laws/
show/950-2000-%D0%BF#Text.

Law. Human. Environment. 2022. Vol. 13, No. 1




Gulac et al.

IOpuayyHa BiANOBiAa/IbHICTh 32 KOPYNLiliHiI Ta NOB’A3aHi 3 HEIO
NnpaBoNnopyuieHHsA y cpepi 3eMe/IbHUX IPABOBiJHOCUH

Os1iena BacuiiBHa I'ynak, Jlrogmuiia OnekcangpisHa I'osioBko,
JIroagmusia BacusiiBua IoJioBii
HanjioHanbHui yHiBepcUTeT 6iopecypciB i IpUPOAOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O60opoHy, 15, M. KuiB, Ykpaina

AHomayisn

Kopynuis y pisHoMaHiTHUX ii mposBax ¥ Joci 3aJHIIA€TbCS TOCTPOI Npo6JseMoro s Ykpainu, 6yay4yu
raJbMiBHUKOM y Il EKOHOMiYHOMY PO3BUTKY Ta epeKTUBHIN €BpoiHTerpaniiHiil AissapHocTi. BinkpuTTs punky
3eMeJib CiJIbrocnnpu3HavYeHHs caMe 10 co6i MPOBOKYE PicT 3aCTOCYBaHHS KOPYNILHHUX iHCTPYMEHTIB, BiJiTaK,
yA0CKOHAJIEHHS FOPU/IMYHOI BiANOBiAa/IbHOCTI 33 KOPYNIiMHI Ta MOB's13aHi 3 TAKMMU NTPOsIBAMHU Y BKa3aHil chepi
€ BKpall BAXK/IMBHUM Ha Cy9aCHOMY eTarli iep>kaBOTBOpeHHs. MeTa 0CTi/PKeHHSA MoJIATa€e y aHaIi3i mpo6eMaTUKH
KOpYNIiHHUX NMpOosBiB y 3eMesbHIN chepi Ta BUAIB IOPUAUIHOI BiANOBia/IbHOCTI 32 Taki NpaBONOpPyIIEeHHS B
MeXKaX YKpalHChKOro 3aKOHOAABCTBA. EQeKTUBHIN MeToAuIi aHaJTi3y TPO6JIeMaTHUKU AOCTiP)KEHHS OCTYTyBaIH
BUKOPUCTAHHA JIOTIKO-CEMAaHTHUYHOI'O, CUCTEMHO-CTPYKTYPHOI'O, iCTOPUYHOIO Ta NOPIBHAJBHO-IPABOBOTO
METO/iB HAYKOBOTO Mi3HaHHA. Y po3pisi JocaigpkeHHs 3/1iiCHEHO aHaJli3 BU/IiB OPUUYHOI BiZIlOBia/IbHOCTI
3a KOpYIILiiHI, Ta MOB’A3aHi 3 TAaKMMHU, IpaBoNopylIeHHs y cepi 3eMesIbHUX NPAaBOBiIAHOCUH; 3's1COBAHO X
0COGJIMBOCTI Ha Cy4yacHOMY eTani MoOyZj0BU HOPMAaTUBHOI OCHOBM y AocipkyBaHii cdepi. [I[poananizoBaHo
aJIMiHICTpaTUBHY, KpUMiHa/bHY, LUMBIJIBHY Ta AUCLMUIUIIHAPHY BiJNOBIJAJbHICTh 3a KOPYNLiHHI NpofaBU y
IJIOIMHI 3eMeJIbHUX NPaBOBIJHOCHMH. PO3rJISHYTO 1 BiJTHOCHO HOBHUM IHCTUTYT YKpaiHCHKOTO IMpaBa, a caMe,
IUBLIBHOI KOHicKalii, y ToMy umc/i i 1[oZ0 A0oCTiKyBaHUX HAMU BU/IiB ITpaBoIoOpyIlleHb. BogHoYac, 3HAUHUMHU
3aJIMIIAIOTHCSA | HOpMAaTUBHI IPOTa/IMHU, 30KpeMa, HEBIANIOBIAHICTb Ta KOJIi31MHICTb TaK 3BaHOI aHTUKOPYNL[IHHOI
TepMiHoJIOT], 1110 MiCTUTBCS B CyMIXHUX HOPMaTHUBHO-NPABOBUX aKTaX, AKi MalTb 6yTH yHipikoBaHI HuIsIXOM
BHECEHHS Bi/JIOBI/IHUX 3MiH Yy 6a30BUH yKPAiHCbKUW aHTUKOPYNILIHHUM 3aKOH

Kawouoei cao0ea: afMiHiCTpaTUBHA BiJIIOBI1a/IbHICTb, KPpUMiHa/IbHA Bi/[[IOBi/Ia/IbHICTh, IMBIJIbHA Bi/JIIOBi1a/IbHICTD,
JUCIHUIUTIHAPHA BiAMOBIJaIbHICTb, KOPYIILIis, 3eMeJibHa chepa, aHTUKOPYIIIiiiHe 3aKOHOIABCTBO
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The need to study certain aspects of the judiciary is explained by the constant updating
of current legislation. Given that the Ukrainian legislator has recently paid close
attention to the call-up foreign experience, there is an objective need to analyse the
legal status of the High Council of Justice, or bodies that perform its functions in foreign
countries. The purpose of the article is to conduct a comprehensive comparative legal
analysis of the status of the High Council of Justice in Ukraine and abroad. In the process
of comparative legal analysis of the status of the High Council of Justice in Ukraine
and foreign countries, the following methods were used: formal-legal (dogmatic),
comparative-legal and the method of dogmatic (logical) analysis. According to the results
of the research, it is determined that the current state of activity of the High Council of
Justice is characterised by a certain representation of executive bodies, including judicial
bodies. The key task is to work on the development of the judiciary, participation in the
administration of judges, and the disciplinary responsibility of prosecutors and judges.
It was found that the legislation of foreign states, consolidating the powers of judicial
self-government bodies, gives them the right to select candidates for judges, appoint
court chairmen, including bringing judges to disciplinary responsibility. Such bodies
always involve government officials, including the president. However, it should be
noted that the judiciary has exclusive independence from other bodies, including the
executive and the legislature, which is manifested in broad powers. It is argued that the
world practice identifies two main options for the appointment of judges: appointment
by the President or Parliament on the proposal of the Ministry of Justice or the relevant
body of judicial self-government (judicial councils); direct appointment of judges by
the relevant body of judicial self-government (judicial councils). The study provides
a comprehensive comparative legal analysis of the functioning of the High Council of
Justice in Ukraine and foreign countries in today’s conditions, and provides specific
proposals to improve existing legislation in terms of the activities of the body under
study. The materials of this study can be useful for teaching training courses: Judicial
system of Ukraine, international law. Also, the submitted proposals to improve the
functioning of the body under study can be used by the legislature in considering the
possibility of updating special national legislation
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Introduction

The problem of the independence of the judiciary has
always been and remains relevant for Ukraine, given the
difficulty in applying the practical aspects of its imple-
mentation. The content and necessity of ensuring the
independence of judges have always been clear to expert
and scientific circles, from the very beginning of the
development of Ukrainian statehood. At the same time,
the lack of necessary experience in the activities of cer-
tain institutions is a consequence of having ineffective
and declarative experience.

The judicial system in Ukraine cannot function
effectively and successfully without the full staffing of
the judiciary. In general, the issue of forming the judicial
corps of Ukraine is extremely important for the state,
because the quality of staff (judges) directly affects the
administration of justice and strengthening the author-
ity of the judicial system. Therefore, the main goal of
judicial reform in Ukraine is to ensure that justice in
Ukraine is comprehensive, impartial, fair and just, and
as a result, we can see an increase in public confidence
in the judiciary and an increase in the status of the state
at the global level. This goal, of course, requires reorgan-
isation and the search for new practices; in the case of
the High Council of Justice (roctunii), it became the High
Council of Justice (mpaBocyaas), and the changes were
not limited to renaming the body. All the efforts of the
body under study are aimed at forming a highly qualified
corps of judges, creating conditions under which inde-
pendence is a priority, including a harmonious atmo-
sphere for the interaction of courts.

It should be noted that the HC] is endowed with
significant powers (considering the provisions of the
Constitution of Ukraine and specialised legislation), in
particular, it concerns the impact on the mechanism of
the judiciary, staffing at all levels, control over compli-
ance with the law, responsibility (not only judges but
also prosecutors). That is why it is necessary to con-
sider the activities of the HC] and analyse in detail every
aspect of the received HC] powers, because without
a clear definition of the “path” in which the investigated
body should develop, there is always a chance to level
certain norms.

In addition, recently in scientific circles more
and more attention is paid to the need to consider the
positive foreign experience. The judiciary is no excep-
tion, as most of the reforms that have taken place in the
framework of judicial reform since 2016, were based on
foreign experience [1, p. 18]. Therefore, there is an objec-
tive need to analyse the foreign experience of individual
states in the activities of the body under study.

Analysis of recent research and publications indi-
cates the relevance among scholars in the analysis of pos-
itive foreign experience in the functioning of one of the
important bodies in the field of justice — HCJ. In par-
ticular, it is worth noting the work of O. Prudyvus [2],
who studied the independence of judges as a criterion
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for assessing the effectiveness of judges in reforming
the judicial system of Ukraine. He determined that the
principle of independence of judges from any interfer-
ence in the judicial process is enshrined in international
and Ukrainian regulations. The principle of indepen-
dence is multifaceted and involves the adoption of vari-
ous means for its implementation. In addition, he argued
that the development of an appropriate level of indepen-
dence of judges is important for a fair trial and the cre-
ation of conditions for restoring public confidence in the
judiciary. After all, Ukrainian courts generally maintain
a negative balance of trust and distrust in society: 14%
of the population trust the courts, and 75 % do not trust
them (the balance is 61%). Therefore, it is important that
the state take measures that could simultaneously create
the desire of judges to act independently, develop mech-
anisms and guarantees of such independence, and reg-
ulate the level of trust in the judiciary in the minds of
judges and citizens. Also the work of M. Liakh [3], who
defined that judicial self-government is a favourable
environment in which the democratic identity of the
judiciary develops. It is an autonomous self-govern-
ing social organisation capable of taking responsibil-
ity for managerial decisions, and its value lies in seek-
ing to determine the prerogatives of the independence
and autonomy of the judiciary in the administration of
justice based on social expectations to strengthen public
confidence in the judiciary. The work of Sh. Shetreet [4]
determined that national law had a strong influence on
international law (first stage). Later, in the second stage,
international law gained its force through treaties, con-
ventions, regional agreements and broad jurisprudence.
Later, in the third stage, this international law began to
influence national laws, for example in Great Britain,
where the concept of judicial independence began. The
author explored the need to ensure the complete inde-
pendence of judges from state bodies, by forming a judi-
cial body exclusively by the judiciary.

The purpose of the article is to carry out a com-
parative analysis of foreign experience of the bodies that
form the apparatus of the judiciary and compare it with
the experience of the High Council of Justice in Ukraine.

Materials and Methods

A comparative analysis of the legal status of the High
Council of Justice in Ukraine and abroad was carried out
using three interrelated and successive stages.

In particular, at the first stage, the specific fea-
tures of transformational changes related to the lig-
uidation of the High Council of Justice (rocTunii) and
the launch of a new judicial body — the High Council
of Justice (nmpaBocygas) — were identified. The key
powers of the High Council of Justice and its legal sta-
tus are outlined. The need to ensure a balance between
the independence of judges and the protection of their
legitimate rights and interests, including ensuring an
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adequate level of responsibility of judges for their work
and the quality of justice, was argued. The importance
of the existence of e-court in the modern realities of life
in Ukraine is briefly defined.

In the second stage, the foreign experience of indi-
vidual countries in the justice process, namely the bod-
ies that select judges, is analszed. It was found out that in
foreign countries a special place belongs to special bod-
ies of judicial self-government (it can be a judicial coun-
cil or a judicial power). In particular, the experience of
France, the Republic of Poland and Moldova is analysed.
It was also found that in states with a monarchical form
of government (Great Britain, Luxembourg, the Nether-
lands and Japan) judges are elected by the monarch. In
countries with a republican form of government (Mol-
dova, France, Poland), as in Ukraine, such powers are
vested in special judicial bodies (the High Judicial Coun-
cil, the High Council of Magistracy, the National Judicial
Council, the High Council of Justice, etc.). It is argued that
such special bodies play an important role in the mecha-
nism of ensuring the independence of the judiciary and
try to ensure complete separation from state bodies and
administrative control measures.

At the third stage, conclusions and proposals to
the current legislation were formulated based on the
analysis of positive foreign experience. In particular,
the need to reduce the number of judicial self-govern-
ment bodies and increase the scope of powers of the
High Council of Justice has been identified.

In the process of conducting a comparative legal
analysis of the status of the High Council of Justice in
Ukraine and foreign countries, a set of general scientific
and special legal research methods was used. In par-
ticular, the formal-legal (dogmatic) method allowed to
analyse and interpret the content of the current legal
norms of the Constitution of Ukraine and legislation in
the field of justice, international treaties and legal acts;
the comparative legal method was used throughout the
study in the form of an analysis of current Ukrainian leg-
islation on the activities of the High Council of Justice
and similar bodies in foreign countries; the method of
dogmatic (logical) analysis is used in formulating the
conclusions and proposals contained in the study, con-
sidering the requirements for certainty, consistency, con-
sistency and validity of judgments and implementation
within theoretical positions using the conceptual appa-
ratus of general jurisprudence.

In the process of comparative analysis of the sta-
tus of the High Council of Justice in Ukraine and foreign
countries, the following legal acts were used: the Con-
stitution of Ukraine [5], the Law of Ukraine “On the High
Council of Justice” [6], the Law of Ukraine “On Judiciary
and the Status of Judges” [7], the Law of Ukraine “On
Amendments to the Constitution of Ukraine (on Jus-
tice)” [8], the Law of the Republic of France “On the
High Council of Magistracy of France” [9], the Law of

the Republic of Poland “On the National Council of Jus-
tice” [10], the Law of the Republic Moldova “On the High
Council of Magistracy” [11].

Results and Discussion

The rule of law is the existence of a perfect and inde-
pendent judiciary. The desire to form and improve
the judicial system has led to several stages of legisla-
tive, institutional and personnel changes. In particular,
changes in the structural nature provided for the transi-
tion to a three-tier system of courts: local courts, appel-
late courts, the Supreme Court, including the establish-
ment of a new higher specialised courts in the judicial
system: the Supreme Court. The Intellectual Property
Court and the Supreme Anti-Corruption Court, which
will act as courts of first instance to hear categories of
cases defined by law. Organisational changes were pre-
sented, for example, conditioned upon the narrowing
of the boundaries of judicial immunity from absolute to
functional and raising the age and professional qualifi-
cations of candidates for judges [2].

To begin with, it should be noted that the judicial
system in Ukraine has been changing its structure for
a long time since Ukraine’s independence. This can be
explained by Ukraine’s efforts to comply in some way
with the modern judicial system of European states,
which have characteristic advantages in their judicial
systems [12].

One of the important bodies of the modern judi-
cial system of Ukraine is the High Council of Justice. The
legal status of HC] is determined by Art. 131 of the Con-
stitution of Ukraine [5], the Laws of Ukraine “On the High
Council of Justice” [6] and “On the Judiciary and the Sta-
tus of Judges” [7]. In accordance with the provisions of
Part 1 of Art. 1 of the Law of Ukraine “On the High Coun-
cil of Justice” states: “The High Judicial Council is a col-
legial, independent constitutional body of state power
and judiciary, which operates in Ukraine on a permanent
basis to ensure the independence of the judiciary, honest
and highly professional judiciary, compliance with the
Constitution and laws Ukraine, and professional ethics
in the activities of judges and prosecutors” [6].

It should be noted that the High Council of Justice
replaced the High Council of Justice in the judicial system
of Ukraine, the legal status of which was similar to the
HCJ and was also determined by Art. 131 of the Constitu-
tion of Ukraine. In 2016, the Law of Ukraine “On Amend-
ments to the Constitution of Ukraine (on Justice)” [8]
Art. 131 was adopted in a new version, instead of the
High Council of Justice created the High Council of Jus-
tice, which the Constitution of Ukraine and the Law “On
the High Council of Justice” gave much broader powers
than the previous body [6].

In accordance with the provisions of Art. 131
of the Constitution of Ukraine, the HCJ has quite broad
powers regarding the appointment (developement),
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transfer, temporary removal and dismissal of judges,
imposition of disciplinary sanctions on judges, ensur-
ing the independence of judges, etc. [5].

If we compare the content of the powers of both
HC]J, it is worth emphasising that the functional pow-
ers of such subjects of the judiciary have significant dif-
ferences, including non-characteristic functions. Thus,
when consenting to the detention of a judge in custody;,
the HC] performs a procedural-permitting function.
Although before, the HC]'s powers were characterised
as recommendations or advisory. In addition, in the pro-
cess of deciding on the dismissal of a judge, the HC] per-
forms a full-fledged personnel function.

In general, scientific circles (eg. Yu.O. Kostkina)
and international experts positively assess the activities
of HC]J, and in particular, the latest changes that have
been made to specialised legislation on the order of their
activities [13, p. 145].

Examining the positive changes in the legal sta-
tus of HCJ, its importance in ensuring a balance between
the independence of judges and the protection of their
interests and rights, and the appropriate level of respon-
sibility of judges for their work and the quality of justice,
can be noted. Such increased interest can be emphasised
in Art. 1 of the Law of Ukraine “On the High Council of
Justice” [6], according to which the Council is responsi-
ble not only for “ensuring the independence of the judi-
ciary”, but also for its operation on the basis of account-
ability to society.

Suffice it to say about the digital transformation
of the interaction of the parties to the lawsuit. This is
a public service “Electronic Court”, which has greatly
simplified, during the epidemiological crisis, interac-
tion with the court. In addition, an appeal was also sent
to the Parliament of Ukraine, the Verkhovna Rada of
Ukraine with a request to make the necessary changes
to the procedural codes of Ukraine norms concerning
ensuring the right of persons to access to justice in con-
ditions of quarantine restrictions. Also, an appeal was
sent to the State Judicial Administration of Ukraine to
immediately submit to the HC] regulations on the Uni-
fied Judicial Information and Telecommunication System
for approval, which aims to ensure citizen participation
in court hearings remotely, and to provide documents in
electronic form [14, p. 167].

Also, if we consider the foreign experience of
operation, the issue of litigation via the Internet or what
is known as electronic litigation (e-litigation), today is
an important issue in litigation. The judiciary in various
countries has additionally used this method of commu-
nication to continue to provide effective justice. In fact,
such a trial has a number of advantages for the course
of the proceedings, such as reducing the burden on the
parties to the claim, lawyers, judges and citizens [15].

Thus, we can conclude that the current state of
HC] is characterised by a certain representation of both
the executive and the judiciary. The activity of this body
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is to elect judges, participate in the management of
judges and bring prosecutors and judges to disciplinary
responsibility. As a consequence, Art. 1 of the Law of
Ukraine “On Higher Justice” defines the following tasks,
namely: ensuring the independence of the judiciary, its
functioning based on responsibility and accountability
to society, the creation of a virtuous and highly profes-
sional body of the judiciary, observance of the Constitu-
tion and laws of Ukraine, and professional ethics in the
activities of judges and prosecutors, and to recognize
that the High Council of Justice occupies a special place
in the system of state power” [6].

Ensuring equal access to justice, access to legal
aid, raising the legal awareness of vulnerable groups and
a strong strong civil society that promote access to jus-
tice are key criteria for ensuring access to justice for vul-
nerable people. Ensuring equal access to justice through
access to legal aid is the key to ensuring access to justice
in any state. Today, it is important to overcome barriers
to access to justice, such as the digital barrier, barriers
to financial costs, complexity, lack of information and
access to services, and lack of access to legal aid or rep-
resentation. States must be effective, must ensure strong
commitment, maintain coordination and promote coop-
eration. Public justice systems must work with civil soci-
ety organisations and civil society to address the root
causes of disputes and prevent violence, conflict and
human rights abuses [16].

Analysing the activities of HC] (or similar bod-
ies) in the judicial system of some foreign countries,
it is appropriate to note that in foreign countries an
important place is occupied by special bodies of judi-
cial self-government, for example, it may be the judi-
ciary or the judiciary. These bodies have a special place
in the mechanism of ensuring the independence of the
judiciary and seek to “remove” the judiciary from the
sphere of administrative control and effective manage-
ment of the executive and legislative branches [17].

The analysis conducted by the Center for Judicial
Studies indicates that in countries with a monarchical
form of government (Japan, Great Britain, the Nether-
lands, Luxembourg), the heads of higher judicial bodies
are appointed by monarchs. If we consider states with
a republican form of government, the chairmen can be
appointed by the President, parliament or other special
bodies [18]. Such special bodies include the High Council
of Justice (Ukraine), the High Council of Justice (Geor-
gia), the National Council of the Judiciary (Poland), the
Supreme Judicial Council (Bulgaria), the Superior Council
of Magistracy (Moldova and France), etc.

It should be noted that the process of emergence
and development of relevant independent bodies in
the legal systems of other countries were in the field of
view of Ukrainian scholars. For example, according to
the results of 0. Nazarov dissertation research, it was
noted that “.. its oldest representative is the Supreme
Council of Magistracy of France — a constitutional body
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that has administrative functions in relation to the corps
of magistrates. It appeared in 1883. Since then, the pow-
ers of the Supreme Council of Magistracy have changed
significantly several times, and the principles and proce-
dure for forming its composition, but the tasks remained
constant: ensuring the functional independence and dis-
cipline of magistrates” [19, p. 15].

It is worth considering the place of a special con-
trolling body in the judicial system. In France, in partic-
ular, the Supreme Council of Magistracy is endowed with
the honorary status of guarantor of an independent judi-
ciary and is in fact a symbol of the unity of the judiciary.
If we consider the competence of the above body, we can
highlight the following. The Supreme Council of Magis-
tracy is empowered to study cases, conduct inspections
and surveys, and may initiate and withdraw proposals.
At the same time, the appointment of other powers in
this area is within the competence of the Minister of Jus-
tice. In turn, the Supreme Council of Magistracy can pro-
vide its own opinion on draft proposals that are of a recom-
mendatory nature to the Minister of Justice [19].

It is also pertinent to note that as a result of the
constitutional reform in France, the legal status of the
Supreme Council of Magistracy was changed. First of
all, separate procedures have been established for the
appointment of judges and prosecutors. In addition,
the principles of forming the Council have changed. The
form of the body’s meetings is open plenary sessions,
chaired by the First President of the Court of Cassation.
The composition of the Supreme Council of Magistracy
is as follows, 8 qualified members and six magistrates.
In addition, the French Supreme Council of Magis-
tracy has been given additional powers, firstly, to nom-
inate candidates for the presidency of the courts of
first instance and, secondly, to have an advisory vote
on all other appointments. With regard to judges, the
Supreme Council of Magistracy may adopt decisions on
disciplinary liability, and in particular, the imposition of
disciplinary sanctions. In this case, the decisions of the
Supreme Council of Magistracy can be appealed to the
State Council [9]. The powers of the French Minister of
Justice include the imposition of disciplinary sanctions
on prosecutors, in turn, the Minister’s decisions can be
appealed only in terms of abuse of power. In addition,
one of the innovations of the 2008 reform is that the par-
ticipants in the trial were given the opportunity to apply
directly to the Supreme Council of Magistracy. There
are three commissions that consider such appeals. Two
commissions consider appeals against judges, the latter
against prosecutors.

The experience of the neighboring state — the
Republic of Poland — is also relevant. The collegial body
that oversees the independence of courts and judges in
Poland is the National Council of the Judiciary. The mod-
ern judicial system, the order of activity of the National
Council of the Judiciary of Poland are defined by the
Constitution of Poland and the Law “On the National

Council of the Judiciary” [10]. According to the judge of
the Supreme Court of Poland Katarzyna Honera, “the
National Council of the Judiciary itself is of great impor-
tance in the process of electing judges to the Supreme
Court — it is a constitutional collegial body that pro-
tects the independence of courts and judges” [21].
The main powers of the National Council of the Judiciary
of Poland are:

¢ selection of candidates for the positions of judges
of the Supreme Court and judges of courts of all lev-
els (general jurisdiction), administrative and military
courts, including for positions of judges in administra-
tive courts;

¢ submission to the President of the Republic of
Poland of proposals for the appointment of judges to
the Supreme Court and courts of general courts, admin-
istrative and military courts, and for the appointment of
assistant judges in courts;

¢ submission to the President of the Republic of
Poland of applications for the appointment of an exam-
ination trainee judge and the training of a prosecutor
for the positions of assistant judges in courts of general
jurisdiction;

e adoption of a set of rules of professional ethics of
judges and deputy judges and ensuring their observance;

e expressing an opinion on the state of judges and
jurors;

e statement of position on issues related to the
judiciary, judges and jurors submitted to the President
of the Republic of Poland, other state authorities or judi-
cial self-government bodies.

The Council consists of 25 members. Traditionally
for European countries, in Poland the composition of the
National Council of the Judiciary is mixed, but still, most
of its members are judges.

The most important tasks of the Council include:
providing opinions on issues (related to the scope of the
Council’s independence of courts and judges), which are
considered by the Constitutional Court and on regula-
tions (in the judiciary and judges), as well as submitting
applications for candidates for judges [22, p. 67].

Also within the analysis it is necessary to pay
attention to experience of the Supreme Council of Mag-
istracy of Moldova. In Moldova — the Supreme Council
of Magistracy consists of 12 members, including:

e judges (six members of the Supreme Council
of Magistracy, who are elected from among the judges
by secret ballot by the General Meeting of Judges, con-
sidering the views of each level of the judiciary);

e full-time law teachers (three members who
are openly and transparently selected by the Parlia-
ment’s Committee on law, appointments and immunity
under a public procedure (competition) and elected by
a majority vote of the Members of Parliament);

e Chairman of the Supreme Judicial Chamber;

e Minister of Justice;

e Attorney General [19].

Law. Human. Environment. 2022. Vol. 13, No. 1




Uliutina

The responsibilities of the Supreme Council
of Magistracy of Moldova regarding the staff rotation of
judges include: taking the oath of a judge; submission
of candidates (to the President of the Republic of Mol-
dova or the Parliament); determination of the procedure
for selection of candidates (judges); transfer to a court
of higher instance, court of the same or lower instance,
appointment to the position of chairman or vice-pres-
ident of the court or dismissal of judges, chairmen and
vice-presidents of courts; decision-making on the tem-
porary performance of the functions of the chairman
or vice-president of the court, appellate board or the
Supreme Court in case of vacancy or temporary dis-
missal until the vacancy is filled in the manner pre-
scribed by law or appeal, suspension; approval of reg-
ulations on the organisation of competitions, etc. [11].

The Supreme Council of Magistracy of Moldova has
the authority in the field of initial and continuous train-
ing of judges and employees of the Secretariat of Judi-
cial Institutions, which is emphasised by O.B. Rosolak:
appointment of judges to the Board of the National
Institute of Justice; approval of the strategy of initial
and continuous training of judges, etc.; consideration
and issuance of its decision (position) on the Regula-
tions on the competition for the exchange of teaching
positions, including on the composition of the commis-
sions of entrance and final examinations of the National
Institute of Justice, etc. The latter has much less power
to elect judges compared to Ukraine or other European
countries [22, p. 86].

Legislation of foreign states, consolidating the
powers of judicial self-government bodies, gives them
the right to select candidates for judges, appoint court
chairmen, and bring judges to disciplinary responsibility.
Such bodies always include representatives of the author-
ities, in particular, the President. However, it should be
noted that the judiciary has exclusive independence
from other bodies, including the executive and the leg-
islature, which is manifested in broad powers. There are
two main options for the appointment of judges: appoint-
ment by the President or Parliament on the proposal of
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INopiBHAJIBHUM aHAJIi3 IPaBOBOro craTtycy Buoi pagu npasocyaas
B YKpaiHi Ta 3apy0i>KHUX KpaiHax
Os1eHa AHaToJ1iiBHA YI1I0TiHA

HanioHanbHUM yHiBEpcUTET 6iopecypciB i NPUPOAOKOPUCTYBAHHS YKpaiHU
03041, By 'epoiB O6opony, 15, M. KuiB, Ykpaina

AHomauisn

Heo6xigHicTh mOCTiP)KEHHS OKPEMUX aCHeKTiB, [0 CTOCYETbCA CY/0BOI TiJIKM BJIAAH MOSICHIOETHCSA MOCTIMHUM
OHOBJIEHHSIM YAHHOTI'0 3aKOHO/IaBCTBa. 3BaXKal04UH1 Ha Te, 1110 YKpaiHCbKUH 3aKOHO/jaBellb OCTAaHHIM 4acoM NPUJIISE
BaroMy yBary came MO3WBHOMY 3apy0i>XHOMY JIOCBi/ly BUHUKA€E 06’ €EKTUBHA HeOOXiAHICTh 3/iHCHEeHHI aHaJi3y
NpaBOBOTrO CTaTycCy Buiioi pasu mpaBocyAjis, YM OpraHiB, 110 BUKOHYIOTH ii GyHKLII B 3apyOiKHUX KpalHax.
MeTo0 CTaTTI € 3/jiiCHEHHA KOMIIJIEKCHOTO MOPIBHAJIBHOI0 IPABOBOI0 aHaJIi3y cTaTycy Buioi pagu npaBocy i
B YKpaiHi Ta 3apy6ikHUX KpaiHax. Y mporeci 3/jilicHEHHsI NOPiBHAJIBHO-PABOBOr0 aHaJi3y cratycy Buiioi pagu
NpaBoCy/is B YKpaiHi Ta 3apy6iKHUX KpaiHax 6y/10 BAKOPUCTAHO TaKi MeTo/11: GOPMaIbHO-FIOPUANYHUHN (JOrMaTUYHHUE),
NOPiBHAJIBHO-NPABOBUH Ta METO/, JOTMAaTUYHOTO (JIOTiYHOT0) aHaIi3y. 3a pe3y/ibTaTaMu A0C/iKEHHS BU3HAYEHO,
IO Cy4YaCHUM CTaH AifIbHOCTI Buiol pagu nmpaBocyaAs XapaKTepU3YETbCA BU3HAYEHUM INPeJCTaBHULITBOM
OpraHiB BUKOHABYOI BJIa/i¥, a TAKOX CY/I0BUX OpraHiB. K/110uoBUM 3aBlaHHAM € islIbHICTD y chepi dopMyBaHHSA
CYAAIBCbKOI0 KOPITYCY, y4acTi B aiMiHiCTpyBaHHI CyA/iB, a TAKOX AUCLUUIIIHAPHOI BIAIOBiAa/IbHOCTI IPOKYpPOPIB Ta
CyIiB. 3’sicOBaHO, 1110 3aKOHOJABCTBO iHO3EMHUX JIePKaB, 3aKPIIJIIOI0YY TOBHOBAXXKEHHSI OPraHiB CyAAiBCbKOT0O
CaMOBPSIAYBaHHS, Haa€ IM MpaBa 100 BiA6OPY KaHAUAATIB Ha MOCAAHU CY[AJiB, MIpU3HAYEeHHS TOJIB CyAiB, a
TaKOX NPUTSATHEHHS CYAAIB 0 AUCHUIIIHAPHO]I BifnoBifanbHOCTI. Jlo ckJIaZly TaKKMX OpraHiB 3aBX/ U BXOJATh
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npeACTaBHUKU BJIaJM, 30KpeMa Npe3nJieHT fAepKaBU. [IpoTe, BapTO BiJMITHTH, 110 OpraHU CyAAIBCBKOrO
BpAAYBaHHA MAalOTh BUKJIIOYHY He3aJIeXKHICTb BiJ| IHIIUX OpraHiB, 30KpeMa BUKOHABYO0I Ta 3aKOHOAaB40] BJIaJy,
1110 NPOSBJISIETHCA Y LIMPOKUX IOBHOBAXKEHHAX. APTyMEHTOBAHO, 1110 CBITOBOIO NPAKTUKOK BU3HAYEHO /|Ba OCHOBHI
BapiaHTH 1[0/I0 NPU3HAYEHHS CyA/iB: Mpu3HayeHHs [Ipe3ugeHToM a6o [lapsamMeHnToM 3a mojaHHAM MiHicTepcTBa
tocTUIi a60 BiANOBIAHKUM OpraHOM CyZAiBCHKOTO CAaMOBPsyBaHHs (CyJOBUMH paZjlaMu); 2) psiMe MpHU3HaYeHHS
CyAAiB BiZMOBIHUM OpraHoM Cy/JJiBCbKOI'0 CaMOBPS/yBaHHSA (CyJOBUMH paJilaMH). Y JOCIipKeHHI 3p06JyeHo
KOMILJIEKCHUH NOPiBHAJIBHO-NIPaBOBUH aHasli3 GyHKI[ioHyBaHHs Buioi pasu npaBocyas B YkpaiHi Ta 3apy6iKHUX
KpailHax B yMOBax CbOI'0/I€HH$, a TAKOXX HaZJlaHO KOHKPETHI POINO3ULil L[0[0 BAOCKOHA/IEHHS JiF040r0 3aKOHOJaBCTBA
y po3pisi aissbHOCTI focaimpkyBaHoro Oprany. MaTepiaiy 1jboro JocaiKeHHS MOXYTb 6yTH KOPUCHUMHU IS
BUKJIaZJaHHA HaBYa/IbHUX KypciB: CynoBol cucTeMu YKpalHy, Mi>kHapoAHOro npaBa. Takox, HaZjaHi Npono3uuil
10/10 YJIOCKOHaJIeHHs1 QYHKIIOHYBaHHS AocaifkyBaHoro OpraHy MOXyTb 6yTH BUKOPHUCTAHI 3aKOHOJABYUM
OpraHoOM IIpU ONlpalil0BaHHI MOXJIMBOCTI aKTyaJli3anii creniaJbHOro HalioHaJbHOIO 3aKOHOAABCTBA

Kouoei cao8a: cyj, Cyno4MHCTBO, OPraHy Cy[IiBCbKOI0 Bpsi/lyBaHHs, Cy/l0Ba BJiaza
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