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administering justice. Criminal proceedings are no exception. Application of special
knowledge in the process of revealing and investigating crimes, providing the right for
defense and representing the rights of victims has a special importance in building a
legal and democratic society in Azerbaijan. Accreditation of forensic laboratories is a
prerequisite for determining the criteria for assessing the quality of forensic activities
in the Republic of Azerbaijan. The purpose of the scientific research is to identify the
criteria for assessing the quality of forensic activities in the Republic of Azerbaijan,
in comparison with other countries of the globe. To achieve this goal, a system of
philosophical, general scientificand special scientificmethods (comparison, description,
analysis and synthesis, induction, deduction and analogy, abstraction, generalization,
systematic approach and others) was used. Theoretical, normative-legal and practical
problems of formation and application of criteria of forensic activity quality assessment
in the Republic of Azerbaijan were examined. The study showed that the problems of
determining the criteria for assessing the quality and accreditation of forensic activities
were not properly ensured due to the imperfections of the current legislation in the
Republic of Azerbaijan. The study resulted in the developing indicators to assess the
quality of forensic institutions, such as regulatory, methodological, organizational.
The practical value of the research lies in the presentation of a detailed analysis of the
experience of implementing new approaches of courts of expertise in countries with
different courts of occupation. The study is of practical interest to the judicial system
officials involved in the development of the legal framework for conducting court cases
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Criteria for assessing the quality of forensic activities in different countries of the world

Introduction

In the objective and accurate assessment of the quality
level of performance (resulting activity) in some particular
fields, it is important to correctly define the evaluation
criteria, taking into account the specific characteristics
of a respective area. In such a case, a legitimate ques-
tion arises of what the criterion is, what it essentially
contains, how it should be chosen and accepted, so it al-
lows a full assessment of current reality. Although there
are different views and positions on these questions,
it is appropriate to draw attention to some provisions
that are more complete and have explanations:

¢ a standard by which decisions, evaluations or clas-
sifications are made [1];

e criterion - a condition or fact used as a standard
by which something can be judged or considered [2];

e a criterion is a standard or principle by which
something is judged, evaluated, and helps make decisions.
Criterion is a word of Greek origin, derived from the
word “kriterion” and used since the 17 century. The
literal meaning of the word is “judgment” [3].

As it can seen, although the history of the use
of the word criterion is quite long and there are certain
similar positions, there has not been a complete consensus
thereon. It is possible to conclude that concrete evidence is
needed in every situation in order to be able to comment,
evaluate and make a judgment on this or that subject.

The criterion from a philosophical point of view,
taking into account the specific characteristics of the
field, can be considered a judgment tool for describing
objective reality in the evaluation of measurable and
non-measurable situations. In the activity of forensic
expertise, it is more appropriate to accept the criterion
as a judgment. Because many of the events and processes
faced by forensic expertise occur outside the current
standards and accepted dimensions. Perspectively, en-
suring perfection (quality) in the evaluation of the real
situation in the field of forensic expertise is considered
an objective necessity. Based on the research, it is con-
cluded that for evaluating the quality and assurance of
forensic expertise those criteria should be selected tak-
ing into account the specific characteristics of individual
departments and units operating in the structure of
expertise institutions. The criteria chosen should pro-
vide a basis for making an objective, accurate and com-
prehensive judgment on the evaluation of internal and
external quality assurance of the expertise institution
and its departments as a whole.

External quality assurance is evaluated as “ac-
creditation” in many areas, including forensic institu-
tions. Therefore, it is important to clarify the content
and essence of accreditation and study the attitudes of
experts on the issue. Although there are many views and
opinions in this field, it is appropriate to present some
which are more understandable. For example, in the Oxford
English dictionary, “accreditation” is defined as “a formal
approval by an independent organization that someone or
something meets a required standard” [4].

Law. Human. Environment. 2022. Vol. 13, No. 3

In a document jointly prepared by the World
Health Organization, the Organization for Economic
Co-operation and Development and the World Bank en-
titled “Providing quality health services: the global im-
perative for universal health coverage”, “accreditation”,
it is defined as an activity that represents an external
evaluation of an organization by an accreditation body
and improves public recognition of an organization’s
compliance with predetermined standards. Delivering
quality health services: a global imperative for universal
health coverage [5].

According to the position of the Turkish Accredi-
tation Agency (Tiirk Akreditasyon Kurumu, TURKAK),
another reliable source, “accreditation” is a quality sub-
system created to support the reliability and validity of
the studies conducted by the conformity assessment
bodies and the documents (test and inspection reports,
calibration certificates, management system documents,
product certification documents, personnel certification
documents, etc.) certifying the conformity they have
created as a result of these studies [6]. Accreditation is
the activity of evaluating, approving and subsequently
auditing the laboratory’s technical competence by an
internationally recognized and authorized institution
according to the necessary criteria to ensure the reliability
of the tests and analyses [7].

The publication “Accreditation: A Global Tool to
Support Public Policy”, prepared by well-known inter-
national organizations, the International Laboratory
Accreditation Cooperation and the International Accred-
itation Forum, states that accreditation is used to verify
compliance with a standard [8]. Accreditation is an un-
biased and objective process carried out by third par-
ties, offering the least repetitive, most transparent and
acceptable way to provide reliable conformity assess-
ment results. In another document published in 2015 by
the International Laboratory Accreditation Cooperation,
“accreditation” is defined as a means of determining the
technical competence of testing, calibration and medical
laboratories to perform specific types of testing, mea-
surement and calibration [9].

According to D. Montagu [10], a professor at the
University of California, “accreditation” is a formal process
by which a recognized body, usually a non-governmental
organization, evaluates and recognizes that a particular
organization meets predetermined and published stan-
dards. From the summary of views and positions of re-
search scientists and specialists on this issue, concluded
that “accreditation” includes the process of evaluating
the independent organization’s product manufacture,
work and services performed in accordance with pre-
determined standards or compliance with relevant norms
by international organizations or local accreditation
bodies. This position is reflected in the Law of the Republic
of Azerbaijan “On accreditation in the field of conformity
assessment” dated May 30, 2014. Thus, accreditation is
defined as conformity assessment in Article 1.0.1 of the
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Law and determined as defining the compliance of the
goods (service, work), process, management system
and staff with the requirements specified in the relevant
standard, technical regulation and other normative-
legal acts [11].

The topic of standardizing the process of accred-
itation of forensic laboratories also attracted the atten-
tion of scientists. For example, L. Wilson-Wilde [12]
provides an overview of the development of standards
in the field of forensics, arguing that the most important
initiative at this stage in the development of the indus-
try is the work on the creation of ISO standards. The
article describes in detail the bodies that are directly
related to the creation and approval of standards for fo-
rensic laboratories. A separate vector of the article is a
discussion on the topic of navigating the international
management of standards development. Standards can
be applied through certification, self-regulation, and
accreditation. Another study conducted by the Polish
scientist M. Sikorski [13] concludes that the results of
a forensic medical examination should be questioned.
The author believes that the results of the forensic
medical examination, which are considered in the trial,
and which court decisions rely on when sentencing, are
unreliable during the trial. M. Sikorsky [13] proposes to
increase the efficiency of conducting research similar to
large-scale projects in psychology, namely the approach
to repetition in psychology.

The experience of involving forensic advisers
in the process of solving a criminal case is quite often
used in Belgium. Scientists Bitzer et al. [14] note that
this approach has led the country’s forensic science in-
dustry both to positive results and to some problems.
However, while advisers were previously only invited
to collect and analyze details on particularly complex
murder cases, now their presence can be requested for
the investigation of lesser crimes. Forensic advisors are
the link between the magistrate, investigators, and fo-
rensic experts, to whom they provide the results of the
processing of traces identified using new technologies.
The authors also mention that despite the increased
need to attract additional experts, there is no legal ba-
sis for regulating their activities in Belgium. C.A. Reid
and L.M. Howes [15] examined the effectiveness of is-
suing brief summary reports with the main charges
in a case during a trial in Tasmania. The reports were
analyzed according to the criteria of compliance with
standardized recommendations, practical studies, and
notes. In the course of the analysis of ten especially se-
rious crimes, the scientists came to the conclusion that
this practice was quite justified, since, in general, the
compiled brief reports had a high level of information
content. Scientists believe that subject to additional
research, this type of forensic communication can be
successfully introduced into the conduct of court cases.

Scientific study of the problems of determining
the criteria for assessing the quality of forensic activities
Azerbaijan and countries of the world, is the actual task

of the research. The scientific value of the presented
study lies in searching for relevant forensic expertise
approaches to provide fair disclosure of criminal cases
to formulate a democratic system in the country.

Materials and Methods

The study examined the provisions, decisions, and norms
of national and international measures of forensic accredi-
tation. The object of scientific research was the problem
of formation of criteria for assessing the quality of fo-
rensic activities in different countries of the world and
in the Republic of Azerbaijan.

The main method of investigating the problems
of determining the criteria for assessing the quality of
forensic activities in different countries of the world,
including the Republic of Azerbaijan is a dialectical
method of knowledge. The dialectical method of cog-
nition allowed to formulate recommendations for the
development of criteria for assessing the quality of
forensic activities in different countries of the world
forensic activities on the basis of the Law “On Forensic
Activities” [16] and international standards ISO/IEC
17025 [17] and ISO/IEC 17020 [18].

The following philosophical categories were used
as an instrument of cognition: quantity and quality,
content and form, necessary and accidental, cause and
effect, general, special and singular, cause and effect, es-
sence and phenomenon. In considering the topic of the
publication the author was guided by a system of special-
ly scientific methods of legal knowledge, which include:
analysis, synthesis, formal-logical, system-structural and
comparative-legal methods.

In the process of applying the formal-logical
method of researching the problems of forming the
criteria for assessing the quality of forensic-expert work,
the problem of the lack of a body that will carry out in-
ternal and external evaluation was identified. In the
process of studying the problems of legislative support
for assessing the level of quality of forensic the system
method was applied. The systematic method involves
the consideration of the subject of scientific research as a
system, which has a certain structure containing interre-
lated elements. Comparative-legal method and method
of analysis allowed considering the legislative and law
enforcement experience of forensic accreditation in foreign
countries, on the example of the European Union and the
Republic of Azerbaijan.

The method of synthesis allowed generalizing
and highlighting features and systematically identify-
ing common and different trends of normative-legal
regulation of accreditation in the European Union and
the Republic of Azerbaijan. In the process of reasoning
and justification of the connection between the con-
cepts, the formal-logical method was applied in the
study of the concept of “criterion” and “accreditation”.
The formal-logical method was applied in the process
of describing the indicators for assessing the quality of
forensic activities, which resulted in the identification
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of normative, methodological and organizational crite-
ria. The system-structural method allowed identifying
a number of regulatory and legal measures for the opti-
mal implementation of certain aspects of accreditation
in the Republic of Azerbaijan.

Results

The Forensic Expertise Center of the Ministry of Justice
of the Republic of Azerbaijan has partially established
its work in accordance with the ISO/IEC 17025 Interna-
tional Standard and ISO/IEC 17020 [18] guidelines and
accreditation of the Quality Assurance Center is regu-
larly carried out by TURKAK, the accreditation body of
the brother Republic of Turkey. There are no standards
for forensic expertise in local accreditation bodies of the
Republic of Azerbaijan, and these standards have not
been developed since this field is a special one. There-
fore, it has been deemed appropriate to apply ISO/IEC
17025 standards [17] and ISO/IEC 17020 [18] guide-
lines, which are considered more honest and objective
in this field, to the activities of the expertise center. How-
ever, it should be noted that ISO/IEC 17025 [17] and
ISO/IEC 17020 [18] standards do not cover all areas of
forensic activity. Therefore, it is considered important
to perform scientific-research works, including areas
not covered by ISO/IEC 17020 [18] standards, prepare
and improve new methods and methodologies of ex-
pert research, provide scientific-methodical assistance
to judicial and law enforcement agencies and develop
internal standards for expert preventive activities. Oth-
erwise, the mentioned areas may be completely ignored
due to the lack of any normative-legal document on the
evaluation of the results of their activities.

Meanwhile, the analysis of the materials on the
accreditation assessment conducted in the field of “Con-
ducting forensic expertise and research” covered by
ISO/IEC 17025 [17] and ISO/IEC 17020 [18] standards
shows that this standard and accreditation assessment
included the evaluation of issues related to internal
quality assurance in many cases, along with the exter-
nal quality assurance of the expertise center in the rele-
vant field. In this context, TURKAK, with the status of an
international accreditation organization, needs to cor-
rect the external and internal quality limits of the eval-
uation in its activities. Because although external and
internal quality assurance complements each other,
defining the border between them is considered one of
the indicators of quality culture and level. At this time,
it should be taken into account that if the assessment
of external quality assurance mainly involves measur-
able factors (for example, evaluation of the conformity
of material and technical base, personnel potential, me-
thodical provision with relevant standards and norms),
along with the mentioned factors in internal quality
assurance, non-measurable factors also affect the quality
assessment process.

Quality assurance and determination of evalua-
tion criteria, which are the constituent elements of the
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quality management system, are equally important for
forensic activity. The international standards applied in
the quality management system of forensic expertise
require their systematization by indicating the com-
ponents involved in the preparation of a quality final
product. However, no attention is paid to measuring
the application level of those components. Carrying out
the evaluation of legislation, organizational normative
documents of enterprises, methodical tools with mea-
surable and non-measurable criteria in expert activity
may allow measure the limit of their application and
determine the quality level of the final product.

Upon reviewing the content of the international
standard, it was determined that the sources used there-
in, the subjects and objects involved should be moni-
tored regularly for the quality of expert opinion. The first
object that appears in this context is personnel compo-
sition. The procedure for determining the professional
competence of personnel, that is, their competence, is
one of the conditions for conducting appropriate (internal
and external) tests. In addition, to keep the knowledge
and skills of the personnel at the required level, they
should be regularly involved in training and teaching
processes. Such procedures also apply methodological
tools used as sources, where the validity and reliability
of methodological tools are determined through verifi-
cation and validation.

With regard to technical means, the inspection
includes their calibration, adjustment and determination
of functional suitability. The listed aspects act as the
main parameters. Others include environmental im-
pact, expected management principles, and work area
requirements. The aim is to achieve a perfect result and
to eliminate or minimize the number of errors in the
expert’s activity with the mechanisms of international
standards. By describing the instructions of the inter-
national standard on the mentioned parameters, the
difference between the inspection and the evaluation
criteria that can be measured during the development
of the proposed product is shown.

In general, the requirement of the standard im-
plies the achievement of the objectives of the quality
system by ensuring the quality of the components (as a
subject - an expert, as an object - technical means, and
as a source - methodical means) involved in the devel-
opment of the product. Within these components, eval-
uation criteria and parameters for measuring the level
of quality assurance can be determined according to
the stage of product formation. Here, it is appropriate
to highlight a specific aspect. Defining quality assess-
ment criteria also raises the question of which body will
assess them. In response, two types of such evaluation
can be distinguished - internal evaluation and external
evaluation. Therefore, essentially, the criteria should
be divided into two groups. One of them exists during
product development and is evaluated in a subordinate
manner, that is, at the internal level. The other is the
evaluation of the final product by the subjects who are
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the initiators and authorized to do so, i.e., the customers,
and the existing criteria in this direction.

It is important to find a mechanism for the for-
mation of criteria for expert activity and their sorting
in the research process when determining indicators
of the performance of tasks arising from legislation,
methods and solving organizational issues. The neces-
sity such as drawing up an opinion by an authorized
expert as a matter arising from the law, that is, a nor-
mative document, determining of addressing the ques-
tions posed to the research to an expert with appropriate
authority and availability of the eligibility criteria may
be shown as an example. Violation of this criterion di-
rectly affects the quality of the review. From this starting
point, the internal and external criteria of the expert
research process can be determined [19; 20].

In a staged study, where the quality assurance
procedure is carried out by an expert, one of the im-
portant conditions for the successful completion of the
study and excellent results is compliance with regulatory
and methodological guidelines. The general tasks of
preparation considered the first stage are listed below.
At this stage, the methods of observation, comparison,
and determination are used and the following tasks are
performed:

1. Resolution of normative issues: (1) the presence of
the type of expertise and compliance with the approved
list; (2) justification, motive, initiative of appointment
of expertise as a procedural measure; (3) the research
questions belonging to the expert’s specialty; (4) the
research object belonging to the type of expertise, spe-
cialty; (5) making clarifications with the entity that
appoints the expertise (completion of the research ob-
ject, submission of an additional object, the necessity of
on-site inspection of the object); (6) compliance with
the form of presentation of the research object, and the
procedure for formalization.

2. Resolution of methodological issues: (1) indication
of the source, methodology to which the expert method
is referred; (2) compliance of the method with the expert’s
qualification and its use in the expert’s qualification.

3. Resolution of organizational issues: (1) compliance
with the procedural terms established for expertise;
(2) ensuring that all of them join the research when the
research includes several types of expertise.

Thus, the criteria of the initial stage can be attribut-
ed to feasibility, completeness, compatibility, and author-
ity. The performance quality evaluation indicators and a
group of issues (normative, methodical, organizational)
covered by the evaluation are reflected in the Table 1.

Table 1. Quality assessment indicators

Criteria, indicators and solving issues for evaluating the quality of the initial stage of expert research
- N s Issues resolved
Criteria Criterion evaluation indicators -
by evaluation
Possibilit The presence of the type of expertise and compliance with the approved list;
y justification, motive, initiative of appointment of expertise as a procedural measure
Completeness Making clarifications with the entity that appoints the expertise (necessity of completing ]
P the research object, submitting an additional object, examining the object on-site) Resolution
C li ith the f f i f th h obj h d ofnormative
Compatibility ompliance with the form o presentatlor? o t e research object, the procedure issues
for formalization
Authorit Whether the research questions belong to the expert’s specialty;
y belonging to the type of expertise and specialty of the research object
Indication of the source and methodology to which the expert method is referred; Resolution
Compliance compliance of the method with the expert’s qualification and its use in the expert’s of methodological
qualification issues
. . . . Resolution
Compliance with procedural deadlines for expertise; o
Completeness . . of organizational
ensuring access to all types when the research refers to several types of expertise Lssues

Source: compiled by the author

The tasks of the next stages of expert research are
closer and the sources cited in their implementation are
similar or of the same type, so it is appropriate to express
performance criteria and evaluation indicators together.
At the same time, the level of solving the tasks of the next
stages depends to a large extent on the expert’s knowl-
edge and skills. Therefore, this factor needs to be taken
into account when formulating the criteria for stages.

In analytical research, which acts as the second
stage of expert research, tasks are oriented directly to

the research object. General criminalistic methods of
observation, measurement, modeling, description and
others are applied here. The purpose of applying those
methods is to reveal the characteristics of the research
object and to form a position on the questions posed
to the expert. Depending on the questions posed to the
expert, at this stage, it may be possible to finalize the
description of the research and proceed directly to the
conclusion. Research conducted in this way in the field
of expertise is called diagnostic research, and in this
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case, general criminalistic methods are mainly used. In
the research process, it is also possible to refer to the
requirements of normative documents, existing standards
in case investigation, and methods developed in the
specific expertise field. The result of the stage shows
the state of the research object and can conclude with
a positive, negative, or uncertain ending.

The next stage of the research involves the identifi-
cation of the research object specific to certain group ar-
eas of expertise, and special forensic methods are used.
The task of this stage is aimed at determining the identity
and similarity of the signs detected in the research object
in terms of quantity and quality. In the previous stage,
the qualitative and quantitative criteria of the research
object are important elements, but they are aimed at
determining the status of the object. The result of this
stage can be concluded as positive, negative, probability.
At these stages, compliance with the procedural dead-
lines (timely implementation, feedback, material return,
etc.), preventing confusion in the collection of samples
and choosing the right methodology used during the
research, and expectation of consistency of the applied
methods are considered quality assurance conditions.

Taking into account the credibility and reliability
of the research conducted initially, the main criteria at
the analyzed stages are highlighted. There are other im-
portant criteria to expect for expert research. These in-
clude objectivity, completeness, and comprehensiveness.

The sequence of actions that can ensure the performance
of tasks during the research phases is as follows:

1. Resolution of normative issues: (1) conducting re-
search in accordance with the Instruction on the organi-
zation of expertise; (2) working out the research in ac-
cordance with the formal requirements of the legislation;
(3) ensuring the objectivity, completeness, and compre-
hensiveness of the research in the order of subordination
(subordination relations arising from the position); es-
tablishing a mechanism for monitoring research periods;
(4) formalization of obtaining samples; (5) ensuring con-
trol of the protection of research boundaries on specialties.

2. Resolution of methodological issues: (1) correct
selection of general criminalistic methods and special
methods; (2) expected consistency of applied methods;
(3) determining the scope and extent of the research;
(4) ensuring the quality and reliability of the detected signs,
expecting them to be sufficient;(5) ensuring the obser-
vation of the progress of the research with images and
visuals; (6) being acceptable and legal of the methods used.

3. Resolution of organizational issues: (1) establish-
ment of mechanisms for compliance with research im-
plementation periods; (2) keeping the registration and
refund procedures; (3) prevention of confusion in col-
lecting samples for research.

Based on the above, it is possible to distinguish such
criteria as completeness, comprehensiveness, reliability,
validity, sufficiency and legality by stages (Table 2).

Table 2. Criteria for peer review

Criteria, indicators and solving issues for evaluating the quality of the initial stage of expert research
Criteria Criterion evaluation indicators Issues reso!ved
by evaluation
Conducting the research according to the instructions, due to the requirement
of the procedural type of expertise;
working out the research in accordance with the formal requirements
Legality of the legislation; )
controlling the objectivity, completeness, and comprehensiveness of the research ReSOh.ltloln
in a subordination order; of normative issues
establishment of a mechanism for monitoring the duration of research
Reliability Formaliz.ation of obtaining samples; o
control of the protection of research boundaries on specialties
Reliability Correct selection of general criminalistic methods and special methods
Keeping the consistency of th lied methods;
Completeness eepi gt_ eco 51§te. cy of the applied methods;
determining the limit and scope of the research .
Resolution
Sufficienc Ensuring the quality and reliability of the detected signs, expecting them of methodological
Y to be sufficient issues
Credibility Providing observation of the research progress with images and visuals
Legality Being acceptable and legal of the methods used
Establishment of mechanisms for compliance with research implementation
Completeness . .
periods Resolution
Legality Keeping the registration and default refund procedures of orgizrsllllzeastlonal
Reliability Prevention of confusion in collecting samples for research

Source: compiled by the author
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According to Article 26 of the Law “On Forensic
Expertise Activity” [16], it is necessary to evaluate the
results of the research in the expert opinion, to justify
and fairly express the final results on the questions. Un-
like other stages, participation of process participants
is not allowed during the finalization of the results ob-
tained. Methodologically, the expert opinion should be
based on the research results, and the results obtained
via technical means, methodical means, and expert
opinion should be expressed in a reasonable, clear and
straight manner.

It is necessary to solve one more issue making up
the totality of quality assurance in expertise creation,
and deemed as a continuation and an integral part of
the proposal mentioned above. It is the precise deter-
mination of the duties, tasks and targets that should
be performed by the structural entities (departments,
sections) making up the structure of the expertise in-
stitutions and operating within it. Each of the expertise
institutions has its own Regulations that determine the
directions of activity as a separate institution. Regulations
generally reflect the duties and rights of institutions
and the direction of their activities. The availability of
a document regulating the activities of the structural
divisions and departments responsible for the execu-
tion of the works, in turn, leads to the uncertainty of
the work scope to be performed by each division. The
presence of the manual of each department and unit
will reflect both general and specific features of its ac-
tivity. Therefore, in addition to the scope of work and
services to be performed by the department, it will be
possible to provide the necessary control over its im-
plementation. Simultaneously, it will be possible to re-
act flexibly to the deviations and shortcomings in the
expertise activity.

Discussion

The analysis of the publications related to the area
under consideration showed that the developments on
the evaluation of forensic results by statistical methods,
the implementation of quality management system in
forensic laboratories, as well as the analysis of the er-
rors of such implementation, were carried out all over
the world. These issues have been studied quite exten-
sively, but there is no unified system of standardization
procedures implemented in forensic activities in the
foreign literature.

A.K.S Alshebel writes that standardization is
defined as the process of bringing similar activities to
the same qualities [21]. Accreditation is carried out on
the basis of international requirements. These require-
ments include criteria for assessing compliance with
the specific requirements of certain activities and inter-
nationally recognized requirements in guidance docu-
ments. Such documents are developed by regional or
international accreditation bodies [22].

Cooperation on International Traceability in
Analytical Chemistry (CITAC) provides a procedure for

government agencies to recognize the provision of cer-
tain services by competent units. The definition of ac-
creditation for a laboratory involves the technical com-
petence of the laboratory. The laboratory is evaluated
and periodically checked for the reliability of tests and
analyses performed. This evaluation is carried out by a
competent authority in accordance with international
standards. Quality assurance is a system for ensuring
the quality of the work performed [23].

The International Laboratory Accreditation Co-
operation (ILAC) is an organization designed to develop
a communication network among accredited laborato-
ries that provides accurate and reliable results [8; 9]. This
system brings together many accredited laboratories
on a voluntary basis.

International Accreditation Forum (IAF) is an
organization that monitors reliability and adequacy of
accredited certification bodies [8]. European Co-opera-
tion for Accreditation (EA) is a non-profit organization
uniting accreditation agencies of European Union and
candidate countries [24]. These organizations bring
together established agencies around the world to con-
ductaccreditation of activities and conformity assessment
in the world. In the Republic of Azerbaijan, Turkish Ac-
creditation Agency (TURKAK) provides highly qualified
accreditation activities [6].

L. Bayram states that accreditation includes an
inventory of processes, personnel, and equipment. For
this, the laboratory must make a detailed work plan [25].
The ISO/IEC 17025 standards [17] call for a manage-
ment system that is continuously improved. This is
achieved by keeping track of control system objectives,
ensuring control of techniques and documentation to
ensure reliable test and calibration results. AK.S Alshebel
writes that ISO/IEC 17025 is a current normative standard
defining general requirements for laboratory competence,
which can be used for accreditation, e.g., for a digital
forensic laboratory [21].

RW. Byard and D.M. Butzbach argue that there are
limitations that pose serious threats to the quality of fo-
rensic practice, such as (1) lack of mandatory standardiza-
tion, certification, and accreditation and their programs;
(2) lack of qualified training and continuing education;
(3) effectiveness of supervision; (4) strict standards [26].

D.S. Islek, E.H. Yukseloglu admit that standard-
ization is necessary in forensic laboratories for the
following reasons: (1) international recognition of fo-
rensic laboratory reports (opinions); (2) international
forensic competition; (3) improved skills of forensic
laboratories; (4) quality of services provided; (5) world
forensic globalization processes; (6) increased condensed
in forensic laboratories; (7) speed of expert services while
ensuring quality [22].

The 1SO/17025 laboratory accreditation includes
several key sections, namely the personnel and technical
requirements. Speaking of quality management require-
ments, they are similar to ISO 9000 standards [27] for
quality management, but in a customized version for

Law. Human. Environment. 2022. Vol. 13, No. 3




Criteria for assessing the quality of forensic activities in different countries of the world

laboratory activities [20]. According to the international
standard ISO/IEC 17025 [17] the competence of per-
sonnel includes the ability to apply knowledge, skills
and personal qualities in activities. ISO/IEC 17025 [17]
standards divide laboratory personnel into internal
and external. Manageability and work performance in
accordance with the laboratory management system
are linked as general and particular, form and content:
without manageability of personnel, it is difficult to ex-
pect that the requirements of international standards
will be met. ISO/IEC 17025 [17] states that personnel
manageability is determined by the degree to which the
instructions of laboratory management are followed.
Competence is defined in the international standard
ISO/IEC 17025 [17] as the demonstrated ability to
apply knowledge and/or skills and personal qualities.
This definition brings to the fore the ability to do a certain
job, which can also be extended to a specific area of ex-
pertise such as craftsmanship [17].

D.S. Islek, E.H. Yukseloglu point out that technical
competence indicates the requirements to be met by the
laboratory [20]. Many factors determine the accuracy
and reliability of tests or calibrations performed by a
laboratory. These factors include (1) human factors;
(2) the environment and its conditions; (3) test, calibra-
tion, and validation methods; (4) equipment; (5) trace-
ability of measurements; (6) sampling; (7) handling of
test and calibration materials; (8) quality of test and
calibration results; and (9) presentation of results.

Achievement of objectivity in laboratory activities
in research or testing is of a purely applied nature and
is regulated through documentation of research/testing,
validation of research/testing methods, training and
clearance of personnel, maintenance of equipment. This
includes some additional procedures: calibration of equip-
ment, use of appropriate reference materials, provision
of interpretation manuals, verification of results ob-
tained and qualification of personnel, as well as records
on equipment or test preparation. The combination of
these procedures ensures the objectivity of the study. A
study or test carried out in this way can be confirmed
by obtaining the same results from different properly
trained personnel [28-30].

Modern globalization and integration processes
of introducing international norms in the national
Republic of Azerbaijan set new goals and objectives
for the introduction of international quality standards
in forensic science. Experience and practice of forensic
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Conclusions
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Last but not least, without an excellent quality
assurance system in the field of forensic expertise, it is
impossible to achieve the correct application of the es-
tablished standards for foreign quality assurance. The
analysis shows that there is no single, unified internal
quality assurance policy of the institutions performing
forensic expertise activities. There is a certain fragmen-
tation and lack of system in this field, even in norma-
tive regulation. Therefore, it is appropriate to develop
a concept of quality assurance that takes into account
the specific characteristics of forensic expertise. Along
with the relevant basic concepts, provisions on the or-
ganization and management of the quality assurance
system and the criteria for evaluating quality assurance
results should be reflected in the concept. Considering
the findings presented in the present study, it is recom-
mended to conduct research on the procedure for the
interaction of participants in a forensic examination
with further development of the optimization of their
communication in order to minimize bias, inaccuracies
and, as a result, unfair judgments.
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KpuTepii OLjiHKM AKOCTi CyA0BO-eKCIIEePTHOI Aisl/IbHOCTI B pi3HUX KpaiHaX CBIiTy
Haisb 16aa A66acoB

HaykoBo-kpuMiHanicTuuHUM 1eHTp MiHicTepcTBa roctulii Pecny6siku A3epb6aiixaH
AZ1000, Bys1. Xaranu, 24, M. baky, Azep6aiixaHcbka Pecniy6.tika

AHomayis

[no6asnisaris cBiTOBOI CHiJIBHOTH CIpHUsa SKICHUM 3MiHaM y colia/ibHO-eKOHOMIUHIiN cdepi, 1110 MpU3BesIo 0
TpaHchopMalii 3104MHHOCTI B A3ep6ai/pKraHcbKil Pecniy6sini. Y Haur yac cyfoBo-MeJUYHa eKClepTH3a cTajia
KJIIOUOBUM IHCTPYMEHTOM Yy Mpoleci 34iiCHeHHA npaBocyajs. KpuMiHasbHe NPOBa/»)KeHHA He € BUHATKOM.
3acTocyBaHHA Cliellia/IbHUX 3HaHb y MPOIeci pO3KPUTTS Ta PO3CJIilyBaHHSA 3JI0YHMHIB, 3a0e3MeYeHHs NpaBa Ha
3aXMCT Ta Npe/ICTaBHUITBA IPaB NOTEPMIIMX Ma€ 0cO6/IMBe 3HAYEHHS B T06Y/I0Bi MPaBOBOI0 TA JIeMOKPATUYHOIO
cycninbcTBa B Asepbaiipkani. AkpejuTalisi CyZ0BO-eKCIEPTHUX JabopaTopil € HeoOXiZJHOH YMOBOIO s
BU3HAUEeHHS KpUTepiiB OLIHKU SKOCTi CyZoBo-eKcrnepTHOI AisibHOCTI B Asepb6aikaHCbKid Pecmy6.ini.
MeTor HaAyKOBOro JOCJi/PKEHHS € BHU3HA4Y€HHS KPUTEPIIB OLHKHU AKOCTI CyAOBO-eKCIepTHOI AifJIbBHOCTI B
Azep6aipKaHcbKil Pecy6utini B mopiBHAHHI 3 iHIMMMU CBITOBUMU JifiepaMu. [lJ1s1 JOCATHEHHS METH HAYKOBOTO
JLOCJTi/PKEHHS] BUKOPUCTOBYEThHCS ccTeMa (pisocodpcbKuX, 3araJbHOHAYKOBUX i creljiaJibHO-HayKOBUX METO/IiB
(mopiBHSAAHHS, ONMC, aHAJI3 1 CHHTe3, IHAYKL s, AeAyKLis i aHasoris, abcTparyBaHHs, y3araJbHEHHs, CHCTEMHUN
nifxig tainmi). Y ctaTTi po3risiHyTO TeOpeTUYHI, HOpMaTHBHO-NIPAaBOBi Ta MPaKTU4HI 1po6sieMu GopMyBaHHSA Ta
3aCTOCyBaHHSA KPUTEPIiB OI[iHKU IKOCTi Cy/10BO-eKCcIepTHOI AisibHOCTI B Pecniy6.tini A3ep6aiimkas. JlocaimkeHHs
MoKa3aJsio, 110 Mpo6JieMHd BU3HAYEHHSI KPUTEPIiB OI[iHKY SKOCTI Ta akpeAUTAIlil Cy0BO-eKCIEPTHOI AisJIbHOCTI
He ZI0CTaTHbO BUPIMIYIOTHCS Yepe3 HeJJOCKOHAIICTh YUHHOTO 3aKOHOJABCTBA B A3epbaiipkaHcbKiil Pecry6urini.
PesysibTaTOM JlOC/Ti/PKEHHST CTa/la pO3pOOKa MMOKA3HHUKIB OL[iHKU SIKOCTi JAisIBHOCTI CYZ0BO-eKCIEPTHUX YCTAHOB,
30KpeMa HOpMaTUBHUX, METOAUYHUX, OpraHizaniiHux. [[pakTu4Ha LiHHICTb AOCIIPKEHHS M10JISTA€E B IPEe/CTaBJIEHHI]
JeTa/IbHOTO aHaJli3y J0CBiAy BIPOBa/»KeHHA HOBUX NIJAXOAIB CYA0BOI eKCIIepTU3U B KpaiHaX 3 PISHUMU CYL0BUMHU
cucteMaMu. JlocsiipkeHHS NpPeACTaBJIsIE NPAaKTUYHUM IHTepec AJid [if4iB CyZ0BOI CUCTEMH, SIKi 3aMalOThCs
PO3pO6KOI0 HOPMATUBHO-NIPABOBOI 6331 Be/leHHs CYA0BUX CIIpaB

Katouoei cnoea: akpeauTalliss KpUMiHATICTUYHUX JTab0PaTOPil, MiXKHAPOJHUM TOCBiA, rapaHTisl IKOCTI, CTAaHJAPTH,
3aKOHOZABCTBO, KpUTePii eKcriepTU3HU
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Global trends are now focused on such challenges as climate change, food security, the
development of biotechnology and genetic engineering, and the transition to non-conventional
fuels. The problems of promoting each of them in the global world are related to the need
for free agricultural potential, the availability of effective and unified legal regulation,
first of all, of breeding achievements in animal husbandry regarding the intellectual
property rights of breeders, its protection both during life and for heirs, since a patent
for an animal breed is an indisputable right of the inventor, which acts as a kind of legal
monopoly, the provision of which is guaranteed by the state, and patent protection
negates commercial use in the absence of the consent of its owner. The purpose of the
study is to analyse certain issues of legal regulation of intellectual property rights to
breeding achievements in animal husbandry in Ukraine and proposals for its improvement
through the implementation of the global experience. The research methods were chosen
considering the goals and objectives. During the research, philosophical (hermeneutical),
general scientific (logical, generalisation, praxeological, modelling, predictive, and
bibliographic), and special legal (formal-legal, comparative-legal) methods of scientific
knowledge were used. The study examines the current state of breeding achievements
in animal husbandry and the legal basis for regulating its establishment, protection, and
the possibility of inclusion in the breeder’s inherited property. Problematic issues in the
legal framework for the establishment and implementation of intellectual property rights
to breeding achievements in animal husbandry, ways to eliminate relevant conflicts are
proposed. The study analyses the international experience in processing law enforcement
documents for breeders and the possibility of protecting their rights. The research materials
can be useful for lawyers-researchers, business entities engaged in breeding in animal
husbandry, teachers, postgraduates, students of law schools, civil servants, and all those
who are not indifferent to the issues under study
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Introduction

The global biotech market is expected to grow by about
15.5% from 2020 to 2027 and reach a market value of
over 850.5 billion USD by 2027. The global biotechnol-
ogy market is divided into technology and application.
By technology, the market is divided into nanobiotech-
nology, tissue engineering and regeneration, DNA se-
quencing, cell-based analysis, fermentation, PCR tech-
nology, chromatography, etc. By application, the market
is divided into healthcare, nutrition and agriculture,
natural resources and environment, industrial process-
ing, bioinformatics, etc. In this market structure, agri-
cultural biotechnologies occupy 24% [1].

Even in the Middle Ages, there were communi-
ties that conducted control and protection of the intel-
lectual property rights of breeders. However, patent
legislation began to form at the end of the 18" — begin-
ning of the 19" century. The first patent law was passed
in 1790 in the United States, and a regulatory act directly
related to plant protection - in 1930 [2]. In a time, char-
acterised by a high level of instability, the presence of
crisis phenomena of climatic, military, economic, and
therefore food nature, breeding achievements in the
field of animal husbandry as objects of intellectual prop-
erty rights are gaining special importance. The national
policy focuses its efforts on the introduction of new
programmes and projects for the development of the
agro-industrial sector of the economy, the implemen-
tation of which provides, among other things, for the
establishment and functioning of the state register of
breeding animals, providing breeding entities with new
genetic resources and increasing demand for their ex-
port. According to the president of the NAAS, the im-
port of genetic resources in certain sectors has reached
critical values (for example, in dairy farming - 62%,
in poultry farming from industrial meat production -
100%), which should encourage farmers and other
market participants to their own breeding studies [3].

A special information system of the National In-
tellectual Property Authority (hereinafter referred to
as NIPA) has been created in Ukraine and intellectual
property centres are functioning. These are business
entities whose activities are aimed at implementing
educational and scientific programmes, respectively,
and improving the skills of participants in the field of
intellectual property; which could take on the functions
of providing legal assistance in the field of implemen-
tation and protection of intellectual property rights
in the field of biological and food safety. The issue of
intellectual property rights to breeding achievements
in animal husbandry was investigated by both agri-
cultural researchers and representatives of legal sci-
ence. In particular, S.L. Voitenko [4] summarised the
results of research obtained during the improvement
of Myrhorod pigs and their use in crossing, highlighted
positions on methods for preserving local Ukrainian pig
genotypes, in particular, the patented method for creat-
ing a genotype (Myrhorod + wild boar). T.V. Pidpala [5]
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determines that the selection of animals of domesticated
populations is the main way to improve the genetic
potential of cattle and pig breeds, which, accordingly,
will contribute to the growth of production of high-qual-
ity products and preserve the profitability of livestock
industries [2]. R.G. Shchokin justifies the allocation
of objects of intellectual property rights in separate
groups [6], H. Fedotova and S. Fyl [7] investigate the
content of the object of patenting and the conditions
of patentability of biotechnological inventions in ac-
cordance with the norms of international and national
legislation. Ye.F. Bobonych [8] investigated the issues of
inheritance as a form of alienation (transfer) of rights
to intellectual property objects, in particular, to plant
varieties in Ukraine. M.S. Clancy and G. Moschini [9] in-
vestigate the relationship between intellectual property
rights, market structure, and pricing of patented factors
of production in agriculture. ].K. Yu and Y.S. Chung [10]
identify the mechanisms for protecting the rights of
breeders to plant varieties and the specific features of the
activities of The International Union for the Protection
of New Varieties of Plants (UPOV).

The purpose of the study is to examine the legal
basis for establishing intellectual property rights to
breeding achievements in animal husbandry, analyse it
as an object of inheritance, and establish the possibility
of implementing the experience of individual countries
in solving such issues. The originality of the study con-
sists in combining the problems of legal regulation of
the establishment and protection of intellectual property
rights to breeding achievements in animal husbandry,
both for the breeder and their heirs; investigation of the
possibility of implementing certain international norms.

Materials and Methods

The main materials of the study are the norms of na-
tional legislation: the Constitution of Ukraine [11],
the Civil Code of Ukraine [12], the Law of Ukraine “On
Breeding Business in Livestock Breeding” [13], the Law
of Ukraine “On Protection of Rights to Inventions and
Utility Models” [14], the Order “On the Approval of the
Regulation on the State Register of Subjects of Breeding
Business in Animal Husbandry” [15], “Regulations on
the State Register of Breeding Achievements in An-
imal Husbandry” [16] and other by-laws in the field
of breeding livestock and the Practice of the Supreme
Court of Ukraine in cases of inheritance [17]. The study
was also based on international regulations: Agree-
ment on Trade-Related Aspects of Intellectual Property
Rights [18], Directive 2004/48/EC of the European
Parliament and of the Council of 29 April 2004 on the
enforcement of intellectual property rights [19] and
the European Patent Convention [20]. Information
from the State Register of breeding achievements in an-
imal husbandry [21] and the State Statistics Service of
Ukraine [22], data from the World Intellectual Property
Organisation (WIPO).
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The use of the logical method allowed for fully
formulating conclusions. The formal legal method has
become the basis for a comprehensive analysis of the
special legislation of Ukraine on intellectual property
rights in the field of animal husbandry and Directive
2004/48/EC of the European Parliament and of the
Council of 29 April 2004 on the enforcement of intellec-
tual property rights. Based on the formal legal method,
the content of norms and standards defining the con-
cept and procedure for state registration of breeding
achievements in animal husbandry is established. The
comparative-legal method was used to review and ex-
amine the relevant legal literature, basic scientific ap-
proaches to determine the tasks that were outlined for
research and analysis of national and international pat-
ent legislation. The comparative legal method was used
to review, study, and compare relevant legal sources,
the main scientific approaches that are aimed at solv-
ing the tasks of research, analysing national and inter-
national legislation on intellectual property rights. The
use of the hermeneutical method allowed analysing of
the content of the norms of international intellectual
property law in the field of animal husbandry, and the
norms enshrined in the current legislation that reflect
the procedure for establishing the rights of an inven-
tor in the field of animal husbandry, and the content
of norms that ensure the proper level of protection of
intellectual property rights. The hermeneutical method
was useful for establishing the concept of breeding
achievement in animal husbandry as an object of in-
heritance. The praxeological, modelling, and predictive
methods are used to determine the prospects for im-
proving the level of protection of inventors and their le-
gal successors (heirs) in Ukraine, considering existing
challenges: non-functioning of the Supreme Court of
intellectual property and inconsistency of special legis-
lation with the norms of the Civil Code of Ukraine. The
method of generalisation is used in the formulation of
conclusions and proposals based on the results of the
study, determining the range of prospects and vectors of
further research. The bibliographic method was useful
in identifying and compiling bibliographic characteristics
of normative acts of legislation on intellectual property
rights in the field of animal husbandry.

Results and Discussion

Updating the patent legislation will give an impetus to
the development of a competitive environment with the
involvement of national breeders, which will lead to the
development of the country’s agriculture and its invest-
ment attractiveness and export potential. Researchers
make a forecast about the further growth of demand for
the results of intellectual activity, which determines the
need for their effective legal protection [6, p. 152]. The
position that intellectual property rights can be crucial
for modern agriculture isreasonable. They make agricul-
ture attractive by encouraging investment in new tech-
nologies and creating assets suitable for trade. Among

the main intellectual property rights related to agricul-
tural innovation are: patents that protect inventions
and rights to plant varieties, the development of new
and distinctive plant varieties [24]. Chinese researchers
define “agricultural intellectual property” as a driving
force for the development of the agricultural sector, and
an important part of the national strategy for strength-
ening the country [25]. Undoubtedly, intellectual prop-
erty rights are recognised as important for agribusiness,
which are only strengthened by the collection and pro-
cessing of agricultural data and the subsequent ability
to package results into improved products, processes,
and services through platform providers. This type of
relevant intellectual property rights also complements,
in particular, conventional plant breeding, and the im-
pact of these innovations on agribusiness is estimated
at 7% for agrobiotechnologies [26]. Biological innova-
tions in agriculture have not enjoyed the protection of
official intellectual property rights for a long time, but
recently there has been a tendency to substantially ex-
pand and strengthen these rights [9]. In particular, to
motivate continuous innovation in the development
of varieties, the system should provide incentives for
breeders to create new effective varieties, for example,
exclusive ownership of the production and sale of these
varieties [10]. In turn, inheritance is multifaceted and
demonstrates complexities of various origins from con-
ventional, legislative, and religious sources [27].

The agro-industrial complex, the key component
of which is agriculture, forms food, and within certain
limits, economic, environmental, and energy security,
guarantees the progress of technologically compatible
sectors of the Ukrainian economy, and also contributes
to the establishment of socio-economic prerequisites
for rural development. However, according to the state
statistics service of Ukraine [22], the structure of live-
stock production by main components in 2021 was
different for different organisational and legal forms:
for enterprises - 57%, for households - 30.9%, and in
general in farms of all categories - 41.4%. At the be-
ginning of 2022, the number of cattle decreased by an-
other 6.5%, pigs - by 4.4%, sheep and goats - by 4.3%,
and only the number of poultry increased by 0.8% [22].
Therewith, according to the State register of breeding
achievements, in particular, in relation to cattle, over
the past decade, only one breeding achievement was
registered - the factory line of the leader of the 1926780
Ukrainian red-piebald dairy breed of cattle [21].

Ways to solve the accumulated problems in the
field of animal husbandry include the implementation
of measures for the conservation and reproduction of
the diversity of farm animal breeds in accordance with
the provisions of the Convention on the Protection of
Biological Diversity [28]. The most acute problem re-
mains that the vast majority of relevant participants do
not have substantial prerequisites for increasing the
number of farm animals and taking action to increase
the volume of livestock production. Along with this,
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industrial animal husbandry uses specialised, highly
productive genotypes of imported breeding, which ulti-
mately leads to the loss of genotypes of domestic breed-
ing and creates the problem of a substantial reduction
in genetic diversity, reducing animal resistance, and a
substantial dependence on the import of breeding (ge-
netic) resources. Evidently, creating conditions for the
conservation of agricultural animal breeds is a multi-
component and urgent problem not only for Ukraine
but also for the vast majority of states, primarily re-
garding the choice of forms, varieties of methods, and
minimum quantitative indicators of animals for conser-
vation. The UN concept is based on the reproduction
of the active component of the population by purebred
breeding methods and encouraging the remaining ones
to intensify their use in the crossing process. Therewith,
the minimum number, for example, of sows for conser-
vation is considered not less than a hundred, and the
main boars - ten heads or the corresponding amount of
sperm available [4].

The state guarantees national agricultural pro-
ducers of the latest selection, breeding (genetic) resources
a number of preferences: improvement and creation of
security conditions for the effective functioning of the
state register of farm animals, implementation of mea-
sures to introduce a system for assessing and estab-
lishing the breeding value of animals, organisation of
breeding accounting by creating automated information
databases on breeding (genetic) resources and increasing
their export potential. However, the Draft Concept of
the state program of cattle breeding industry develop-
ment in Ukraine 2030, presented for review in the rel-
evant ministry, according to the Deputy Minister of the
Ministry of Economy of Ukraine [29], establishes only
a mechanism for reducing the cost of attracting invest-
ment in this industry.

Therewith, actions to implement each programme
are directly related to funding, which is conducted in
such a way that it requires additional resources to attract
even without martial law. At the current stage, the allo-
cation of funds from the budget to finance the “Breed-
ing Programme in Livestock and Poultry Breeding at
Enterprises of the Agro-Industrial Complex” is not con-
ducted in the amount that was provided for by the bylaw
of the regulatory regulation, and compensation for the
cost of acquired corresponding genetic resources is pro-
vided at the level of 80% of their price [30]. Limited ac-
cess to funding is a substantial obstacle to the activities
of small organisational forms, and this applies not only to
Ukraine. Small and medium-sized enterprises, which are
the driving force for innovation, growth, job creation,
and social cohesion, are severely limited in their ability
to attract credit, both in high-income countries and in
emerging economies. According to the World Bank, the
volume of trade loans between legal entities in France
exceeds 50%, and for Morocco, it is less than 40%. The
study shows that the problem of financing can be solved
through a system of co-crediting, credit risk insurance,

Law. Human. Environment. 2022. Vol. 13, No. 3

expanding supply chains, and areas for using factoring
services. The World Bank, in turn, offers its own credit
programmes in export chains. Such measures should
lead to major changes in the financial integration of
small businesses and provide them with the necessary
financial resources for development [31].

Since now breeding achievements in the field of
animal husbandry are formed as a result of purposeful
creative activity of groups of breeding animals (breeds,
breed types, lines, families, etc.), which are characterised
by new genetic traits that are steadily transmitted to
offspring, and whose productivity indicators are ahead
of the types of animals that were before, then legally they
have the status of inventions (Art. 1 and 25 of the Law
of Ukraine “On Breeding Business in Livestock Breeding”,
hereinafter - the Law) [13].

Breed, along with its bio-zootechnical under-
standing and legal “nature” (due to patentability), is
also an economic category, a means of production. The
rate of breed transformation is directly mediated by
the growth of public needs for livestock products and
the growth of urbanisation processes. Currently, there
are challenges to the growth of agricultural livestock
production with an increase in its quality indicators,
which requires extremely high rates of the breeding
process [5, p. 35].

According to Art. 1 of the Law, purebred or ob-
tained in accordance with the approved breed improve-
ment programme animal, that has been registered in
the state books of breeding animals is characterised
by breeding (genetic) value and is suitable for use in
the breeding process in accordance with breeding pro-
grammes. Objects of breeding animal husbandry can
be: cattle, pigs, sheep, goats, horses, poultry, fish, bees,
silkworms, fur-bearing animals, and rabbits, which are
reproduced to obtain the products of their vital activity,
and participants in breeding in animal husbandry are:
owners of breeding (genetic) resources; legal entities
of various organisational and legal forms of various
forms of ownership and individuals - business entities
that take part in the development, storage, use, estab-
lishment, mediation of the breeding value of breed-
ing (genetic) resources, the conclusion of contractual
structures that determine the transfer of ownership
rights to breeding (genetic) resources, and transactions
that provide for the services that are directly related to
breeding in animal husbandry; owners of non-breeding
animals - consumers of breeding (genetic) resources,
and customers of breeding services in animal husbandry.

It was previously provided for the signing of a
joint order (for example, the establishment of a new
breed of chickens was jointly approved by the National
Academy of Agrarian Sciences and the relevant minis-
try [32]) to be able to obtain legal protection and es-
tablish a new breed of the animal by breeding achieve-
ments. The provisions of the Law of Ukraine “On Pro-
tection of Rights to Inventions and Utility Models” [14]
recognise the invention of animal breeds without
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extending legal protection to such an object (part 2 of
Art. 6) and provide for registration actions and entering
information in the State Register of breeding achieve-
ments in animal husbandry of Ukraine (hereinafter -
Register) [16]. As of the end of the first half of 2022, ac-
cording to the Register, 7 breeding achievements were
registered in sheep breeding, 15 in cattle breeding, 5 in
fish farming, and in general - 45 breeding achievements
in animal husbandry [21].

Even considering the fact that private compa-
nies, universities, and individual “bioenterprises” in the
United States have issued a total of over 660 patents
for animals, including 26 patents from 1997 to 2012
(World Intellectual Property Organization, WIPO [23]),
since 1999 the patent law has been changed and pro-
vides for the possibility of challenging any recently
issued patent in the Federal District Court or the Su-
preme Court, and such an appeal procedure has been con-
ducted in relation to two patents for animals [33]. Since
June 2017, the European Patent Office has introduced
amendments to the European Patent Convention (rule
28) [20]. It was decided that patents for conventionally
bred plants and animals will no longer be issued and
applications will not be accepted accordingly. However,
there are still “gaps”, in particular, the European Patent
Office did not consider the differences between genet-
ic engineering (which is patentable (rule 27) [20]) and
breeding (not technical, which is non-patentable), that
is, in the practice of this department, plants obtained as
a result of random genetic changes are patentable in-
ventions (for example, patent - EP 3560330) [34, p. 4].
Currently, there is an opinion that patents issued for the
use of natural genes, seeds, plants, and their crops are
one of the most substantial threats to food security at
the global level and may limit regional food sovereignty.
Patents create monopolies, that is, provided that pat-
ents are issued for conventionally bred plants and ani-
mals within geographical boundaries, the patent owner
can deprive other breeders of the opportunity to use
them for breeding new varieties or breeds, restrict their
rights through the existence of license agreements [34].

The Law, unlike Art. 485 and 487 of the Civil
Code of Ukraine [12], does not establish opportunities
for obtaining such a law enforcement document as a
patent for breeding achievements in animal husbandry
with the establishment of appropriate rights. Owners of
breeding (genetic) resources can take actions to obtain
certificates of breeding (genetic) resources that will
document the quality and tribal value of breeding (ge-
netic) resources in the context of conducting actions for
purchase or sale (Art. 1 and 13 of the Law). Therewith,
Art. 485 identifies two types of intellectual property
rights to an animal breed according to the criterion “ba-
sis of occurrence”, namely: intellectual property rights
to an animal breed certified by a patent, which cor-
relate with the provisions of Art. 424 of the Civil Code
of Ukraine and cover exclusive and other intellectual
property rights; another type of intellectual property

right to distribute an animal breed is confirmed by a
certificate of breeding (genetic) resources. This is a docu-
ment containing information about the breed of the ani-
mal, the results of a genetic examination, and the owner
of the breeding animal. The study suggested entering
information about the insurance contract in the form
of the Certificate of breeding (genetic) resources [35].

National legal mechanisms for recognising a se-
lection achievement as an object of intellectual prop-
erty provide for registration actions of the Ministry of
Agrarian Policy and Food of Ukraine and entering rel-
evant data in the State Register of breeding achieve-
ments in animal husbandry. There is a procedure for
recognising a breeding achievement through the ap-
probation procedure, which ends with the registration
of an act of the expert commission, making an entry in
the State book of breeding animals and signing a cor-
responding order on the recognition of a new breeding
achievement in animal husbandry. As a result, the order
determines the share of the breeder’s involvement in a
particular breeding achievement and the name of the
subject of breeding, which is assigned the status of the
original [16]. Therewith, the Law contains provisions
on the recognition of breeding achievements in animal
husbandry as an invention, but in accordance with the
established procedure, and it provides for the approba-
tion of sectional achievements in animal husbandry.

The legal regulation of the patentability of animal
breeds remains partially open both at the national level
and at the level of the European Union. It is possible
to consider the main provisions of the Agreement on
Trade-Related Aspects of Intellectual Property Rights [18],
so it is necessary to consider the possibility for the in-
ventor to create conditions for the protection of intel-
lectual property rights by appropriate means and methods.
Among the issues that arise with the development of
biotechnologies and the distinction between natural
breeding and genetic engineering, European research-
ers are increasingly raising the question of the ethics of
patenting animals [36]. The theory of “subjectivisation”
of animals is gaining scientific and normative justification.
The decision of the High Court of the states of Punjab
and Haryana of India, adopted in 2019, according to
which all animals are recognised as legal entities, and
their owners were declared persons in loco parentis
(instead of the father), deserves special attention [37].
Among the countries of the European Union, the first on
this path was Germany, which in 2002 started guaranteeing
animal rights [38].

Among the new areas of examination of the prob-
lem is the introduction of transgenic animals into the
wild, which can pose a threat to biodiversity, and possible
harm to agriculture, which will consist in a substantial
increase in the cost of agricultural production [36].

Within the EU, according to The European Patent
Convention [20], there is a regional procedure for ob-
taining a European patent based on a previously issued
national patent. A European patent for biotechnologies
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can be issued if they are of originality, inventive level,
and industrial suitability. A substance that was isolated
for the first time and information about its existence
was not available is recognised as a new substance. The
same procedure is introduced for microorganisms. The
DNA sequence, although it is listed in a known gene
library, will not be considered new until the special
hybridisation zones that are necessary for its isolation
and characterisation are considered known [7].

The author expresses support for the position of
the national scientific community on the expediency of
implementing Directive No.2004 /48 /EC of the European
Parliament and the EU Council of 29 April 2004 on en-
suring intellectual property rights in the relevant proce-
dural codes of Ukraine [39]. For the full implementation
of the procedure for ensuring the rights of a breeder, a
specialised judicial branch of government should func-
tion in the country. The beginning of the work of the
IP court (specialised court for consideration of cases
on intellectual property rights) will contribute to im-
proving the quality of consideration of relevant cases,
encourage the establishment of the same type of judi-
cial practice, and have a positive impact on the terms
of consideration of disputes. With the advent of a wide
range of methods of proof in the process, there is a real
need to improve the quality level in evaluating a sub-
stantial amount of evidence coming to court [40].

One of the factors that determine the level of
protection of intellectual property rights can be the de-
gree of certainty of the breeder’s hereditary rights and
the possibility of their protection. According to the pro-
visions of civil legislation, the results of intellectual ac-
tivity are objects of civil rights and can conduct free cir-
culation, including in the order of inheritance, provided
that they are not withdrawn from civil circulation, not
restricted in it, or not integral to the author. Objects of
inheritance include all the rights and obligations of the
testator at the time of opening the inheritance, which
are not terminated due to their death (Art. 1218, 1219
of the Civil Code of Ukraine [12]). The corresponding
position is taken by the practice of the Supreme Court
of Ukraine [17].

It was noted above that there are two types of in-
tellectual property rights to an animal breed that have
different grounds for occurrence (patent and registra-
tion actions). This raises one of the problems of forming
an estate - the inclusion of intellectual property rights
to an animal breed. On the one hand, the absence of a
legal mechanism for obtaining a patent, but the introduc-
tion of an approbation mechanism, on the other - the
term of validity of property rights to an animal breed,
which is established in Art. 488 of the Civil Code of
Ukraine [12]. The intellectual property right to distrib-
ute a variety has no validity period and is confirmed by
a certificate of breeding (genetic) resources. For heirs
whose testator is included in the relevant order on the
recognition of a breeding achievement in animal hus-
bandry, there are legal opportunities to consider it a
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law enforcement document and issue a certificate of
inheritance rights to intellectual property rights to a
breeding achievement in animal husbandry, the validity
period of which has not ended. In contrast to the provi-
sions of the Law of Ukraine “On the Protection of Rights
to Plant Varieties” [41], where there is a norm granting
heirs the right to apply for registration of a plant variety
(Art. 18), such a position is not provided for breeding
achievements in animal husbandry.

The need to improve the legal mechanisms for
establishing and protecting intellectual property rights
to breeding achievements in animal husbandry also de-
termines the substantial need for IP-specialisation of
judges. The full-fledged work of a specialised court is a
crucial prerequisite for obtaining a high-quality, prop-
erly motivated court decision, and the very existence of
a professional court will demonstrate the readiness of
the state to work together with both breeders-inventors
and investors in breeding.

The Ukrainian state has taken many steps towards
the establishment of a legal system for the protection
of intellectual property in the field of biotechnology,
first of all, the signing of the Convention for the Protec-
tion of Biological Diversity, the Paris Convention for the
Protection of Industrial Property and the International
Convention for the Protection of New Plant Varieties.
The Budapest Treaty on the International Recognition
of the Deposit of Microorganisms for the Purposes
of Patent Procedure, the Agreement on Trade-Related
Aspects of Intellectual Property Rights, the Association
Agreement between the European Union and Ukraine,
etc. should also be added to this list. [7]. Based on the
conducted research, the author of the study expresses
the following suggestions.

The positions of the Ukrainian legislative
framework on intellectual property rights to breeding
achievements in animal husbandry and scientific posi-
tions determine the importance not only of the object
itself but also its legal recognition and protection at var-
ious levels - national and international. The position of
Matthew S. Clancy and GianCarlo Moschini [9] that bi-
ological innovations in agriculture require official rec-
ognition of intellectual property rights and now there
is a tendency to expand and strengthen them, which is
directly related to the structure and level of market de-
velopment is considered relevant and justified. It is im-
possible not to agree with the position of X. Zhang [25]
on the importance of intellectual property in agriculture
for effective governance of the country. The position
of researchers of T.V. Pidpala [5], and S.L. Voitenko [4]
on maintaining at the state level its genetic poten-
tial in animal husbandry is important. The position of
H. Fedotova and S. Fyl [7] regarding the substantial im-
pact on the basic principles of patentability of progress
in modern biotechnologies, through the manifestation
of a wide range of ethical and moral problems that arise
with the formulation of criteria for patentability of all
living things, is justified. The position of Ye.F. Bobonych,




M.K. Karpych, and 0.M. Myron [8], which consists in
the fact that in the absence of a law enforcement docu-
ment for selection achievement, registration of inher-
itance cases in an undisputed manner will be possible
only with the introduction of appropriate changes to
national legislation is one that will ensure the protec-
tion of the rights of the breeder’s heirs not only in crop
production. The analysis of judicial practice on the pro-
tection of intellectual property rights in general and in
matters of inheritance of intellectual property rights
identified an urgent need for an effective specialised
judicial mechanism. National statistics of the livestock
industry indicate a gradual decrease in the number of
all animal species. Analysis of data from the State Reg-
ister of breeding achievements in animal husbandry
gives grounds to assert that the number of breeding
achievements over the past decade is minimal. It is
promising and effective to involve breeding entities in
the issue of harmonisation of national legal regulation
with European legislation.

Conclusions

The legal basis of intellectual property rights and breed-
ing achievements in animal husbandry requires unifi-
cation, and not only at the national level. The position of
the Civil Code of Ukraine should be continued in bylaws,
which will allow the effective implementation of the intel-
lectual property rights of both breeders and their heirs. In
the context of the modern world and global challenges
(military, biological, environmental, etc.), this issue is
becoming even more important. Based on regulatory
sources related to the establishment and functioning of
breeding activities in animal husbandry, it is possible to
conclude that it is necessary to support national breeding
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CesieKunjiiHe AOCATHEHHS Y TBAPUHHMIITBI SIK 00’€KT NpaBa iHTe/JIeKTya/IbHOI
BJIACHOCTI Ta 06’€KT cIaJIKyBaHHA B YKpaiHi Ta cBiTi

InHa BikTopiBHa l'opic/1aBcbKa

HaunioHasnbHUM yHiBepCcHUTET GiopecypciB i MpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O6opony, 15, M. KuiB, Ykpaina

AHomayis

CeiToBi TeHJeHIIil HUHI 30cepeIUINCh HA TAKUX BUKJIHKAX, IK-OT: KJIMAaTHU4YHI 3MiHH, IPOJIOBOJIbYA Ge3MeKa,
PO3BUTOK GioTexHOJIOTiH Ta reHHO] iHKeHepil, epexi/; Ha HeTpaAULiHHI BuAu nauvsa. [[po6emMaTHKa MPOCyBaHHS
KOXXHOTO 3 HUX y IJI06aJIbHOMY CBIiTi MOB’si3aHa 3 NOTPe6O0 BiJIbHOTO arpapHOro MoTeHIiialy, HasiBHOCTI
edexTHBHOTrO Ta yHipiKOBAaHOr'0 MPABOBOI'0 PETYJIIOBAHHS HacaMIlepe/ ceJleKIiHHUX 10CATHEHb Y TBAPUHHUIITBI
0/l0 TIpaBa iHTeJIeKTya/IbHOI BJIACHOCTI ceJieKLiOHePiB, KO0 3aXUCTY SIK 3a KUTTH, TaK i /g CHaJAKOEMIIB,
OCKiJIbKM NATeHT Ha MOPOJy TBAapUH € Ge33alepedyHMM I[PaBOM BHUHaXiZJHWKA, IKUH BUCTYINAE CBOTO POAY
IOPU/IMYHOI0 MOHOIIOJIETO, 3a6e3MeYeHHs IKOi rapaHTY€EThCs JiepKaBolo, a MaTEHTHUH 3aX1CT 3BOAUTh HaHiBellb
KOMepILiliHe BUKOPUCTAHHS 3a BiJICYTHOCTI 3roZii KOro BJacHUKa. MeTo0 CTaTTi € JOCTiKEHHSI OKPEMUX IUTAaHb
[IPaBOBOI'0 PEryJIl0BaHHS NPaB iHTeJIEKTYalbHOI BJIACHOCTI Ha ceJIeKLiHe JOCATHEHHS Yy TBAPUHHULITBI B YKpaiHU
Ta MPOTO3UIIil 111010 HOT0 yI0CKOHAJNIEHHS Yepes iMIlJieMeHTallilo CBiTOBOTO A0CBiAy. MeToau nocimkeHHs 6yJ10
00paHO 3 ypaxyBaHHSM Horo MeTH Ta 3aBJaHb. [lifi 4yac JociifPkeHHS BUKOPUCTOBYBaJMCh dinocodcbki
(repMeHeBTUYHUI), 3ara/IbHOHAYKOBI (JIOTYHUH, y3araabHEHHS, TPaKCeoJI0TiYHUH, MO/Ie/TI0BaHHS1, IPOrHOCTUYHUN
i 6ibstiorpadiunmii) Ta cneniasabHO-OPUANYHI (PopMaTbHO-IOPUANIHUH, TOPIBHAIBHO-TPABOBUN) METOLH HAyKOBOTO
nizHaHHA. JloCIiPKeHO Cy4YaCHUM CTaH CeJIeKIIiIMHUX JOCATHEHb Y TBADUHHUILTBI Ta IpaBOBi 3aca/iu peryJIl0BaHHA
111010 KOT0 BCTAHOBJIEHH, 3aXUCTY Ta MOXKJIMBOCTI BKJIIOYEHHH J10 CIIa/IKOBOT0 MaliHa cesieKLjioHepa. BctaHOBIeHO
npo6JieMHi MUTAHHS B MPAaBOBOMY Pery/l0BaHHI BCTAHOBJIEHHS Ta peasisallii mpaB iHTe/ieKTyaIbHOI BJIaCHOCTI
Ha ceJsIeKLidHI ZOCATHEHHS y TBAapUHHUITBI Ta 3alpONOHOBAHO CHOCOGHU YCYHEHHS BiZiMOBiAHUX KOJIi3iH.
[IpoaHasizoBaHO MiXKHAPOAHUH JOCBiA 1[040 0POpPMIEHHS TPABOOXOPOHHUX JOKYMEHTIB JJis CeJIeKLioHepiB
Ta MOXJIMBOCTI 3aXMCTy IXHIX NpaB. MaTepia/iy JOCaAipKeHHA MOXYTb CTaTH Y MPUTO/i IOpUCTAM-HAYKOBIAIM,
Ccy6’eKTaM rocrnojiaploBaHHS, 1110 3aliMalOThCs MJIEMIHHOI CIIPaBO y TBAPUHHUITBI, @ TaKOXX BUKJAaJadyaM,
acripaHTaM, CTy/leHTaM IPUJUYHUX HaBYa/JbHUX 3aKJIa/liB, lep>KaBHUM CJIY>KOO0BLSIM Ta BCIM HeGalayKUM J10
[OpyLIeHUX NUTaHb

Kawouoei cioea: npaBoBiHOCHHY Y cepi iHTeleKTya/IbHOI BJIACHOCTI, pe3y/IbTaTH IHTEJIeKTYaIbHOI TisIIbHOCTI

y cbepi TBApUHHHUIITBA, PE3Y/IbTATH iHTEJEKTYaJIbHOI JisIIbHOCTI y CKJIaZi CIaZIKOBOr0 MalHa, 3aXUCT MpaBa
iHTeJIeKTyaJIbHOI BJIACHOCTI, 3aXUCT MpaB CeJieKLioHepa Ta HOoro cnaJKoeMI|iB
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Ukrainian legal science, and the provisions of the legislation on certain issues require
more active practical implementation. In this regard, the educational system of the state
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free educational environment and increase the level of inclusivity in Ukrainian society,
but this is not enough. It is proved that the priority task remains to adapt the legislation
and practice of Ukraine to the requirements of international and European standards.
The study attempts to provide a theoretical justification for the implementation of the
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can prepare the basis for the successful implementation of inclusive education in Ukraine
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Introduction

The large-scale war launched by the Russian Federation
against Ukraine is a terrible tragedy for the Ukrainian
people and a huge challenge for the education sector.
Russian armed aggression in 2022 will lead to substan-
tial changes in the higher education system of Ukraine.
Its consequences, first of all, will be a reduction in pub-
lic spending on higher education and budget places in
higher education institutions, a substantial increase in
“educational migration”, which will lead to a substantial
reduction in demand for national higher education with
corresponding consequences for the teaching staff, ad-
ministrations, and network of higher education institu-
tions, and new challenges in ensuring the implementa-
tion of the rights of children and youth with disabilities,
special educational needs, and internally displaced
persons. The war leaves a heavy mark, but it is the edu-
cational sector that should neutralise and minimise its
negative impact on children and students as much as
possible. They should be the focus of attention of the
state, society in general, and individual communities.
Primarily, school teachers and teachers of higher edu-
cation institutions will face the task of finding various
professional approaches to such applicants.

According to the official data of the Prosecutor
General’s Office of Ukraine, as of June 30, 2022, 631
children were physically injured as a result of the war
in the country [1], and the number of psychologically
traumatised children is difficult to even imagine. These
are children who have experienced war trauma with
irreversible consequences: lost limbs, hearing, vision;
children who have experienced psychological trauma
with subsequent post-traumatic stress disorders: irri-
tability, attacks of aggression, emotional detachment,
apathy, chronic fatigue, etc.; displaced children, many
of whom have lost everything they had before the out-
break of hostilities, even relatives. This is exclusive to
the category of children. Teachers and institutions of
higher education will also deal with adult applicants
for education, such as military personnel of the Armed
Forces of Ukraine, participants in territorial offence, vol-
unteers who know about the horrors of war first-hand,
parents who witnessed children being killed in front of
them, and older people who, on the one hand, look for
an opportunity to apply the experience for society in
modern conditions, and on the other hand, also require
a special approach. It is mainly with such categories of
applicants that higher education institutions will work
in the coming years. Inclusive education, barrier-free
spaces, quality services, joint efforts of the state and
society should neutralise the negative consequences of
war for all these categories of applicants as much as pos-
sible and create an educational system in which they will
feel protected. The first priority in this process today is
to create appropriate conditions for these applicants to
have unhindered access to higher education.

The barrier-free policy of the state is aimed at
solving these problems, the key task of which is to create

a barrier-free environment in Ukraine, where all citi-
zens will have a full opportunity to exercise their rights
and gain access to full involvement in public life. There-
with, the organisation of a barrier-free environment in
Ukraine is usually considered within the framework of
the policy on persons with disabilities. However, as the
experience of foreign countries shows, this approach is
methodologically narrowed and atypical for European
and international practice. Leading countries consider
broader areas of barrier-free policy to be more produc-
tive; target groups are not only people with functional
disabilities, but also the elderly, mothers with children
under 6 years of age, children left without parental
care, and young people [2, p. 4]. This provides great op-
portunities for the inclusion of different groups of the
population in social processes.

Now in Ukraine, there are a number of chal-
lenges related to the existence of problems for differ-
ent groups of the population to realise opportunities
for full and barrier-free access to higher education. The
issues of creating a life without obstacles in the pub-
lic space and access to infrastructure facilities remain
urgent to solve. It is the representatives of such social
groups as children and adults with disabilities, the el-
derly, internally displaced persons as a result of mil-
itary operations, etc., that are the target audience for
which the national policy in the field of education has
been implemented in terms of creating a barrier-free
educational environment.

One of the promising measures in the field of pro-
viding various social groups with full and barrier-free
access to higher education is the creation of an inclu-
sive educational environment. It is the presence of an
inclusive educational environment in a higher educa-
tion institution that is the foundation for harmonious
professional growth of higher education applicants
with different educational needs and their further suc-
cessful self-realisation in society.

Research on the problems of creating a barrier-free
environment and introducing inclusive education is de-
voted to the investigation of a substantial number of lead-
ing researchers-representatives of various branches of
science. Thus, John P. Portelli and Patricia Koneeny [3] in
their works identify a philosophical approach to under-
standing the concept of inclusive education. Researchers
conduct a critical analysis of all available interpreta-
tions of the concept of “inclusive education” and em-
phasise that not all definitions and justifications for this
term have the same benefit. ].P. Portelli and P. Conini ar-
gue that “the concept of inclusion needs to be carefully
revised, engaging in a critically meaningful dialogue
about the democratic benefits of inclusive practice in
education” [3, p. 135].

M. Murphy, S. Thompson, D. Doyle, and D. Ferri [4]
focuses their research on the mechanism introduced in
Ireland for implementing the right to access inclusive
education. Researchers use a socio-legal approach to the
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study of the outlined phenomenon, relying on sufficient
interviews with key stakeholders in education in com-
bination with a legal analysis of relevant primary and
secondary sources, analyse current practices related
to the education of persons with disabilities. The expe-
rience of Ireland in this area is seen as an interesting
example for the state due to the history of marginali-
sation of children with disabilities in this country and
their relatively recent involvement in the concept of
inclusive education. Budh Singh and Abhishek Kumar
Prajapati [5] investigate the challenges of inclusive ed-
ucation in India. According to the researchers, inclusive
education should be implemented in an educational insti-
tution where applicants with different educational needs
are placed in a single educational environment and
have equal opportunities for proper education. India’s
experience in implementing barrier-free and inclusive
education policies is also interesting for Ukraine, as this
country has a fairly long history of inclusion and has
repeatedly taken various initiatives at the international
level to ensure fair and inclusive educational opportu-
nities for all people, regardless of their diverse needs. In
addition, India has developed an effective legal mech-
anism for inclusive education policy, which provides a
legal basis for its high-quality implementation.

Gaultier de Beco [6; 7] made a practical presen-
tation of the concept of inclusive education within the
meaning of the Convention on the Rights of Persons
with Disabilities of 2006, considering the discussion on
the social model of disability. The researcher denies a
narrow approach to the interpretation of the concept of
inclusivity, which is now a priority, and draws attention
to the expansion of the content of this term. According
to Gaultier de Beco, “the system of inclusive educa-
tion should be designed to provide equal social status
to all, eliminating any discrimination” [6, p. 24]. The
researcher focuses on the importance of an inclusive
educational environment in ending marginalisation.
D. Mitchell [8] in his papers emphasises that the scope
of inclusive education should go far beyond the educa-
tion of people with disabilities, covering all applicants,
regardless of their characteristics. According to the re-
searcher, “inclusive education is an idea whose time has
come for the whole world” [8, p. 26].

The purpose of the study is the analysis of the
provisions of international documents and acts of na-
tional legislation in the field of determining the legal
basis for the establishment of barrier-free education,
investigation of scientific approaches to the interpreta-
tion of the concept of inclusive education, determina-
tion of its content, purpose, and system, and outlining
the main areas for improving the policy of barrier-free
and inclusive education in Ukraine.

Materials and Methods

The study was conducted using a set of scientific methods
and techniques, which allowed for conducting a com-
prehensive analysis of the research problems - phil-
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osophical-ideological, general, and special scientific
methods. The use of the dialectics method contributed
to the examination of trends in establishing a barrier-free
educational environment and implementing the concept
of inclusive education and their impact on political, eco-
nomic, social, and environmental factors of the develop-
ment of society. The formal-logical method contributed
to the characterisation of the content of system-forming
concepts and constructions of the subject of the study,
such as “barrier-free”, “inclusion”, “inclusive education”,
“inclusive educational environment”, etc. The method of
analysis is used to analyse papers of researchers on the
subject of the study and in the characterisation of inter-
national, European, and national legislation regulating
the policy of barrier-free and inclusive education. Using
the synthesis method, the place of legislation regulating
relations in the field of forming an inclusive educational
environment in the legislation of Ukraine is established.
The formal legal method helped to identify the content
of the provisions of regulatory regulations and develop
proposals for their improvement.

The analysis of international documents regu-
lating the right to education and the rights of persons
with special educational needs was the initial stage of
the study. The next stage of the study was the examina-
tion of national legislation regarding the establishment
of barrier-free education and the introduction of the
concept of inclusive education. Special attention was
paid to the characteristics of the national strategy for
creating a barrier-free space in Ukraine. The study re-
quired a deeper understanding of the issues of analysing
scientific approaches to the interpretation of the con-
cept of inclusive education, determining its content,
purpose, and system. The final stage of the study is de-
voted to identifying the main areas for improving the
barrier-free and inclusive education policy in Ukraine.

In the process of achieving this goal of the study;,
international and European documents regulating the
implementation of the right to education and the rights
of persons with special educational needs, in particular,
the Universal Declaration of Human Rights [9]; the Con-
vention against Discrimination in Education [10]; the
Convention on the Rights of the Child [11]; the Conven-
tion on the Rights of Persons with Disabilities [12]; the
Council Directive (EU) establishing a general framework
for equal treatment in employment and professional
activities [13]; the Regulation (EU) of the European
Parliament and the Council on the European System of
Integrated Social Protection Statistics (ESSPROS) [14];
Council of Europe Disability Strategy for 2017-2023 [15],
etc.,, and regulatory regulations of national legislation in
this area: the Laws of Ukraine “On Education” [16], “On
Higher Education” [17], the Orders of the Cabinet of
Ministers of Ukraine No. 366 “On the Approval of the
National Strategy for the Creation of a Barrier-Free Space
in Ukraine for the Period up to 2030” [18], “On the Ap-
proval of the Action Plan for 2021 and 2022 for the Imple-
mentation of the National Strategy for the Creation of a




Deinega & Deineha

Barrier-Free Space in Ukraine” [19], etc., used statistical
data of information and analytical documents in terms
of calculating the index of social mobility for the inclu-
sivity of institutions and determining the number of
representatives of low-mobility groups.

Results and Discussion

Education is an instrument of comprehensive personal
development, so the right to education is enshrined in
many international human rights instruments. The Uni-
versal Declaration of Human Rights states that “every-
one has the right to education” (Art. 26) [9]. The right
to education guaranteed by the Universal Declaration
of Human Rights is protected by the International Cove-
nant on Economic, Social, and Cultural Rights [20] and
the Convention on the Rights of the Child [11]. States
that have acceded to these international instruments
should ensure accessibility and promote the develop-
ment of primary, secondary, and higher education. In
addition, the right to freedom of choice of education
at various levels is also enshrined in the International
Covenant on Civil and Political Rights [21].

However, neither the Universal Declaration of
Human Rights nor the International Covenants explicitly
addressed the right of persons with disabilities to edu-
cation. Even adopted in 1960, The Convention Against
Discrimination in Education [10], which prohibits dis-
crimination in education on certain grounds, does not
cover all barriers that may be present in the realisation
of the right to education. In particular, the Convention
does not regulate the issue of ensuring the right of
persons with disabilities to education.

Only the “Standard Rules for Ensuring Equal
Opportunities for the Disabilities”, adopted by the UN
General Assembly in 1993 [22], absorbed all the guiding
legislative principles in the humanitarian field and is
now the main international document that establishes
the basic principles of interaction between society and
people with disabilities. “Education for people with dis-
abilities should be an integral part of national educa-
tion planning, preparation of educational programmes
and organisation of educational institutions,” declares
Rule 6 “Education” [22].

A substantial turning point in declaring the right
of persons with disabilities to education was the or-
ganisation in 1994 of the UNESCO World Conference on
Education for Persons with Special Needs in Salamanca,
Spain. The Salamanca statement and framework for ac-
tion on special needs education urged states to “adopt the
principle of inclusive education as a law or policy” [23].

In 2006, the Convention on the Rights of Persons
with Disabilities [12] and its Optional Protocol [24] were
adopted, which provided for a number of rights that
combine the civil, political, economic, social, and cultural
rights of persons with disabilities. The countries that have
ratified this Convention have undertaken the obliga-
tion to ensure and guarantee, within their jurisdiction,
the realisation of all rights and fundamental freedoms

for persons with disabilities without discrimination
based on disability. Ukraine ratified this Convention on
December 16, 2009. In accordance with Art. 24 of the
Convention “for the purpose of exercising the right to
education ... State Parties shall ensure an inclusive edu-
cation system atall levels and life long learning.” Anyone
“cannot be excluded from the general education system
because of a disability,” and persons with disabilities
“can receive ... education on an equal basis with oth-
ers” [12]. Although the right to education was already
rooted in international human rights and enshrined in
several international and regional instruments, Art. 24
of the Convention on the Rights of Persons with Disabil-
ities is the first legally binding document that provided
for compulsory inclusive education.

In the process of developing international legal
support for barrier-free policy and inclusive education,
it is worth mentioning the UN Summit on sustainable
development, which was held during the session of the
UN General Assembly in September 2015. As a result
of the Summit, new development guidelines were ad-
opted, which were implemented in the final document
“transforming the world: the agenda for sustainable de-
velopment until 2030”, which approved 17 Sustainable
Development Goals and 169 tasks [25]. The implemen-
tation of the barrier-free and inclusive education policy
is correlated with Goal 11 “Ensuring inclusivity, safety,
resilience, and environmental sustainability of cities
and settlements” and EU policy documents in this area,
in particular: the Council Directive (EU) on establishing
a general framework for equal treatment in employment
and professional activities [13]; the Regulation (EU) of
the European Parliament and of the Council on the Eu-
ropean System of Integrated Social Protection Statistics
(ESSPROS) [14]; Council of Europe Disability Strategy
2017-2023 [15] etc.

Ukraine, as a country that preaches UN values,
supported the concept of sustainable development. The
adaptation of the Sustainable Development Goals in the
field of inclusive education was implemented to enforce
the strategic areas of national development of Ukraine
for the period up to 2030, based on the principle of
“Leave no one aside”. The state has ratified the main
international documents on the introduction of inclu-
sive education, in accordance with generally accepted
socio-economic and educational standards.

A substantial step in the development of inclu-
sive education in Ukraine was the adoption of the Law
of Ukraine “On Amendments to the Law of Ukraine ‘On
Education’ Concerning the Specifics of Access of Persons
with Special Educational Needs to Educational Services”
in 2017 (no longer valid) [26]. In the same year, a new
Law of Ukraine “On Education” was adopted [16], which
considers inclusive education as “a system of services
in education defined by the state, based on the princi-
ples of non-discrimination, perception of diversity of
people, maximum involvement in the field of education
of all participants in the educational process”, and the
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inclusive educational environment is defined as “a system
of prerequisites, techniques, and methods of their im-
plementation for joint training, education and develop-
ment of participants in the educational process, consid-
ering their special needs and opportunities” [16]. Art. 1,
19, and 20 of the Law define the principles of State Ed-
ucational Policy and educational activities using the
principles of inclusion [16].

The Law of Ukraine “On Amendments to Certain
Laws of Ukraine Concerning the Improvement of Edu-
cational Activities in the Field of Higher Education” in
2019 [27] also introduced corresponding amendments
to the Law of Ukraine “On Higher Education” [17], which
clearly states that institutions of higher education should
not just create conditions for the implementation of the
right to education by persons with special educational
needs, but provide them with conditions for obtaining
high-quality higher education.

A number of bylaws were adopted to fulfil the
declared obligations, such as the Decrees of the President
of Ukraine “On Improving the Effectiveness of Measures
in the Field of Rights of Persons with Disabilities” [28],
“On Ensuring the Creation of a Barrier-Free Space in
Ukraine” [29], Resolutions of the Cabinet of Ministers
of Ukraine “On Approval of the Regulation on the Inclu-
sive Resource Center” [30], “Some Issues of Creating
Resource Centers Supporting Inclusive Education and
Inclusive Resource Centers” [31], “On approval of the
Procedure for Organizing Inclusive Education in Higher
Education Institutions” [32], etc.

In 2021, the Cabinet of Ministers of Ukraine
approved the National Strategy for the Creation of
a Barrier-Free Space in Ukraine for the Period up to
2030 [18]. In compliance with the provisions of the Na-
tional Strategy, the Order of the Cabinet of Ministers of
Ukraine approved the action plan for 2021 and 2022
for the Implementation of the National Strategy for
the Creation of a Barrier-Free Space in Ukraine for the
period up to 2030 [19].

The National Strategy defines barrier-free as “a
generally accepted approach to the implementation and
implementation of national policy for the establishment
of unhindered opportunities of society in all fields of
life”, including in the field of education [18].

The strategy is represented by two main levels:
barrier-free framework conditions and barrier-free
standards. The barrier-free framework conditions pro-
vide for a person’s access to physical (accessibility of
objects in the physical environment), informational
(availability of various information in any form and tech-
nology, including using Braille, sign language, etc.), and
digital infrastructure (access to high-speed internet),
involvement in public life, the possibility of implemen-
tation in the social environment. Barrier-free standards
are based on the presence of barrier-free principles in
various fields of life, including in the field of education.
In the field of barrier-free education, a number of prob-
lems are identified, such as: inadequate professional
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training of educators and teachers, inappropriate level
of competence of employees of specialised services in
working with persons with special needs, insufficient
availability of experienced specialists in this field; out-
dated methods and approaches to work that do not co-
incide with modern realities; lack of consideration of
the specifics of the work on the organisation of the ed-
ucational process; low availability of higher education
institutions with special educational and informational
materials; inadequate material and technical support
with the necessary auxiliary means of communication
in the implementation of high-quality and affordable
services; unsatisfactory infrastructure of many educa-
tional institutions and service structures, etc.

“The ability of adults, young people, and children
to implement all types and forms of education; the abil-
ity of all participants in the educational process to meet
special educational needs; introduction of an inclusive
educational environment” [18] have become strategic
goals in the field of forming an educational barrier-free
environment.

However, despite the fact that international doc-
uments and acts of national legislation firmly estab-
lished the human right to inclusive education, the very
concept of inclusion has been and remains a “contro-
versial issue” with uncertainty in meaning. Now the
question is repeatedly raised about what is the content
and purpose of inclusive education and, accordingly,
what the system of inclusive education should look like.

Despite the fact that inclusion is recommended as
the best international practice in the field of education
and is considered “an essential component of any truly
democratic educational environment” [3, p. 134], there
is currently no clear definition of inclusive education.
UNESCO calls inclusive education “a dynamic approach
of positively responding to the diversity of learners and
considering individual differences not as a problem, but
as an opportunity to enrich learning” [4, p. 4], later “the
process of strengthening the capacity of the education
system to reach all learners” [4, p. 4].

In 2007, The UN Committee on the Rights of the
Child, in its commentary on the issue of education of per-
sons with disabilities, noted that “the purpose of ensuring
the implementation of the right of persons with disabili-
ties to education should be the introduction of an inclusive
education system” [33]. The creation of an inclusive edu-
cational environment should be preceded by a process of
systemic reform that involves changes and modifications
in the content, teaching methods, approaches, structures,
and strategies in education to overcome existing barriers.
Therewith, the concept of inclusive education should ap-
ply not only to persons with disabilities, but “also to learn-
ers from different cultural and linguistic backgrounds or,
in general, to any learner who needs additional support
to succeed in the education system” [6, p. 12]. In other
words, the educational environment should be designed
in such a way as to contribute to improving the abilities
and capabilities of each applicant.
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The committee on the Rights of Persons with
Disabilities states that inclusive education needs “a ho-
listic and systematic approach that requires all resources
to be invested in the development of inclusive educa-
tion and in the implementation of necessary changes
in institutional culture, policy, and practice” [34]. In ad-
dition, the committee draws attention to the fact that
the system of inclusive education should also be imple-
mented by ensuring that “all research and teaching staff
and other personnel receive the necessary training to
acquire the appropriate competencies to create an in-
clusive educational environment” [34].

Thus, as a conclusion from the general comments
of the UN Committee on the Rights of the Child and the
Committee on the Rights of Persons with Disabilities,
achieving success in implementing inclusive practices
in the field of education requires fundamental changes
in the educational culture, structure, practices, and
educational programmes.

The question of where exactly persons with dis-
abilities should exercise the right to education remains
“controversial”: in ordinary educational institutions or
special ones. Art. 24 of the Convention on the Rights of
Persons with Disabilities does not explicitly prohibit
special education or the opening of special institutions.
Gaultier de Beco states that the Convention “offers gov-
ernments some latitude in the practical implementation
of inclusive education” [7, p. 402].

However, in its Concluding Observations [35] on
state reports, the Committee on the Rights of Persons
with Disabilities expressed concern about the ever-in-
creasing number of persons with disabilities in isolated
educational institutions or in separate groups in ordi-
nary institutions, which contributes to their stigmati-
sation and alienation. The committee found that seg-
regation and exclusion of applicants with disabilities
from the general education system due to their specific
features is a serious violation of the right to inclusive
education under the Convention.

In this regard, the Committee defined the right
to education as “the right of all people to study in an
education system that considers the needs of all people,
including those with disabilities, and in which all ap-
plicants are perceived by all educational institutions,
regardless of their physical, intellectual, social, linguis-
tic, or other abilities. This involves not only providing
quality education but also changing discriminatory at-
titudes and creating inclusive systems in which the dif-
ferences and dignity of all people are equally respected
and valued” [36].

This aspect was drawn back in 1994 in the Sala-
manca statement, which stated that “ordinary educa-
tional institutions with an inclusive orientation are the
most effective means of combating discriminatory atti-
tudes, the centre for building an inclusive educational
environment and achieving education for all” [23].

Interesting is the theory of N. Fraser, according
to whom the core of the concept of inclusive learning is

the principle of “involvement parity”, which entails the
construction of such “social arrangements that allow
all ... members of society to interact with others to the
fullest extent and without any barriers” [37, p. 30]. The
concept of inclusion, according to N. Fraser, based on
the fact that no one should be assigned a lower social
status based on belonging to a certain group of people.
This concept should be based on the principle that society
can be fair only if it is guided by rules based on the value
of all individuals and human diversity [38, p. 113].

Thus, considering the above, inclusive education
is a high-quality education without barriers, which
emphasises equality in access and involvement to the
education of any person, responds positively to the in-
dividual educational needs and competencies of all ap-
plicants, and assigns responsibility for the adaptation of
persons with disabilities to the education system, and
not to an individual [39]. Together with other sectors
of the economy, education should actively work to en-
sure that every person, regardless of gender, language,
abilities, religion, nationality, or other characteristics,
receives the necessary support, and develops in accor-
dance with their potential [5, p. 128].

Inclusive education is a process, and a practice
of removing barriers, when opportunities open up for
all applicants, regardless of individual characteristics,
to learn and actively take part in the educational pro-
cess. Applicants who study together, learn to live to-
gether [39], and therefore inclusion is an important
element of human dignity. The scope of inclusive educa-
tion should go far beyond persons with disabilities and
should be expanded to cover all applicants with special
educational needs, regardless of their origin [8, p. 17].
Inclusive education: a) improves learning for all appli-
cants - both with and without disabilities, b) promotes
understanding, reduces prejudice, and strengthens so-
cial integration, and c) ensures that people with disabil-
ities are willing to work and make economic and social
contributions to their communities [40]. Therefore,
inclusive education involves changing the educational
culture with increased attention to the various needs of
applicants and individualisation [41, p. 164]. Inclusion
is not an experiment that needs to be tested, but a value
that needs to be followed [5, p. 128].

This requires a strong and inclusive education
policy, changing stakeholder attitudes, a flexible and
diversified curriculum, qualified professionals, and suf-
ficient financial assistance. System planning and effective
implementation of the declared plan are necessary.

In compliance with the provisions of the laws
of Ukraine “On Education”, “On Higher Education”, the
Resolution of the Cabinet of Ministers of Ukraine “On
Approval of the Procedure for Organizing Inclusive
Education in Higher Education Institutions”, the Na-
tional Strategy for the Creation of a Barrier-Free Space in
Ukraine up to 2030 in terms of the establishment of bar-
rier-free education in higher education institutions, all
necessary conditions should be created for the exercise
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by persons with special educational needs of the right
to access higher education. Each higher education insti-
tution should give the highest priority to improving its
educational systems to enable all future applicants to
exercise their right to higher education, regardless of
their individual characteristics and differences.

Higher education institutions should become as
architecturally accessible as possible, using universal
design in improving their educational premises, and
equipping suitable places for the work of students with
visual, hearing, and musculoskeletal disorders, etc.
Requirements for accessibility of educational institu-
tions are formed by State Building Regulations V.2.2-
40:2018 “Inclusiveness of Buildings and Structures.
Substantive Provisions.” [42], State Building Regula-
tions V.2.2.-3:2018 “Buildings and Structures. Educa-
tional Institutions” [43], and State Standard of Ukraine
B ISO 21542:2013 [44]. These norms apply to the de-
sign, construction, and reconstruction, in particular, of
higher educational institutions that meet the needs of
low-mobility groups of society [42]. The main common
features of low-mobility groups of the population are
difficulties in movement, the importance of social support,
a high risk of discrimination, etc.

It is considered relevant to create an Inclusive
Resource Centre based on higher education institutions,
the purpose of which would be to support higher educa-
tion applicants with special educational needs and de-
velop an appropriate mentoring institute. The Inclusive
Resource Centre should fully provide social support for
such applicants, starting from the stage of admission to
higher education institutions and ending with assistance
in employment, provide psychological, and often med-
ical-rehabilitation support. In 2017, a resolution of the
Cabinet of Ministers of Ukraine approved the regulation
on the Inclusive Resource Centre [30], which regulates
the procedure for creating and stopping the centre’s
activities, their main aspects, and its legal status.

Special attention should be paid to improving the
skills of participants in the educational process, in partic-
ular, research and teaching staff of higher educational in-
stitutions. Since the establishment of educational barri-
er-free regulation manages optimisation in the provision
of educational information, the use of modern educa-
tional learning technologies, appropriate techniques and
methods of communication in the educational process is
necessary. The corresponding specialists (psychologists,
consultants, social workers, occupational therapists,
physiotherapists, speech therapists, speech therapists,
etc.) should be involved in helping research and teaching
staff. High-quality inclusive education largely depends
on the quality of teacher training.

Despite the developed electronic educational
environment in higher education institutions of Ukraine,
it is necessary to continue developing distance learning
in the future, considering the educational characteristics
of all participants in the educational process. Therewith,
the introduction of exclusively distance learning for
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applicants with special educational needs, despite the
evident positive aspects, does not solve the problem of
their socialisation. On the contrary, this form of training
can substantially increase the isolation of such individ-
uals, ignore the development of their motivation and,
as a result, is not always productive. Therefore, a mixed
form of studying is relevant, which involves distance,
individual, and group work with such applicants.

The problem of educational, methodological, and
informational support for the training of applicants with
special educational needs is urgent to solve. Institutions
of higher education need, in particular, to introduce the
preparation of video materials of lectures and prac-
tical training sessions, which is particularly popular
in leading foreign institutions of higher education and
is recognised as an effective educational tool. However,
it is worth focusing even more attention on creating an
appropriate database of specialised literature necessary
for people with visual, hearing, and mental disabilities,
and an appropriate database of information materials.

Adaptation of the educational programme is
another key factor for achieving the goal of inclusive
education. According to UNESCO recommendations, an
important factor in the implementation of inclusive
education is the adoption of more dynamic and diverse
teaching strategies and flexible educational programmes
that can meet different needs in the provision of educa-
tional services [45]. As far as possible, the educational
programme should be a single educational programme,
that is, accessible to all applicants, in particular, to those
with special educational needs [8, p. 25]. The educational
programme should not only meet the diverse needs for
obtaining educational services but also be aimed at so-
cial integration and consider different teaching styles
and methods.

Creating a barrier-free environment in educa-
tion involves including not only people with functional
disabilities but also the elderly to the target audience.
According to statistical information from the Institute
of Demography and Social Research of the National
Academy of Sciences of Ukraine, by 2050 the percent-
age of people over 60 years of age in the country will
increase by one and a half times and will amount to
31% of the population. According to UN studies, in the
next fifteen years, the percentage of older people on a
global scale will increase by 56% [46].

Therefore, the development of adult education,
in particular, the creation of third-age universities, also
occupies a special place in the implementation of the
policy of barrier-free education. The development of
appropriate educational programmes aimed at meeting
the educational needs of the elderly based on higher ed-
ucational institutions and popularising such programmes
among the relevant category of applicants are con-
sidered relevant. This will provide an opportunity for
third-age applicants not only to gain relevant knowledge
but also to take an active equal part in public life and
feel a certain demand in civil society.




It is appropriate and very relevant today to de-
velop educational programmes and create conditions
that will provide professional training and retraining
for internally displaced persons and contribute to their
adaptation to new living conditions and accelerate the
process of their socialisation in the new environment.
According to the International Organisation for Migration,
as of mid-May, over 8 million internally displaced per-
sons were officially registered [47]. Ensuring the imple-
mentation of the rights of registered internally displaced
persons to education is regulated primarily by the Law
of Ukraine “On Ensuring the Rights and Freedoms of
Internally Displaced Persons” [48].

An effective policy of the state to overcome ob-
stacles to the full involvement of citizens in the social
environment, their social integration not only protects
fundamental rights and improves the comfort of life and
well-being, but also reduces general stress and acceler-
ates the economic development of the state in general.
Conversely, a low level of inclusivity negatively affects
the objective indicators of the state and the develop-
ment of civil society in the country. In 2020, when cal-
culating the Social Mobility Index for the inclusion of in-
stitutions, Ukraine ranked only 79% out of 82 countries,
64" in terms of accessibility to the technological envi-
ronment, and 55" in terms of lifelong education [49].
These are extremely low indicators, which undoubtedly
require improvement. The Social Mobility Index reflects
the degree of provision of social economic and environ-
mental needs of citizens in the state according to the
corresponding indicators. These indicators of the Social
Mobility Index in Ukraine demonstrate what the state
and, in particular, the government should strive for, so
that people, first of all, those with special needs, feel
comfortable in their country.

Conclusions

Inclusive education is a new perspective or approach
that provides an opportunity to realise the right to edu-
cation without any barriers, without any discrimination.
This is an educational philosophy and practice of human
society, which is changing and developing and aims to
raise the concept of social justice to a new, higher level.
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Peastizanis npaBa Ha J0CTyn 40 BUILOI OCBITHU: NOJIITUKA 6e36ap’epHOCTI
Ta iIHKJI3UBHOI OCBITH B Mi>KHAPOJAHUX JOKYMEHTAX
M aKTax Hal[iOHa/JILHOTO0 3aKOHO/IaBCTBA

IpuHa IBaniBHa /leliHera’, MapuHa AHapiiBHa /leiiHera?

'HanjonaibHUM aBial[ilHU YHIBEPCUTET
03058, npocn. Jlro6omupa I'y3apa, 1, M. Kuis, Ykpaina
’HaniioHa/IbHUHM YHIBEpCUTET GiopecypciB i MPUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayis

Y craTTi mopyuieHo oAHY 3 HaWHaraJbHIlIMX MpPo6JeM OCBITHBOI MOJNITUKM YKpalHU - 3anpoBa/KeHHS
iHKJIFO3UBHOI OCBITH — CUCTEMH OCBITH, sIKa aCUMIJIIOE MOTPebU pisHOMaHITHOrO KoJia 37,06yBayiB i cripssMoBaHa
Ha 3a/l0BOJIEHHs iXHIX moTpe6. 3asiBjieHa TeMa HAYKOBOTO JOCJi/PKeHHsI Ma€ BKpad aKTyaJbHUH XapakTep,
OCKIJIbKM € MaJ/IOZOCJIi/PKEHOK B paMKax HalliOHaJbHOI NpaBOBOI HAyKH, a MOJIO)KEHHA 3aKOHOJABCTBA 3
BU3HA4YeHOI Npo6JieMaTUKH MOTPe6yOTh aKTUBHILIOT0 NPAKTUYHOI'O BIIPOBA/KEHHS. Y 3B’A3KY 3 IJUM OCBIiTHSA
cucTeMa Hauioi Jep:kaBu Mae 6yTu pedpopMoBaHa HacaMmIepes Ha 3acajiaXx CxBajieHOI Hal[ioHaJIbHOI cTpaTeril
6e36ap’epHOCTi. ¥ KOHTEKCTi OKpEeCJeHOIro HalpsMy PO3BUTKY OCBITHBOI MOJITHUKU METOIO NpescTaBeHOi
CTaTTi € aHa/i3 HalliloHaJIbHOI HOPMATHUBHO-NPABOBOI 6a3u y chepi 6e36ap’epHOCTI Ta iHKJI3KUBHOI OCBITH Ha
BiZiNOBIAHICTE MI)XHAPOJAHUM Ta EBPONENCHKUM CTaHAApPTaM, IEPEOCMUCIEHHS BXKe peasli30oBaHol MOJITUKH Ta
MPaKTHUKU 3a6e3MeYeHHsI OCBITHBOTO MPOIlecy AJisi 0ci6 3 0COGJIMBUMH OCBITHIMU moTpebaMu. MeTomo 10TidyHy
OCHOBY JIOCJIi/[PKEHHS CKJIA/IHU Jia/IeKTUUHUN MeTO/l HAyKOBOTO Mi3HAHHS, 3araJIbHOHAYKOBi (GopMabHO-JIOTIYHUH,
aHasli3y Ta CHHTe3y) Ta cHeljiajJbHO-I0pUANYHUHN (GopMasbHO-IOPUAUYHUN) METOAU. Y CTATTi NpoaHali30BaHO
MDKHapO/{He, EBPOTENChKE | Hal[iloHa/IbHe 3aKOHO/IaBCTBO, 1110 pPer/laMeHTye IUTaHHS 3alPOBa/KeHHs 6e36ap€pHOro
OCBITHBOTO Cepe/I0BHINA Ta IHK/II03WBHOI 0CBITH. 3a pe3y/ibTaTaMH A0CJIiP)KeHHsI BCTAHOBJIEHO, 1110 6e36ap’epHIiCTh
Ta iHKJIO3UBHICTb - Iie I[IHHOCTI, AKi MarTh CTaTH GYyHJaMEeHTOM CYy4acHOI OCBITHBOI MOJIITUKH. 3'ICOBAHO,
mo YkpaiHa BKe poOGUTbH NeBHi opraHisaniiHO-npaBoBi KpPOKH, BU3HA4YeHi paTU(iKOBaHMMH MiKHApOAHUMHU
Ta €BPONENChbKUMU aKTaMH, 33/JIs1 CTBOPeHHs 6e306ap’€pHOT0 OCBITHBOI'O CepesioBHINA W MiABUIEHHS PiBHSA
iHKJIFO3UBHOCTI YKpaiHCbKOTO CYCHiJIbCTBA, OJJHAK LbOTO HEeJOCTAaTHbO. OGIPYHTOBAHO, 110 MepPLIOYeproBUM
3aBJlaHHAM 3aJIMINAETHCA ajanTalis 3aKOHOAABCTBA Ta NPAaKTHUKM YKpaiHM [0 BHUMOT MDKHApOJHHUX Ta
€BPONENCHKUX CTAaHJAAPTIB. ¥ cTATTi 3p06JIeHO cpoOy HaZaTH TeOpPeTHUYHe OOIPYHTYBAHHS BIPOBA/KEHHS
nosiTUKY 6e36ap’epHocTi i KoHUenuii iHK/I3UBHOI ocBiTH ¥ cdepi BULol ocBiTH B YKpaiHi. CTaTTA NpOMNOHYE
HaIpsAMU peaiisalii 3araJlbHOHaL[iOHaJbHOI cTpaTeril I IPaKTUKHY, AKI MOXKYTb NIATOTYBAaTU OCHOBY AJI YCIIILIHOIO
BIIPOBa/>KeHHA IHKJIIO3UBHOI OCBITH B YKpaiHi

Kawouoei caoea: iHk103i51, 0CBiTa, OCBITHSA OJTITHKA, 6e36ap’epHe cepeioBUIle, 0COOU 3 iHBaJiIHICTIO, 3106yBavi
3 0COGJIMBUMU OCBITHIMU NTOTpe6aMu
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“Amber issue” in Ukraine: prevention and consequences

Introduction

Amber is a petrified wood resin used for jewellery, deco-
ration, medicine, and perfumes. Samples with inclusions
of insects and plants are of great scientific importance
and are highly valued by collectors. Amber is usually
yellow to brown in colour, and individual specimens are
reddish-brown-red or reddish-brown in colour [1].

One of the main components of the development
of the social area of the economy, namely the level of
income of the population and the level of employment
of society, is the extraction of minerals on the territory of
Ukraine. Thus, in places where amber is mined, mainly
in the regions of the economic region of Polissya (Volyn,
Zhytomyr, Rivne regions), there is a noticeable unfavour-
able prospect of economic development [2].

Illegal amber mining adversely affects the eco-
nomic prosperity of both the state in general and indi-
vidual regions - places of the main deposit of valuable
raw materials. Ultimately, there is not only its illegal
extraction and sale but also, as a result, other fields of
public life do not function properly: the lack of official
employment, decent working conditions and payment
for citizens involved in the extraction, the growth of
a criminogenic atmosphere among the population. It
is also impossible to avoid the negative impact of such
mining on the ecological situation of these regions which
leads to their devastation and irrevocable destruction.

Considering the above, the purpose of the study is
to provide a comprehensive review of the amber mining
regulations, the subsequent processing of mining territo-
ries, the algorithm for the occurrence of tort obligations
of offenders and identify possible measures that will
work as a prevention of future natural resource crimes.

While writing the study, the papers of Ukrainian
researchers were used, for example, the paper by
V.E. Filipovich [3], which proposed a methodology that
can be used in the process of monitoring compliance
with environmental legal provisions in the territories of
open-pit mining, which is necessary against the back-
ground of present-day Ukraine. A study conducted by
0.V. Gulak and R.A. Grab [4] on the state of organisa-
tional and legal support for the amber mining process
in Ukraine also played a substantial role and proposed
ways to optimise this problem. Most of the sources used
are the papers of national lawyers, which are con-
tained in the Scopus and Web of Science databases,
for example, the study by R.O Movchan, A.A.Voznyuk,
D.V. Kamensky, 0.0.Dudorov, and A.V. Andrushko, which
highlights the problems of forming criminal legislation
regarding liability for illegal amber mining [5].

1. Existing Problems of Amber Mining

Interest in the issue of the legality of amber mining be-
gan to increase steadily only in recent years since the
average market price of amber reached over 10 thou-

sand dollars per kilogram. The need to adopt appropri-
ate legislation in Ukraine, which would become one of
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the components of legalising amber mining, has existed
for many years [6].

Citizens involved in the amber industry support
the government’s position that legalising the field will
help streamline mining and promote soil reclamation,
preserve the natural environment - hotbeds where di-
rect work takes place. Notably, not everyone agrees with
this approach to solving the problematic issue. Namely,
most of the local smugglers are trying by all sorts of
methods to prevent the state from being able to freely
dispose of amber deposits. They attract corrupt officials
and representatives of law enforcement agencies, who,
having their own interests, are ready to promote their
illegal activities and cover them up to do this.

State officials note: “Only six companies have
mining permits: two private ones, and four state-owned
enterprises that have recently been closed due to bank-
ruptcy or bureaucratic problems. The main amber re-
serves of Ukraine are concentrated primarily in forests
in the Rivne, Zhytomyr and Volyn Regions” [6].

Such a situation with state-owned enterprises
and licensed amber producers does not improve the sit-
uation in the industry, but only creates the appearance
of a state presence and conditional control of this issue.

Environmentalists note the egregious situation
that has developed on the ground, since there is already
a place of existence of such territories that are no longer
suitable for mining, even if this refers to legal extraction,
due to the fact that forests need at least a hundred years
to restore their bioresources, the reason for the ab-
sence of which is the wrong extraction procedure. Ani-
mals also encounter serious difficulties, because they
fall into pits and are not able to get out on their own [6].

Notably, smugglers do not adhere to basic mining
technologies, extracting rock with motor pumps, which
damages the drainage channels of underground water.
It will take many dozens of years to restore damaged
woodlands and fields to proper condition. Therefore,
even at this stage, the state authorities should approve
proper legal regulation and save the industry from un-
controlled barbaric amber mining.

In fact, it is appropriate to say that the state does
not conduct geological exploration for amber deposits.
Therewith, there is also no control over chaotic places
where raw materials are extracted by illegal diggers who
search for them at random.

Ukrainian mass media, activists, and environmen-
talists are making substantial efforts to increase atten-
tion to this problem. At one time, there was informa-
tion that law enforcement officers conducted raids on
amber digs, where amber is illegally extracted, seized
goods, and opened criminal proceedings against of-
fenders. As it was noted: “The amber mafia operates in
these regions, and mostly unemployed local residents
are involved in mining. This is a social problem. It is
complex” [7].
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2. Legal Aspect of Problem Solving

It should be emphasised that it is not enough just to
adopt a legal framework that will regulate the legal ex-
traction of amber and the corresponding procedure. It
is necessary to provide local residents with the oppor-
tunity to officially find a job and receive wages while
having proper and safe working conditions. As for the
corrupt state authorities and law enforcement agencies
that contribute to the shadowing of amber mining, it is
necessary to legislate such a measure of responsibility
that they simply do not have such desires. There was an
attempt to resist illegal amber mining through the law.
Thus, the Verkhovna Rada in the first reading adopted a
bill on the extraction and sale of amber, but it was never
finally adopted [8].

It should be emphasised that the problem of ille-
gal amber mining is dealt with not only by lawmakers
but also by the public. Round tables were held on this
subject, and the mass media sharply cover the prob-
lem and expose disclosure and criticism of those illegal
facts that are covered up by dishonest officials and law
enforcement agencies.

“The local population illegally extracts amber using
water pumps and the technology of leaching rock from
the soil column (up to 10 meters deep). The next stage
is the sale of such illegally extracted amber to unregis-
tered intermediary structures, after which it is exported for
further processing outside the country” [9]. The nature
of such mining is illegal, so those responsible for such
acts should be held accountable in accordance with the
current legislation.

Another factor that incites offenders is that pub-
lic authorities do not have information about the factual
extent of violations and damage caused to the environ-
ment. The State Ecological Inspectorate of Ukraine [10],
the State Inspectorate of Agriculture [11] and the State
Forest Protection [12] do not have data on the area of
disturbed land (forest fund), so it is expected that they
do not respond to violations [13]. Therefore, it is ex-
tremely important to adopt an appropriate regulatory
framework that would help to analyse all these points
and unify not only the process of amber mining but also
issues related to the application of liability to offenders
and other possible nuances.

“The proceedings of this category are difficult
from the standpoint of organising and conducting a
pre-trial investigation. This is due to the nature of the
way they are committed. The difficulty lies in the fact
that the extraction of amber, as a rule, is detected by
employees of the forest guard and employees of the State
Inspectorate of Agriculture, that is, from the moment of
committing a crime to the moment of its detection, a
certain period of time passes, which negatively affects
the fixation of traces of the crime and the use of forensic
means by which it is possible to identify the persons
who committed them” [14].

Experts emphasise that it is not so easy to bring
to justice those responsible for illegal amber mining in

modern realities. Because the fact of such mining is not
immediately noticeable and it is problematic to create
an evidence base. It should be added that often cases
are not initiated and amber mining continues to be con-
ducted by smugglers since law enforcement agencies
are also interested in this.

The initial stage of the investigation of the de-
scribed type of criminal illegal actions has certain fea-
tures, which primarily relate to the following aspects:
initiation, direct conduct, and documentary recording
of the inspection of the place of commission of criminal
illegal actions; establishment of the circle of persons in-
volved in a criminal offence, and specific circumstances
that are subject to proof [15]. That is, the investigation
of such types of offences is of a special nature. This is due
to the territory of their implementation and the need to
attract individual specialists who must establish the
relevant facts concerning amber mining activities.

The operational duty officer must take all mea-
sures to stop the criminal offence immediately after re-
ceiving a message about illegal amber mining, namely:
ensure the organisation of the process of detaining vio-
lators of the law, eliminating the negative consequences of
the offence, using the algorithm specified in the instruc-
tions for organising the activities of the duty service of
bodies (divisions) of the National Police of Ukraine [16].

The procedural order that exists when a new
offence is detected is general in most cases [17]. How-
ever, the pre-trial investigation of illegal amber mining
provides for a number of features. There are certain
features of conducting an investigative inspection of
the scene of such crimes. First of all, this procedure re-
quires the use of special knowledge. Therefore, during the
investigation of such types of offences, the investigator
should involve specialists who will provide the investiga-
tion with industry conclusions, for example, determine
the boundaries of the territory of illegal mining, types of
minerals, analyse samples of illegally extracted minerals
for further preparation of the report [14].

Depending on the situation and the scale of the
offence committed regarding illegal amber mining, an
operational investigator can involve specialists in the
field of geology, mining, chemists, employees of the
State Ecological Inspectorate, the Ministry of Environ-
mental Protection and Natural Resources, etc [11].

It is worth emphasising that, as a rule, the state
forest guard informs the public about detected viola-
tions and works closely with law enforcement and envi-
ronmental authorities within its competence.

Such crimes not only harm the economy of the
country but also negatively affect the ecological state
of territories that are rich in mineral deposits [18]. In
Ukraine, mineral resources are a unique and important
economic and strategic natural resource, which is defined
by the Constitution of Ukraine as an object of property
rights of the Ukrainian people, which is why special at-
tention is paid to the illegal mining of minerals of national
significance among the list of environmental crimes.
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The number of crimes in the environmental field
related to violation of the rules for the protection or
use of mineral resources is constantly growing [19].
Experts on such issues note that crimes in the field of
subsurface use can be committed both in the form of ac-
tion and inaction. However, as for the extraction of am-
ber by illegal means, these are always active measures.
The legislation distinguishes: methods of violating the
established rules for the protection of mineral resources,
methods of violating the rules for the use of mineral re-
sources, and methods of illegal extraction of minerals of
national significance [19].

In the case of amber smuggling, there are always
active actions, this refers to the preparation, direct ex-
traction process, and hiding traces of the committed of-
fence. “The development of amber ores from Ukrainian
deposits can be conducted in an open way by excavator
and transport method. Ore processing is performed by
washing on metal sieves (screens). Sand and clay are
washed off with water, and pieces of amber are selected
and sent for sorting and further use. In addition, ille-
gal extraction of raw amber is conducted by the local
population of the Rivne region and Zhytomyr region us-
ing water pumps by leaching rock from the soil column
(up to 10 meters deep). A compressor and motor pump
are adjusted to the likely location. The latter consists of
an engine and a fire pump. Under high water pressure,
water is poured into this place. A pit is formed through
which amber, lighter than water, is pushed up” [18, p. 35].

In general, experts divide the methods of illegal
amber mining into those that are conducted by open
and those that are conducted by underground methods.
It is worth emphasising that each of them equally ad-
versely leads to the destruction of ecosystems - places of
illegal mining of mineral resources. According to experts,
the legal extraction of amber from sand deposits, accord-
ing to the established production standards, is generally
conducted mainly in two ways: mechanical and hydraulic.

The mechanical method involves the mechanical
development of an array of soil in an open pit or under-
ground. However, this method of extraction is defined as
economically unprofitable due to low profitability: first
of all, it not only has high operational and economic costs
but also negative consequences for the environment.

The second method, hydraulic, is conducted by
eroding the productive soil layer with high-pressure jets
and raising amber on the deposit surface using hydraulic
flows [20].

It should be emphasised that the legal technology
of amber mining should ideally provide the highest
level of amber extraction from the deposit with min-
imal human costs. A high level of productivity should
be ensured through the use of the latest technologies to
reduce electrical capacity and negative technogenic and
environmental impact on the environment. The pres-
ent forests and roads of some regions of Polissya have
the appearance of deep sinkholes since no one pays
due attention to the reclamation of excavated areas.
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Therefore, every year, due to illegal amber mining,
substantial forest areas are deliberately destroyed. In-
sufficient punishability and regulation by laws has led
to the fact that unique minerals are stolen [18, p. 37].

There are scientific approaches to solving this
problem by the prospect of strengthening the penalty
provided for by the current legislation to a more severe
one for offences in the field of subsurface use. Such a
step would be more justified because the damage caused
by amber smuggling activities poses a threat not only to
the country’s economy, but also to its ecology, environment,
and local legal order.

Notably, there were legislative attempts to re-
solve the issue of legalising amber mining, in particular,
through amendments and additions to the Draft Law of
Ukraine “On the Extraction and Sale of Amber” [8].

3. Prevention of Natural and Financial Problems

Unauthorised extraction of raw amber requires a com-
prehensive approach in many areas that are combined
to solve a common problem, in particular, legislative,
environmental, scientific, public etc. Only after the leg-
islative settlement of this problem, it is necessary to-
gether with researchers to create and process a mech-
anism for the reclamation of damaged land, which will
have maximum efficiency, since one of the main prob-
lems is ensuring the creation of new forests [6].

The environmental crisis, which has engulfed the
whole world due to the thoughtless economic activity
of humans and their indifferent attitude to the environ-
ment, threatens the world with a catastrophe. Global
warming, the lack of drinking water, and the natural di-
sasters that are present today are just harbingers of it. It
should be emphasised that the illegal extraction of am-
ber by destructive, artisanal methods is also part of this
harmful activity for nature that occurs in our country.

As for the current ecological situation, there
are changes in substantial areas of landscapes. It is
worth paying attention to the north-western regions of
Polissya, as they are most destroyed by incessant min-
ing. Unauthorised extraction of wood resin negatively
affects not only the economic sector of the regions but
also disrupts harmony in landscapes and relief structures,
in particular, causing disturbances in soils and ground-
water, which in the future leads to the destruction of
forests [21].

The destruction of forests conducted by smug-
glers in mines and damaging the soils and surface wa-
ters during amber mining directly destroy the local eco-
logical environment.

Representatives of the leading Ministry of Envi-
ronmental Protection and Natural Resources of Ukraine
in this area called for strengthening administrative and
criminal liability for the illegal extraction of amber
since the country does not have proper effective legis-
lation regulating legal relations in this area [6].

Clear legal regulation of amber mining and its
implementation will help to stabilise the situation in
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the industry and bring it to state standards. Ultimately,
not only the extraction itself requires regulation by the
state, but also the process of legal sale of amber and
products made from it.

The progression of these problems has led to se-
rious consequences concerning many fields of public life:
“This is the violation of the ecosystem of the Ukrainian
Polissya that has developed over the centuries, the
complete decline of state mining of a unique stone, the
predominance of opaque mining schemes and criminal
skirmishes, the lack of a legal market, its replacement
with shadow market and smuggling” [21].

Experts determine the following reasons for the
illegal extraction, purchase, storage, processing, and
sale of amber:

e “shallow occurrence of productive amber horizons
from the daytime surface, distance from densely popu-
lated centres, forest cover, and high swampiness of the
territory;

e absence or incapacity of laws on the protection of
mineral resources and regulatory support for labour activ-
ity in the field of extraction, production, and use of amber;

e unemployment and plight of the population, geo-
ecological ignorance of the authorities and local residents,
including the younger generation;

e ineffective counteraction to illegal amber mining
and trafficking in Ukraine by the Parliament, the Cabinet
of Ministers, officials of regional, district and rural ad-
ministrations” [21].

Only if decisions that will have a positive lasting
effect are made at the state level, then it will be possi-
ble to talk about solving the amber problem. It is also
necessary to approve the concept of activities of eco-
nomic entities for the development of amber deposits.
The main criteria for its creation should be the factors
that underlie the success of the amber mining industry:
economic, financial, and social.

The financial issue is what funds the entities will
receive from the activities of such an enterprise. Basi-
cally, rent is fully deducted to the state budget. It would
be acceptable if part of the fee remained at the places of
its payment, that is, in local budgets - this would certainly
have positive consequences [6]. The course of decentrali-
sation of power, which has been promoted in our coun-
try in recent years, should provide for this. Since taxes
and fees from the amber industry do not work for the
benefit of the relevant region but go to the general budget,
this does not contribute to the rapid development of the
relevant territories and is economically unfair.

As for social factors, the introduction of an enter-
prise specialising in amber mining will create a certain
social tension within society. Therefore, for the com-
prehensively successful functioning of such enterprises,
it is necessary to conduct explanatory work with the
population and determine the benefits for society, for
example, from solving the problem of employment [6].

Therefore, transparent activities in the amber
industry, the confidence of the local population in the

processes in it, and the understanding that legal mining
is for the benefit of the whole society, and not just corrupt
managers who create an illusive picture at state-owned
enterprises, while satisfying their own interests, will al-
low legalising business and contribute to the elimination
of unauthorised amber mining and smuggling.

However, it will not be easy to implement such
a process, since today the smuggling business includes
not only its organisers and direct performers, but also
provides for a more complex structure. Therefore, the
decisive methods of the authorities are necessary at all
levels of the state apparatus to prevent and counter-
act crime, which was the result of amber smuggling in
Ukraine.

Therewith, it is necessary to remember that in-
effective legislation and unauthorised extraction of the
fossil for a considerable time caused substantial damage
to Ukrainian forests. Thus, the authors consider it neces-
sary to introduce simple and transparent explanations
to consider the interests of local residents, the regional
community, and the state that will make a profit.

Dialogue and close cooperation of all stakeholders
can move any complex task forward. The same applies
to the regulation and establishment of regulations on
the amber mining and sales market in Ukraine.

As L. Khmurovska notes: “The experts include the
following main ways to prevent illegal amber mining:

o strengthening administrative and criminal liability
for illegal amber mining;

e introduction of a state monopoly on the extraction of
amber to overcome the illegal extraction of this material;

e establishment of appropriate export quotas, creation
of conditions for internal processing of amber;

e operation of 24-hours hotlines for reporting cases
of illegal amber mining;

o strengthening the work of law enforcement agen-
cies” [22].

First of all, to stop the process of illegal mining
and further solve it, it is necessary to have more control
in this industry. It is also a good idea to use the finances
received from fines in the interests of the territories
that are used in the extraction of amber, for example, to
conduct land reclamation. Using information resources,
it is possible to implement measures to prevent and mi-
nimise the negative environmental and economic conse-
quences of amber mining, and offences in this area [23].

However, it is still an open question of how to im-
plement all this in practice and defend it in the realities
of the national legislation of Ukraine. It is important not
only to consolidate the theory in legal provisions but
also to create conditions for the successful implemen-
tation of the measures in practice.

Conclusions

The authors consider it necessary to recognise that the
issue of illegal amber mining has only worsened in recent
years, although it has existed for several years. Ulti-
mately, amber attracted the human imagination from
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the very beginning of written history and, according to ar-
chaeological data, this wonderful product of the earth of
mysterious origin and unusual properties was known
to our ancestors.

There is a need to address the current critical state
of the amber industry through comprehensive changes
that should address many aspects of the country’s so-
cio-economic, educational, cultural, and political activi-
ties. It is necessary to raise the issue of adopting a num-
ber of fundamental legislative changes that would help
preserve the country’s national wealth - amber and
protect it from illegal mining and smuggling abroad.

The necessary changes should relate to the is-
sue of complete termination of non-state amber min-
ing in its places of deposits; introduction of sufficient
penalties in case of violation of the norms of regulatory
legislation in the industry; ensuring real reclamation
of all disrupted land; providing monetary support for
geological exploration and studies on amber by state
research institutes; solving the issue of employment of
the local population, including the development of the
infrastructure of local communities; ensuring civilised
forms of legal relations between territorial communities
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«ByplITUHOBE NUTAHHSA» B YKpaAiHi: IpeBeH1id Ta HACAIAKHU
Inna BosiogumupiBHa Jle6iab, Onekcii KOpiioBuy IliaayoHuin

HauioHasnbHUM yHiBepCUTET GiopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys. 'epoiB O6opoHy, 15, M. KuiB, Ykpaina

AHomayis

Y cTaTTi npoBeJieHO aHaJi3 CbOTOJEHHOT0 Mpoliecy BUAOOYTKY OYPLITUHY Ta OLiHEHO NpaBOBi HaCaifiKu
HeJleTa/IbHOI JisiIbHOCTI B OYypIITHHOBUAOOYBHIM ranysi. AKTya/lbHICTb POGOTH 3YMOBJIEHO MNOTipIIEHHSM
COLlia/IbHO-eKOHOMIYHOTO aCHeKTy »KUTTS IPOMaZiiH YKpaiHU y 3B’A3Ky 3 HECAaHKI[iOHOBAaHUM BH/I00YBaHHSM
CcUpOBUHU. HassBHUI daKT 3yMOBJIIOE METY JOC/i/PKEHHS, a caMe: aHaJli3 MPaBOBUX NPEBEHTUBHUX 3aX0/iB Ta
CHCTEMU HOPM BiJ[TOBiZIaIbHOCTI, 30KpeMa 3a HeJiepKaBHUN BUAOOYTOK CKaM 'siHiJIol cMouid. Y mociipKeHHi
BUKOPHUCTAHO TaKi MeTOAU MOUIYKYy, 0OpOOKH Ta BUKJAaJeHHS iHpopmamii: 3arasbHOHAyKoBi (dopMasbHO-
JIOTIYHUM, MeToJM aHaJi3y Ta CUHTe3y, KOHKpeTHu3auil Ta abGcTparyBaHHs, a TaKoX MeToAu iHAykuil Ta
Jenykuii) i cnenianbHO-ropuguyHi MeTonu (dopMasbHO-IOPUAUYHUM, MOPIBHAJBHO-TPABOBUM Ta METO[,
TJIyMayeHHs1 MPaBOBUX HOPM). Y po6GOTi BUCBIT/IEHI OCHOBHI MpOrajJyuHU y perjaMeHTi BUJ0OYTKY OYPIITHHY
Ta JieJIiIKTHUX 3000B’s1I3aHHSAX. 32 pe3y/ibTaTaMu po60TH BCTAHOBJIEHO OCHOBHUN HANpPsM /sl 3MiH: IOCUJIEHHS
BiiNOBiZa/IbHOCTI 3a HeJsleraJibHUM BULOOYTOK OGYPIITHHY, 30KpeMa BBeJIeHHs Jiep>KaBHOI MOHOMoJIii Ha Horo
BU/I00YBaHHS, NPUNHUHEHHSI HeJepKaBHOTO0 BUJOOYTKY LiHHOI CMOJIM. Y BHCHOBKAax CTAaTTi HaroJoLIEHO,
10 JIOCJ/i/PKyBaHe NUTAaHHSI NMOTpebye TAaKOXX BUBYEHHS IMPUPOAHUYHUX aclekTiB reosorii, reomopdouJorii,
naJsieoreorpadii i 6iosiorii Ta 3arasom ekosorii Micb po3po6KH GYPIITHHY, TOMY JIMIlIe KOMIIJIEKCHE BUPillIeHHS
MMTaHb Jeraiizanil BUA06YTKY OYPIITHHY Ha JlepXKaBHOMY PiBHI acTh 3MOT'y IPUBECTH ray3b J10 MiXKHAPOJHUX
CTaH/apTiB BUA00YBaHHS KOPUCHUX KONAJIWH. Pe3y/ibTaTH A0CIiPKeHHSI MOXYTh CTAaTH B IPUT0/[i HAYKOBISIM
y cdepi npaBsa, reoJiorii, exoJiorii, 6iosorii. A/pke Heo6xiAHI 3MiHM y nporeci Jierasisanii BUA0GYTKY OYPIITHHY
CTOCYIOTbCA He JIMIIe IPaBOBUX acneKTiB. Hanpukiaz, oAuH i3 3ax0AiB, CIpAMOBAaHUM Ha NO3UTUBHUH pe3yJIbTaT, —
peaJtizallis peKyJbTUBALLiHHUX NPOLEeCiB HA TEPUTOPIAX BUA0OYTKY OYPIITUHY

Kamwuoei ca08a: 6GypiiTHH, reoJioriss, KpUMiHaIbHA Bi[TOBiaIbHICTh, KOHTPabaH/1a, EKOHOMiUHE MPaBo
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Introduction

The issue of judicial protection of environmental human
rights is important because it is the result of the great-
est value - human life according to the Constitution of
Ukraine. Judicial protection of environmental human
rights allows a person to apply for protection of a vio-
lated right and protect it.

Researchers V. Ladychenko, A. Melnychuk,
L. Golovko, A. Burmak devoted considerable attention to
the study of the issue of protecting environmental hu-
man rights because in a joint scientific work on the sub-
ject “Waste management at the local level in the EU and
Ukraine” they raised an issue that is one of the most im-
portant in the field of environmental safety [1]. In addi-
tion, M.V. Krasnova and Yu.A. Krasnova also considered
the above, because in their study titled “Realisation and
protection of ecological rights of citizens: Theoretical
and legal aspects” they investigated all components of
Environmental Rights Protection, cited existing prob-
lems and suggested ways to eliminate them and further
prevent them [2].

Also researchers V.V. Ladychenko and L.O. Golovko
in their scientific work “Organisational and legal princi-
ples of environmental management” identified the issues
of judicial protection of environmental human rights, in
particular [3]. In the paper on the subject “Legal regu-
lation of waste management in Ukraine on the way to
European integration”, researchers S. Kidalov, V. Vitiy,
L. Golovko, V. Ladychenko analysed the legal regula-
tion of the implementation of environmental rights of
citizens through the prism of international regulatory
regulations, investigated the compliance of national en-
vironmental norms with international standards [4].

The issue of judicial protection of environmental
human rights, in particular, during the war, is extremely
important, because it implies a direct need for victims
to apply to international courts for the protection of
their rights.

Human life, which is the highest value, constantly
needs proper environmental conditions, which must
always be observed to ensure the normal existence of
people in the world. Environmental rights are often
violated and constantly need to be protected. The ob-
ligations of states, regarding access to justice in envi-
ronmental matters, are defined by the UNECE Conven-
tion on access to information, public participation in
decision-making and access to justice in environmental
matters (hereinafter referred to as the Convention) [5].

According to the provisions of the Convention, the
right to access environmental information, take part in
the process of making environmentally important deci-
sions, and challenge violations of such rights are guar-
anteed. States are required to ensure that the public
has access to procedures to appeal against actions that
violate the requirements of national environmental
legislation.

The practice of applying the convention by
Ukrainian courts, given the twenty-year period from

the moment of its ratification in Ukraine, is low. In the
Unified State Register of court decisions, there is almost
no information about quoting the convention in court
decisions, which indicates a low level of use of environ-
mental legislation in Ukraine.

Notably, court decisions issued by Ukrainian courts
sometimes trace attempts to apply Convention provi-
sions on the rights of the public to appeal to the courts
of decisions, actions, or inactions that were accordingly
committed in violation of environmental legislation,
given that the appealed decisions do not concern the
rights and interests of plaintiffs.

In general, the protection of environmental rights,
together with ensuring environmental stability on the
territory of Ukraine, is the responsibility of the state, so
the subject under study is relevant. According to Art. 50 of
the Constitution of Ukraine, public authorities and their
officials must ensure that citizens exercise the right to a
safe environment for life and health [6].

In addition, Art. 11 of the Law of Ukraine “On En-
vironmental Protection”, the rights of citizens in the field
of Environmental Protection, which were accordingly
violated, should be restored and protected in court [7].

The purpose of the study is to examine the issue
of judicial protection of environmental human rights in
general and in war conditions, in particular, a study of legal
doctrine and legislation in the relevant field, considering
the judicial practice of resolving relevant disputes.

1. Theoretical and Regulatory Features of Judicial
Protection of Environmental Rights

The researcher S.V. Storozhenko emphasises the impor-
tance of ensuring the strict implementation of environ-
mental human rights by the state, the introduction of an
effective system for their protection, the legislative con-
solidation of responsibility for violation of such rights
and the algorithm for restoring violated environmental
rights. The protection of environmental human rights,
according to the researcher, is a system of legal means
to ensure the exercise of environmental rights by a person
in the relevant field [8, p. 12].

The field of environmental safety and environ-
mental protection as a function of the state is of particular
importance because the implementation of the relevant
state task is aimed at preserving human life, the gene pool
of Ukraine, so it is to ensure the rights of citizens.

According to V.M. Lagovsky, in the protection of
environmental human rights, it is the court that plays
an outstanding role, because the issue of violation of
environmental law can be fully investigated during the
work of judicial bodies involved in the relevant legal
mechanism [9, p. 27-28].

There is no specialised court for consideration of
cases in the field of environmental law, so the consider-
ation of relevant cases is conducted in administrative
proceedings since more often the other party is a state
body and in civil, economic, and criminal proceedings.
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Thus, courts of general jurisdiction consider
cases in the field of environmental law, although they
do not meet the needs of society, despite the comments
of Ukrainians on judicial forums. For the protection of
their environmental rights, there is an opportunity and
the right to apply to international courts, because ac-
cording to Art. 9 of the Convention, citizens have the
right to apply to the court to appeal against the actions
or inactions of authorised bodies or persons, in case of
violation of the legislation on the natural environment.

The corresponding right of citizens to apply to
international courts for the protection of their environ-
mental rights is confirmed by the Law of Ukraine “On
Ratification of the Convention on Access to Information,
Public Participation in Decision-Making and Access to
Justice in Environmental Matters” [10].

After analysing the practice of cases against Ukraine
and not only, most often people apply to the ECHR for
the protection of environmental rights. In particular,
the Convention for the Protection of Human Rights and
Fundamental Freedoms provides for the possibility for
the International Court to accept complaints from in-
dividuals, groups of individuals, or organisations, if the
latter consider themselves to be those whose right has
been violated [11].

2. Features of Judicial Practice

Paying attention to the well-known cases of the ECHR
against Ukraine for the protection of environmental
rights, it is necessary to consider the decision in the
case “Dubetska and others v. Ukraine”, where an initia-
tive group of people appealed to the court for violation of
their environmental rights, namely, for detecting water
pollution along with subsidence of soils, flooding of the
territorial community in which they live, etc. The issue
was the impossibility of resolving the dispute between
the administration and the residents of the territorial
community, no balance was found in the interests of
these parties, so the International Court decided that
state bodies, during their industrial policy, should
establish a fair balance between interested persons
whose rights were substantially violated and society in
general. The court’s decision indicates the well-being of
the population of the whole of Ukraine, in particular, in
the context of resolving a dispute over industrial pol-
lution, which has a negative impact on people’s health,
which allows using the appropriate decision when con-
sidering the future similar cases [12].

Therewith, it is necessary to emphasise that this
does not mean English case law, which does not apply
on the territory of Ukraine, this refers to familiarising
with such cases before making decisions by national
courts in Ukraine.

Some researchers consider the most important
issue in the context of violating the environmental rights
of citizens - waste management. This refers to the dete-
rioration of the environmental situation due to the lack
of organised monitoring, prevention of environmental

Law. Human. Environment. 2022. Vol. 13, No. 3

hazards caused by the management of household waste,
etc. Unfortunately, the attention paid by researchers to
the legal doctrine in general does not affect the reform
of the state monitoring system or environmental safety
in waste management, and the national judicial system
has had almost no practice over the past few years
regarding the successful consideration of cases on the
issue of illegal waste management [13].

Researcher Yu.A. Krasnova believes that the na-
tional judicial system should be changed to ensure rap-
id and effective consideration of environmental disputes
because now the ineffective practice of environmental
protection requires a change in the judicial protection
of environmental human and civil rights. The researcher
suggests summarising judicial practice on the consider-
ation of environmental disputes and conducting infor-
mation work to increase public activity on the protection
of violated environmental rights. The researcher pays
special attention to the problem of mandatory examina-
tions to confirm the connection, which this study agrees
with [14, p. 56].

Today in Ukraine, there is a problem with the
practice of non-compliance by public authorities and
courts (judges) with environmental legislation.

It is worth giving an example of the violation
of the environmental rights of citizens due to the lack
of organisation of regulation of the issue of waste in
Ukraine because this problem existed before the war
and also exists during the war. Spontaneous landfills
and violations of the rules for recycling garbage pose
a risk to the environment and human life. According to
V. Ladychenko, in the field of household waste manage-
ment, the main goal should be to prevent the formation
of waste at the production stage and to ensure the max-
imum involvement of waste in civil circulation as sec-
ondary raw materials to minimise their disposal. The
main task is to introduce an efficient system of separate
waste collection, which allows attracting a substantial
amount of resources to economic turnover with maxi-
mum economic effect [15, p. 329-338].

The above is the basis for citizens’ appeals to
international courts, and in case of preventing the
above-mentioned problems, courts and state bodies
should understand their duty to ensure the implemen-
tation of environmental rights of citizens and do ev-
erything possible to ensure the implementation of the
relevant duty.

In addition to the typical characteristics of judi-
cial protection of environmental human rights, today
Ukraine is under the legal regime of martial law, and the
environmental safety of citizens is violated and cannot
yet be restored.

In connection with the military aggression of the
Russian Federation against Ukraine, martial law has
been imposed in Ukraine since 05:30 on February 24,
2022, which makes it necessary to take appropriate
measures regarding the organisational and legal features
of the state’s life.
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During the legal regime of martial law, the rights
of legal entities and individuals may be violated. Consid-
ering the number of attacks on the territory of Ukraine
by the Russian Federation and Belarus, and the number
of hits in bases for processing petroleum products, insti-
tutions engaged in servicing or processing chemical prod-
ucts, and considering the conduct of military operations in
the Chornobyl disaster zone, an important question arises
regarding the violation of environmental rights of citizens,
which can now be neither protected nor restored.

The actions of the aggressor during the war are
a direct threat not only to the environmental security of
Ukraine and its citizens but also to the environmental
safety of the whole world. This study notes the urgent
need to develop a mechanism for protecting the envi-
ronmental rights of citizens in such cases and create an
algorithm to prevent their violation.

It is proposed to consider examples of violations
of the environmental rights of citizens during the war,
in particular:

e February 24-25, 2022 capture of the Chornobyl
zone, as a result of which the radiation background was
exceeded by 7.6 times;

e February 26, 2022, the shelling of the Dergachevskyi
District of the Kharkiv region caused damage to the trans-
former, which led to the risk of leakage of radioactive
waste and failure of the radiation monitoring system;

e March 6 - rocket artillery attack on the Kharkiv
Institute of Physics and Technology - location of a nuclear
reactor with 37 nuclear fuel assemblies;

e March 10 - seizure of Zaporizhia NPP, mining of
the Kakhovskyi reservoir (coast) on the border with the
station [16]. Zaporizhia NPP is still captured and mined.

Regarding the damage caused by Russian troops
in the Chornobyl zone and the shelling of other energy
facilities in Ukraine, it is necessary to emphasise that
the corresponding results of the actions of the Russian
military carry the risk of energy danger. Researchers in
the field of environmental safety, having analysed the
consequences of improper handling of energy facilities
and their impact on the environmental rights of citi-
zens, concluded that it is the energy danger that can
substantially affect the environment, with which this
study fully agrees [16].

Despite the war, Ukraine must ensure that
Ukrainian legislation, in particular, in the field of envi-
ronmental law, is brought to international requirements
and European standards, as researchers emphasise in
their works [17; 18].

An important issue in terms of the environmen-
tal rights of citizens is access to information about the
environmental situation because it is this right that is
violated in the absence of factual data on environmen-
tal safety or the impact of events that occur on the
territory of Ukraine or another foreign country on
human environmental law, researchers note in their
works [19, p. 68-73; 20, p. 172-176].

In case of failure to provide access to environ-
mental information or violation of the above-men-
tioned right of access, violators may be subject to liabil-
ity, in particular, disciplinary or administrative. Notably,
during the COVID-19 pandemic or the armed aggres-
sion of the Russian Federation against Ukraine, there is
often a violation of the right of access to environmental
information, because there is no information, in particular,
the consequences of the presence of Russian troops on
the territory of the Chornobyl nuclear power plant or
Zaporizhia NPP, etc. [23, p.72-75; 24].

In addition, in the context of judicial protection
of citizens’ environmental rights, the availability of in-
formation as a citizens’ right should be ensured by law,
implemented in practice and protected in court to bring
the protection of citizens’ environmental rights to in-
ternational, in particular, European, standards.

Conclusions

Today, in the conditions of the legal regime of martial law,
the issue of judicial protection of environmental human
rights is relevant, important, and requires attention from
international courts.

In addition, today in Ukraine there is a problem
regarding the guarantee of citizens’ rights to a safe
environment, and the problem of non-compliance by
officials of public authorities and courts (judges) with
environmental legislation.

The relevant military actions are a direct threat
not only to the environmental security of Ukraine and
its citizens but also to the environmental security of the
whole world, and therefore there is an urgent need to
develop a mechanism for protecting the environmental
rights of citizens in such cases and create an algorithm
to prevent their violation.

Ukraine should strive to improve and improve
the regulatory support and implementation of envi-
ronmental rights of citizens, to European integration
in the field of environmental legislation, and the avail-
ability of information as a right of citizens should be
ensured by law, implemented in practice and protected
in court.

Only an effective information policy regarding
the ability of individuals to protect their environmental
rights and protect the right of citizens to information
at the international level by applying to international
courts is mandatory, and can become the only way to
prevent critical consequences of violations of environ-
mental safety within the country and abroad; the public
should apply to international courts to protect their
own environmental rights.

The issue of protecting environmental rights in
court is relevant and remains insufficiently investigated
from the review of the fleeting process of the relevant
field, the need for constant monitoring of appeals of
individuals for the protection of their environmental
rights, monitoring the practice of the ECHR, etc.
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IloHATTA TA CYTHiCTb CyA0BOTro0 3axXucry €KOJIOTiYHMX npaB JIKAUHHA

AHTOH CepriiioBu4 MUKHUTIOK

HanjionasbHUM yHiBepcuTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHA YKpaiHU
03041, By 'epoiB 060ponw, 15, M. KuiB, Ykpaina

AHomayis

HaykoBacTaTTAnpucBa4eHa JOC/IipKeHHIO CYTHOCTI CYyZ0BOI'0 3aXUCTY €KOJIONYHUX TPaBJI0JMHY Ta BUSHAYEHHIO
MOHATTA «CYJOBHUU 3aXUCT IpaB JIIOJUHU». AKTYaJbHICTb CTAaTTi 3yMOBJIEHO BaXKJ/IMBICTIO TeMHU CYAOBOrO
3axXMCTy eKOJIOTIYHUX MpaB B YMOBax BiHU. ¥ KOHTEKCTI peaJiialii MeTH HayKOBOI CTaTTi pO3KPUTO MUTAHHSA
CYZ,0BOT'0 3aXUCTY €KOJIOTIYHUX IpaB JIIAWHU 3arajoM Ta B yMOBaXxX BiMHH, AOCJIPKeHHS NPAaBOBOI JOKTPUHU
Ta 3aKOHOZLABCTBA y BiNMOBi/IHIN cdepi 3 ypaxyBaHHAM Cy/10BOi MPAKTUKU BUPIillleHHs BiAnoBigHuX cropis. Ilif
4yac A0CJIiPKeHHS MUTAaHHA CYZJ0BOr0 3aXUCTY €eKOJIOTIYHUX NpaB JIIJAUHU BUKOPUCTAHO NOPIiBHAJBbHO-IIPABOBUMI
MeTO/, 1110 I0NOMII MpoaHasli3yBaTH Ta NOPiBHATH HAYKOBI MO, Teopil, miAxXoau Ta po3risHyTH Npo6JieMHi
MUTAHHA 3a//19 OAAJbIIOro iX BUpilIeHHA. 3aBAAKA METO/Y y3arajJbHeHHS 3aCTOCOBAaHO MPOrHO3YBAaHHA 4YH
[IPONIOHYBAaHHS TBEPJ KEHb 111010 BJOCKOHAJ/IEHHA IIPAaBOBOI'0 PEry/II0BAaHHA 3aXUCTY €KOJIOTIYHUX NIPaB JIAWHY,
a 3aBJAAKU MeTO/Y aHasli3y BU3HAYE€HO O3HAKW NPUHLIUIIIB [IPAaBOBOr'0 PEry/JI0BAHHA 3aXUCTy €KOJIOTIYHUX IIPaB.
KpiM Toro, HayKkoBa cTaTTs CyIpOBOKYETHCS IUTYBAaHHAM HOPMATHBHO-IIPaBOBUX aKTiB, 30KpeMa Mi>XHapOJHUX
JIOrOBOPIB, IKUMH BpEryJboBaHO BCi nmozii, o Hapasi Bif6yBatoTbcs Mixk YkpaiHoto, pd Ta 6isopyccio, ofHaK
HaroJIOIYETbCSl HA HEBMKOHAHHI TaKUX MiDXXHApOAHHUX Z0roBopiB 3 60Ky 6Gisopyci i pd. ¥ crarTi 3ailicHeHO
aHaJli3 IyMOK HayKOBLiB Y cdepi 3aXUCTy €KOJIOTIYHUX MPaB, SIKi 3arajjoM XapaKTepU3yThb CYA0BY NPAKTUKY
3 PO3IJIsSi/Jly €KOJIOTIYHHUX CIOpPiB, HAroJIOUIYKTh Ha HEOOXiHOCTI Mi/IBULI[eHHS aKTUBHOCTI TPOMaZICbKOCTi 10
MHUTaHb 3aXUCTY MOPYLIEHUX €KOJIOTIYHUX IpaB. PO3MIAHYTO MPaKTUKY Cy[OBOrO 3aXUCTY €KOJIOTIYHUX IpaB
JIIOJIMHM Ta 3a3Ha4Y€HO XapaKTEePUCTHUKY NMPo6JieM, IKi iCHyI0Tb Y KOHTEKCT] 3aXUCTY eKOJIOTIYHUX MTPaB JIIOJUHHU.
Br3HaueHO 0COGJIMBOCTI CYI0BOr0 3aXHUCTY €KOJIOTYHMX MPaB JIIOJMHU Ta 3a3HAa4€HO OCHOBHI MPUKJIAJM 3HAYHOI'O
MOpPYIIEeHHs eKOJIOTIYHUX IPaB JIIAWHHU ITiJ] 4ac BiHHY 3 pd, 3a3HaYEHO AKUMHU caMe JiaMu po Ta 6inopyci Ykpaini
HaceJieHO WKoW y chepi ekosioriuHoi 6e3nexy, 3 6e3nocepe/jHiM 3a3Ha4eHHAM KOHKPETHUX 06'€KTiB, IKUM 6YJ10
HaHEeCeHO y/iap BiiCbKOBOIO TEXHIKOI0, y pe3yJIbTaTi 4oro i 3apa3 icHye pU3UK eK0JIOTIYHUX KaTacTpod He JIIIe B
YKpaiHi, a 1 y cycigHix kpaiHax. [[pono3unii 10 yj0CKOHa/IeHHS CYyA0BOr0 3aXUCTY eKOJIOTIYHUX MIpaB, BUKJIa/leHi
y il cTaTTi, € yHiKa/bHUMHU Ta ePeKTUBHUMHU JJIs1 CKJIQ/IaHHS HAayKOBUX TEKCTIiB Ta NMPOBEJEHHS 3aHATb y
BiZIOBIIHIM rasysi npaBa

Katouosi ci0ea: cynoBa npakTHKa, IPaBOBUM PEXUM BOEHHOTO CTaHY, €K0JIOT{UHI criopy, ekoJioriyHa KatacTpoda,
CYyJlOYMHCTBO y cepi ekosioriyHoro npasa
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The study is devoted to the investigation of the state of legal regulation of the organisation
of labour protection in farms of Ukraine. The relevance of the work is due to the need
to increase the level of protection of persons engaged in the activities of farms from the
influence of harmful and dangerous industrial factors, to reduce the level of industrial
injuries in this area. The purpose of the study is to examine the achievements of legal
science and analyse the current state of regulatory regulation of relations in the field of
labour protection organisation in farms to identify key problematic issues and develop
proposals for their solution. The following methods of scientific knowledge are used to
achieve this goal: dialectical, analysis, formal legal, and comparative legal methods. As a
result of the study, it was concluded that the organisation of labour protection in farms
is unsatisfactory. A number of changes are proposed to the legislation regarding the
method of organising labour protection on small farms and those where hired labour is
not used to improve the situation, in particular, regarding the possibility of assigning the
duties of the labour protection service to a member (members) of a farm. The procedure
for granting such powers is defined. The necessity to expand the range of issues that are
included in the training programmes on labour protection for managers of enterprises,
in particular, heads of farms, is justified. Namely, to introduce a mandatory investigation
of: systems and standards of health management and ensuring the safety of employees;
features of introducing a risk-oriented approach to the organisation of labour protection.
Proposals for the implementation of information and advisory projects (using internet
technologies) for labour protection specialists are formulated. Further work in the field
of reforming the legislation on the organisation of labour protection in farms (both in
theoretical and practical terms) should be focused on the preparation of normative acts
that would define a clear simple algorithm of actions for the heads of farms to ensure
law enforcement work, considering the specific features of this form of business activity
of citizens. The conclusions obtained in the study will be useful for lawmakers when
developing regulations on labour protection in agriculture, and for researchers when
investigating the problems of labour protection relations in this area
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Introduction

Ukraine is traditionally recognised as a state where the
agricultural sector is one of the leading in the economy.
This industry is providing the population with food, the
industry with raw materials, and plays an extremely
important role in society. Being one of the largest indus-
tries, agriculture provides employment for a substan-
tial number of people, primarily the rural population,
which has an absolutely positive social significance.

Therewith, agriculture is one of the most dangerous
industries, where work imposes substantial risks to
the life and health of the employee.

Despite the national policy aimed at reducing the
level of occupational injuries and improving the level
of labour protection both in Ukraine in general and in
the context of individual sectors of the economy, statistics
show a disappointing picture. Figure 1 illustrates the dy-
namics of occupational injuries for the period 2018-2021.
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Figure 1. Industrial injuries in agriculture, fishery, and forestry of Ukraine
Source: the histogram is based on the latest published official data of the State Statistics Service of Ukraine, which allow tracing
this indicator collectively in agriculture, forestry, and fishery [1]

According to the State Labor Service of Ukraine [2],
agriculture ranks third among the types of economic

activity in terms of the number of deaths due to accidents
as of 06/28/2022 (Fig. 2).
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Figure 2. Number of victims of fatal accidents related to production, by type of activity
Source: [2]
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There are a number of reasons for this state
of affairs. First of all, these are objective reasons that
follow from the specific features of technological pro-
cesses: a high degree of chemicalisation of agricultural
production, the use of technologically complex equip-
ment and devices, direct contact with animals and
plants, work in adverse weather conditions, in closed
ground conditions, the presence of peak periods (sow-
ing, harvesting, etc.). Due to the inability to completely
eliminate these causes, persons engaged in agriculture
may be exposed to the full range of harmful and danger-
ous production factors: physical (noise, temperature,
humidity, electromagnetic fields, vibration, dust, and
aerosols, working equipment elements, etc.); chemical
(pesticides, agrochemicals, etc.); biological (viruses,
bacteria); psychophysiological (contact with animals,
overexertion, etc.). However, there are also subjective
reasons, primarily organisational ones. As practice
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shows, they dominate among the causes of occupational
injuries. According to the generalisations of the State
Labor Service of Ukraine, in 2021, among all causes
of fatal accidents, organisational accounted for 73.6%,
technical - 13.2%, psychophysiological, technogenic,
natural, environmental, and social - 13.2% [3]. As in-
herent in all branches of economic activity, for agricul-
ture, the organisational causes of production-related
accidents are combined (and amplified) by the specific
features of the organisation of business entities and the
regulation of labour protection relations in them. This
refers to agricultural cooperatives and farms that use
the labour of their members.

Given the limited amount of work, the study em-
phasises the problems of legal support for the organi-
sation of labour protection in farms. According to the
latest officially published data [4], they now prevail in
structure of the agricultural enterprises (Fig. 3).

31851
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Farms, units

Figure 3. Number of agricultural enterprises in Ukraine

Source: [4]

Considering the importance of labour protection
for preserving human life and health in the course of
work, the issue of its organisation is constantly in the
field of view of researchers - specialists in various
fields. Recently, more and more attention has been
paid to determining the impact of the level of labour
protection on the effectiveness of investments in the
organisation of work of enterprises [5], analysing the
relationship between labour protection and financial
results of socially responsible companies [6], evalua-
tion of the enterprise labour protection management
system efficiency [7], and the impact of the competence
oflabour protection specialists on the occupational risk
management state [8]. Researchers are also interested
in questions about new (for Ukraine) aspects of labour
protection activities. For example, a risk-oriented ap-
proach to the organisation of labour protection [9], etc.
As for research on the legal aspects of the organisation

Law. Human. Environment. 2022. Vol. 13, No. 3

of labour protection in such a narrow area as farms, so
far there are no up-to-date findings. This issue was in-
directly addressed in the works of V.Yu. Urkevich [10],
0.A. Miroshnychenko [11], K.E. Danshina [12], and others.
The author of this study also considered the problems of
labour protection in agriculture [13]. However, these find-
ings have largely lost their relevance due to changes in the
legal field. Therefore, it is safe to say that today there is no
separate study of the problems of organising labour pro-
tection in farms under the legislation of Ukraine and the
development of proposals for their solution. Filling in this
gap is the purpose of the study.

Materials and Methods

The methodological basis of the research were such
methods of scientific knowledge as: dialectical; analysis;
formal-legal and comparative-legal methods. The dia-
lectical method was used as the basis for clarifying the




state of ensuring labour protection in agriculture. The
use of the analysis method allowed examining the posi-
tions of researchers regarding the legal nature of rela-
tions on the use of labour of persons in farms, including
relations on labour protection. The analysis method was
also used to identify legal conflicts and gaps in the legis-
lation regulating the methods of creating a labour pro-
tection service depending on the number of employees
on the enterprise. The comparative-legal method was
used to develop proposals for considering the positive
international experience of legal regulation of relations
on the organisation of labour protection in small enter-
prises (including farms). Clarification of the content of
legal provisions regulating relations in the field of la-
bour protection in farms and development of the au-
thor’s proposals for improving their legal support was
conducted through the use of the formal-legal method.

The study has as a regulatory basis on the current
legal regulations of Ukraine and acts of international
legislation. First, these are the basic normative acts
of labour legislation and legislation on labour protec-
tion: the Labour Code of Ukraine [14] and the Law of
Ukraine “On Labor Protection” [15]. The Law of Ukraine
“On Farming” [16] as a normative basis for determin-
ing the principles of formation and implementation of
activities of farms as a form of activity of citizens for
the purpose of making a profit in the field of agriculture -
in terms of regulating labour relations (including rela-
tions on labour protection) in such business entities.
The bylaw level of legal regulation of labour protection
organisation was analysed to identify problems and
determine prospects for improving the mechanism of
labour protection organisation in farms - the content
of the Standard Regulation on the Labor Protection Ser-
vice [17] and the Standard Regulation on the Procedure
for Conducting Training and Testing Knowledge on Oc-
cupational Health and Safety Issues [18]. Considering
the European integration course of Ukraine and the
important role of international standards in the field of
labour protection, the study processed the provisions
of such international regulatory documents as Council
Directive 89/391/EEC on the introduction of measures
to encourage improvements in the safety and health of
workers at work [19] and I1SO 45001:2018 “Occupational
Health and Safety Management Systems - Requirements
with Guidance for Use” [20]. The study also considered
the provisions of programme documents - the Concept
of Reforming the Labor Protection Management System
in Ukraine [21] and the EU Strategic Framework on
Health and Safety at Work 2021-2027 [22].

The generalisation of the level of industrial in-
juries in agriculture, distribution of the number of vic-
tims of fatal accidents related to production, by type of
activity and by the number of farms in the structure of
agricultural enterprises is based on the official data of
the State Statistics Service of Ukraine [1; 4] and the State
Labor Service of Ukraine [2; 3].

Results and Discussion

Farming, being a form of entrepreneurial activity of citi-
zens, is specific from the standpoint of relations on the
use of the labour of persons, since it provides for both
the labour involvement of its members in the activities
of the economy and the labour activity of employees.
The problem of labour relations in farms has repeatedly
become the subject of study [23-25], and for now, it
is not necessary to dwell on this aspect. The only thing
that is notable is that today the regulation of labour
relations in farms for members of such entities is con-
ducted based on the norms of the Law of Ukraine “On
Farming” [16] and acts of local rulemaking (charters
and agreements (declarations) on the creation of family
farms). Therewith, the degree of detail of regulation is
very low, which does not contribute to the proper level
of guaranteeing the rights of farm members in the use
of their labour. In contrast, labour relations between a
farm and employees are regulated by labour legislation.

As for relations in the field of labour protec-
tion, according to part 3 of Art. 3 of the Labour Code of
Ukraine [14], they are regulated both for members of
farms and employees in compliance with the guarantees
established by labour legislation.

According to Art. 153 of the Labour Code of
Ukraine [14] and Art. 13 of the Law of Ukraine “On La-
bour Protection” [15], the employer is obliged to guar-
antee safe and harmless working conditions/organi-
sation of labour protection. The Law of Ukraine “On
Farming” [16] in part 5 of Art. 27, imposes this duty on
the head of the farm. Its practical implementation oc-
curs, first of all, through the creation of a labour pro-
tection service at the enterprise. According to Art. 15
of the Law of Ukraine “On Labour Protection” [15] and
the Standard Regulation on the Labor Protection Ser-
vice [17], the labour protection service as a separate
structural division is created at enterprises with a number
of employees fifty or more people. This provision can
be implemented without complications in farms with
such a substantial number of employees for this organ-
isational and legal form. Moreover, with a high (full)
probability, it can be assumed that employees are nec-
essarily present in such farms since it is very difficult
to provide over 50 members of a farm exclusively with
relatives/members of the same family.

If the number of employees at the enterprise is
less than fifty people, it is allowed to assign the func-
tions of the labour protection service to persons with
appropriate training, having registered such relations as
part-time work. In designing this regulatory requirement
for farms, certain difficulties are present due to the pos-
sibility of two scenarios.

The first option. If a farm uses hired labour, then
the issue is solved simply: a person/persons from among
employees are determined, they receive appropriate
training on labour protection issues, and a part-time
employment contract is concluded with them. Since neither
the Law of Ukraine “On Labour Protection” [15] nor the
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Standard Regulation on the Labor Protection Service [17]
contain clarification regarding the type of part-time
work (external or internal), it is allowed to assign the
duties of the labour protection service to persons who
are external part-timers in farms.

The second option. The farm has less than fifty
employees and does not use the labour of employees,
limiting itself to the labour involvement of its mem-
bers. Then it is impossible to implement the considered
option of organising labour protection based on the
following. Part-time work, according to the theory of
labour law, is the performance by an employee under
the terms of an employment contract, in addition to the
main job, of other regular, paid work. This work is per-
formed in the free time from the main work. In other
words, part-time work is possible only within the frame-
work of an employment relationship and is excluded in
a membership relationship. As L.Yu. Velychko rightly
proves, persons who are relatives or family members of
the head of a farm can be employees of such a farm, but
simultaneously should not be its members [26, p. 117].
In turn, erroneous is the statement of V.V. Yeryomenko
about the possibility of labour relations with members
of the farm through the legal composition (the act of
joining the farm as a member and concluding an em-
ployment contract with such a person) [24, p. 48-49].

Considering all the above, it is impossible to as-
sign the duties of the labour protection service to a mem-
ber/members of a farm on a part-time basis. However,
remains the option of applying for a job as an external
part-time specialist. Then it is necessary to consider re-
strictions on the use of the labour of employees in family
farms: according to part 5 of Art. 1 of the Law of Ukraine
“On Farming” [16], under an employment contract, only
seasonal workers can work in a family farm, and indi-
viduals can be involved in performing certain works
that require special knowledge/skills and are directly
related to the activities of a family farm. On the one
hand, work in the field of labour protection falls under
these criteria, which allows hiring a specialist under an
employment contract to perform them. However, on
the other hand, the presence of at least one employee
excludes a family farm from the circle of subjects enti-
tled to additional financial support under Art. 13-1 of
the Law of Ukraine “On State Support of Agriculture of
Ukraine” [27].

Finally, if an enterprise (in this case, a farm)
has less than twenty people, it is allowed to involve
third-party specialists with appropriate training in
performing the functions of the labour protection ser-
vice through the conclusion of a contract with them.
The legal nature of such a contract is not specified, but
based on the fact that the regulation of labour relations
is mediated either through an employment contract or
through a civil contract, part 3 of Art. 15 of the Law of
Ukraine “On Labour Protection” [15] and paragraph 1.4
of the Standard Regulation on the Labor Protection
Service [17] refers specifically to a civil contract for the
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provision of services. Then the question arises: Can a
person with whom such a contract has been concluded
fully perform the functions of the labour protection ser-
vice? It is advisable to turn to the distinction between
labour and civil law relations to answer this question.
Notably, the discussions on this issue were completed
by the Supreme Court of Ukraine, which in its decision
in case No. 640/1099/19 of 14.05.2020 [28] clearly
defined their features. For an employment contract:
legal independence of labour, execution of instructions
and orders of the employer in the course of work, the
guarantee of remuneration, determination of labour
function, perpetuity (as a rule), defined rules and con-
ditions of material and disciplinary responsibility, pro-
vision of social guarantees. For a civil contract: focus
on a certain result, non-interference of the customer
in the process of performing work/providing services,
urgency, and freedom of the parties in resolving issues
of payment of remuneration for work. Hence, under a
civil contract, it is permissible to perform non-systematic,
periodic tasks related to labour protection on a farm.
This may include consultations, explanations on the
organisation of labour protection, assistance in pre-
paring draft documentation on labour protection, local
regulations in this area, assistance in formulating re-
ports on labour protection, conducting information and
educational activities with employees, etc. Therewith,
systematic, constant work on labour protection, which
should be conducted on a farm, meeting all the signs of
labour relations, cannot be conducted under a civil con-
tract, because then there will already be a concealment
of labour relations with corresponding negative legal
consequences in the form of legal liability. Thus, accord-
ing to the current legislation, in farms with less than
twenty employees, the duties of the labour protection
service can only be assigned to an employee/employees,
in particular, part-timers.

To resolve the issue of the method of Organisation
of the labour protection service in farms where there
are no employees, the author of the study proposes to
supplement Art. 15 of the Law of Ukraine “On Labour
Protection” [15] and paragraph 1.4 of the Standard Reg-
ulation on the Labor Protection Service [17] with the
following content: “In farms that do not use the work
of employees, with the number of members of fifty or
fewer persons, the functions of the labour protection
service can be performed by members of such farms that
have received appropriate training. The decision on the
appointment of such persons is made by the head of the
farm in coordination with the members of the farm.”

In studies, the opinion is expressed about the
possibility of transferring safety and labour protection
techniques on small farms to self-organisation. In par-
ticular, V.O. Ivanchenko considers it correct, within the
framework of self-organisation, to assign all respon-
sibilities for ensuring safety, organising training, ob-
taining permits provided for by law, etc. to the owner
(head of the farm) [29, p.50]. The author of the study
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categorically does not support this view based on the
following. The current legislation does not directly pro-
hibit the combination of an employer and a labour pro-
tection service in one person, from which it would be
possible to conclude that the head of a farm can perform
these duties. However, a deeper analysis of regulations
in the field of labour protection organisation shows the
fallacy of this approach. According to part 4 of Art. 15
of the Law of Ukraine “On Labour Protection” [15] and
paragraph 1.3 of the Standard Regulation on the Labor
Protection Service [17], the labour protection service is
directly subordinate to the employer (in a specific case,
to the head of the farm). The above version of “self-or-
ganisation” creates a situation when the head of a farm
independently performs the functions of the labour
protection service and controls their implementation,
reports, and approves documents on labour protection,
which were developed by the head themselves, etc. In the
course of such activities, there may be a contradiction
between the private interest of the head of the farm and
their powers as a manager, which may result in subjective
and biased decision-making, performing certain actions
or refraining from performing them during the execution
of the powers of the head of the farm. That is, a conflict of
interest under part 1 of Art. 1 of the Law of Ukraine “On
Prevention of Corruption” [30], which is a negative
phenomenon with corresponding legal consequences.

The above does not exclude the involvement
of the head of the farm in the organisation of labour
protection. On the contrary, a wide range of his duties
regarding the management of labour protection is en-
shrined in Art. 13 of the Law of Ukraine “On Labour
Protection” [15].

Notably, in international, primarily European
labour protection legislation, the head of an enterprise
or employer is assigned an important role in ensuring
safe and healthy working conditions. Thus, Council Di-
rective 89/391/EEC on the introduction of measures
to encourage improvements in the safety and health of
workers at work [19], applying, in particular, to private
agricultural enterprises, defines the principles by which
an employer introduces measures for labour protec-
tion. These are the principles: avoiding risks; assessing
those risks that cannot be eliminated; overcoming risks
directly at the source of their occurrence; adapting pro-
duction processes to the needs and capabilities of em-
ployees; adapting production to technological progress;
giving preference to safe and less dangerous substances
used in production through the replacement of hazardous
substances; prioritising collective means of protection
over individual ones; proper training of employees. In
Ukraine, work has begun on developing a legal frame-
work for the implementation of these principles. The
concept of reforming the “On the Approval of the Concept
of Reforming the Labor Protection Management System
in Ukraine” was adopted [21] and the action plan for its
implementation was approved. However, this process is
very slow and far from complete [31, p. 93].

A number of other tools have been developed
to improve the level of labour protection. In particular,
the ISO 45001:2018 Standard “Occupational Health and
Safety Management Systems - Requirements with Guidance
for Use” was developed and put into effect [20]. It offers a
unified, simple approach to improving the level of indus-
trial safety, reducing the level of industrial injuries, and
developing the reputation of an enterprise or organisa-
tion as a “safe place to work”. Additional advantages of
using the standard in the activities of the country are
reducing the duration of days of temporary disability of
employees, reducing the cost of paying fines for violat-
ing labour protection legislation, improving the image
of the company as socially oriented, etc.

For the effective implementation of such pro-
gressive practices at the level of farms, it is necessary to
inform their heads as much as possible about the advan-
tages of this system, ways of organising labour protec-
tion measures, and algorithms of actions in a particular
situation. According to the author of the study, for this
purpose it is necessary to supplement the standard the-
matic plan and training programme on labour protec-
tion of officials, given in the standard regulation on the
procedure for conducting training and testing knowledge
on labour protection issues [18] with the following sub-
jects: a) introduction of a risk-oriented approach in the
organisation of labour protection; b) health management
systems and ensuring the safety of employees.

In addition, the methodology of so-called bench-
marking has recently been gaining popularity. In the
field of labour protection, a process of “monitoring” of
industrial injuries is implemented to assess and com-
pare the effectiveness of the functioning of the occu-
pational health and safety management system among
different subjects, investigating their experience in this
area, considering other people’s mistakes to improve
the level of safety and labour protection at the enter-
prise, organisation. This is not just copying the actions
of other enterprises, but a continuous process of learn-
ing and improvement [32, p. 40]. The main obstacle to
the widespread use of benchmarking in farms is the
lack of relevant knowledge among the heads of farms.
It also complicates or even makes impossible bench-
marking the lack of free access to the necessary amount
of information about industrial injuries in agriculture,
the causes of accidents and occupational diseases, and
measures introduced by specific business entities to
eliminate them in the field under study. In fact, only
limited quantitative indicators of industrial injuries in
the agricultural sector are published free of charge to
the general public.

Raising awareness of the risks associated with
accidents at work is currently recognised as one of the
priorities for implementing the EU Strategic Framework
on Health and Safety at Work 2021-2027 [22]. As part of
this strategy, it is planned to implement the “Zero mortal-
ity” approach, that is, to minimise the number of industrial
accidents with fatal consequences. The prerequisites for
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its implementation are recognised as: 1) raising aware-
ness of employers and employees about the risks asso-
ciated with industrial accidents, occupational diseases;
2) training and education of employers to increase their
ability to ensure an appropriate level of labour protec-
tion; 3) responsible strict implementation of labour
protection rules and the inevitability of legal liability in
case of their violation [22].

Considering the European integration course of
Ukraine and the need to develop an effective strategy
for reducing the level of occupational injuries, our state
should focus on the mentioned EU Strategic Framework
on Health and Safety at Work for 2021-2027 [22]. All
the outlined areas of implementation of the “Zero mor-
tality” approach can (and should) be implemented in
Ukraine.

Conclusions

As a result of the study, the following generalisations can
be made.

It was established that the state of labour protec-
tion in farms of Ukraine at the present stage is unsatis-
factory, which is confirmed by high indicators of occu-
pational injuries. The reasons for this are both objective
features of agricultural production with its inherent risks,
and subjective reasons, primarily organisational ones.

A number of proposals have been formulated to
improve the level of organisation of labour protection
in farms. Firstly, it is proposed to clarify the provisions
of the legislation regulating the procedure for creating
a labour protection service, indicating the possibility of
assigning the functions of the labour protection service
to members of a farm. It is a mandatory requirement for
such persons to determine the presence of appropriate
training in occupational health and safety. Secondly, the
expediency of expanding the range of issues that are
covered during the training of heads of enterprises, in
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OpraHi3anisa oxopoHu npani y ¢epMepcbKHX rocnogapcrBax:
OKpeMi aclieKTH IPaBOBOro peryjiloBaHHA

Tamapa CepriiBHa HoBak

HanioHanbHui yHiBepcuTeT 6iopecypciB i IpUPOAOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O60opoHy, 15, M. KuiB, Ykpaina

AHomayis

CTaTTs NpUCBsYeHa JOCIiPKEHHIO CTaHy MPaBOBOI'0 PeryJl0BaHHs opraHisalii 0XopoHu mpali y pepMepcbKUx
rocrojapcTBax YkpaiHu. AKTyasbHICTb pOOGOTH 3yMOBJIEHO NOTPE6OI0 MiZIBUIUTH piBEHb 3aXUILEHOCTI 0cCib,
3alHATUX y AifAbHOCTI PpepMepchbKUX TOCHOJAPCTB, Bifi BIVIMBY WIKiJJIMBUX Ta He6Ge3MeYHUX BUPOOHUYMX
¢daxTopiB, 3HU3UTH piBeHb BUPOOGHUYOTO TpaBMaTU3MY B LiH cdepi. MeTor JoclikeHHS € BUBYEHHS Ha/j0aHb
IOpUIMYHOI HAyKH Ta aHa/i3 Cy4aCcHOTO CTaHy HOPMaTHBHO-NPABOBOI'O DPery/aioBaHHSA BifHOcHH y cdepi
oprasisaril oxopoHu npani y pepmMepcbKUX rocrnofapcTBax 3a//1s1 BU3HAYEHHS K/JIY0BUX NPO6JIeMHUX TUTAaHb
Ta BUPOGJIeHHs MPOIO3UIIiH 110/10 ixX BUupimeHHs. /IJ1g 0CITHEeHHS MOCTaBJIeHOI METH BUKOPUCTAHO TaKi MeToAU
HayKOBOI'0 Ii3HAHHS: JjjaJIeKTUUHUN MeTOJ, MeTO/, aHasi3y, GopMaJbHO-IOPUAUYHUN METO/, Ta MOPiBHSJIbHO-
NpaBOBUK MeToJ. Y pe3yJbTaTi MpoBeJeHOro A0C/Ii/PKeHHSI 3p06JeHO BUCHOBOK MpPO He3a/|0BIIbHUN CTaH
oprasxisarii oxopoHu mpali y pepMepchbKUX rocrnofapcTrax. JJisi moKpaieHHs CUTYyallil 3aponoHOBAaHO HU3KY
3MiH /10 3aKOHO/IaBCTBA B YaCTHHI cr1ocoOy opraHisalii 0XopoHu mpari Ha Majaux ¢epMepcbKUX rocrnofapcTax
Ta TaKUX, /le He BUKOPHUCTOBYETbCA HallMaHa Ipals, 30KpeMa I0/I0 MOXJMBOCTI MOKJIaJlaHHS 0OOB’A3KiB
cyk61 OXOPOHHM Ipali Ha 4yjeHa (4/1eHiB) pepMepcbKOro rocnofapcrsa. BusHayeHo Mopsii0K HalaHHS TaKUX
MOBHOBa)keHb. OBI'PYHTOBAaHO HEOOXi/HICTh PO3LIMPUTH KOJIO NUTAHb, SIKi BXOASATH [0 IpOrpaM HaBYaHHS 3
OXOPOHM Ipalli KepiBHUKIB MiAMPUEMCTB, 30KpeMa roJjiB ¢pepMepCbKUX [OCIOAAPCTB. A caMe 3aNpoBaJUTH
0060B’sI3KOBe BUBUYEHHS: CUCTEM Ta CTaHJAPTIB MeHe)KMEHTY OXOPOHH 3/I0pOB’Sl i rapaHTyBaHHs Ge3IeKU
MpaLiBHUKIB; 0COGJIMBOCTEN 3alMpoOBa/PKEHHS PU3UMKOOPIEHTOBAHOTO MiAXOAY /[0 opraHizauii 0XopoHM mnpari.
CoopmynboBaHO mpomno3unili 3 peasizarnii iHGopMaLiHHO-KOHCYJIBTATUBHUX NMPOEKTIB (3 BUKOPHUCTAHHAM
iHTepHeT-TexXHOJIOTi}) AJ1d creljiaicTiB 3 oxopoHu npari. [loganeiny po6oTy y chepi pedopMyBaHHS 3aKOHOAABCTBA
[po opraxisaliito 0XOpoHHU npari B pepMepcbKUX rocnoiapcTBax (K y TeopeTHYHIHN, TaK i B IPaKTUYHIN NJIOLKHI)
BapTO 30CepeKyBaTH Ha MiAroTOBIi HOPMAaTUBHUX aKTiB, 1[0 BU3HAYAIU 6 YiTKUU MPOCTHUH aJTOPUTM AiH AJis
rosiiB epMepcbKUX TOCIOAAPCTB L[0J0 3a6e3MedyeHHsI IPAaBOOXOPOHHOI po6OTH 3 ypaxyBaHHSAM cnenudiku
1iel dopMu migNpUEMHUIBKOL AisAbHOCTI rpoMazsgH. OTpuMaHi B AOC/TiP)KeHHI BUCHOBKH CTaHYTh B MPUTOA1
3aKOHOTBOPISIM Mifl 4ac po3po6KHM HOPMaTHBHUX aKTiB 3 0XOPOHHU Mpalii B CiJIbCbKOMY I'OCIIOIapCTBi, HAYKOBIISIM
i/ yac BUBYEHHS Mpo6JieMaTUKU NPale0XOPOHHUX BiHOCHUH Y 1iil rasysi

Karwouoei caoea: cinbebke rocrojapcTBo, 6e3mneka npat, wieH ¢pepMepcbKoro rocnofapcTsa, HakMaHUM NpaLiBHUK,
Cy»6a 0OXOPOHH Ipalli, BAPOOHUYHUUN TpaBMaTHU3M
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The purpose of the study is to examine the existing problems in the field of providing
the population of Ukraine with high-quality medical drugs. The research methodology
is a set of cognitive tools and methods, the use of which allowed for obtaining the most
objective information about the existing problem processes and phenomena in the field
of providing the population of Ukraine with high-quality medicines. Considering the
critical state of the health care sector of the population of Ukraine, the study analyses
legal regulations that focus on problematic issues in the health care sector of Ukraine.
Attention is drawn to the need to provide the population of Ukraine with affordable and
high-quality medicines that must meet the best European and international standards.
Statistical data on the facts of the detection of counterfeit medicines are presented, and
actors on this issue are analysed. It is noted that counterfeit and falsified medicines
cause irreparable harm to the health of people all over the world, such illegal actions
threaten the economy and security of the state, cause economic and financial damage
to manufacturers of medical medicines, undermine their image, and harm the owners
of intellectual property rights. It is noted that public relations in the field under study
concern legal mechanisms related to unfair competition, which negatively affects the
image of the state, and the activities of both Ukrainian and foreign business entities. It
is noted that since intellectual property in its nature and content is closely linked to the
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Introduction

In the modern world, scientific views on public health
are investigated from a variety of perspectives, which
is manifested in economic, legal, political, social, and
other approaches. In the leading countries of the
world, the issue of providing citizens with high-quality
medicines is given priority attention, since the eco-
nomic growth of the state depends on the health of
citizens. Australia, the Netherlands, the United States,
Switzerland, and Japan have a highly effective system
of medical standards. These countries have an effective
system of bodies designed to ensure the proper state
of health of the population. This means that in these
and other countries of the world, the efforts of the gov-
ernment are aimed at creating an effective regulatory
framework that guarantees the production, release,
storage, transportation, and sale of medicines and ef-
fective mechanisms for protecting the rights holders of
intellectual property objects, the importance of which
in the creation of medicines is the primary basis. The
issue of protection is explained by the fact that in the
context of global development, the process of intellec-
tualisation of the economy is taking place. In the end,
this phenomenon affects the economic security of a
particular country [1, p. 20].

Notably, some important issues of the studied
problem were considered by a number of Ukrainian re-
searchers. In particular, A. Hertz paid attention to con-
tractual obligations in the field of providing medical
services [2]. B. Logvynenko conducted a theoretical
and practical study of the public administration of the
health care sector in Ukraine [3]. O. Strelchenko analysed
the activities of public bodies [4]. S. Knysh identified
the impact of legal provisions on the state of health care
in Ukraine [5; 6]. H. Muliar conducted a study of the
essence of the implementation of the right of a person
to health care [7] and legal prospects for the implemen-
tation of medical reform in Ukraine [8].

In the monographic study, the author of the study
in collaboration with N. Volk described the state of legal
regulation of pharmaceutical activities and identified
ways to improve it [9].

S. Sismondo draws attention to problematic issues
of formation and drugs that are insufficiently tested [10],
other foreign researchers focus on the consequences of
falsified medicines for human health [11].

In these works, researchers mainly focus on the
specific features of civil and contractual legal relations,
patenting inventions in the field of medicine and bio-
technology, providing medical services, protecting con-
sumer rights on the Internet, reforming the health care
system, medical relations, guarantees of medical care,
administrative responsibility, etc. Therewith, today coun-
terfeit medicines are a threat to the national security of
the state. Therefore, the existing problematic issues in the
field of medicines should concern not only their owners
and consumers, but also the state, its authorised officials,
and scientific views on solving the existing problem.
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The purpose of the study is to determine the ways
of effective legal regulation of providing the population
of Ukraine with high-quality medicines based on the
conducted investigation.

The researcher had to perform the following main
tasks to achieve this goal: identify the legislative princi-
ples of health care in Ukraine; characterise the state of
activity of public authorities in the field of combating
counterfeit and falsified medicines; provide statistics
related to counterfeiting, falsification of medicines and
their negative impact on the state of health of citizens;
determine ways to improve the legal regulation of the
field of public relations under study.

Materials and Methods

The methodological basis for the study of counterfeit and
falsified medicines is a set of techniques and methods
that allowed examining and identifying the current state
of providing the population with high-quality medicines.
The dialectical method is used to analyse the current
state of the regulatory framework and determine ways
to improve Ukrainian legislation in the field under study:.
The historical-legal method is used for a retrospective
analysis of today’s challenges in the fight against coun-
terfeit medicines. The statistical method helped to sum-
marise empirical data for writing the study. Deduction
and induction methods are used to identify legislative
access and implementation of the right to health care.
The method of doctrinal analysis allowed for analysing
the problematic issues related to the counterfeiting and
falsification of medicines. Formal legal and forecasting
methods allowed for determining ways to overcome
counterfeiting and falsification of medicines. The ap-
plication of the method of legal modelling allowed for
identifying ways aimed at improving legislation in the
field of health care.

The normative basis for writing the study con-
sists of Ukrainian legislative acts, in particular, the
Constitution of Ukraine, the norms of the Customs Eco-
nomic Procedure and Criminal Codes, and numerous
Ukrainian and international regulations.

The study used statistical data, judicial practice
and economic and legal journalism, analytical materials
and internet resources.

Results and Discussion

Among many problematic issues, public health issues
in Ukraine are the cornerstone that is inextricably
linked with human life. It is no coincidence that Art. 3
of the Constitution of Ukraine declares that “a person,
their life, and health are recognised as the highest so-
cial value in Ukraine”, and Art. 49 of the Constitution
guarantees everyone the right to health protection [12].
This duty of the state also follows under the appli-
cation, in particular, of the norms of Art. 6, 7, and 8. Fun-
damentals of the legislation of Ukraine on health care,
which provide a list of guarantees of the right to health
protection and state protection of these rights [13].




The consolidation of these relations in the Con-
stitution of Ukraine is a direct duty of the state to ensure
the human right to life and health through the approval of
effective legal provisions aimed at protecting health. How-
ever, despite the mandatory consolidation of this norm in
the Basic Law of the state, Ukraine still cannot guarantee
its citizens the proper state of health care [5, p. 1].

Thus, despite the imperative consolidation in the
Constitution of Ukraine and other normative regulations
to ensure the realisation of citizens’ right to health protec-
tion, some researchers and specialists draw attention to
the shortcomings of legislation (in particular, in the Con-
stitution of Ukraine), which do not fully ensure citizens’
access to high-quality and safe medicines, and the medical
reform initiated in 2017 has not yet yielded the desired
results, which negatively affects the implementation by
citizens of their rights guaranteed by the Constitution and
other legislative acts of Ukraine [14, p. 141].

Therewith, recently there have been numerous
cases of detection of counterfeit medicines, both at the
customs border and pharmacy chains, where law en-
forcement agencies are increasingly detecting counter-
feit and falsified medicines. As a result, the state, own-
ers of medicines, and owners of intellectual property
rights suffer financial and image losses. Despite the
criminalisation of certain articles of the Criminal Code
of Ukraine (Part 2 of Art. 305, part 2 of Art. 321-1, part
2 of Art. 229), they are not yet able to ensure proper
health care in the country [15]. Therefore, it is advis-
able to agree with M. Quet’s opinion, that pharmacy em-
ployees are actively involved in the illegal sale of coun-
terfeit medicines [16]. As a result, the counterfeiting
of medicines and their sale through a network of un-
scrupulous pharmacy employees negatively affects the
health of citizens not only in Ukraine but also in other
countries of the world [17].

S. Hodges and E. Garnett also argues that “Over
the past few decades, global health research and policy
have raised concerns about the growing threat of coun-
terfeit and low-quality medicines” and draws attention
to the need for evidence when identifying counterfeit,
low-quality, or falsified medicines [18].

Investigating the principles of the actual pres-
ence on the Ukrainian pharmaceutical market of coun-
terfeit and counterfeit goods, “white” counterfeit goods
and medicines that are a consequence of an imperfect
system of turnover control and protection, Yu. Vishar
draws attention to the problems of intellectual prop-
erty law and comes to the conclusion that a negligent
attitude to the clarity of the definition of concepts and
objects of intellectual property in specialised and spe-
cial legislation creates opportunities for manipulative
regulations, pushing such urgent socio-economic prob-
lems as “evergreen patents”, availability of medicines,
reimbursement of medicines, patent trolling, paral-
lel “grey” import of medicines, preclinical and clinical
studies of medicines, etc., into the category of second-
ary [19, p.256-257].
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Today, counterfeit and falsified medicines have
flooded the national market. In particular, in 2022
alone, counterfeit medicines will reach 991 billion USD,
which threatens the health of consumers [17].

In this context, there is also a demand for urgent
state measures to protect the economic interests of
the state. “This is also due to changes in the principles
of functioning of the economy of the country and the
movement of financial flows, the issue of creating and
functioning an effective system of economic protection
of Ukraine in the state has become extremely import-
ant” [19 p. 160]. The same opinion is shared by other
Ukrainian researchers that draw attention to the need
to implement economic reforms in the state [20].

In the context of the problem under study, to de-
termine what should be understood by “falsified medi-
cine” and “counterfeit goods”, specialists, officials of cus-
toms and law enforcement agencies, etc., should refer
to the norms of the Law of Ukraine “On Medicines” of
04/04/1996 No.123/96-BP [21] and the Customs Code
of Ukraine of 13.03.2012 No. 4495-VI [22]. For the ac-
curate identification of counterfeit medicines that have
the packaging, alabel, or are marked with a certain logo,
the factual establishment of a violation of the rights of
copyright holders of intellectual property rights, which
can be designated counterfeit and falsified medicines.

The Verkhovna Rada of Ukraine on 10/03/2017
amended the economic procedural code of Ukraine on
the establishment and operation of a specialised Supreme
Court on intellectual property issues of Ukraine to ensure
the rapid and effective protection of intellectual property
rights [23]. However, due to the existing problems of the
High Qualification Commission of judges, the selection
for the positions of judges has not yet been completed.

Ukraine ratified the Council of Europe Convention
on counterfeiting medical products and similar crimes
that threaten health of 06/07/2012 [24], which en-
tered into force on 01/01/2016 to prevent the threats
to health [25].

The Convention, among other things, emphasises
the need to protect patented medical products as an
object of intellectual property rights.

Following the provisions of the Convention, the
Order of the Cabinet of Ministers of Ukraine approved
the concept, which should be implemented during
2019-2023 in three stages, each of which provides for
the gradual and mandatory introduction of necessary
measures related to ensuring the protection of medi-
cines and intellectual property rights [26].

The introduced pilot project, the implementa-
tion of which was to be conducted from 09/01/2019 -
12/31/2020 [27], had a substantial number of am-
biguous comments both from authorised officials of
executive authorities and specialists of the pharma-
ceutical market, who paid attention to the problems of
the unified state system for monitoring the turnover of
medicines, as a software product that was to be created
by the Ministry of Economic Development and Trade.
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By order of the Ministry of economic development
and trade “Some Issues of Implementation of the Pilot
Project on Labeling with Control (Identification) Signs
and Monitoring of Drug Circulation” dated 11/26/2019
No. 433, the state enterprise “State Information Analytics”
was designated as responsible for the implementation
of this Order [28]. However, not agreeing with the Order
of the Ministry of Economic Development and Trade
No. 433, SE SIA appealed the order of the Ministry of
Economy to the District Administrative Court of Kyiv on
03/16/2021 [29].

Despite the adoption of a number of legislative
acts, in particular, through amendments to the Criminal
Code of Ukraine, as a result of which the guilty person
can receive the maximum criminal penalty in case of fal-
sification of medicines [30], the Law of Ukraine “On the
Joint Transit Regime and the Introduction of a National
Electronic Transit System” [31], which to some extent
should have improved the state of affairs at customs,
but it did not fully solve the problematic issues of coun-
terfeiting and falsification of medicines, and the Draft
Law No. 5547 “On Medicines” [32], which, according to
its authors, should somewhat improve the state of af-
fairs in the field of public relations under study, however, a
substantial number of comments to this draft law from
the perspective of a number of ministries and depart-
ments, and experts doubt that this bill will become law
in the near future.

Despite the above-mentioned and other mea-
sures taken, the scale of the problem of counterfeiting
and falsification of medicines has not been resolved.
This is indicated by the statistical data on a substantial
number of offences in this area and the financial losses
that the state suffers due to the illegal manufacture and
distribution of counterfeit medicines [33].

Thus, the existing problematic issues of coun-
terfeiting and falsification of medicines that negatively
affect the state of Health and life of citizens, along with
the failure of the state in the person of authorized bod-
ies of public power, their officials, “question the entire
health care system, methods of activity, and legal influence
of the state in this area” [34, p. 5].

In addition, the issue of the improper legal pro-
tection of both medical and pharmaceutical inventions
remains problematic [35, p. 421]. The above applies to

References

an invention, as an object of intellectual property rights
that can be granted legal protection, such an invention
must be suitable for industrial use in the medical or phar-
maceutical industries and meet the conditions of legal
protection in accordance with the law. This may apply to:
methods of treatment and diagnosis (except for the sub-
stances/compositions that are used in this case [36].

The above should be considered when creating
new ways to treat and diagnose people.

Conclusions

Thus, considering the above, it can be concluded that
today the state of providing the population of Ukraine
with high-quality medicines requires the state, public
administration bodies, and their officials to take the
necessary measures aimed to ensure the right of a
person guaranteed by the Constitution and other leg-
islative acts of Ukraine to proper health care and to
high-quality and safe medical care at the national level.
High-quality and sufficient medicines should contribute
to the health care system, but the existing problems of
counterfeiting and falsification of medicines does not
only prevent citizens from exercising their constitutional
right to health protection. The lack of effective mecha-
nisms and ways to solve counterfeiting and falsification
of medicines threatens the national security of the state.

To overcome the existing problem, the Parliament
needs to respond more effectively and adequately to the
state of legislative support for such an important field
of public relations. Considering the challenges facing
society, it is necessary to improve the work of health
management bodies. The state needs to take a more
comprehensive approach to the mechanism of introduc-
ing a moratorium on advertising medicines and medical
devices on TV, radio programmes, and mass media, es-
pecially when such advertising concerns the elderly,
who are the largest consumers of medicines.

For the purpose of early detection of counterfeit
medicines at the customs border of Ukraine, it is necessary
to introduce the “Raman spectroscopy” method, which
can be used to prevent offences related to medicines.

In the fight against counterfeiting and falsifica-
tion of medicines, it is necessary to pay attention to the
European system of 2D coding of medicines, the use of
which should be initiated in Ukraine.
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KonTpadakTHi Ta ¢panbcudikoBaHi JikapcbKi 3acoou:
CbOTOAHIIIHI BUKJIUKHU M PO3YMHI pillleHHSA

Osiekcanap lleTrpoBuy CBIiT/IMYHUNA

HaunioHasnbHUM yHiBepCcHUTET GiopecypciB i MpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O6opony, 15, M. KuiB, Ykpaina

AHomayis

Y 6ynb-sKill feMOKpaTUYHINA KpaiHi 0XOpOHi 3/J0pOB’I0 NPUAIAETHCSA MUTOMA yBara, yHacJai/[OK 4Oro IIJISX0M
opraHisaniiiuux, ¢piHaHCOBUX, eKOHOMIYHUX Ta NPAaBOBUX IHCTUTYTIB JepkaBa 3abesnedye i migTpUMye Ha
HaJIe>XHOMY piBHI CTaH 0XOPOHU 3/10pOB’sl HacesieHH:. MeTol0 10C/Ii/I>KeHHS € BUBUEHHS HasiBHUX Tpo6.JieM y cdepi
3abe3mnevyeHHs HaceJeHHS YKpaiHU SKICHUMHU MeJUYHUMU JiIKapChbKUMU 3ac06aMu. MeTo/[0/10Tisl OCTiPKeHHST —
CYKYTHICTh Ni3HaBaJIbHUX 3ac006iB Ta MeTO/iB, BUKOPUCTAHHS SIKUX [JlajJlo 3MOI'Y OTPUMATH MaKCHMaJIbHO
00’eKTUBHY iHQOpMalifo Tpo HasABHI nMpobJieMHI mpolecu i gBuIla y chepi 3abe3nedyeHHs] HaceJeHHS YKpaiHU
AKICHUMHU JIKapCbKUMHM 3aco6aMu. 3BaKaloyd Ha KPUTHUYHUNA CTaH y cdepi OXOpOHU 3/0pOB’sl HacesJeHHS
YkpaiHy, y CTaTTi NpoaHasi30BaHO HOPMaTHMBHO MpPABOBi aKTH, B SIKMX aKI€eHTOBAaHA yBara Ha NMpoOJEMHUX
MUTAHHAX V¥ chepi 0XOpoHU 370pOoB’sT YKpaiHU. 3BepHEHO yBary Ha HeoOXi/HICTh 3a6e3MeYnTH HaceJeHHs
YkpaiHy AOCTYNHUMH Ta SKICHUMHU JIiIKapCbKMMHU 3aco6aMH, siKi MOBUHHI BiANOBiAaTH KpallUM €BPOINENCbKUM
i cBiToBUM cTaHjapTaM. HaBeJjeHO CTaTUCTUYHI JaHi Mpo GaKTHU BUSBJEHHSAM KOHTPApaKTHUX JKapCbKUX
3aco6iB, a TaKOXX MpOaHaJi30BaHO aKTOPCHKI 1110710 BKazaHoi nmpobyieMaTUKU. HaroJsomeHo, mo KoHTpadakTHi
Ta ¢anbcudikoBaHi Jikapchbki 3aco6u 3aB/jal0Th HEMONPABHOI MKO/AW 3/J0POB’I0 JII0/leH ¥ BCbOMY CBiTi, Taki
He3aKOHHI [iii 3arpoXKylTh eKOHOMIni ¥ 6e3meli Jep>aBy, 3aBAAOTh €KOHOMIYHUX Ta PpiHAHCOBUX 30UTKIB
BUPOGHUKAM MeJJUYHMX JIKapChbKUX 3aco6iB, MiZ[puBalOTh IXHIN iMi/f)K, HAHOCATH LIKOJY BJIAaCHUKAM OO'EKTIB
IpaBa iHTeJIeKTyaJbHOI BJIACHOCTI. 3BepHEHO yBary, o CYCMiJbHI BiJTHOCUHU Y JOCaiKeHIN chepi TopKaroThCs
MpaBOBUX MeXaHi3MiB MOB’sA3aHUX i3 HEJOOPOCOBICHOI KOHKYPEHIE€, 110 HEraTUBHO BIJIMBA€E Ha iMimx
JleprKaBH, JisIbHICTD SIK YKPATHCbKUX, TaK i 3apy6i>KHUX CYy6’€KTIB MiIPUEMHUIBKO] AisI/IbHOCTI. 3ayBaXkeHo, 1110,
OCKIiJIbKY {HTeJIeKTyaJIbHa BJIACHICTh 32 CBOIM XapaKTepoM i 3MicTOM TicHO MOB’si3aHa 31 3pOCTaHHAM EKOHOMIKHY,
icHye moTpeba B 6i/bII Ai€EBUX KPOKAaX JepKaBU L0/I0 3aM06iraHb NMopylleHb NpaB iHTeJeKTyaabHOI BJIaCHOCTI.
PesysnbTaTi po60TH, @ TaKOXK ii YaCTHHU MOXKYTb 6YTH KOPHCHUMU SIK [IJIsl FOPUCTIB, TaK i /1711 Jlep>KaBHUX OpraHiB,
1110 GOPIOTHCA 3 MPOsIBAMU HeZI0OPOCOBICHOI KOHKYpeHLii y cdepi TikapchKux 3aco6iB

Kiouoegi cioea: 3axuct, HeZl0GpOCOBiCHA KOHKYPEHIlisl, ZiepKaBa, eKOHOMiKa, 6e3meka
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Introduction

Recently, the decisions of the Constitutional Court of
Ukraine on the unconstitutionality of the norms of
criminal legislation have aroused great scientific and
practical interest [1], where the court gives conclu-
sions on the compliance of the norms of legislation
with the requirements of the European Court of Hu-
man Rights (further - ECHR) due to the fact that the
Constitution of Ukraine provides for the same rights as
the Convention [2]. Ukraine recognised the authority of
the European Commission on Human Rights in accept-
ing applications addressed to the Secretary General of
the Council of Europe on violations of the provisions of
the convention by adopting the Law of Ukraine “On Rat-
ification of the Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950”. This step
made the Convention one of the components of national
legislation, so its provisions should be applied in the
activities of courts, criminal and civil, in particular [3].

Ukrainian regulatory documents clearly indicate
the procedure for serving sentences by convicts. De-
pending on the degree of Correction, the convict moves
from one stage of the system to another. According to
the provisions of Article 82 of the Criminal Code of
Ukraine, if a convicted person changes their behaviour
in a positive way, the unserved part of the sentence may
be replaced with a more lenient one. In turn, Article 81
of the Criminal Code of Ukraine declares the application
of parole from serving a sentence to a convicted person
in case of their conscientious behaviour and involve-
ment in work. However, the first parts of both articles
were declared unconstitutional due to the impossibility
of their application to persons sentenced to life impris-
onment. The study analyses the issues of legal regulation
of cases of life imprisonment in Ukrainian and interna-
tional judicial practice.

The system of decisions of the criminal legal as-
pect is formed by the practice of the European Court on
non-mitigation of life imprisonment. The decision in the
case of Vinter and others v. the United Kingdom [4] was
found to be exemplary in relation to the problem under
consideration. The court has repeatedly supported the
positions formed in this decision. This is the nature of
the decision of the ECHR “Petukhov v. Ukraine” [5] on
stating a systemic problem regarding non-mitigated
life imprisonment. This decision was, so to speak, an
impetus for individuals to appeal to the Constitutional
Court of Ukraine through the newly created institution
of constitutional complaint that the application of such
punishment contradicts constitutional rights. The deci-
sion of the Second Senate of the Constitutional Court
of September 16, 2021, after a long trial, was the final
one in this issue [6].

0. Nastasyak [7] believes that in practice, the ap-
plication of the provisions of the criminal legislation on
parole occurs more often. This is a manifestation of the
convicted person’s unsuccessful motivation to change
the colony to a correctional centre with employment.
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The essence of parole concerns serving a long-term
sentence, where the application of Article 81 of the
Criminal Code of Ukraine [1] is possible only when
serving part of the sentence imposed by the court. This
rule can be applied to convicts who have fully shown
their changes and corrections [7].

D.V. Kaznacheyeva [8] identifies the correction of
the convicted person in the positive dynamics of their
psyche. There are three degrees of positive evaluation
of the correction:

e proof of correction by convicted persons;

o the path of correction that convicts have taken;

e the path of correction on which the condemned
stand firm.

A negative assessment is given when convicts
violated the rules of serving their sentences and did not
take the path of correction.

0.P. Horokh [9] highlighted the position of easy
access to understanding the provisions of Articles 81
and 82 of the Criminal Code of Ukraine: it is necessary
to introduce rules of subordination of the court regarding
the application of a penalty, which make it impossible
to voluntarily choose the type and measure of a more
lenient penalty.

Researchers in the field of law I.S. Yakovets, and
K.A. Autukhov [10] have the opinion that prisoners who
have served twenty years of a sentence with the possi-
bility of applying the institution of clemency have the
right to early release.

The legislation of Ukraine does not contain the
function of reviewing a court decision against those
sentenced to life imprisonment. Therefore, the way to re-
solve this issue is the adoption by the Verkhovna Rada
of draft laws that allow releasing a convicted person
ahead of schedule, in accordance with the practice of
the ECHR [11].

In addition, the constitutional procedure in
many countries contains provisions for pardons when
considering criminal cases. The issue of clemency was
also analysed in the framework of papers on the law.
For example, A. Novak [12] compared the powers of
pardon and commutation procedures in the United
Kingdom, the United States, and the Commonwealth of
Nations. The researcher’s paper raises issues of bureau-
cratisation of the powers of these procedures, issues of
the impact of innovations in the field of legislative activ-
ity, judicial review, and executive consultations on the
procedure. It contains a discussion on the future vectors
of the development of regulation of pardons and com-
mutation of sentences, considering the abolition of the
death penalty in the Commonwealth of Nations and
the development of the institution of parole in modern
legal realities.

Researcher M. Minow [13] investigated the rele-
vance of the presence of alternative justice mechanisms
on the scale of global law. The study presents material on
the correlation between serious crimes against humanity
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and the introduction of procedures for mitigating the
serving of sentences by convicts. The researcher con-
siders criminal trials and judicial ones, analyses truth
and reconciliation commissions as an alternative insti-
tution of punishment. In addition, the existence of cor-
ruption and compromise to mitigate the sentence is not
ignored. Amnesty is seen as a way of political pressure
by sacrificing transparent justice. The study discusses
alternatives to judicial proceedings to achieve comple-
mentarity and suggests recognition of individual national
restorative justice processes.

The collective of Ukrainian authors D. Kryklyvets
et al. [14] investigated the acquisition of liberality by
the judicial system by pardoning those sentenced to life
imprisonment. Researchers see the reason for liberality
in the establishment and development of democracy in
Ukraine, which has formed the need for the introduction
of European liberal values. Humane approaches to con-
victs, according to researchers, is priority a area for the
development of criminal law legislation.

The purpose of the study consists in the inves-
tigation of the specific features of the decision made
by the Constitutional Court of Ukraine regarding the
compliance of articles of criminal legislation with the
Constitution of Ukraine, investigation of the principles
of functioning of the institution of clemency in interna-
tional experience, investigation of the practice of the
ECHR on the issue of parole of persons sentenced to life
imprisonment. The scientific originality of the work lies
in the consideration of the functioning of unconstitu-
tional articles in the experience of the ECHR. The author
identifies a list of tasks that need to be solved as part of
the study:

e analysis of the decision of the Constitutional Court of
Ukraine concerning paragraphs 81, 82 of the Criminal
Code of Ukraine;

e identification of the possibility of applying Articles
81 and 82 of the Criminal Code of Ukraine in the case of
those sentenced to life imprisonment;

e analysis of decisions of the European Court and
The European Convention on Human Rights [3] in the
practice of the institution of clemency;

e research of international experience and practice
of the ECHR.

Materials and Methods

During the study, methods of scientific knowledge
were used. Using the comparative method, the paper
compares the application of parole and the institution
of clemency in Ukraine, France, Albania, Monaco, and
other countries. The methods of punishment are com-
pared to the example of Norway and Croatia, where
there is a complete ban on punishment in the form of
life imprisonment [15].

The legal recognition method consisted in using
methods and techniques of cognition, ideas to achieve a
scientific result. Based on the method, the features of the
norms of the criminal law are highlighted in comparison

with the correction of a convicted person, serving a cer-
tain term, which will allow applying a reduced method of
punishment. In Ukraine, the institution of clemency can
be applied in the case of serving a twenty-five-year term.

The logical-legal method contributed to the char-
acterisation of the court’s conclusion on the unconsti-
tutionality of Articles 81 and 82 of the Criminal Code of
Ukraine. This method helped to provide a recommen-
dation to eliminate gaps in criminal legislation [16].

The hermeneutical method helped to interpret the
provisions of papers, the Criminal Code of Ukraine [1],
the decision of the Constitutional Court [6], The European
Convention [2], the provisions of the Council of Europe
Ministerial recommendation [17], the ECHR case “Vinter
and others v. the United Kingdom” [4] and “Petukhov v.
Ukraine” [5].

A rather important role in the study of the material
was played by the synthesis method, which consisted in an
investigation of the practice of ways to ensure compliance
with constitutional human rights and rights provided
for by the European Convention on Human Rights [3],
which are violated due to the impossibility of applying
Articles 81 and 82 of the Criminal Code of Ukraine to
life imprisonment [7].

The method of analysis consisted in analysing
the material of researchers regarding the unconstitu-
tionality of Articles 81 and 82 of the Criminal Code of
Ukraine, the possibility of applying such norms and
the decision of the Constitutional Court of Ukraine,
which included a violation of the constitutional rights
of those sentenced to life imprisonment. The author
processed the decision of the ECHR to deprive the pur-
pose of correction due to the impossibility of parole,
so the Supreme Chamber of the ECHR recognised such
measures as illegal and such that they cannot exist.
These measures indicate a violation of the Convention,
according to which there must necessarily be ways to
mitigate the sentence, release from life imprisonment
by replacing it with a more lenient sentence.

The study is divided into three stages. In the first
stage, the specific features of the decision of the Consti-
tutional Court of Ukraine regarding the unconstitution-
ality of Articles 81, 82 of the Criminal Code of Ukraine
and the result of the activities of the European Court
in the case “Vinter and others v. the United Kingdom”
were considered [4]. The second stage was to clarify
the specific features of the Convention on life imprison-
ment and the institution of clemency. The study also de-
scribes the attitude of the ECHR toward the legislation
that makes parole from life imprisonment impossible.
The third stage is determining the grounds for parole
from life imprisonment and providing recommendations
for making changes to the criminal legislation.

Results and Discussion

The Constitutional Court of Ukraine in its decision
recognised the non-compliance of the Constitution of
Ukraine with Articles 81 (parole) and 82 (replacement
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of the unserved part of the sentence with a more lenient
one) of the Criminal Code of Ukraine in terms of the fact
that they cannot be applied to imprisoned persons [7].
It is necessary to consider European standards to as-
sess whether such a decision will satisfy the convention
requirements for life imprisonment.

The problem of life prisoners’ hope for a release
in Council of Europe countries has long been the sub-
ject of consideration for the Strasbourg Court. For the
first time, this problem is raised in the Recommenda-
tion of the Committee of Ministers of the Council of
Europe [17] on the definition of human rights, accord-
ing to which a situation where persons who have been
sentenced to life imprisonment do not have the hope of
being released through certain judicial or administra-
tive measures, pardon, or commutation of punishment
cannot co-exist with Article 3 of the European Convention
on Human Rights [3]. This conclusion of the Commission
became fundamental for the consideration of such cases
by the court in the future [8].

An important decision regarding the understanding
of the problem of non-mitigated imprisonment is the
decision of the Grand Chamber of the ECHR in the case
“Vinter and others v. the United Kingdom” [4]. First, the
court is guided by the fact that states are obliged under
the Convention to take measures to protect the popu-
lation from violent crimes. When it comes to the most
serious crimes against the person (such as murder),
the state can apply an indefinite term of imprisonment,
thus allowing continuous isolation of the offender. The
Court distinguishes a reduced and non-reduced life
sentence [9]. Compliance with the requirements of the
Convention can occur if the gaps in the Criminal Code of
Ukraine regarding life imprisonment are eliminated [3].
The requirements will also be met if a person has been
denied the right to parole in accordance with national
legislation, for example, because they continue to pose
adanger to society. The European punitive policy focuses
on the correction of convicts, so it is assumed that any
deprivation of liberty should contribute to the correc-
tion of convicts and encourage internal changes for the
possibility of release from punishment.

As the Court noted, the reasons why a person is
chosen for life imprisonment exist at the time of the na-
tional court’s decision, but after a certain period of time
they may disappear, and therefore it makes no sense to
keep a person in prison. However, the review of punish-
ment must be justified by changes in the convicted per-
son and a clear vision of the right path. It is necessary
to consider the practice of applying a reduced sentence
for the court to review the punishment. In addition,
persons who have received life imprisonment should
be informed about rehabilitation and under what con-
ditions parole is possible. This will encourage the indi-
vidual to change.

If a prisoner is isolated without any prospect of
release and without the possibility of a review of the
sentence, there is a risk that they will never be able to
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redeem themselves for their crime. Even if there is
exceptional progress towards correction, their penalty
remains fixed and not reviewed. On the contrary, the
punishment becomes greater over time: the longer the
prisoner lives, the longer their punishment is [9].

Thus, analysing the decisions that were taken by
the Commission and the Court, the main requirements
of the Convention are the legislation of the state, which
provide for measures to replace, mitigate, or end life im-
prisonment through certain judicial or administrative
measures, pardon, or commutation of punishment. As a
consequence, there are states in the Council of Europe
with different systems for reviewing life imprisonment
sentences that have the right to exist. Most council of
Europe countries have a special review of the life sen-
tence after serving a certain minimum sentence, as a
result of which a person can be released on parole [18].

There are five states, including Ukraine, which
have introduced a specific pardon procedure, the pur-
pose of which is to replace the sentence in favour of the
convicted person. There are also states where there
is no life imprisonment at all, for example, Norway or
Croatia [8]. Therefore, the existence of the institution
of Presidential clemency does not contradict the Con-
vention and the state can use it, as well as the judicial
form. Considering the above and the fact that Ukrainian
legislation cannot be considered mitigated, the ECHR
identified a violation by Ukraine of the provisions of the
European Convention on Human Rights [3] (namely, the
prohibition of the use of non-mitigated life imprison-
ment). The decision in “Petukhov v. Ukraine” No. 2 [5]
became a key one, as it identified a systemic problem of
the impossibility of applying Article 82 of the Criminal
Code of Ukraine [10].

Notably, the court in its decision focuses on re-
forming the institution of clemency, since reporting
on the decision taken to pardon a person is not the
responsibility of the President of Ukraine [19]. Filing
an application for clemency is possible only in case of
mandatory imprisonment for a term of 20 years. It also
considers the analysis of all the circumstances of the
criminal case, the harm caused to the victim, internal
changes of the convicted person, sincere remorse, etc.
The pardon process should be open with the disclosure
of information about their condition and considering
the opinion of the victim party and involving them in
the consideration of the procedure. However, the open-
ness of the pardon procedure process is ensured by
considering the international practice and experience
of the ECHR in this category of cases. Such a procedure
contributes to the observance of human rights and will
comply with constitutional norms [10].

However, the author notes that the ECHR has
always proceeded from the principle of respect for the
sovereignty of the state. Therefore, the state itself can
choose measures of a general and individual nature
to implement the decision. The main measures are to
eliminate gaps in legislation and review the practical
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use of norms [11]. It is the prerogative of the legisla-
tor to implement this provision, but the Constitutional
Court can initiate the application of such measures [20].
The Constitutional Court of Ukraine is an independent
body that can interpret the constitutional rights of a
person. However, given that the Constitution of Ukraine
provides for the same content of rights as the European
Convention [3], the interpretation of identical rights by
the Constitutional Court of Ukraine and the ECHR cannot
differ too much [21].

Consequently, the court focused on the institu-
tion of clemency and proposed specific solutions to the
problem raised. The Constitutional Court, by its deci-
sion, factually introduced the institutions of mitigation of
punishment. However, to apply a pardon to a convicted
person, it is necessary to consider the qualification of
the crime committed and the degree of damage caused,
consider the opinion of the head of the institution serving
the sentence. Pardoning a person will provide for the
application of the principle of the rule of law and hu-
mane treatment of the person [18]. The difference in
the vision of this problem by the two courts, on the
one hand, may create a certain barrier to understand-
ing human rights standards, but, on the other hand, it
is the introduction of the above-mentioned institutions
to the punishment of life imprisonment that can bring
Ukraine closer to European human rights standards
regarding the problem under study. Given the current
state of the legislation on parole [22] and the replace-
ment of the part of the sentence not served with a more
lenient one, life imprisonment will become mitigated
from the standpoint of the Convention.

However, there are still some questions about
how the result was achieved. The recognition by the
Constitutional Court of Ukraine of Articles 81 and 82
of the Criminal Code of Ukraine in the part that they do
not allow their application to the penalty of life impris-
onment raises certain questions [7]. Articles 81 and 82
of the Criminal Code of Ukraine provide for a different
procedural form of review of a court verdict, they also
apply to fixed-term sentences, after which a person
can be released from punishment or replaced with a
more lenient one, determined through the part of the
sentence that the person has already served, and this
depends on the severity of the offence and the period to
which a particular representative is convicted. A different
logic applies to life imprisonment. As the legislation of
states that have a system of parole (Monaco, Albania,
France, etc.) shows [23], a tariff period should be ap-
plied, that is, the minimum period that a person must
serve [24]. Therefore, this term will apply to all cases,
regardless of the term assigned to a particular person.
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Pimennsa Koncruryuninnoro Cyay Ykpainu
00 KOHCTUTYLiMHOCTI cTaTeit 81, 82 KpuMiHa/IbHOTr0 KOAeKCy YKpaiHu
B IPAKTUYHOMY BUKOPHUCTaHHiI EBpONENCLKOro CyAy 3 nNpas JIIOAUHUA

Opii BanepiiioBuu Cyp:KuK

KuiBcbkuM HanioHa/ibHUM yHiBepcuTeT iMeHi Tapaca llleByeHnka
01033, Bys1. Bomogumupceeka, 60, M. KuiB, Ykpaina

AHomayis

AKTyaJIbHICTb [OCHIKeHHS moJidrae B OLjiHIi Ta aHani3di pimeHHsa KoHctutyniiHoro Cyay YkpaiHu 1oJ0
3aCTOCYyBaHHA N0JI0KeHb cTaTel 81, 82 KpuMiHa/ibHOTO KOZleKCy YKpaiHy, AKi € HeKOHCTUTYILIHHUMH, OCKIJIBKU
MOPYLIYIOTh OCOOUCTI MpaBa 3acy/P)KeHUX Ha J0BiYyHe YB'sI3HEHHS Yepe3 HEMOXKJIUBICTh IXHbOTO 3aCTOCYBaHHS.
YxBaJieHe pillleHH NP0 HEKOHCTUTYLIMHICTB ClIIBMipHe 3 KOHBEHI[IHHUMU BUMOTaMH, 3yMOBJIEHUMU IIPAKTHUKOIO
€Bponeiicbkoro cyny. Meta ctaTTi - BUBYUTH ocob6sanBocCTi pimieHHs KoHctutynifiHoro Cyzny YkpaiHu Iozio
BianoBizHocTi KoHcTuTyLil YKpaiHu cTaTelt KpUMiHAJBHOTO 3aKOHO/IaBCTBa, MPoaHali3yBaTH GYHKIIOHyBaHHS
IHCTUTYTY NOMUJIYBaHHA B MDKHApOAHOMY JOCBiJii, JOCHIAUTHU NPAKTUKY EBPONENCHKOr0 CyAy 3 NpaB JIOAUHU
1110/10 YMOBHO-/I0CTPOKOBOT0 3Bi/IbHEHHS 3aCy/[>KEHUX /10 JJ0Bi4YHOI0 1036aB/IeHHS BOJIi. MeToz:aMH, 3a ZI0110MOT 010
SIKUX 3JJIICHIOETHCS [OCJi/I)KEHHS TEMH, €: IOPiBHAJIbHUN METO/, IPaBOIi3HaBaJIbHUM METOJ, JIOTIKO-IOpUUYHUN
MeTO/I, FepMeHeBTUYHUI MeTOo/I, MeTO/, aHali3y Ta iHui. Cepe/; pe3y/bTaTiB cTaTTi — BUSHaYeHHs GpaKTy NOpYyIIEeHHS
KOHCTUTYLIMHUX NPaB 3aCy/pKeHNUX Yepes BiJICYTHICTb NepPCIeKTUB 3BiJIbHEHHA BiJ] IOKapaHHs; XapaKTepUCTHUKA
pillleHHs CyAy W00 AONYCTUMOCTI M0JIOKEHb KPUMiHA/JIbHOTO 3aKOHO/ABCTBA 3 OIVISi/ly Ha KOHBEHLiMHI BUMOTY;
PO3KPHUTTSI OPYILLIEeHb TPaBJIOAUHN Yepe3 3iCTaBJIeHHS I0BIYHOI0 YB'AI3HEHHS i3 3aBePILEeHHAM }KUTTEBOTO LIUKJTY
JIIOJIMHY; aHaJli3 IPaKTHUKH EBPOINENChKOro Cyy 111070 3a60pOHU 3aCTOCYBaHHS JJOBIiYHOI0 yB'I3HEHHS. Y Po6OTi
TAKOX 3alIPOIIOHOBAHO LIJIIXU BUPillleHHs OpYylIeHUX npobJieM. /loBefieHo, o pimeHHs KoHcTuTynifiHoro Cyay
YkpaiHu 3a/10BOJIbHSIE KOHBEHIiliHI BUMOTH. [10/10:KeHHS, SIKi PO3KPUTO B CTATTi, 6Y/1yTh KOPUCHUMH /IJ1s1 aHATI3y
Cy[lOBHUX pillleHb Ta CTBOPEHHSI PeKOMeHJallil 1100 MO/0JIaHHS NPOraJlMH KPUMiHAJIbHOTO 3aKOHO/IAaBCTBA 3
MeTo0 Horo y3ro/keHHs 3 KoHcTUTyIi€l0 YKpaiHU Ta JOTPUMaHHSA B HbOMY 3060B’sI3aHb 3aXHUIIATH JIIO/CbKI
IpaBa Ta riHiCTh

Knaroy4oei cnoea: MixkHapoAHUH 10CBiJl, YMOBHO-J0CTPOKOBE 3BI/IbHEHHS, IHCTUTYT IOMUJIyBaHHS, BUIIPABJIEHHS
3aCy/PKeHUX, KOHBEeHIlisd
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Introduction

Recently, business entities are increasingly suffering
from emergency situations that occur in Ukraine. At
first, it was the COVID-19 pandemic, which lasted almost
three years, and since 2022, there are still military op-
erations on the territory of Ukraine.

On February 24, 2022, the Russian Federation
launched a full-scale invasion and launched the first
missile strikes on the territory of Ukraine. On the same
day, the president of Ukraine issued and submitted for
approval by the Verkhovna Rada of Ukraine a Decree on
the imposition of martial law in Ukraine for a period of
thirty days [1], which was twice extended for the same
period and by the latest Decree of the president of Ukraine
the term of martial law until August 23, 2022. Due to the
introduction of a legal regime of martial law, an exhaus-
tive list of constitutional rights may be limited. In par-
ticular, this list includes Art. 42-44 of the Constitution
of Ukraine, which guarantee certain labour guarantees
for state protection of business activities, the right to
work, and guarantees for timely payment of wages for
their activities [2].

Considering such factors, there is an objective
need for the support of business entities by state au-
thorities and local self-government bodies within the
limits of their powers.

The purpose of the study is to conduct a compre-
hensive analysis of the impact of martial law in Ukraine
on business activities and examine the implemented mea-
sures to support business by state and local authorities.

The analysis of recent papers and studies con-
firms the relevance of the chosen subject because com-
prehensive investigations of the mechanism of support
for business entities by state and local authorities have
not yet been performed. However, the papers that an-
alysed certain issues of support for business entities
by state and local authorities are notable. In particular,
the study of Hiromi Masuda, Shun Kawakubo, Mahesti
Okitasari, Kanako Morita examines how local authori-
ties have promoted partnerships to achieve Sustainable
Development Goals, especially partnerships with the
private sector. The study analyses the activities of me-
diation entities between businesses and local authori-
ties. It is stated that intermediaries have increased the
percentage of trust of business entities in local self-gov-
ernment bodies [3]. Closer to the chosen subject is the
work of Chia-Chien Chang [4], in which the researcher
investigated the impact of war and war financing on
the state’s tax system. The author conducted a compar-
ative analysis of United States military funding during
the Korean and Vietnam wars. Ultimately, claiming that
public authorities can successfully introduce progres-
sive taxation and reduce non-military spending to pay
for the war. Quite a large number of studies consider
the support of business entities in the context of the
COVID-19 pandemic because like the war, in this case,
the pandemic has become a driving force that has dealt
a blow to the activities of business entities. Thus, H. Jia,

S.Zhang, R. Xu, Q. Zhang, and B. Guo investigated the im-
pact of the pandemic on small and medium-sized busi-
nesses and argued for the need to introduce substantial
tax benefits for such businesses. They determined that
small and medium-sized businesses play an important
role in the economic development of the state. Small
and medium-sized businesses have the typical charac-
teristics of “five, six, seven, eight, nine”, that is, they ac-
count for over 50% of national tax revenues, over 60%
of GDP, over 70% of technological innovation achieve-
ments, over 80% of employed, and over 90% of the num-
ber of enterprises [5]. The work of Anna Kosieradzka
and Justyna Smagowicz [6], also examines the impact of
the pandemic on the possibility of doing business in the
state and the direct dependence of support for state
authorities and local self-government on the further ac-
tivities of business entities in difficult times.

The scientific significance of this study lies in the
fact that for the first time a comprehensive analysis of
the main measures of support for business entities by
state and local authorities has been conducted since the
introduction of martial law on the territory of Ukraine.

Materials and Methods

The study can be divided into two consecutive stages.
Thus, in the first stage, the general impact of the in-
troduction of martial law on the territory of Ukraine
on the activities of business entities was investigated.
The main regulations of state authorities on supporting
business entities in war conditions are analysed.

In the second stage, an analysis of the support
of business entities by local self-government bodies (on
the example of the capital of Ukraine - Kyiv) in war con-
ditions is conducted. The study analyses the decisions
of the Kyiv City Council regarding the support of busi-
nesses operating in the city.

In the third stage, conclusions are drawn on the
means of supporting the business by state and local
government bodies under martial law in Ukraine.

In the process of investigating the main means of
supporting the business by state and local authorities in
the context of a full-scale invasion of the Russian Feder-
ation and military aggression, a set of general scientific
and special legal methods was used. In particular, using
the comparative method, the impact of martial law on
the implementation of commercial activities by busi-
ness entities was analysed. Using the system-structural
method, the main regulatory and bylaws on supporting
business entities under martial law by state and local
authorities were analysed. The formal legal method
was used in the development of legal provisions con-
cerning the introduction of martial law on the territory
of Ukraine.

During the analysis of business support tools un-
der martial law, a number of legal regulations and by laws
of Ukraine were used. In particular: the Constitution of
Ukraine [2], Presidential Decree No. 64/2022 [1], Law
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of Ukraine No. 2118-IX [7], Law of Ukraine No. 2115-1X [8],
Law of Ukraine No. 2120-IX [9], Resolution of the Cabinet
of Ministers of Ukraine No. 331[10], Decision of the
Kyiv City Council No. 4551/4592 [11].

Results and Discussion

From the first days of the war, being in a state of shock,
most business entities are forced to temporarily stop
their activities, to preserve their own business and the
lives and health of their employees.

The economic front of the state during the war is
one of the important aspects, ensuring the activities of
which allows filling the national and local budgets.

The war caused damage to almost every oper-
ating business in Ukraine, thereby causing additional
losses of hundreds of billions of dollars. Increasing the
level of business development capacity in Ukraine is a
key factor in strengthening the economic stability and
independence of the state, which can support the eco-
nomic rear of Ukraine and resist the aggressor.

As the Chairman of the Budget Committee of the
Verkhovna Rada rightly notes, it is the restart of the
economic space in wartime that should become one of
the main goals of the state, because this will contribute
to the restoration of the domestic market, increase the
financial support of state and local budgets, create new
or preserve existing jobs, and encourage citizens who
have left to return to Ukraine [12].

In connection with the understanding of the diftfi-
cult situation in which business entities find themselves,
and to ensure their activities, the legislative body of
Ukraine adopted a number of necessary legislative acts
that provide for the support of business in war conditions.

In particular, one of the first legislative acts that
was adopted in the first days of the war was the Law of
Ukraine “On Amendments to the Tax Code of Ukraine
and Other Legislative Acts of Ukraine Concerning the
Peculiarities of Taxation and Reporting During Mar-
tial Law” [7], which provides for the suspension of re-
porting deadlines and tax audits. In particular, the key
features of this regulation are the following provisions:
persons may be exempt from liability (financial, admin-
istrative) if during the period of martial law they do not
have the physical ability to pay mandatory payments
(taxes and fees) without delay; activities related to the
provision of charitable assistance for the Armed Forces
of Ukraine, Territorial Defense Forces, civil protection
forces, or medical institutions are not taxed; socially
substantial food, medical and medicinal products, and
means determined by the Cabinet of Ministers of Ukraine
are exempt from import duties; business entities that
do not have the ability to use registrars for settlement
operations are also exempt from liability [7].

According to the Law of Ukraine “On the Protection
of the Interests of the Subjects of Reporting and Other
Documents During Martial Law or State of War” [8], it
is stipulated that during the period of martial law and
within three months after the end or cancellation of
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martial law, business entities cannot be subject to crim-
inal or administrative liability for failure to submit all
types of reports. Such reporting documents must be
submitted within six months after the end or lifting of
martial law on the territory of Ukraine [8].

The so-called tax incentives for business during
the war are provided for by the Law of Ukraine “On
Amendments to the Tax Code of Ukraine and Other Leg-
islative Acts of Ukraine Concerning the Effect of Norms
for the Period of Martial Law” [9] (hereinafter - the Law
of Ukraine No. 2120).

According to the Law of Ukraine No. 2120, the
following changes were introduced: for the period of
martial law, not only sole proprietors who were on sim-
plified tax systems but also large enterprises can pay a
single tax. The Law of Ukraine No. 2120 increased the
income limits for the use of a single tax from 10 million
to 10 billion. Such concessions gave more enterprises
the opportunity to reduce the tax burden during martial
law in Ukraine and maintain their activities in general.
In addition, in accordance with this law, such business
entities got lifted restrictions on the number of em-
ployees and types of activities (with the exception of
economic activities related to gambling business or the
sale of excise goods). Some features of calculating certain
mandatory payments (taxes and fees) under martial law
were also identified. This applies to the single social
contribution, land payments, environmental tax, etc. In
addition, the value-added tax rate was reduced to 7%
and the fuel excise tax was exempted. The latest inno-
vation, which is also aimed at reducing the tax burden,
was the release of the consumer from liability to the
lender in case of late fulfilment of obligations under the
concluded consumer lending agreement, the restriction of
monthly remuneration to civil servants in the amount
of ten wages, and exemption from taxation of personal
income tax assistance to persons affected by military
operations on the territory of Ukraine [9].

Despite the fact that part of the Ukrainian busi-
ness in the near future cannot resume its activities in
certain territories of Ukraine that are temporarily oc-
cupied and where active military operations were con-
ducted or are being conducted, the Cabinet of Ministers
of Ukraine has put into effect the “programme on tem-
porary relocation of enterprises from the affected re-
gions”. In accordance with the provisions of this pro-
gramme, enterprises that have the opportunity and
plan to move to safer regions of Ukraine will be provided
with assistance in finding places to establish their pro-
duction facilities, and transporting their personnel, or
finding new employees. Thus, the programme is fo-
cused on preserving the entire labour and production
potential of Ukraine to move the activities of business
entities from the more dangerous, temporarily occupied
territories of Ukraine to safer ones. Such enterprises
applying for the nearest relocation should be provided
with conditions for free relocation to a certain place of
relocation [13].
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In addition, within the framework of this study,
itis necessary to mention the compensation to employ-
ers for salary costs for employed displaced persons
(hereinafter referred to as IDPs), which is provided for
by the resolution of the Cabinet of Ministers of Ukraine
0f 03/20/2022 No. 331 “On Approval of the Procedure
for Providing the Employer with Compensation for La-
bor Costs for Employment of Internally Displaced Per-
sons as a Result of Hostilities During Martial Law in
Ukraine” [10]. Thus, in accordance with the provisions
of this resolution, a certain stable amount of money was
determined, which is provided every month to an em-
ployer who has employed an internally displaced per-
son. Therewith, it is a mandatory requirement that such
an employer pays the SSC (single social contribution)
during the period of martial law, and within 30 days
after its cancellation or termination. However, such
payments for the employer may not exceed 2 months
from the date of official employment of an internally
displaced person [10]. The employer can submit an
application through the portal “Diia” or personally visit
the employment centre to submit an application to
receive such assistance. Therewith, compensation is
provided to the employer if the relevant conditions are
met, namely: the employer submitted reports for the
4% quarter of 2021; the employer is a payer of the SSC
(single social contribution) for social insurance [10].

The above-mentioned normative legal regulations
and bylaws indicate substantial support by state au-
thorities for business entities during martial law to pre-
serve the economy in general and fill the state budget
of Ukraine.

In addition to state authorities, local self-govern-
ment bodies took an active part in supporting the activities
of business entities in war conditions.

Thus, the Kyiv City Council is a local self-gov-
ernment body in the capital of Ukraine. In particu-
lar, according to the decision of the Kyiv City Council
No. 2102-1X [11], a number of benefits are provided
for the activities of business entities of the city of Kyiv.
Business entities that remain and continue their activ-
ities in the capital during the period of martial law are
exempt from paying rent for the communal property
that they rent. In addition, it is determined that if the
tenant does not have the opportunity to use commu-
nal property, due to objective reasons (for example, its
damage as a result of military operations on the territory
of Kyiv), the fee for such property is one hryvnia, and
the amount of share involvement for such entities is
50% of the previously established amount. In addition,
public catering establishments that have summer ter-
races also have the opportunity to pay a symbolic one
hryvnia for such an attachment. As for business entities
that provide advertising services, they are exempt from
paying for the right to temporarily use places where
outdoor advertising tools are placed. The latest inno-
vation was that owners/users of automobiles or other
vehicles were exempt from paying for the placement of

their vehicles on sites provided by the municipal enter-
prise “Kyivtransparkservice” [11].

On May 14, 2022, the decision of the Kyiv City
Council No. 4579/4620 was adopted, which expanded
the list of business entities that will enjoy benefits. In
particular, a number of business entities that occupy
and use land plots to accommodate their premises,
which are used for the needs of national resistance,
protection, ensuring public order, ensuring food security,
etc., were temporarily exempt from paying land tax and
rent [14].

Thus, it is possible to summarise that local
self-government bodies, feeling responsible for pre-
serving the business that operates on their administra-
tive territory, try to support Ukrainian business by all
possible and necessary legal and organisational means,
providing them with tax benefits at the local level, and
exempting it from paying certain local fees.

The martial law imposed in Ukraine has a sub-
stantial negative impact on the economic potential of
the state. Analysing the experience of Israel, which
constantly suffers from military conflicts and exists in
conditions of a constant military threat, it is possible
to examine the positive experience of this state in sup-
porting businesses, which from time to time also suf-
fer from the consequences of war. Thus, Israeli state
authorities primarily support companies, both small
and medium-sised, engaged in the production of the
country’s defence support, including those focused on
export production. Thus, the state provides two fronts
at once: the military, because it is always ready for any
military conflicts, and the economic - medium and large
businesses for the production of weapons and military
equipment constantly increase Israel’'s GDP [15]. Although,
the losses for businesses in Israel are much less than
the losses caused to businesses in Ukraine for the period
from 2014 to 2022. Therefore, during the post-war re-
construction period, Ukrainian state authorities need
to consider the possibility of developing mechanisms
to support enterprises engaged in the production of
weapons and military equipment. Also to increase the
level of interaction between the business and the state
and local self-government bodies need to introduce the
institution of intermediaries between business entities
and state authorities, local self-government bodies, this
will also increase the economic potential of Ukraine.

Conclusions

The conduct of full-scale military operations on the
territory of Ukraine has made it necessary to support
business entities by the state and local self-government
bodies. Since the first days of the war, state and local
authorities have adopted legal regulations and bylaws
aimed at supporting business entities of all types and
forms of ownership to ensure the economic potential
of the state. Such measures can be divided into: those
aimed at reducing the tax burden; compensating and
reimbursing expenses for the maintenance of IDPs;
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relocating businesses. In the conditions of war, a num-
ber of small and medium-sized businesses as of mid-
2022 effectively moved from the territories of Kherson,
Mykolaiv, Donetsk, and Luhansk regions to the western
regions of Ukraine and continue to replenish local and
national budgets of Ukraine, thus ensuring the econom-
ic front of confrontation with the military aggression of
a neighbouring state.

In addition to state authorities, active measures to

analysing the Kyiv City Council as a local self-govern-
ment body, it is possible to note many counter-steps for
business entities that conduct their commercial activi-
ties on the territory of the city of Kyiv. This applies to the
exemption from rent for communal property, free park-
ing, exemption from land rent for some enterprises, etc.
In the post-war period, it is advisable to consider
the possibility of creating an institution of intermedi-
aries between business entities and state and local au-

support business entities are organised by local self-gov-
ernment bodies within the limits of their powers. Thus,

thorities, focus on supporting businesses engaged in
the production of weapons and military equipment.
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0c0o6/IMBOCTI NiATPUMKHM CY06’€KTIiB rociogaproBaHHA OpraHaMH Jep>KaBHOI
Ta MiCLieBOi BJIaJM B YMOBaX BOEHHOI'O CTaHy B YKpaiHi

OJ1eHa AHaTtoJiiiBHa YialoTiHa

HanjioHanbHu yHiBepcUTeT 6iopecypciB i IpUPOAOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O6opoHy, 15, M. KuiB, Ykpaina

AHomayis

AxkTyanpHicTb 06paHOi TEMAaTUKHU 3yMOBJIEHO IOBHOMACIITAOHUM BTOPrHeHHAM 24 ntoToro 2022 p. pociiicbkoi
denepanii Ha TepuTopito YKpaiHM Ta 3anpoBa/PKEHHSM BOEHHOTO CTaHy, [0 BXe OyB MPOAOBXKEHUU KilbKa
pasiB. Y 3B’I3Ky 3 LIMM Cy0'EKTH TOCIO/ApIOBaHHS NOTPEOYIOTh MEBHUX 3aX0/iB MiJTPUMKH 3a/1Jis1 36epeKeHHS
€KOHOMIYHOTO MOTeHLia/lly Hauol Jep)kaBu. MeTow [JOCJi[IKEHHSI BUCTYINA€E OIJIsJ, MOXJMBOCTEW OpraHiB
MiCI[eBOr0 caMOBPSIyBaHHS L0JI0 MiATPUMKH MaJoro, CEpeIHbOTO Ta BEJHKOTO 6i3Hecy B yMOBaX BOEHHOIO
cTaHy B YKkpaini. MeTojaMu AOC/Ti/PKeHHSI CTad: KOMIApaTUBHUM, CUCTEMHO-CTPYKTYPHUU Ta dpopMasbHO-
IOpUAUYHUN. PesysnbTaTaMu [OCTiI)KeHHSI 6yJI0 BCTAaHOBJIEHO, II0 OPraHU Jlep>KaBHOI BJIaJM Ta MiCIeBOro
CaMOBPSA/AYBAaHHA 3 MepIUMX JHIB BIHHU BXXUBaJ/IM Ta NPOJOBXKYIOTh BXXMBATH OpraHi3aliiHO-IpaBOBUX 3aX0/liB
11010 MiATPUMKH BCiX Cy6'€KTiB rocno/jlapioBaHHs Y BeJleHHI iXHboro 6i3Hecy Ha TepuTopii YkpaiHu B yMoBax
BOEHHOTO CTaHy. 3’ICOBAHO, 1110 OpraHaMy 3aKOHO/]aB40i Ta BUKOHABYOI BJIa/IM yXBaJleHO HU3KY HOPMAaTUBHO-
[IpaBOBUX Ta MiZI3aKOHHUX HOPMATUBHO-IIPABOBUX aKTIB, 1110 CIIPAMOBAHI Ha BIIPOBA/P)KEHHA N0JAATKOBUX IIIJIBT,
KOMIIeHcaliil Ta BiZjliKo/lyBaHb Ha YTPUMaHHS BHYTPILIHbO-NIepeMillleHUX 0Ci6, HanpaljloBaHHs MeXaHi3MiB 15
peJiokanil TUX Cy6’€KTiB rocrno/aproBaHHs, [0 He MalTh (i3WYHOI MOXKJIMBOCTI NMPOJOBKYBATH 3/iHCHIOBATH
CBOIO JlislJIbHICTh HA THMYACOBO OKYIOBAaHUX TEPUTOPIAX YM HA TEPUTOPIAX, Jie Besucs abo BeyTbCs aKTUBHI
600i0Bi ii. AprymMeHTOBaHO 3HA4YHY y4acTb OpraHiB MiclieBoro caMoBpsiZiyBaHHs (Ha npukaazi Kuiscbkoi Micbkoi
paau) y po3pobJieHi 3axo/(iB 3 MATPUMKH CYG'EKTIB rocrnofaproBaHHS, 1[0 3/iNCHIOITh CBOK KOMePIilHYy
JIAJIBHICTD Ha BiANOBIAHIA afMiHiCTpaTHBHO-TepuTOpia/bHid oguHuLi. Tak, pimmeHHAMHU KuiBcbKOI MicbKOI
pazu 6yJsio 3apoBa/PKEHO Psif MiJIbT, [0 CIPSIMOBAHI Ha: 3BiJIbHEHHS BiJi CIIJIaTU OpeHAU KOMYHAJIbHOTO MalHa
TaKUMU Cy6'€KTaMH, YaCTKOBe 3BiJIbHEHHS BiJ| CIJIaTHU 3a MapKyBaHHs, 3BiIbHEHHS Bifi 3eMeJIbHOTO MOJATKY
Ta OPeHAHOI MJaTH 3a 3eMJII0 TUMHU cy6'ekTaMu (i3 3akpinyieHuM PimenHam KuiBcbkoi pajy mepesikom), 110
BUKOPHCTOBYIOTb 3eMeJIbHI JiIJITHKHU /11 pO3MillleHHsI CBOIX NPHUMIllleHb, sIKi BUKOPUCTOBYIOTHCS JIJIs1 HOTPED
HallilOHAJILHOTO CIPOTHUBY, OXOPOHH, 3abe3meyeHHs IPOMA/ICbKOrO MOPS/AKY, 3a6e3ledyeHHsI MPOJ0BOJIbYO]
6e3neku. MaTepiasu 1bOT0 A0CIiPKEHHS MOXKYTh OYTH KOPUCHUMH Mifi 4yac BUBYEHHS JUCLHUILIIH «[ocrojapcbke
npaBo», «MyHilunaabHe NpaBo», «AIMiHICTpaTUBHE NIPaBO»

Katouoei csi0ea: BiliHa, opraHu MiclieBoro caMoBpsilyBaHHS, TOAATKH, MiJIbI'M, KOMIIeHcallis1, 6i3Hec
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Introduction

Domestic violence, in any form radically affects the
growth of society in general. This problem is global in
all societies, regardless of class, culture, economy, ge-
ography, religion, ethnic, or social origin, etc. Not only
does it make headlines, but it is also deeply rooted in
the psyche of both the victims and the perpetrators
themselves, and has a serious impact on the health and
mental state of the victim and others in the family.
Domestic violence is one of the most acute subjects for
discussion [1, p. 3].

The issue of domestic violence has recently be-
come even more relevant, especially after the signing
in Istanbul of the Council of Europe Convention on Pre-
venting and Combating Violence Against Women and
Domestic Violence (hereinafter referred to as the Is-
tanbul Convention) [2], which is open for signature and
ratification by other states. Ukraine is also one of the
signatories of the Istanbul Convention, although as of
mid-2022 it has not yet ratified it.

Until 2017, the Ukrainian Criminal Code of
Ukraine (hereinafter referred to as the CC of Ukraine)
did not contain norms that provided for criminal lia-
bility for committing domestic violence [3]. Only after
adoptionin 2017, the Law of Ukraine “On Amendments to
the Criminal and Criminal Procedure Codes of Ukraine
in Order to Implement the Provisions of the Council of
Europe Convention on Preventing and Combating Vio-
lence Against Women and Domestic Violence” [4] do-
mestic violence was criminalised in the new Art. 128-1,
which supplemented the CC of Ukraine [3].

Considering such legislative innovations, the is-
sues of preventing and countering domestic violence
are becoming more relevant every year and require
separate investigations.

Ukraine, as a state seeking to become a full-fledged
member of the European Union, should use the positive
foreign experience to improve its legislation. Investiga-
tion of possible mechanisms for preventing and counter-
ing domestic violence is no exception. Therefore, given
that in 2021 the Verkhovna Rada of Ukraine registered
a draft law [5], which provides for the introduction of a
new mechanism for preventing domestic violence based
on the experience of the Republic of Poland, there is an
objective need for such an analysis.

The purpose of the study is a comprehensive
analysis of mechanisms for preventing and countering
domestic violence in the Republic of Poland, and pros-
pects for applying the positive experience to Ukrainian
legislation.

The analysis of recent studies and papers indi-
cates the relevance of scientific consideration of issues
related to mechanisms for preventing domestic vio-
lence. In particular, the paper bysS. Palit, & I. Sarangi,
which analysed individual indicators of domestic vio-
lence, and the gender distribution for identified crimes
related to domestic violence are notable [1]. The study
by A. Zurnetti, & N. Mulyati reviewed, how the usual

criminal law policy of Minangkabau can help prevent
and resolve domestic violence through a restorative
justice approach [6].

Andi Muhammad Aswin Anas, Andi Suci Wahyuni,
Wiwie Heryani, Mutiah Wenda Junior, and Arini Nur
Anissa highlight the impact of the COVID-19 pandemic
on the increase in cases of domestic violence and also
suggested paying attention to other forms of violence
in families [7].

Tongrak Jitbantao, Jamaree Prasunin investigated
the causal factors of domestic violence against chil-
dren and youth in the Thai province of Chiang Rai [8].
T. Stoianova, L. Ostrovska, & G. Tripulskyir considered a
specific mechanism for preventing domestic violence.
They noted that such a mechanism for preventing vio-
lence at the level of interaction should be implemented
at the level of the state, public organisations, and direct
special means, and also proposed solutions, from amend-
ments to legislation to the redistribution of state and public
forces to solve the problem of domestic violence [9].

Materials and Methods

The study was conducted in three consecutive stages
In the first stage, an analysis of the generalising under-
standing of the essence of domestic violence and the
violence in families in Ukraine and the Republic of Po-
land was conducted. It was identified that the degree
of criminal liability for committing domestic violence in
Ukraine and the Republic of Poland is almost the same
and provides for imprisonment for a certain period.

In the second stage, the essence of the “blue
cards” system in the Republic of Poland was character-
ised, and the analysis of the submitted Draft Law “On
Amendments to the Law of Ukraine ‘On prevention and
Counteraction to Domestic Violence’ on Improving the
Mechanism of Prevention and Counteraction to Domestic
Violence” [5] in September 2021 was conducted for its
compliance with the main purpose of adoption - pre-
vention and counteraction to domestic violence.

In the third stage, comprehensive conclusions were
drawn about the need to adopt the Law of Ukraine “On
Prevention and Counteraction to Domestic Violence” to
improve the mechanism for preventing and countering
domestic violence [5] with the need to amend the Law
of Ukraine “On the National Police” [10].

In the process of investigating the mechanism
of preventing and countering domestic violence in the
analysed states, a set of general scientific and special
methods was used. In particular, the concept of do-
mestic violence was analysed using general scientific
methods of analysis and synthesis. The comparative
legal method established similar and distinctive fea-
tures of preventing domestic violence in Ukraine and
the Republic of Poland. A draft law submitted to the
Verkhovna Rada of Ukraine that considers the positive
experience of the Republic of Poland was investigated
using a special legal method.
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In the course of the analysis of mechanisms for
preventing and countering domestic violence, a number
of normative regulations of Ukrainian and Polish legis-
lation were used, in particular: the CC of Ukraine [3],
The Law of Ukraine “On Prevention and Counteraction
to Domestic Violence” [11], the Law of Ukraine “On
Amendments to the Criminal and Criminal Procedure
Codes of Ukraine in Order to Implement the Provisions
of the Council of Europe Convention on Preventing
and Combating Violence Against Women and Domes-
tic Violence” [4], The Law of Ukraine “On the National
Police” [10], the Criminal Code of the Republic of Po-
land [12], Law of the Republic of Poland on countering
crimes in the family [13].

Results and Discussion

First, it is necessary to consider the general criminal
and legal counteraction to domestic violence in the
Republic of Poland and Ukraine.

Criminality of domestic violence in the Republic
of Poland was initiated in 1997. Thus, Art. 207 of the
Criminal Code of the Republic of Poland provides that
a person who causes physical or psychological harm to
their close person, or a person with whom they are in a
close or related relationship can be punished. The pen-
alty can be in the form of imprisonment for a period of
three months to five years. In cases where such a crime
is committed with particular cruelty, the offender may
be punished by restriction of liberty for up to ten years,
and if the victim as a result of such acts tried to commit
suicide, the guilty person may be imprisoned for a period
of 2 to 12 years [12].

In addition to the Criminal Code in the Republic
of Poland, a special Law on Countering Crimes in the
Family was adopted in June 2010 [13]. As for the main
provisions of this regulatory document, it first intro-
duced a special system of interaction of bodies with a
common goal of preventing domestic violence. Thus, in
each administrative-territorial unit of the Republic of
Poland (gmina), an interdisciplinary group was created
to prevent and detect all cases of domestic violence.
This group must include representatives of the munici-
pal commission (persons involved in solving problems
related to alcohol and narcotic drugs) and representa-
tives of social protection of the population in commu-
nities. The importance of such interdisciplinary groups
lies in the fact that they take measures to organise
joint assistance for two parties to domestic violence. It
should also be noted that this law defines special mea-
sures aimed at further preventing the continuation of
domestic violence. Thus, the main measure is the pos-
sibility of eviction of a person who commits violence
from the premises in which the victim is located. An
important condition here is that the interdisciplinary
group must have really good reasons to believe that the
perpetrator may commit violence again. Such a decision
must be made jointly with law enforcement officers and
relevant medical professionals. In addition, this legislative
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act defines separate educational programmes for fur-
ther work both with persons who commit domestic vi-
olence and with persons who have suffered from such
acts [14, p. 102].

As for Ukrainian legislation and criminal law
counteraction to domestic violence, similar to Polish
criminal science, Ukraine has also established, although
relatively recently, criminal punishment for committing
domestic violence. Therewith, the Ukrainian legislator
rather broadly interprets domestic violence, which is
defined as a criminal offence, according to Art. 126-1
of the CC of Ukraine. In particular, Ukrainian legislation
stipulates that cases of economic violence will also
fall under domestic violence, which is different from
the legislation of the state under study. Therewith, if
the Polish legislator has a rather substantial limit on
imprisonment - 12 years for the guilty person, then
Ukrainian legislation defines the highest limit - as 5 years
of imprisonment [3].

Similar to the Polish Law on Countering Crimes
in the family in Ukraine, a specialised special legislative
act was adopted in 2017 - the Law of Ukraine “On Pre-
vention and Counteraction to Domestic Violence”. This
legislative act defined new approaches to organising
the activities of special bodies to counteract identified
cases of domestic violence. In particular, a rather ex-
panded definition of the concept of domestic violence
was again given, which is similar to that given in the CC
of Ukraine [11].

Thus, it is possible to note a certain similarity in
the legislation of Ukraine and the Republic of Poland
regarding the regulation of activities to prevent and
counteract domestic violence, because they determine
the punishability of an act in accordance with their
criminal codified acts, and also have special specialised
legislative acts that describe in detail the system of
preventing and countering domestic violence.

The Ukrainian legislator constantly analyses the
positive foreign experience, which can be used to im-
prove the current legislation. One such example is the
Draft Law of Ukraine No. 6074 of 09/20/2021 [5]. This
legislative act concerns the introduction of a “blue cards”
mechanism, which shows positive results in the appli-
cation of criminal and legal counteraction to domestic
violence in the Republic of Poland.

As noted earlier; domestic violence was criminal-
ised in the Republic of Poland in 1997. A year later, the
so-called system of preventing and countering domes-
tic violence was introduced - the “blue cards” system.
Such a system has identified new mechanisms for the
possibility of intervention of individual bodies in family
relations, where domestic violence has been identified.
According to this procedure, a police officer, in case of
detection of domestic violence, begins the “blue cards”
procedure by filling out form “A”, in which they note the
circumstances of the case. In addition, the police officer
who conducts the proceedings or another local police
officer explains to the victim possible further actions
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and provides them with information for victims of do-
mestic violence (the “Blue Card - B” form). There are
also “Blue Card - C” and “Blue Card - D” forms. Such
cards are filled in by members of the previously men-
tioned interdisciplinary commission on the victim and
abuser. Thus, accordingly, the “Blue Card - C” form is
filled out in relation to a potential victim of domestic
violence, and also describes a special individual plan to
help such a person. The “Blue Card - D” form concerns
the suspect and contains information about the situ-
ation and relationships in the family that provoke the
commission of domestic violence. In addition, it warns
about responsibility for a person who has committed
domestic violence and justifies the importance of taking
part in special training programmes [15, p. 48].

Analysing such a system of preventing domes-
tic violence in the Republic of Poland, it is necessary
to highlight several key aspects, namely: first, such
a system allows monitoring families in which cases of
domestic violence have been detected without a court
decision; secondly, there are quite a large number of
cases when the blue cards system is a stimulating fac-
tor for establishing relations in the family; thirdly, the
number of specialists working to resolve the situation in
the family allows assessing this situation from different
sides [16, p. 302].

It should also be noted that such a procedure is
completed in two cases, if the measures provided for
in the individual assistance plan have been completely
exhausted and this has resulted from reconciliation in
the family and the cessation of violence, or if the mem-
bers of the commission are convinced that it is inappro-
priate to continue taking such measures. This decision
is made by an interdisciplinary team or working group
that directly monitors the family with the signs of do-
mestic violence. If domestic violence has not stopped,
then “blue cards” are transferred to the prosecutor’s office
to bring the offender to criminal responsibility [17].

Analysing the Ukrainian Draft Law on “blue cards”,
the National Bar Association of Ukraine after its regis-
tration in the Verkhovna Rada of Ukraine considers it
appropriate to return the Draft Law for revision. There-
with, the Bar Association generally sees prospects in
the need for a more detailed examination of the positive
foreign experiences to prevent and counteract cases of
domestic violence [18].

Analysing the provisions of the draft Law of
Ukraine No. 6074 [5], by making appropriate changes
to the Law of Ukraine “On Prevention and Counteraction
to Domestic Violence” [11] in the form of a new Art. 28-1,
which will concern the procedure of “blue cards”, it is
necessary to make changes to the Law of Ukraine “On the
National Police” [10]. This is explained by the fact that,
according to the proposed wording of the article, “the
‘blue cards’ procedure is conducted by authorised units
of the National Police of Ukraine in the family, where the
fact of domestic violence is identified for the purpose of
prevention aimed at eliminating violence in a particular

family and is not related to criminal proceedings”.
Therefore, it is necessary to amend the Law of Ukraine
“On the National Police” [10], which will contribute to a
systematic approach to determining the legal basis for
the organisation and activities of police officers, their
powers in this area.

T. Narok, analysing this relevant Draft Law of
Ukraine, rightly notes that the “blue cards” procedure
differs from the one currently in force in Poland. The
“blue cards” procedure proposed by the bill is aimed
at collecting information about families where domes-
tic violence is committed, and filling out forms with
recommendations for helping the abuser (Form “C” is
filled out in relation to a person suspected of commit-
ting domestic violence, and contains an individual plan
of measures to help them). In addition, the adoption of
this bill can be regarded as a “step back”, since it actually
allows the state to avoid the obligation to bring those
responsible for committing domestic violence to justice
by conducting so-called work to prevent the violence
that has already been committed [17].

In contrast to the thesis mentioned above re-
garding a step back, it is possible to appeal by the fact
that the proposed system in no way allows the state to
avoid the obligation to involve the perpetrator because
to resolve the further situation that has developed be-
tween the offender and the victim, a substantial number
of competent authorities are involved, whose powers
are an expression of state will. In addition, the end of
the blue cards procedure has only two forms: either the
measures applied helped to stop domestic violence and
prevent such acts in the future, or the measures are
ineffective and the person can be prosecuted.

Before directly forming conclusions, it should
also be noted that, according to the recommendations
of the United Nations, framed in the form of model leg-
islation, there are three main goals that states should
focus on when preparing and making appropriate
changes to legislation that defines mechanisms for pre-
venting and countering domestic violence, in particular,
they should be aimed at: 1) protecting victims of vio-
lence; 2) preventing further violence; 3) punishing per-
sons who commit domestic violence [19]. Therefore,
each regulatory act concerning amendments to legisla-
tion that provides for the prevention and counteraction
of domestic violence should primarily concern these
three aspects.

Conclusions

Given the recent events in Ukraine, problems related to
domestic violence will only spread. Ultimately, the in-
crease in unemployed people, the lack of a sufficient num-
ber of jobs, remote and home-based work are the factors
that provoke crisis and conflict situations in the family.
In this regard, the legislator, state authorities, and other
authorised entities should consider the positive foreign
experience in the process of implementing reforms in the
field of preventing domestic violence in Ukraine.

Law. Human. Environment. 2022. Vol. 13, No. 3




@ Features of the “blue cards” system as an effective mechanism for preventing domestic violence in Ukraine ...

A positive aspect of the Ukrainian legislator’s fo-
cus on the international positive experience can be rec-
ognised as the submission of the Draft Law of Ukraine
“On Prevention and Counteraction to Domestic Vio-
lence” to improve the mechanism for preventing and
countering domestic violence, which provides for the
adoption of the experience of a neighbouring state that
pursues an active policy to minimise cases of domestic
violence. The blue cards system in the Republic of Poland
is the crucial mechanism in preventing domestic violence
and the subject of the Draft Law mentioned above.

In general, the Ukrainian legislator defined the
basis for the introduction of the blue cards system in the
legal regulation similar to the Polish one. As stipulated
in Polish legislation, a blue card must contain four forms
for a person who commits domestic violence. However,
the Ukrainian legislator needs a comprehensive approach

to the adoption of each new draft law. In the course of
the study, it was identified that the main subjects that
will use the “blue cards” system will be representatives
of the National Police of Ukraine. Therefore, when
adopting such a bill, the legislator should simultane-
ously prepare a Draft Law of Ukraine on amendments
to the Law of Ukraine “On the National Police”, defining
additional rights, duties and powers of national police
officers in connection to using the blue cards system.

Therefore, it is necessary to emphasise the ab-
solute importance of further investigation of the pos-
itive foreign experience in preventing and countering
domestic violence. For the Ukrainian legislator, when
further finalising the Draft Law of Ukraine No. 6074, it
is necessary to consider the experience of the Republic
of Poland in terms of the mandatory presence of two
more forms.
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OCO06/IMBOCTi CUCTEMH «OJIAKMTHUX KAPTOK» AK e(PEeKTUBHOI'0 MEeXaHi3My
3ano6iraHHa AOMAalWIHbOMY HACUJIbCTBY B YKpaiHi
(Ha ocHoOBI gocBiay Pecnyouiku Ilosibina)

Os1ena CepriiBHa flpa

HarjioHanbHUM yHIBepCUTET 6iopecypciB i NpUPOAOKOPUCTYBAHHSA YKpAiHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayis

AKTya/lIBHICTb TeMHU 3yYMOBJIEHO NOAAHUM J0 BepxoBHoi Pagu Ykpainu y BepecHi 2021 p. npo€eKTOM 3aKOHY
Ykpainu «IIpo BHeceHHs 3MiH /10 3akoHy Ykpainu “[Ipo 3amo6iraHHsa Ta NPOTH/AII0 JOMAIIHbOMY HaCHUJIbCTBY”
11010 B/IOCKOHAJ/IEHHS MeXaHi3My 3amo6iraHHs Ta NpoTH/il AOMallHbOMY HACHUJIbCTBY», L0 W Hepesbayae
3aMpoBa/PKEHHs CUCTEMH «OJIAKUTHUX KAapTOK» B YKpaiHi moai6HO A0 Takoi cucteMu B Pecny6uini [losbima.
MeTow AOCHiKeHHA € OTJIsAJ, MepCIeKTUBHUX MOMJIMBOCTEHW BIPOBAJKEHHA B yKpalHCbKe 3aKOHOZABCTBO
3apy6i>kKHOr0 JO0CBiAly 3amob6iraHHs JO0MallHbOMY HACUJIbCTBY. MeTofaMu [JJOC/IiPKEHHS] CTa/IU: MOPiBHSJIBHO-
NpaBOBUM, CUCTEMHMH, aHajli3y Ta cCUHTe3y. PesysbTaTaMu A0C/HIJKEeHHA BCTAHOBJIEHO, L0 KpHUMiHaJIbHA
BiZimOBima/IbHICTh 32 BUMHEHHS JIOMAIIHbOT0 HAaCHUJIbCTBA B YKpaiHi Ta Pecny6.ini [losbia XapakTepusyeTbcst
0/IHAKOBOIO MipOl0 NOKapaHHs, a caMe nepezbayae mo36aBaeHHs BOJIi Ha MEBHUHM CTPOK. APryMeHTOBaHO, L0
YkpaiHa OCTaHHIMHM pPOKaMHM aKTUBHO MpAIl0E€ B HANpsMi MepeWHSATTS MO3UTHBHOIO 3apyb6iXXHOro A0CBigy
3anobiranHs Ta NpoTH/il JOMAIIHbOMY HaCHUJIbCTBY. 3’sICOBAaHO, 1110 TPOEKT 3akoHy YkpaiHu «[Ipo 3anobiraHHs Ta
MPOTHUI0 JOMALIHBOMY HaCHJIbCTBY» I[0Z0 BJOCKOHAJIEHHSI MeXaHi3My 3aMo6iraHds Ta IpoTU/Il [OMallHbOMY
HaCHUJIbCTBY» MiATBEP/XKYE OPiEHTOBaHICTh YKpaiHU Ha eQEeKTUBHY NPOTU/II0 6y/ib-sIKUM ITPOSIBAM JJOMALIHbOT0
HacHU/IbCTBa. 3p06JIeHO BHUCHOBKH, 110 YXBaJIeHHS 3aKOHOINPOEKTY € BaXKJMBUM Ta aKTyaJbHUM B YMOBax
ChOTO/IEHHS, BOAHOYAC OOI'PYHTOBAHO HEOOXi/IHICTh BHECEHHS 3MiH, 30KpeMa U I10/10 TOBHOBaXKeHb Cy6'EKTIB
NPOTHUAII JOMallHbOMY HAaCUJBbCTBY - NpeAcTaBHUKIB HanioHanbHoI noJinii Ykpainu. [IpakTudHa LiHHICTB
JOCJIIJPKEHHS MOJIATaE B TOMY, 110 MOro pe3y/bTaTH MOXYTb CIYTYBaTH peKOMeHJALi MU [0 BJJOCKOHAJIEHHS
YHHHOTO 3aKOHO/]aBCTBA B YaCTHHI 3an06iraHHs JOMallHbOMY HaCUJIbCTBY

Kato4oei c108a: HacUIBCTBO B CiM'l, reH/iepHa HEPiBHICTD, NIpeBeHTUBHI 3aX0/11, 3JI0YMHU IPOTH CiM'
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