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Main trends in the development of tourism legislation in Ukraine

Introduction

For the revival of the Ukrainian tourism industry today,
it is necessary to pay special attention to the creation
of an effective legal mechanism in this area. In particu-
lar, the prospect of Ukraine’s accession to the European
Union will require an intensive rule-making process
aimed at bringing national legislation in line with
European standards. Moreover, this process has already
begun with the adoption of the “Association Agreement
between the European Union and its Member States,
of the one part, and Ukraine, of the other part” (2014),
ratified by the Law of Ukraine of September 16, 2014
(Law of Ukraine No. 1678-VII...,, 2014), and obtaining
the status of a candidate for EU membership on June
23,2022, by Ukraine.

Adaptation of the tourism legislation of Ukraine to
the EU legislation was conducted rather slowly, and in
modern conditions, it is practically suspended. In addi-
tion, an important and integral component of Ukrainian
tourism legislation is international regulations ratified
by the laws of the country. In the context of globalisa-
tion taking place in the global economy, ensuring guar-
antees for compliance with international standards in
the field of tourism will improve the quality of the na-
tional tourism product and make it competitive on the
international market. Accordingly, the research of these
areas of development of tourism legislation is promis-
ing and relevant.

Particular problems of tourism legislation devel-
opment were considered in papers of such researchers
as: M.V. Semenova (2019), whose studies were aimed
at reviewing the economic and legal regulation and the
essence of tourism activities, the theoretical and prac-
tical results obtained by the author helped to identify a
number of legal problems in the implementation of eco-
nomic activities in the field of tourism. A.M. Williams
and V. Balaz (2020), ]J. Fourie et al. (2020) analysed
such a phenomenon as the development of tourist
confidence in the place of tourist travel, which allowed
an understanding of exactly how the tourist market is
built depending on the state of social and economic
development in the regions and the country in general.
Ye.V. Kozlovskyi and Yu.O. Tsegelnyk (2012), in part of
the papers from whom, the concept of legal status and
its characteristic features were derived, and the main
activities of international organisations in the field
of tourism, as a result of which the authors provided
their own vision of the system of international tour-
ism legislation.

Considering the already formed discussion in the
scientific community regarding the field of legal regula-
tion in the field of tourism, the authors of this study fo-
cus on generalising the current legal framework and on
general factors that negatively affect the development
of the tourism sector.

According to the Administration of the State Bor-
der Service of Ukraine, published by the State Statistics
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Service of Ukraine, in 2017, 38,958 foreign citizens
crossed the state border of Ukraine for the purpose of
tourism (State Statistics Service of Ukraine, 2018), ac-
cording to other data of the State Statistics Service “the
number of tourists served by tour operators and travel
agents, by types of tourism” - 39,605, in 2020 - 11,964
people (State Statistics Service of Ukraine, 2020). For
example, in the neighbouring country of Poland, this
figure was 823,812 people in 2017 (Bilaniuk, 2018),
and in 2020 - 4,696,938 people (Gtéwny Urzad Staty-
styczny, 2020). Therewith, it should be considered that
the recreational and natural potential of Ukraine is no
worse than that of neighbouring countries. Among the
reasons for the decline in this indicator, according to the
authors of the study, were: the lack of sufficient state
support for the tourism industry, and the presence of
outdated legislation that did not correspond to modern
trends in its development. Admittedly, in the realities
of a full-scale war that is taking place on the territory
of Ukraine, it is impossible to create a “favourable cli-
mate” for the functioning of tourism. According to ex-
perts in the field of tourist services, Ukrainian tourism
is completely destroyed (Dvorska, 2022). Moreover, the
UN estimates that if military operations last for over a
year, the global tourism industry could lose 14 billion
(United Nations, 2020).

The purpose of the study is to conduct a theoretical
and legal analysis of the main trends in the develop-
ment of tourism legislation in Ukraine.

The scientific originality of the results obtained lies
in the fact that based on a comprehensive study of sci-
entific doctrine and legislation in the field of tourism,
the ways of reviving the tourism industry in the post-
war period are justified.

Materials and Methods

During the study, a number of methods of scientific
knowledge were used. These are philosophical (dia-
lectical), general scientific (formal-logical, analysis and
synthesis), and special-scientific (historical-legal, for-
mal-legal, comparative-legal). The methodological ba-
sis of the research is based on the dialectical method.
This allowed considering the main trends in the de-
velopment of tourism legislation in Ukraine in the re-
lationship of socio-economic and legal factors. The
general scientific formal-logical method contributed
to the preparation of the conclusions of this study. The
analysis as a method is based on the examination of the
basics of the doctrine of tourist law, including the iden-
tification of gaps in the legal acts regulating relations
in the field of tourism, in particular, regarding tourist
insurance. The synthesis method was used in the pro-
cess of substantiating the conclusion about the need to
develop a state target programme for the development
of tourism in Ukraine. The historical-legal method was
used in the implementation of a retrospective analysis
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of tourist legislation. The formal-legal method allowed
for identifying the content of regulatory legal regula-
tions regulating public relations in the tourism sector
and developing proposals for their better regulation.
Comparative-legal method was used to compare the
adaptation of the tourism legislation of Ukraine to the
EU legislation, and the fulfilment of international obli-
gations assumed by the state.

In the process of research, a number of interna-
tional and Ukrainian normative legal acts were devel-
oped, which directly or tangentially regulate the devel-
opment of the tourism industry and the cooperation of
different countries in this field. Among the European
documents considered are the following: Convention
Concerning Customs Facilities for Touring (1954), Rec-
ommendation Concerning the Most Effective Means of
Rendering Museums Accessible to Everyone (1960),
Recommendations on International Travel and Tour-
ism (United Nations Conference..., 1963), International
Covenant on Civil and Political Rights (1966), Inter-
national Covenant on Economic, Social and Cultural
Rights. (1966), European Agreement concerning the
work of crews of vehicles engaged in international road
transport (AETR) (1970), Council Directive 90/314/EEC
on package travel, package holidays and package tours
(1990), Framework Convention on the Protection and
Sustainable Development of the Carpathians (2003),
Directive (EU) 2015/2302 of the European Parliament
and of the Council on package travel and linked travel
arrangements... (2015), Resolution adopted by the
General Assembly “Transforming our world: The 2030
Agenda for Sustainable Development” (2015), Chengdu
Declaration on “Tourism and the Sustainable Develop-
ment Goals”. (2017), etc.

From the Ukrainian legislation, the following were
studied and compared with international documents:
Laws of Ukraine “On the Procedure for Leaving Ukraine
and Entering Ukraine for Citizens of Ukraine” (1994),
“On Tourism” (1995), “On Insurance” (1996), “On Inter-
national Treaties of Ukraine” (2004), “On State Target
Programmes” (2004), “On Accession to the Protocol on
the Sustainable Development of Agriculture and Rural
Areas to the Framework Convention on the Protec-
tion and Sustainable Development of the Carpathians”
(2020), “On Ratification of the Agreement between
Ukraine, on the one part, and the European Union and
its Member States, on the other part, on Common Avi-
ation Space” (2022); the State Programme for the De-
velopment of Tourism for 2002-2010 (Resolution of the
Cabinet of Ministers of Ukraine No. 583..., 2002), Strat-
egy for the Development of Tourism and Resorts for the
Period until 2026 (Decree of the Cabinet of Ministers of
Ukraine No. 168..., 2017), Resolution of the Cabinet of
Ministers of Ukraine “On the Implementation of the As-
sociation Agreement between the European Union and
its Member States, of the one part, and Ukraine, of the
other part” (2017), etc.

Results and Discussion

Tourism is not only a cultural exchange; it is an oppor-
tunity to solve a number of socio-economic problems
for each country. In particular, it creates an additional
stable source of income in the form of foreign exchange
earnings, encourages the creation of new jobs, and in-
vests in the development of infrastructure facilities.

One of the main problems of further development of
the tourism industry in Ukraine, especially in the post-
war period, may be the problem of ensuring the safety
of tourist travel. A.M. Williams and V. Balaz (2020) em-
phasise the need to build the tourist’s trust in the coun-
try to which they are travelling. In particular, the tourist
expects situational normality - this is the belief that the
environment of trust works “as usual”. A tourist, for ex-
ample, believes that no serious negative events (such as
pandemics or natural disasters) will affect their inten-
tion to purchase a tourist package. J. Fourie et al. (2020)
also highlight the “tourist safety” factor. Tourists who
travel have their own safety experience, and this factor
is important for them when choosing a destination. On
the one hand, tourists from more dangerous countries
will be more tolerant of a certain level of insecurity in
the destination country, on the other hand, the negative
effect will be greater if tourists travel from a safe coun-
try to a dangerous one (Fourie et al., 2020). The most
effective, in the opinion of the authors, mechanism of
property security for a tourist is insurance. In accord-
ance with Art. 9 of the Law of Ukraine “On the Proce-
dure for Leaving Ukraine and Entering Ukraine for
Citizens of Ukraine” (1994), insurance is a guarantee
of reimbursement to the tourist of expenses incurred
(cases that can be attributed to insurance), in case of
adverse circumstances abroad. However, it is neces-
sary to consider the fact that this issue is not properly
regulated in the legislation. Thus, Art. 16 of the Law of
Ukraine “On Tourism” (1995) provides for medical in-
surance and accident insurance, which are mandatory.
Such insurance is provided by tourist entities based on
agreements with insurers . Moreover, the insurance of a
tourist (citizen of Ukraine) is mandatory regardless of
the place of tourist travel, that is, even if the trip is con-
ducted only on the territory of Ukraine. Therewith, the
relevant Law of Ukraine “On Insurance” (1996) does
not include in the mandatory types of insurance per-
sonal insurance of tourists, which follows from Art. 7 of
this Law.

Other factors include the following:

- solving the dispersion of ecotourism programmes.
For example, the study of B.S. Thompson (2022), high-
lights the problems of attempts to develop ecotourism
operations in places with low ecotourism potential.
This refers to a project in the Philippines. Stakeholders
were initially involved in projects and guaranteed the
economic, social, and environmental benefits that eco-
tourism can bring. However, most of the facilities were
located far from major cities and tourist centres, with
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limited infrastructure, and could not surpass other at-
tractions, such as coastal recreation areas, etc.;

- brand creation and promotion of the tourism in-
dustry at the state level. This is noted in the study by
L. Reynolds et al (2022). This refers to social capital
(including travel service providers, tourism advocates,
businesses and entrepreneurs, visitors, investors, tour-
ism lobbyists, and community and resident groups),
which considers the legitimacy that can be obtained by
entities that work collectively, establish relationships,
networks, and connections, develop and maintain
group support. Social capital can effectively influence
the development of the tourism sector.

Admittedly, the solution of the above-mentioned
problems is impossible without the development and
adoption of an appropriate state target programme.
The draft of such a document must contain mandatory
elements provided for in Art. 9 of the Law of Ukraine
“On State Target Programmes” (2004), in particular, ac-
cording to the authors, the main place in which should
be occupied by “calculating the expected results (eco-
nomic, social, environmental, etc.) of the programme’s
implementation and its effectiveness”.

The last such state programme (for 2002-2010)
was adopted in 2002 and approved by the Resolution
of the Cabinet of Ministers of Ukraine No. 583 (2002).
If back in 2013, the government tried to approach the
adoption of the following programme (on August 1,
2013, the Order of the Cabinet of Ministers No. 638-r
approved the “Concept of the State Target Programme
for the Development of Tourism and Resorts for the
Period until 2022” (2013); the order became invalid
based on the Resolution of the Cabinet of Ministers
No. 71 of 05.03.2014), then in the future this approach
was generally considered unpromising and the tour-
ism industry received only the Strategy for the Devel-
opment of Tourism and Resorts for the Period until
2026, approved by the Order of the Cabinet of Minis-
ters of March No. 168-R (2017). Notably, in the EU, the
financing policy is also based on a programme-target
approach and considers the combination of the eco-
nomic potential of the relevant structural and invest-
ment funds (Semenova, 2019).

As noted above, one of the most important areas
of development of Ukrainian tourism legislation is its
harmonisation with the EU legislation. It is necessary to
consider a number of obligations that Ukraine assumes
under the association agreement. For example, Art. 417,
concerning organised tourist complex trips and tours
in accordance with the provisions of Council Directive
90/314/EEC (1990), requires substantial changes to the
tourist legislation, including the adoption of the Law of
Ukraine “On Tourism” in a new version. In the context
of the above, even if this law is brought into compliance
with Council Directive 90/314/EEC (1990), Ukrainian
tourism legislation will not comply with EU legislation.
Ultimately, these relations are now regulated by a new
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EU regulatory document - Directive (EU) 2015/2302 of
the European Parliament and of the Council (2015) on
package travel and related travel and linked travel ar-
rangements, amending Regulation (EC) No 2006/2004
and Directive 2011/83/EU of the European Parliament
and of the Council and repealing Council Directive
90/314/EEC.

The Cabinet of ministers adopted Resolution
No. 1106 “On the Implementation of the Association
Agreement between the European Union and its Mem-
ber States, of the one part, and Ukraine, of the other
part” (2017) to bring the Ukrainian tourism industry
closer to European standards. According to this doc-
ument, the state should take steps to create a general
strategy for the development of the tourism business,
with a separate focus on the development of rural green
tourism and agro-recreation clusters, on the develop-
ment of resort areas until 2026, etc..

It is also necessary to pay attention to the fact that
Ukraine actively cooperates with the EU (at the bilat-
eral, regional, and European levels) to strengthen the
development of the industry under study (Art. 399 of
the Association Agreement). According to the national
legislation, namely Art. 9 of the Constitution of Ukraine
(1996) and Art. 19 of the Law of Ukraine “On Interna-
tional Treaties of Ukraine” (2004), “existing interna-
tional treaties, the consent to be bound by which is given
by the Verkhovna Rada, are part of the national legisla-
tion of Ukraine”. For example, on October 12, 2021, an
Agreement between Ukraine, on the one hand, and the
European Union and its Member States, on the other
hand, on Common Aviation space and ratified by the Law
of Ukraine of “On Ratification of the Agreement between
Ukraine, on the one part, and the European Union and its
Member States, on the other part, on Common Aviation
Space” (2022). This document has dozens of appendi-
ces that contain EU requirements, that Ukraine should
gradually implement. Verification of the implementation
of the above-mentioned standards is conducted by the
European Commission and the European Aviation Safety
Agency. The quality of implementation of standards in
the aviation space on the part of Ukraine is guaranteed
by the so-called aviation visa-free regime. In particular,
this applies to air traffic control, flight safety, and en-
vironmental protection. This vector was chosen within
the framework of the organisation of cooperation with
the EU, including the regulation of global tourism pol-
icy. For Ukraine, this is an opportunity to be included
in financial and technical assistance programmes and
investment projects in the tourism sector.

Another substantial trend in the development of
Ukrainian legislation in the field of tourism is interna-
tional cooperation, which is conducted through the con-
clusion of bilateral and multilateral international trea-
ties. The following can be cited: Agreement between
the Cabinet of Ministers of Ukraine and the Government
of the Republic of India on cooperation in the field of
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tourism (2003), Agreement between the Govern-
ment of Ukraine and the Government of the Republic
of Georgia on cultural cooperation (1993), Agreement
between the Government of Ukraine and the Govern-
ment of the Republic of Kyrgyzstan on cooperation in
the field of tourism, mountaineering and the hotel in-
dustry (1993), Agreement between the Cabinet of Min-
isters of Ukraine and the Government of the Kingdom of
Morocco on cooperation in the field of culture (2013),
Agreement between the Cabinet of Ministers of Ukraine
and the Government of the Republic of Poland on coop-
eration in the field of tourism (2006).

In modern conditions, the role of cross-border
cooperation of Ukraine in ensuring the ecological in-
tegrity of natural systems is growing. Here it is worth
mentioning the Framework Convention for the Protec-
tion and Sustainable development of the Carpathians
(2003), signed by the ministers of Ukraine, Slovakia, the
Czech Republic, Poland, Romania, Hungary, Serbia, and
Montenegro. Besides, Ukraine has joined the Protocol on
the Sustainable Development of Agriculture and Rural
Areas to the Framework Convention on the Protection
and Sustainable Development of the Carpathians (Law
of Ukraine “On Accession to the Protocol..”, 2020).
Ukraine, according to the provisions of these docu-
ments, should provide stable support and promote the
development of rural areas, including through tourism
(paragraph 3 of Art. 1).

Given that Ukraine is a member of the UN, a substan-
tial part of its tourism legislation consists of regulations
adopted by this organisation in the field of international
tourism activities. Ultimately, the competence of the UN
includes the adoption of documents containing various
recommendations on international cooperation in this
area (Kozlovskyi & Tsegelniuk, 2012). Conventionally,
the documents adopted by the UN in this area can be
divided into documents of a general nature; those that
directly relate to the organisation of tourism activities;
those that regulate the organisation of certain types of
economic activities related to the tourism industry.

The first group includes documents in the field of
human rights protection. These are, in particular:

- Universal Declaration of Human Rights (1948), on
ensuring the right to rest (Art. 24);

- International Covenant on Civil and Political
Rights, adopted by the UN General Assembly (1966),
ratified by Decree of the Presidium of the Verkhovna
Rada of the Ukrainian SSR No. 2148-VIII of October 19,
1973, on the right to freedom of movement (Art. 12).

- International Covenant on Economic, Social and
Cultural Rights, adopted by the UN General Assem-
bly (1966), ratified by Decree of the Presidium of the
Verkhovna Rada of the Ukrainian SSR No. 2148-VIII of
October 19, 1973, on the right to rest (Art. 7);

- Resolution of the UN General Assembly “Trans-
forming our world: The 2030 Agenda for Sustainable
Development” (2015), approved at the UN summit on

sustainable development. This document sets out 17
Global Sustainable Development Goals, including poverty
eradication; good health; quality education; conserva-
tion of marine ecosystems; clean water and adequate
sanitation; combating climate change; sustainable ur-
ban and community development; peace and justice;
conservation of land ecosystems. The development of
society on such principles will also contribute to the de-
velopment of tourism activities in the world.

The second group should include such international
documents as:

- Convention Concerning Customs Facilities for
Touring (1954), New York. States that have joined this
document guarantee tourists the opportunity to im-
port personal items and gifts into the relevant country
duty-free, and export them, provided that they are not
intended for trade purposes.

- General Resolution on Tourism Development,
adopted at the UN Conference on International Tourism
and Travel in Rome (1963). It defines the main provi-
sions for regulating border crossing (visa control, pass-
port (documentary), customs, currency, sanitary, and
epidemiological control). Due to the recommendations
developed at the Rome conference, the concept of “tem-
porary visitor” (tourists as temporary visitors - over 24
hours; excursionists as temporary visitors — under 24
hours) was later included in the legislative field of inter-
national tourism legislation (Brusiltseva & Zyma, 2019).

Examples of documents that form the third group
include:

- European agreement on the work of crews of vehi-
cles performing international road transport, adopted by
the United Nations in Geneva on July 1, 1970. Ukraine
joined this agreement based on the Law of Ukraine of
September 7, 2005, “On Ukraine’s accession to the Eu-
ropean Agreement concerning the work of crews of ve-
hicles engaged in international road transport (AETR)".
According to it, the requirements for technical equip-
ment of vehicles have been tightened, considering pas-
senger capacity (the use of tachographs when transport-
ing from 9 passengers) (European Agreement..., 1970).

- Recommendation Concerning the Most Effective
Means of Rendering Museums Accessible to Everyone,
adopted on December 14, 1960, at the 11th session of
the UNESCO General Conference (Paris). In this doc-
ument, it was proposed to understand under the term
“museum” any permanent institution that serves in the
general interest for storage, examination, and demon-
stration in various ways (displaying a set of elements of
cultural value: collections of art objects, history, science
and technology, botanical and zoological gardens, aquar-
iums). Therewith, member states should undertake to
take measures to ensure that museums located on their
territory are publicly accessible, regardless of economic
or social conditions (Recommendation..., 1960).

Separately, it is necessary to focus on the charac-
teristics of documents adopted by the World Tourism
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Organisation (hereinafter referred to as the WTO). Its
main form of activity is holding international confer-
ences on tourism. Notably, the legal nature of the final
acts of such conferences is variative. They can: have a
recommendatory character for the state parties (simul-
taneously, they are not sources of international law); be
an international treaty open to signature; be sources of
international law (Directive (EU) 2015/2302, 2015).
Interestingly, at one of these conferences, namely in the
city of Chengdu, the first international agreement in the
history of the WTO was adopted - the Chengdu Decla-
ration on Tourism and the Sustainable Development
Goals (2017).

It notes that timely and systematic measurement of
the economic, environmental, and social impact of tour-
ist destinations is essential to support evidence-based de-
cisions and the effective use of information collected to
prepare informed policy decisions at all levels. There-
with, special attention is paid to the environmental
component of sustainable tourism. Today, the WTO
defines sustainable tourism as tourism that combines
all resources in such a way that all needs, in particular,
economic, social, and aesthetic, are met while preserv-
ing basic environmental processes, cultural integrity,
life support systems, and biological diversity. This is di-
rectly indicated by the study of ].A. Campos-Soria et al.
(2021). That is, there is a symbiotic relationship be-
tween tourism and the environment, and each depends
on the other. Overall environmental management in the
tourism sector should consider not only the environ-
mental regulations imposed on tourism businesses and
destinations but also the behaviour of tourists.

Conclusions

As a result of this study, it was found that the reviv-
al of the tourism industry in Ukraine is inextricably
linked with the creation of an appropriate “favourable
climate”, which should be reflected in the updated na-
tional legislation. Its further development should be
directly influenced by Ukraine’s European integration
and international obligations.

Analyzing the Ukrainian legislation and comparing
it with the international one, the authors of the article
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rajiy3b [epcrneKTUBHOIO 3 OISy Ha MOXJIMBUN MO3UTUBHUH COLia/IbHUN Ta eKOHOMIYHUH edeKT A1 YKpaiHy,
y pasi sKimo gepkaBa Bpaxye ¢aKTOpH, HEOOXiZHI AJis Takoro mpupocty. MeTa 1i€i cTaTTi - aHa1i3 OCHOBHUX
TeH/IeHLI PO3BUTKY TYPUCTHYHOIO 3aKOHOJAABCTBA YKpaiHM Ta MIXKHApOJHOI'O 3aKOHOJABCTBA K YAaCTUHU
HauioHa/JbHOrO. /[J19 JOCATHEHHS [TOCTaBJIeH0l MeTH 3aCTOCOBAaHO MeTOAM aHaJli3y, CAHTE3Y, iCTOPUKO-IIPaBOBUM
Ta NOPIBHAJIBHO-NMPaBOBUM. Taka MeTOZ0JIOTiA Jajia 3MOry NpoOaHaJi3yBaTU Ta 3iCTaBUTH MDKHApOAHY Ta
HalliloHa/JIbHYy HOPMOTBOpPYy 6a3y 4epe3 MPU3MY iCTOPHUKO-NPABOBOTO [JIOCBiZy Ta 3pOGHUTH BUCHOBKH II0J0
cbOopMOBaHUX OCHOBHHUX TEH/EHLif 3aKOHO/[aBYOr0 PO3BUTKY B A0CiKyBaHi cdepi. PesynbraTu mocipkeHHA
Taki: Ha CbOroJHi Typu3M B YKpaiHi 3a/MIIAEThCS HENPIOPUTETHOIO rajay33i0 (Take TBEP/XKEHHS 3aCHOBAHO
Ha 3arajibHii TeHAeHLii Jo crarHanii TypucthyHol chepu B YKpaiHi), € HenmpuBaGJIMBUM [JisT iHO3€MHOIO
TypucTa (1ie 3yMOBJIeHO 06'€EKTUBHUMU NPUYMHAMM, CepeJi IKUX He TiJIbKY 30BHILIHI 3arpo3w, 1[0 iCHYIOTh Ha
ChOTO/iHI, a ¥ Mi3epHi Moka3HUKH, 3adikcoBaHi 1ie o moyaTKy nmaHjeMil Ta 36poiiHoi arpecii 3 6oky P®) Ta
MpaLo€e 3/1e6i/MbIIOro Ha BHYTPILIHBOTO CIOXKKBAYa, 1[0 NiATBEPKYIOTh AaHi [lepxaBHOI CIYyKOU CTaTUCTUKU
Ykpainu. Cutyalis ckJjajacsi, 30KpeMa, yepe3 HU3Ky YMHHUKIB, siki HaBe/leHO B Ll cTaTTi (3 ypaxyBaHHAM
JlOCBiZly 3apy6i>KHUX KpaiH), Ta HeJJOCTaTHE BPeryJIl0BaHHs Ha 3aKOHO/IaBYOMY PiBHI TYPHUCTUYHUX BiIHOCHH, 1110
JIOKJIaZ{HO ITPOaHaJsIi30BaHo B po60Ti. CTaTTs MOe 6YTH KOPUCHOIO JIJIs1 TO/Ia/IbIIOr0 PO3KPUTTS IP06IeMaTUKH,
110 icHye B 06roBoproBaHii cdepi, Ta miAIPyHTAM i1 JUCKYCil B HAYKOBUX KoJIaX Ha TJ1i 3aHenazy iHAycTpil

Kawuosi cnoea: TypusM, TYPUCTHYHA rajy3b, MDKHapOJHUW TYpHU3M, BHYTPILIHIM Typu3M, HalliOHaJIbHe
3aKOHO/]aBCTBO
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The relevance of the subject under study is conditioned upon the fact that the
strengthening of Ukraine’s European integration requires the introduction of new,
alternative methods of dispute resolution in national legislation and practice, among
which mediation occupies a prominent place, the functioning of which has successfully
proven itself in developed European countries. The purpose of this study was to figure
out the current state of development of legal support for mediation in Ukraine, to outline
prospects for improving legal regulation, considering International and European
standards of mediation. The study used a system of general scientific methods of
cognition (dialectical method, formal logical method, method of analysis and synthesis),
as well as special legal methods (comparative legal method, formal legal method). The
authors analysed the international and national practices of legal regulation of mediation
in the system of alternative dispute resolution methods. Doctrinal and legislative
approaches to the interpretation of the mediation were described, its main advantages
in the system of alternative dispute resolution methods were found, types of mediation
were outlined, and the content of the main international, European, and Ukrainian
regulations governing relations in mediation were covered. It was found that mediation
occupies a priority position in the international practices of conflict resolution, since it
is much more effective than judicial and administrative forms of protection of rights and
legitimate interests. [t was proved that the attractiveness of mediation lies precisely in
the simplicity and convenience of the procedure, a calm atmosphere of dialogue and the
obligation to consider the opinions of all involved parties. It was found that this legal
institution is based on voluntariness, confidentiality, impartiality, and neutrality, the
possibility for participants to make their own decisions, and the presence ofindependent
support of each participant from the mediator. It was noted that, despite the national
legal framework for mediation developed in Ukraine, the outlined sphere of public
relations requires improvement of the relevant legal mechanism and the institutional
basis for its implementation. The results obtained can be used in further studies, as well
as in the development of new and changing the existing regulations that determine the
legal basis of mediation in the practice of implementing relevant legislation
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Introduction

At the current stage of Ukraine’s integration into the EU,
mechanisms of alternative methods of dispute resolution
as the most accessible, time-efficient, and effective pro-
cedures aimed at protecting the rights of individuals and
legal entities are of particular relevance. At the same time,
effective mechanisms for alternative dispute resolution
are not widespread in Ukraine, which is due to both the
lack of proper regulatory support and the unwilling-
ness of the authorities to support such procedures.

The effectiveness of using alternative forms of pro-
tection of relevant rights is confirmed by the practices
of several foreign countries, where up to 80% of cases
in the field of civil, economic, and administrative rela-
tions are considered using such methods (Arseniuk,
2016). The practice of using alternative methods of
conflict resolution as effective ways to resolve disputes
is typical for many countries of the world. In fact, var-
ious types of alternative dispute resolution methods
used to resolve conflicts have been developed in the
United States, in the civil law systems of continental
Europe and the Middle East (Isik, 2016).

Admittedly, previously the parties to dispute reso-
lution preferred filing claims with the judicial author-
ities, i.e.,, conventional dispute resolution procedures.
However, alternative forms of protection have become
popular due to the slow progress of proceedings caused
by such judicial problems as a large burden on the
courts, increased legal costs, complexity and ambiguity
in civil procedure, etc. Thus, alternative dispute resolu-
tion methods have become more popular and better and
are effectively used in many countries around the world.

There are various types of alternative dispute
resolution methods that are used to resolve conflicts
between the parties. Methods of alternative forms of
protection are implemented according to the specific
features of the legislation of the country of application,
sociological factors, customs, traditions (Isik, 2016).
Therewith, alternative dispute resolution methods can
be used either mandatorily or optionally. Some of these
methods may be used by the courts, while the use of
others is not related to judicial activity at all.

The most common alternative ways to resolve dis-
putes are arbitration, mediation, jury trial, ombudsman,
negotiation, reconciliation, etc. (Isik, 2016). Definitions
of alternative forms of protection are not limited to
the above methods. Furthermore, mixed methods are
sometimes used by combining two or more of them,
e.g., mediation-arbitration, etc. However, mediation oc-
cupies a special place among alternative dispute reso-
lution methods.

In the scientific literature, the issue of alternative
methods of dispute resolution and mediation is pre-
sented in the studies of scientists from both general
theoretical and branch sciences. The problems of me-
diation as an alternative method of dispute resolution
are investigated by S. Isik (2016), who emphasizes the

fact that alternative methods of dispute resolution are
effective in any conflict situations. According to Isik, the
use of mediation in resolving a dispute between the par-
ties always leads to effective communication between
them and helps find common ground, the strengths and
weaknesses of their relationship, as well as the possible
consequences of failure to come to mutual agreement.

F.A.H. Al-Khafaji (2021) raises the issue of interna-
tional interest in developing the institution of mediation
as an alternative way to resolve international disputes.
Mediation in an international context is considered as
an alternative idea of coercion, force, and violence that
occurs between conflicting countries. It is considered
an alternative method even in relation to the judiciary,
which is aimed at resolving international disputes be-
tween subjects of international law. A. Tvaronaviciené
et al. (2022) thoroughly analyse the development fea-
tures and problems of implementing the European me-
diation model in the Baltic States (Latvia, Lithuania, and
Estonia). Scientists have identified two general issues:
a low level of public awareness about mediation and a
lack of relevant statistical data in a particular area.

Ukrainian legal science also pays attention to
the investigation of the legal nature of mediation by
representatives of various branches of law. Thus,
S.T. losypenko (2019) carried out a systematic scien-
tific analysis of the possibility of using mediation in
the settlement of private legal disputes. The scientist
determined the effectiveness of the legal regulation
of this method of resolving private legal disputes and
provided suggestions and recommendations for fur-
ther improvement and proper use of mediation legisla-
tion. K.S. Tokarieva (2021) investigated the theoretical
generalization and solution of the scientific issue, the
content of which is to reveal the essence of administra-
tive legal regulation of mediation, conducted a compre-
hensive theoretical legal characterization of its current
state and development trends.

However, the beginning of the development of a
new legislative framework in Ukraine, which governs
the legal basis of mediation and meets generally rec-
ognized standards in alternative dispute resolution
methods, determines the relevance of the subject un-
der study.

The purpose of this study was to analyse interna-
tional, European, and national regulations that define
the legal framework of mediation, to investigate scien-
tific approaches to the characterization of this sphere of
public relations, as well as to outline the prospects for
the development of legal support for mediation as an
alternative way to resolve disputes in Ukraine.

Materials and Methods

When drafting this paper, several methods generally ac-
cepted by legal science were used. Among the general
scientific methods, this study employed the dialectical
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method, formal logical, method of analysis and synthe-
sis, and among special legal methods - comparative
legal and formal legal methods. Using the dialectical
method, the trends in the development of mediation as
an alternative method of dispute resolution and its im-
pact on the political, economic, and social factors of so-
ciety’s development were investigated. The formal log-
ical method contributed to the characterization of the
terminology used in this study. The method of analysis
was used to investigate the papers of scientists on the
subject under study, as well as in the characterization
of international, European, and national legislation on
mediation. The synthesis method allowed determining
the place of regulations governing mediation relations
in the legislation of Ukraine. The comparative legal
method is used in the analysis of national legislation,
international legal acts, and EU legislation on the issues
under study. The formal legal method contributed to
the investigation of the content of legal norms of the
relevant legislation and the definition of prospects for
its development.

The main provisions and results of the present
study were formulated based on the analysis of inter-
national, European, and Ukrainian legislation, as well as
the legislation of foreign countries. Specifically, the fol-
lowing provisions were used in this study: recommen-
dation Rec (2002) 10 of the Committee of Ministers to
member States on mediation in civil matters (2002),
Recommendation No. R (99) 19 of the Committee of
Ministers to member States concerning mediation in
penal matters (1999), Recommendation No. R (98) 1 of
the Committee of Ministers to member States on family
mediation (1998), Recommendation No. R (2001) 9 of
the Committee of Ministers to member states on alter-
natives to litigation between administrative authorities
and private parties (2001), Directive 2008/52/EC of
the European Parliament and of the Council of 21 May
2008 on certain aspects of mediation in civil and com-
mercial matters (2008), as well as Ukrainian regulations,
namely the Law of Ukraine “On Mediation” (2021).

Results and Discussion

The emergence and development of mediation as an
alternative method of dispute resolution in the world
Mediation is one of the widely recognized, accepted,
and used methods of alternative dispute resolution.
The word “mediation” comes from the Latin words “me-
diare” (intervene) and “medius” (middle).

Mediation is a social phenomenon that has a long
history, has its roots in many cultures and has been
known to various civilizations over long successive his-
torical eras. Mediation, before it became a legal means
of resolving disputes, was recognized as a social phe-
nomenon. Even in ancient times, mediation was a part
of public life and played a vital role in organizing social
relations for thousands of years (Isik, 2016). Mediation
was used as a means of resolving social conflicts.
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Mediation is native to the United States. The first
immigrants used public mediation to peacefully resolve
their social disputes. It is also worth mentioning the
significant role of American legal scholars in the devel-
opment of mediation as an institution, who focused on
the need to use mediation as an alternative to judicial
proceedings. The United States also plays a leading role
in developing legislation related to mediation. In 1898,
the first Erdman Act was passed, which governed the
use of mediation to resolve labour disputes in the field
of railway transport (Al-Khafaji, 2021). Presently, the
development of mediation in the United States is at a
prominent level.

In the United States, the entire legal system focuses
on ensuring that most disputes are resolved voluntar-
ily before going to the judiciary. Often, the trial may
be suspended to ensure that the parties can contact a
mediator. Without mediators in the economic, political,
and business spheres, no considerable negotiation pro-
cess takes place in the United States; media outlets are
published that cover aspects of mediation; appropriate
dispute resolution mediators are created, and private
and public mediators exist.

But the level and speed of mediation in the UK is
lower than in the US, and the reason for this is due to
the differences that exist between American and British
society, since the British prefer to go to the judiciary
(Al-Khafaji, 2021). Mediation is given less attention in
the UK than in the US. Legislatively, mediation in the UK
was first applied to family and labour relations in the
mid-1970s, while the Civil Justice Reform Act of 1990
introduced judicial mediation (Al-Khafaji, 2021).

However, the issue of mediation as an alternative
method of dispute resolution in the UK has become rel-
evant due to the discrepancy between the court costs of
considering cases in courtand the result of such proceed-
ings. Thus, according to a British organization that spe-
cializes in using mediation methods to resolve disputes,
legal entities pay over 33 billion pounds a year to resolve
conflicts in court (Conflict costs business..., 2006).

Mediation methods of resolving disputes in their
modern sense began to develop in the 1960s. First of
all, mediation became popular in the countries of the
Anglo-Saxon legal system - USA, Great Britain, Australia,
and later it began to be implemented in European coun-
tries (Fedchyshyn, 2018). In several countries, me-
diation has become part of the legal system and legal
culture. These states have adopted regulations govern-
ing this dispute resolution mechanism. Presently, medi-
ation in the world is a recognized and popular mecha-
nism for ensuring the protection of rights.

Scientific approaches to the interpretation of media-
tion as a non-jurisdictional form of protection

Scientific sources present different opinions on the in-
terpretation of the term “mediation”. Thus, M. Kuzmina
considers mediation as a certain procedure of a
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voluntary and confidential nature, according to which
the parties, using a neutral third party, find an agree-
ment on their dispute (Fedchyshyn, 2018). According
to A.A. Maksurov, mediation is the activity of a third
party prescribed by legal regulations as an interme-
diary between the parties to a legal conflict, which
does not have the authority to consider the dispute on
its merits, but creates conditions for reconciliation of
the parties to the conflict and resolution of the corre-
sponding dispute between them (Fedchyshyn, 2018).
0.V. Belinska (2011) defines mediation as a method of
voluntary resolution of a dispute situation, where the
mediator, during the established procedure, involves
the parties to the conflict in direct negotiations to make
a joint decision that would solve the existing problem.
D.V. Fedchyshyn (2018) defines mediation as a negoti-
ation process where the mediator is its organizer and
accompanies negotiations in such a way that the parties
to the conflict reach the most optimal agreement between
them, which would satisfy both parties and as a result of
which the dispute between the parties would be resolved.

The opinions of foreign scientists on this issue are
also interesting. Thus, K.K. Kovach (2004) considers
mediation as a process where a neutral third party cre-
ates a certain basis for facilitating the resolution of a
conflict between the parties to a dispute. The task of
the mediator is to create conditions for communication
between the parties and help them resolve the main
points of the conflict that are essential for resolving the
dispute. Some authors (Riskin et al., 2014) recognize
that it is during the mediation process that the media-
tor helps the parties to the conflict to negotiate, thusly
to ensure the resolution of the dispute and the execu-
tion of the relevant agreement. According to scientists,
mediation has the following features: 1) the voluntary
nature of the process, during which the mediator, who
mustbe a disinterested person, helps the parties resolve
their dispute; 2) various forms of mediation, which are
represented by different models; 3) the parties to me-
diation have the opportunity to directly influence the
procedure and result of mediation (Riskin et al,, 2014).

Thus, mediation is an alternative method of dispute
resolution, which involves a third neutral party - a me-
diator, through which the parties to the conflict must
come to the most favourable and satisfying interests
of both parties of the agreement, as a result of which
the contradictions between them would be resolved.
The purpose of mediation is to help the parties volun-
tarily, independently, and promptly resolve the dispute
among themselves. The mediator is obliged to unite the
parties interested and facilitate them to reach a mutual
agreement, resolve the dispute between them.

The advantages of mediation as an alternative
method of dispute resolution are as follows: flexibility,
speed, confidentiality, and maintaining friendly rela-
tions between the parties to the procedure (Al-Khafaji,
2021).

Mediation differs from other conflict resolution
methods in that it does not involve time-consuming,
complex formal procedures, but rather is an easy and
flexible method aimed at achieving fair results for the
parties to the conflict (Mistelis, 2003).

Mediation procedures are practical procedures
that keep up with the times, an element of the speed
era (Al-Khafaji, 2021). Speed is one of the advantages of
mediation, as opposed to a legal dispute. Mediation en-
sures that the parties receive quick decisions. In some
cases, procedures can even last from two to four hours,
and rarely a longer time is needed. This process directly
depends on the mediator’s skills, their persuasiveness,
scientific abilities, and experience in managing the me-
diation process.

The principles in the judicial system are the trans-
parency of sessions and their public nature. Mediation,
however, differs by secrecy and privacy. The secrecy
that distinguishes mediation procedures encourages
the parties to freely engage in dialogue, make state-
ments and testimonials, and make concessions at the
negotiation stage with complete freedom, without the
permission of the court or any other party. Mediation
is generally confidential and consensual (Nolan-Haley,
2004; Nolan-Haley, 2009). This is considered one of the
main advantages of mediation in many countries.

Litigation usually involves escalating disputes be-
tween two conflicting parties and widening the gap
between them throughout the process. Mediation is a
way of combining differing opinions to reach a solu-
tion that resolves all conflicting differences between
the parties (Pauliat, 2008). Mediation allows turning
dead ends into proposals and solutions (Pauliat, 2008)
without having a winning party and a losing party, since
everyone in mediation wins because the solution satis-
fies both parties. This means that the two parties to the
dispute will stay in their previous relationship without
any tension between them.

Scientific literature also describes several types of
mediation that take place in practice. These include
transaction mediation, judicial mediation, private me-
diation, and international mediation.

Transaction mediation. In this type of mediation, a
transaction is considered as an agreement between the
parties to appoint a mediator who will be tasked with
reconciling the parties in case of a conflict situation
that may further arise (Al-Khafaji, 2021). This type of
mediation can be represented by two types: 1) simple
agreement mediation, according to which the parties to
the dispute agree to resort to mediation on their own
initiative or at the conclusion of a contract, or when a
dispute arises between them (Rasnic, 2004); 2) media-
tion/arbitration agreement, which is based on the pro-
vision in the contract that in case of a dispute, it shall
be referred to a mediator, and if its settlement is im-
possible through mediation, the mediator becomes an
arbitrator (Al-Khafaji, 2021). This type of mediation is a
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mixture of mediation and arbitration, where the parties
try to resolve a dispute without appealing to a judicial
body - if the first method fails, then using the second.
Judicial mediation. Judicial mediation was based
on the idea of the American professor Frank Sander
(multi-door courthouse), the essence of which was to
change the approaches to the judicial process, namely,
the use of mediation and other alternative procedures
for which the judicial authorities are responsible (Shaw,
1998). This type of mediation is applied directly by the
judge, who appoints a third party to help resolve the dis-
pute. A judge may order judicial mediation if they find
thatitisindeed necessary in the interests of both parties.
In foreign countries, there are several approaches
to the use of mediation during court proceedings. Ac-
cording to one of the approaches, the judge invites the
parties to appeal to mediation services during the trial.
However, this approach was not popular because law-
yers or other representatives of the parties involved in
the proceedings prevented it. Pilot projects of this na-
ture took place in the Central Land Court of London in
1996-1998, the Court of Appeal of Great Britain, as well
as in the courts of Australia, New Zealand, Canada, and
various states of the USA. The attempt to introduce a
different practice of using mediation, i.e.,, to introduce
mandatory mediation, was also not supported. The
case was not accepted for consideration by the judi-
cial authorities until the parties used mediation proce-
dures. In essence, this was another formal procedure to
be applied to resolve the dispute (Fedchyshyn, 2018).
However, the issue was not the mandatory or optional
nature of mediation during court proceedings, but the
effectiveness of its application by the judicial authorities.
Private mediation. This type of mediation is provided
by a group of private organizations or private mediators
in exchange for a certain fee for their services. Many de-
veloped countries use this type of mediation, such as
the United States, Canada, and the United Kingdom.
International mediation. Mediation is international
if all or most of its elements are in contact with more
than one country or are distributed among several
countries. International mediation is usually political
or linked to an international contract for the move-
ment of funds, goods, and services across state borders
(Tarman, 2016). The Model Law of the UN Commission
on International Trade Law (UNCITRAL) of 2002 lists
the cases when mediation is international: if the main
offices of the parties to the mediation agreement were
located in different countries at the time of its conclu-
sion; if the headquarters of the parties’ companies are
in different countries (Al-Khafaji, 2021).

Legal consolidation of the mediative form of protec-
tion in international and national legislation

Currently, the term “mediation” is widely used in both
international and national legislation. The formal defi-
nition of the term “mediation” is given in the Model
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Law of the UN Commission on International Trade Law
(UNCITRAL) on international commercial arbitration
procedures (UNCITRAL Model Law..., 1985). The Model
Law establishes mediation as a procedure by which, at
the initiative of the parties, a mediator is involved in the
process, whose purpose should be to reconcile the par-
ties to a dispute that has arisen in a contractual or other
relationship between the parties. However, the media-
tor is not entitled to influence the dispute settlement
process itself by imposing ways to resolve the conflict.

At the EU level, the normative definition of “medi-
ation” is enshrined in Recommendation Rec (2002)10
of the Committee of Ministers to member States on me-
diation in civil matters (2002), which is regulated as a
procedure for resolving disputes, within which parties
to a conflict, through professional mediators, negotiate
problematic issues to reach a compromise. Some legal
acts of the Council of Europe define the specific features
of applying alternative methods of dispute resolution
in certain branches of law. This group of acts includes:
1) Recommendation No. R (99) 19 of the Committee of
Ministers to member States concerning mediation in
penal matters (1999); 2) Recommendation No. R (98) 1
of the Committee of Ministers to member States on fam-
ily mediation (1998); 3) Recommendation Rec (2001) 9
of the Committee of Ministers to member States on al-
ternatives to litigation between administrative authori-
ties and private parties.

The term “mediation” is also legally defined in Di-
rective 2008/52/EC of the European Parliament and of
the Council of 21 May 2008 on certain aspects of medi-
ation in civil and commercial matters (2008), according
to Article 3 whereof mediation is considered as a pro-
cedure with an appropriate structure, through which
the disputants attempt to independently and voluntarily
reach an agreement to resolve the conflict with the sup-
port of a third neutral party - a mediator. Mediation can
be carried out on the initiative of the parties to the dis-
pute themselves, or at the suggestion of a judicial body;,
or according to the provisions of international legal acts.

In compliance with the requirements of this Direc-
tive, most European countries have adopted national
regulations on mediation. In Germany, the Law “On Medi-
ation” (Deutsches Mediationsgesetz, 2012) was adopted
on July 26, 2012. The provisions of the Law define proce-
dures for the peaceful settlement of disputes through de-
tailed regulation of this process in the German Civil Pro-
cedural Code. Thus, according to the Civil Procedural
Code of Germany, in the procedural documents that in-
itiate judicial proceedings, the parties to the conflict
must necessarily specify the mediation measures that
they have taken and the result of considering the dispute
through mediation. Based on the results of successful
dispute resolution through mediation, an agreement is
concluded between the parties, which is certified by an
intermediary (lawyer or notary) and has the status of an
enforcement document (Pashkova, 2020).
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The Civil Procedural Code of Germany also estab-
lishes a list of categories of cases that must necessar-
ily begin with the mediation procedure. These are dis-
putes of a property nature, subject to district courts,
and the price of which does not exceed 750 euros; land
disputes between neighbouring landowners and land
users; disputes in cases about the protection of honour
and dignity (Fedchyshyn, 2018).

Presently, the idea of developing the institution of
mediation in the Ukrainian legal system is supported by
most lawyers. This absolutely corresponds to the cho-
sen course of Ukraine towards harmonizing national
legislation with the legislation of EU countries, where
mediation is given considerable attention. Mediation is
promoted as a promising and optimal dispute resolu-
tion tool for protecting rights because it is character-
ized by minimal losses for its parties.

Ukraine’s attempts to implement the legal mech-
anisms of the internationally recognized mediation
procedure, as well as to perform its obligations to im-
plement international standards in this regard, found
a place in the Decree of the President of Ukraine
No. 361/2006 “On the Concept of Improving the Judi-
cial System for Establishing a Fair Trial in Ukraine Ac-
cording to European Standards” (2006). This Decree
focuses on the need to introduce alternative methods of
dispute resolution into the Ukrainian legal system; pop-
ularization of such methods of conflict resolution in so-
ciety; use of the right to appeal to the judicial authorities
for protection of violated rights only in exceptional cases.

Until recently, the legislation of Ukraine did not con-
tain a definition of the term “mediation”. Although, sev-
eral regulatory documents used the term “mediation”.
This is the Law of Ukraine “On Free Legal Aid” (2011),
Art. 1, The Concept of the Development of Criminal Jus-
tice for Minors in Ukraine, approved by the Decree of
the President of Ukraine No. 597/2011 dated May 24,
2011 (2011), item 3, and some others.

In 2016, the Order of the Ministry of Social Policy
of Ukraine No. 892 dated August 17, 2016 approved the
State Standard of Mediation Social Service, according
to the provisions of which mediation is defined as “a
method of resolving conflicts/disputes, through which
the parties to the conflict/dispute within the regulated
procedure involving a mediator, attempt to reach an
agreement to resolve the conflict/dispute” (Order of the
Ministry of Social Policy..., 2016). According to the Law
of Ukraine “On Social Services” (2019), the procedure for
providing a social service - mediation - was defined.

Since 2019, the pilot project “Rehabilitation pro-
gram for minors suspected of committing a criminal of-
fence” has been implemented in Ukraine, approved by
the Order of the Ministry of Justice of Ukraine and the
General Prosecutor’s Office of Ukraine No. 172/5/10
dated January 21, 2019 (Order of the Ministry of Jus-
tice...,, 2019). Since then, mediation has been actively
used in solving criminal cases involving minors who

have committed a criminal misdemeanour or a minor
crime.

However, numerous attempts to regulate mediation
in the special law were never successful, which meant
a clear lack of legally defined principles concerning the
legal status of the mediator, the rights and obligations
of participants in the mediation procedure and other im-
portant parties to the procedure under consideration.

One of the first was the Draft Law of Ukraine “On
Mediation” (Draft Law of Ukraine No. 7481...,, 2010),
according to which mediation was defined as “a
pre-trial quick and effective method of resolving dis-
putes through a mediator”. However, due to the consid-
erable number of shortcomings that this project con-
tained, on the recommendation of the Verkhovna Rada
of Ukraine Committee on Justice, it was withdrawn and
removed from consideration in the Verkhovna Rada of
Ukraine.

On December 17, 2015, a new Draft Law of Ukraine
“On Mediation” (Draft Law of Ukraine No. 3665..., 2015)
was submitted. According to the Explanatory Note,
the submitted Draft Law is primarily aimed at imple-
menting the provisions of Directive 2008/52/EC of the
European Parliament and of the Council in the national
legislation of Ukraine. However, the Verkhovna Rada of
Ukraine also did not support this project.

Another Draft Law “On Mediation” was submitted
for consideration on December 28, 2019 (Draft Law of
Ukraine No. 2706..., 2019). It made provision for the
establishment of legal grounds and procedures for the
implementation of mediation in Ukraine. Specifically,
it defined the areas of application of mediation - from
proceedings concerning civil, land, family, labour rela-
tions to criminal ones; such principles of conducting
this procedure as voluntariness, confidentiality, inde-
pendence, and neutrality, impartiality of the mediator,
as well as self-determination and equality of the parties
to mediation; the status of the mediator, the procedure,
and conditions for its preparation; the procedure for
applying mediation before/during/after applying to
the court. This Draft Law also proposed to outline the
legal status of the mediator and the parties to media-
tion, the mechanism for conducting it, as well as the
terms of the mediation agreement and the agreement
on resolving the conflict (dispute) based on the results
of this reconciliation procedure. However, this Draft
Law was also turned down.

On August 7, 2020, Ukraine adopted the UN Con-
vention on International Agreements on the Settlement
of Disputes by Mediation. Pursuant to the provisions of
the Convention, the procedure for developing an appro-
priate regulatory framework has been initiated, which
resulted in the submission of the Draft Law “On Medi-
ation” (Draft law of Ukraine No. 3504..., 2020) to the
Verkhovna Rada of Ukraine, which was adopted on No-
vember 16, 2021 and entered into force on December
15,2021.
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The Law of Ukraine “On Mediation” (2021) consoli-
dates the legal basis and mechanism for the implemen-
tation of mediation as an out-of-court method of conflict
(dispute) resolution, the principles of mediation, the le-
gal status of a mediator, the principles of their training
and other issues regulated by this procedure. The said
Law specifically prescribes that mediation is “an out-
of-court, voluntary, confidential, structured mechanism
in which the parties, through one or more mediators,
try to prevent the occurrence or resolve a conflict (dis-
pute) through negotiations”. At the same time, a medi-
ator is “a neutral, independent, impartial person who
implements mediation and has special skills for this”".
According to the Law, mediation procedures extend to
public relations in “cases arising in civil, family, labour,
economic, administrative spheres, as well as in cases of
administrative offences and criminal proceedings, for
reconciliation of the victim with the suspect (accused)”
(Article 3).

Notably, before the adoption of the special law, me-
diation was actively used primarily by public organiza-
tions, institutions, and services in the field of social pro-
tection and social security, i.e., it was distributed as a
service in social work. While as part of judicial practice,
it did not receive an institutional level. The judicial sys-
tem and mediation in Ukraine followed parallel paths
and therefore mediation was not integrated into the
judicial system and did not strengthen it (Romanadze,
2022). In addition, the judicial system has not yet fully
recognized the significance of this phenomenon, its
role in establishing the rule of law and access to justice
(Drozdov et al,, 2021).

However, Article 3 of the Law of Ukraine “On Media-
tion” (2021) stipulates that any person can apply to the
mediation procedure both before their appeal to the ju-
dicial authorities to protect a violated or disputed right
or interest, and during the trial, or even at the stage of
execution of a court decision. This Law also amended
the Economic Procedural Code of Ukraine, the Civil
Procedural Code of Ukraine, and the Code of Ukraine
on Administrative Procedure (Law of Ukraine “On Me-
diation”, 2021). Specifically, it stipulates that if during
the preparatory court session, the parties agree to an
out-of-court settlement of the dispute through medi-
ation, the court must suspend the proceedings on the
case. If an agreement is reached based on the results
of the procedure, the court shall reimburse the plaintiff
60% of the court fee paid. These changes should un-
doubtedly have a positive impact on the judicial system.
The main reason for the development of mediation in
most countries of the world is the workload of the ju-
dicial system. Because even small disputes require a lot
of time and resources to resolve them in court, not to
mention more important cases that go to court.

Therewith, the Law of Ukraine “On Mediation”
focuses only on general issues of mediation devel-
opment in Ukraine, without providing specifics on
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the introduction of judicial mediation (Tsuvina &
Vakhonieva, 2022). However, the development of this
particular type of mediation is one of the strategic tasks
of introducing alternative models of dispute resolution
in Ukraine and reforming the judicial system. Further-
more, some other provisions of the Law on mediation
are subject to improvement and adjustment to interna-
tional standards. Specifically, the Law defines the cate-
gories of disputes where mediation cannot be applied,
but among them only those that relate or may relate to
the rights and legitimate interests of third parties who
are not parties to this mediation are prescribed. The
legislators did not consider the provisions of Article 1
of Directive 2008/52/EC (2008), according to which
the Directive does not extend its effect to disputes in
the tax, customs, and administrative spheres, or the
responsibility of the state for actions or inaction in the
exercise of state power.

However, the adoption of the Law of Ukraine “On
Mediation” (2021) is really an expected moment in the
development of Ukrainian society. The only thing that
can be an obstacle to the widespread use of the medi-
ation procedure is a lack of awareness of its capabili-
ties, and public distrust in this procedure. Moreover,
the main constraint on the development of mediation
is the lack of a full-fledged regulatory framework in the
subject under study.

Conclusions

According to the results of the present study, media-
tion is a socio-legal phenomenon, the emergence and
development of which as a social institution has been
determined by social needs and the ability to influence
the development of a new culture of conflict-free rela-
tions in society, producing new norms and models of
social behaviour, perfecting a system of ethical values
and effective public cooperation. It was established that
the legal content of mediation is manifested in its main
purpose - regulation and ensuring law and order. The
analysis of the relevant legislation helped establish that
Ukraine has already created conditions for the estab-
lishment of mediation as a legal institution in compli-
ance with the provisions of international acts governing
the settlement of disputes based on the results of medi-
ation. The introduction of the institution of mediation
at the state level is conditioned upon Ukraine’s attempt
to harmonize its national legislation with EU legisla-
tion, where the development of mediation is at a prom-
inent level. The introduction of legislative grounds for
the establishment and development of mediation as an
alternative dispute resolution in Ukraine is one of the
priorities of national strategic documents in the field of
justice and human rights, as well as international regu-
lations and EU directives.

During the present study, it was found that the cur-
rent Ukrainian legislation is more consistent with gen-
erally accepted international standards in the field of
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mediation. Ukraine has adopted a special law, defined
the legal mechanism for conducting mediation as an al-
ternative procedure for dispute resolution, outlined the
legal status of a mediator, and other issues related to
this procedure. Furthermore, the analysis of Ukrainian
regulations indicated two main models of mediation
that are appropriate to use in Ukraine: out-of-court
(private) and judicial mediation, the harmonious com-
bination of which should demonstrate its effective-
ness, which is confirmed by international practices.
However, the development of a legislative framework

on this issue is not enough, and it is necessary to intro-
duce a corresponding legal mechanism for implement-
ing mediation as an alternative method of dispute res-
olution. In this regard, further research will be aimed
at perfecting the mechanism of legal regulation of me-
diation in terms of procedural aspects of mediation,
as well as institutional support for the functioning of
mediation forms of protection. The results of this study
can be used in subsequent research of the issues raised,
as well as in the law-making to develop new and amend
the current regulations of Ukrainian legislation.

References

[1]  Al-Khafaji, FA.H. (2021). Mediation as an alternative means of resolving disputes. Review of International
Geographical Education Online, 11(2), 183-194. doi: 10.33403 /rigeo.XXX.

[2]  Arseniuk, A.O. (2016). Procedural due process at the judicial examination of the land disputes in Ukraine (PhD
thesis, National University of Life and Environmental Sciences of Ukraine Kyiv, Ukraine).

[3] Belinska, 0.V.(2011). Mediation is an alternative dispute resolution. Bulletin of the Supreme Council of Justice,
1,158-173.

[4] Conflict costs business £33 billion every year. (2006). Retrieved from https://pressreleases.responsesource.
com/news/25571/conflict-costs-business-33-billion-every-year/.

[5] Decree of the President of Ukraine No. 361/2006 “On the Concept of Improving the Judiciary to Establish a
Fair Court in Ukraine in Accordance with European Standards”. (2006, May). Retrieved from https://zakon.
rada.gov.ua/laws/show/361/2006#Text.

[6] Decree of the President of Ukraine No. 597/2011 “On the Concept of Criminal Justice Development for
Minors in Ukraine”. (2011, May). Retrieved from https://zakon.rada.gov.ua/laws/show/597/2011#Text.

[71 Deutsches Mediationsgesetz.(2012,]uli). Abgerufenvon https://www.gesetze-im-internet.de/mediationsg/
index.html.

[8] Directive 2008/52/EC of the European Parliament and of the Council on certain aspects of mediation in civil
and commercial matters. (2008, May). Retrieved from http://data.europa.eu/eli/dir/2008/52/0j.

[9] Draft Law No. 3504 “On Mediation”. (2020, May). Retrieved from https://w1.cl.rada.gov.ua/pls/zweb2/
webproc4_17pf3511=68877.

[10] Draft Law of Ukraine No. 2706 “On Mediation”. (2019, December). Retrieved from http: //w1.cl.rada.gov.ua/
pls/zweb2 /webproc4_1?pf3511=67831.

[11] Draft Law of Ukraine No. 3665 “On Mediation”. (2015, December). Retrieved from http: //w1.cl.rada.gov.ua/
pls/zweb2 /webproc4_1?pf3511=57463.

[12] Draft Law of Ukraine No. 7481 “On Mediation”. (2010, December). Retrieved from http: //w1.cl.rada.gov.ua/
pls/zweb2 /webproc4_1?pf3511=39276.

[13] Drozdov, O., Rozhnov, 0., & Mamnitskyi, V. (2021). Mediation and court in Ukraine: Perspectives on
interaction and mutual understanding. Access to Justice in Eastern Europe, 3(11), 181-190. doi: 10.33327/
AJEE-18-4.3-n000082.

[14] Fedchyshyn, D.V. (2018). Practice of medication under the legislation of foreign countries as a way for
protection of land rights. Uzhhorod National University Herald. Series: Law, 51(Vol. 1), 170-173.

[15] losypenko, S.T. (2019). Mediation as a way of resolving disputes in private legal relations (PhD thesis, Taras
Shevchenko National University of Kyiv, Kyiv, Ukraine).

[16] Isik, S.(2016). Mediation as an alternative dispute resolution method and mediation process in Turkish law
system: an overview. Annales de la Faculté de Droit d’Istanbul, 48(65), 55-87.

[17] Kovach, K.K. (2004). Mediation: Principles and practice (3rd ed.). Saint Paul: West Academic Publishing.

[18] Law of Ukraine No. 2671-VIII “On Social Services”. (2019, January). Retrieved from https://zakon.rada.gov.
ua/laws/show/2671-19#Text.

[19] Law of Ukraine No. 3460-VI “On Free Legal Aid”. (2011, June). Retrieved from https://zakon.rada.gov.ua/
laws/show/3460-17#Text.

[20] Law of Ukraine No. 1875-1X “On Mediation”. (2021, November). Retrieved from https://zakon.rada.gov.ua/
laws/show/1875-20#Text.

[21] Mistelis, L. (2003). ADR in England and Wales: A successful case of public private partnership. ADR Bulletin,
6(3), 53-55.

[22] Nolan-Haley, ]J. (2009). Mediation exceptionality. Fordham Law Review, 78(3), 1247-1264.

Law. Human. Environment. 2022. Vol. 13, No. 4




[23]

[24]

[25]
[26]
[27]
[28]

[29]

[30]

[31]
[32]
[33]
[34]
[35]
[36]
[37]

[38]

[39]

[40]

Mediation as an alternative method of dispute resolution...

Nolan-Haley, ].M. (2004). The Merger of law and mediation: Lessons from equity jurisprudence and Roscoe
Pound. Cardozo Journal of Conflict Resolution, 6, 57-71.

Order of the Ministry of Justice of Ukraine and the General Prosecutor’s Office of Ukraine No. 172/5/10
“Procedure for the Implementation of the Pilot Project “Rehabilitation Program for mMinors who are
Suspected of Committing a Criminal Offense”. (2019, January). Retrieved from https://zakon.rada.gov.ua/
laws/show/z0087-19#Text.

Order of the Ministry of Social Policy of Ukraine No. 892 “On the approval of the State Standard of Social
Mediation Services”. (2016, August). Retrieved from https://zakon.rada.gov.ua/laws/show/z1243-16#Text.
Pashkova, K.I. (2020). Mediation in Ukraine and the world: Genesis, legal regulation and effectiveness in civil
disputes. Juridical Scientific and Electronic Journal, 8, 128-132. doi: 10.32782/2524-0374/2020-8/31.
Pauliat, H. (2008). Les convergences européennes dans le déroulement du proces administratif. Revue
francaise de droit administratif, 2, 225-233.

Rasnic, C.D. (2004). Alternative dispute resolution rather than litigation? A look at current Irish and American
laws. Judicial Studies Institute Journal, 4(2), 182-198.

Recommendation No. R (99) 19 of the Committee of Ministers to member states concerning mediation in
penal matters. (1999, September). Retrieved from http://www.euromed-justice-iii.eu/document/coe-
1999-recommendation-no-r-99-19-mediations-penal-matters.

Recommendation R (2001) 9 of the Committee of Ministers of the Council of Europe to member states
on alternatives to litigation between administrative authorities and private parties. (2001, September).
Retrieved from https://rm.coe.int/16805e2b59.

Recommendation R (98) 1 of the Committee of Ministers to member states on family mediation. (1998,
January). Retrieved from https://rm.coe.int/coe-rec-98-1-family-mediation/1680a72d4e.
Recommendation Rec (2002) 10 of the Committee of Ministers to member States on mediation in civil matters.
(2002, September). Retrieved from https://rm.coe.int/coe-rec-2002-10-civil-mediation/1680a72d4c.
Riskin, L.L., Westbrook, ]J.E., Guthrie, C.P, Reuben, R.C., Robbennolt, J.K., & Welsh, N.A. (2014). Dispute
resolution and lawyers (5th ed.). Saint Paul: West Academic Publishing.

Romanadze, L. (2022). Mediation in post-war restoration in Ukraine. Access to Justice in Eastern Europe,
4-2(17), 202-217. doi: 10.33327/AJEE-18-5.4-n000432.

Shaw, D. (1998). Mediation certification: An analysis of the aspects of mediator certification and an outlook
on the trend of formulating qualifications for mediators. University of Toledo Law Review, 29, 327-352.
Tarman, Z.D. (2016). Mediation as an option for international commercial disputes. Annales de la Faculté de
Droit d’Istanbul, 48(65), 229-244.

Tokarieva, K.S. (2021). Administrative and legal regulation of mediation: Current status and development
trends (Doctoral thesis, National Aviation University, Kyiv, Ukraine).

Tsuvina, T, & Vakhonieva, T. (2022). Law of Ukraine “On Mediation”: Main achievements and further steps of
developing mediation in Ukraine. Access to Justice in Eastern Europe, 1(13), 142-153. doi: 10.33327/A]JEE-
18-5.1-n000104.

Tvaronaviciené, A., Kaminskiené, N., Rone, D., & Uudekiill, R. (2022). Mediation in the Baltic States:
Developments and challenges of implementation. Access to Justice in Eastern Europe, 5(4), 68-86.
doi: 10.33327/AJEE-18-5.4-a000427.

UNCITRAL Model Law on International Commercial Arbitration. (1985, June). Retrieved from
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/06-54671_ebook.pdf.

Law. Human. Environment. 2022. Vol. 13, No. 4




Deineha

Meianist AK a/IbTepHAaTUBHHMH CIIOCi6 BUPiLLIEeHHS CNIOPIB:
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AHomayis

AkTyanpHicCTb 06paHOi TEMHU [JOC/IiPKEHHS] 3yMOBJIEHO THM, 1[0 TIOCHUJIEHHSI €BpoiHTerpauii YkpaiHu BuMarae
BIPOBa/KeHHsI B Hal[iOHAJbHOMY 3aKOHOJABCTBI W MpaKTUI HOBUX, aJbTePHATUBHUX CIOCOGIB BUpilIeHHS
CHOpiB, cepesi IKUX BaXKJIMBe Micle 3aiiMae Meaianis, pyHKIioOHYBaHHS SIKOI yCHiLTHO 3apeKOMeH/iyBaJso cebe
B PO3BHMHEHHUX €BPONENCHKUX KpaiHax. MeTow po6oTH 6yJo 3’scyBaTH Cy4acHUM CTaH PO3BUTKY IPaBOBOIO
3abe3nevyeHHs Mejiauii B YkpaiHi, OKpecJUTH NepCHeKTHBHU VAOCKOHAJIEHHs IPaBOBOr'O PEryJOBaHHSA 3
ypaxyBaHHSM Mi>KHApPOJHUX Ta EBPONENChKUX CTaHAApTIB Y chepi Meaianil. Y focikeHHI BAKOPHCTAHO CUCTEMY
3araJJbHOHAyYKOBUX MeTO/iB Mi3HaHHA (JiaJleKTUYHUN MeTo/, GopMabHO-JIOTIYHUN MeTOo/, MeTo/| aHaJli3y Ta
CHUHTEe3Y), a TaKOX CHeliaJIbHO-IOpUAUYHUX MeTO/IiB (MOPiBHAJIBHO-NIPAaBOBUIN MeT0/l, pOpMaTIbHO-IOPUAUIHUN
MeToA). ¥ cTaTTi mpoaHai3oBaHO MiXKHAPOJHUH i HAI[iOHAJILHUH JIOCBi/l MPaBOBOTO pery/jrBaHHA Mefialii B
CUCTeMi aJbTepPHAaTUBHUX CNOCO6GIB BHUpimieHHs crnopiB. OxXxapakTepU30BaHO JOKTPHUHAJbHI MW 3aKOHOJaBYi
MiAX0AW 10 TIyMayeHHS iHCTUTYTy Mejialii, BA3HAU€HO OCHOBHI MOT0 IepeBaru B CUCTEMIi aJibTEPHATUBHUX
cnoco6iB BUpilIeHHSI CIIOPiB, OKpecjeHo THUMU MeAialii, a TaKoXX PO3KPUTO 3MICT OCHOBHHUX MiXXHapOJHUX,
€BpOIENChKUX | HalliOHA/IbHUX HOPMAaTUBHUX aKTiB, 1[0 perJIaMeHTYIOTh BiiHOCHHU Y cepi Meaianil. BusHaueHo,
1o Mejjialis nocizae npioputeTHi no3ulil B Mi>kHapoAHiK npakTULi po3B’sa3aHHS KOHQIIIKTIB, OCKIJIbKA 3HAYHO
edekTuBHiIIa, HiX cyfoBi Ta aAgMiHicTpaTUBHI dopMuU 3aXUCTy NpaB i 3aKOHHUX iHTepeciB. OBrpyHTOBAHO, 110
MpUBAGIUBICTL MeAiallii mojsirae caMe B MPOCTOTI Ta 3PYYHOCTI NMpoLeAypH, CIOKIHHIA aTMocdepi Aiasory Ta
000B’sI3KOBOCT] ypaXyBaHHS AYMOK yCiX 3a/Iy4eHUX CTOPiH. 3’sicOBaHO, 10 I[edl MPaBOBUM iIHCTUTYT 3aCHOBAaHO
Ha J00POBIJILHOCTI, KOHQIEHLINHOCTI, HeynepeMKeHOCTI Ta HEUTPaJbHOCTI, MOXJIMBOCTI JJis yYacCHHUKIB
CaMOCTIiHHO yXBaJIIOBAaTH pillleHHs, HASBHOCTI He3aJIeXKHOI NiZITPUMKH KO’KHOI'0 3 YYaCHUKIB 3 60Ky MeJjiaTopa.
3ayBakeHo, 1110, HE3BaXKAI0YW Ha po3pobJsieHy B YKpaiHi HalioHa/JbHY MPaBOBY 6a3y IoJl0 MeAiallii, okpecieHa
cdepa cycniyibHUX BiIHOCUH NOTpeby€e BJOCKOHAIEHHS BiZ[TOBiHOTO MPaBOBOT0 MexXaHi3My Ta iHCTUTYI[ilHOI
OCHOBM Horo peasisanil. OTpuMaHi pe3y/bTaTH MOXYTb BHUKOPHUCTOBYBATHUCA y NOAAJNBIIMX HAyKOBUX
JLOCJII/PKEHHSIX, a TaKOX y pOo3po06J/ieHHI HOBUX 1 3MiHI YHHHUX HOPMAaTUBHO-NPABOBUX aKTiB, AKi BU3HAYAIOTb
NIpaBOBI 3acajy MeJialil B IpaKTUL i peasisanii BiAnoBiHOr0 3aKOHOJaBCTBA

Katouosi cioea: anprepHaTHBHI GOPMU 3aXUCTY, HEOPUCAUKLINHI popMu 3axucTy, MeJjiaTuBHI popMu 3aXucTy,
Me/liaTop, IPAaBOBHUH CIip, NpaBOBUN KOHPIIIKT
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The study of theoretical and applied aspects of understanding the concept “legal
orientation” in legal science is relevant, of practical interest and requires scientific
consideration. Globalization generates radical changes that can lead to both further
evolution of humanity and adverse consequences. The search for joint survival
and development programs depends on the legal culture that determines the legal
orientations of social actors. The purpose of this paper was to figure out the theoretical
and applied aspects of understanding the concept “legal orientation” in legal science. This
study is based on an interdisciplinary approach and considers the knowledge of various
sciences about human behaviour. General scientific and special scientific methods of
cognition of social phenomena and processes were used to conduct the study. Among
general scientific methods, methods of logical-semantic and terminological analysis,
anthropological, system-structural, causal-functional, data analysis, praxeological,
and content analysis were used. Experimental methods of observation, conversations,
surveys, and questionnaires were used to obtain empirical data. The presented results
of the theoretical and applied study of the concept “legal orientation” in legal science
allowed figuring out at least four meanings of its use, showed its inextricable connection
with the concept “value orientations” — a dynamic system that regulates social behaviour
and human activity, and therefore requires constant diagnostics. Based on the diagnosis
of the value orientations of the student youth of the National University of Life and
Environmental Sciences of Ukraine, methodical recommendations were developed
to form the system of value orientations of a young individual who obtains higher
education, which will be consonant with the system of value orientations of Ukraine.
The results of this study will be useful for researchers investigating the axiological and
praxeological components of human activity in various spheres of social life; for state
and public institutions related to the implementation of strategies for the development
of civil society and the rule of law, for teachers and lecturers in the education and
upbringing of future citizens of Ukraine, as well as for all stakeholders
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Introduction

Presently, changes in various spheres of human life oc-
cur at breakneck speed. It is one thing when they tes-
tify to positive changes in human development - the
introduction of new technologies (nanotechnology, IT
technologies, artificial intelligence, breakthroughs in
medicine, education, etc.), which not only facilitated
the physical and intellectual life of a human, but also
changed approaches to understanding human exist-
ence Another thing is when globalization generates
adverse consequences for humanity and the environ-
ment in which it lives. Hence humankind’s search for
programs of joint survival and development. But re-
gardless of what any such program is called and what
it professes, the consolidating force is culture in all its
forms. One of them is the legal culture, which ensures
the life of various social actors in the sphere of law. In
turn, the level of legal culture of each social subject di-
rectly depends on those legal orientations that form the
basis of its life activities and acquire a corresponding
nature (economic and value orientations, political and
value orientations, value and legal orientations, value
and religious orientations, etc.). Therefore, the study of
theoretical and applied aspects of understanding the
concept “legal orientation” in legal science is relevant, of
practical interest, and requires scientific consideration.

The review of the scientific studies proved that the
term “orientation” iswidelyused bothinnatural sciences
(mathematics, physics, biology, etc.) and social sciences
(sociology, economics, political science, psychology,
law, etc.) in a wide variety of contexts and meanings.
Specifically, in medicine - “value orientations” (Heim
et al., 2019), “political orientations” (Kannan & Veazie,
2018); psychology - “value orientations” (Braithwaite,
1998; de Groot & Steg, 2010), “political orientations”
(Lassetter & Neel, 2019; Pazhoohi & Kingstone, 2021;
Verkuyten et al, 2022); in sociology - “social orienta-
tions” (Manfredo et al, 2021), “social-value orientations”
(Chirumbolo et al, 2016), “social-value orientation the-
ory” (Lewis & Willer, 2017); in economy - “socially
oriented economy” (Moskvina, 2019); in ecology - “po-
litical orientations” (Trémoliere & Djeriouat, 2021);
in pedagogy - “professional orientation” (Ihnatovych
et al, 2014) and “value orientations” (Ennis, 1992);
in cultural studies - “cultural-value orientations”
(Schwartz, 2006; Verboord & Kristensen, 2021), “value
orientations” (Schwartz, 2014), “value-orientational
approach” (Watkins & Gnoth, 2011); in public admin-
istration - “professional orientation” (Orlovska, 2021),
etc. Therewith, each of these word constructions has its
meaning, which can be understood only from the con-
text of the scientific material read.

A somewhat comparable situation is observed in
the educational literature on the theory of the state
and law, in which orientation is usually used in the con-
structions “orientational function of law” (Krestovska
& Matvieieva, 2019; Rabinovych, 2021), “state of

social-democratic orientation” and “law of social-dem-
ocratic orientation” (Rabinovych, 2021), “orienting
form of implementation of law functions” and “legal
orientation” (Kachur, 2014). As for monographs, scien-
tific articles and reports from the legal direction, “value
orientations” (Hryshchuk, 2020), “social-value orienta-
tions” (Hollander-Blumoff, 2017) and “value-legal ori-
entations” (Ivanova, 2017) are popular here.

The question arises, what phenomena and pro-
cesses in the field of legal science should be denoted
using the concept “legal orientation”? Given the deno-
tation of the word “orientation”, it is unlikely that any
of the researchers will be able to cope with such a task.
Notwithstanding, this paper attempts to characterize
several meanings of its use in legal science.

The purpose of this paper was to analyse theo-
retical approaches to understanding the concept “legal
orientation” in legal science, as well as applied aspects
of its use. To fulfil this purpose, the study was con-
ducted in three stages, each of which corresponded to a
separate task. The first stage clarified scientific and the-
oretical approaches to understanding the concept “le-
gal orientation”, the second stage demonstrated applied
aspects of its use according to the meanings in which
this concept is used, while the third stage offered rec-
ommendations to form a system of value orientations
of an individual who acquires a higher education.

Materials and methods

Considering the purpose and objectives set, general
scientific and special scientific methods of cognition of
social phenomena and processes were used to conduct
this study. Among general scientific methods, methods
of logical-semantic and terminological analysis, anthro-
pological, system-structural, causal-functional, inter-
disciplinary approach, data analysis, praxeological, and
content analysis were applied.

The logical-semantic method was used to estimate
the importance of the submitted information based on
certain criteria. The method of terminological analysis
covered the concept of “value orientations”, as well as
its place in the terminology of legal science and showed
the existence of relationships between it and other
categories (“social behaviour”, “life position”, “culture”,
“value”, etc.).

To figure out value orientations, an interdiscipli-
nary approach was used because human life takes place
on three levels: biological, spiritual, and social, and
therefore the coverage of the role of value orientations
in the regulation of human social behaviour required
the involvement of knowledge from other sciences -
philosophy, sociology, psychology, pedagogy, etc.

The application of the anthropological method to
the investigation of the role of value orientations in reg-
ulating human social behaviour became useful for un-
derstanding them as a social phenomenon determined

Law. Human. Environment. 2022. Vol. 13, No. 4




Theoretical and applied aspects of understanding the concept “legal orientation’...

by human nature, while the method of analysing soci-
ological data based on the results of a sample survey
allowed identifying the principal value orientations and
values among the surveyed higher education students.

The system-structural method was used to show
the place of value orientations in the “person - social
reality” system. The causal-functional method deter-
mined the role of value orientations in the regulation of
human social behaviour.

Thanks to the application of the method of content
analysis of scientific sources, it was possible to form a
holistic view of the study of the role of value orienta-
tions in legal science and to obtain data for finding ef-
fective ways to solve the existing issues.

To obtain empirical data, observation and interview
methods were used, a survey based on S. Bubnova's
(2002) method “Diagnostics of the real structure of the
value orientations of an individual” and a survey to de-
termine the three values that are key for the respond-
ents at the time of survey. Value orientations of higher
education seekers were diagnosed at the National Uni-
versity of Life and Environmental Sciences of Ukraine
among 1st-year students of the Faculty of Law (2021 and
2022 admission year), 4th-year students of the Forestry
Faculty majoring in “Forestry” and 1st-year masters of
the Law Faculty (2020 and 2021 admission year).

1. 44 students of the 1st year of the Faculty of Law,
admitted in 2022, took a survey using the method “Di-
agnostics of the true structure of the value orientations
of the individual” by S. Bubnova (October 4, 2022).
There were 28 girls and 16 boys among the subjects.

2. 64 undergraduates of the 1st year of the Faculty
of Law, admitted in 2021, took a survey to determine
the three values that were decisive for them at the time
of their interview - November 2021. No gender differ-
entiation was made, as the study was performed anon-
ymously during practical online classes using the Jam-
board interactive whiteboard.

3. 4th-year undergraduates of the Forestry Faculty,
majoring in “Forestry”, in the number of 11 people, took
a survey to determine the three values that were deci-
sive for them at the time of their interview - September
2022. No gender differentiation was made, as the study
was performed anonymously during practical online
classes using the Jamboard interactive whiteboard.

4. Master’s students of the 1st year of study of the
Faculty of Law in the year of admission in 2020 (of
which 5 full-time students, 5 part-time students) and in
2021 (of which 4 full-time students, 12 part-time stu-
dents) passed a survey to determine the three values
that were decisive for them at the time of their inter-
view - November 2020 and April 2022, respectively.
No gender differentiation was made, as the study was
performed anonymously during practical online classes
using the Jamboard interactive whiteboard.

5. Group samples consisted of 8 groups (including 3
groups of 1st year students of the Faculty of Law (2021
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admission year), 1 group of students of the 4th year of
the Faculty of Forestry majoring in “Forestry”, 2 groups
of masters in the 1st year of study at the Faculty of Law
(2020 admission year) and 2 groups of masters 1 year
of study at the Faculty of Law, (2021 admission year)).
No gender differentiation was made, as the study was
performed anonymously during practical online classes
using the Jamboard interactive whiteboard.

6. A group sample of 9 subgroups formed from 3
groups of students of the 1st year of the Faculty of Law
(2021 admission year). No gender differentiation was
made, as the study was performed anonymously during
practical online classes using the Jamboard interactive
whiteboard.

These surveys were conducted on the principles of
voluntariness, anonymity, respect for the rights of the
participants, respect for their honour and dignity, in-
admissibility of any manifestations of discrimination,
considering age specifics, etc.

Results and discussion

Scientific and theoretical approaches to understand-
ing the concept “legal orientation” in legal science
Legal orientation belongs to those legal concepts that
will never have a single approach to understanding
their essence. This is conditioned not only upon the de-
notation of the word “orientation”, as discussed above,
but also upon the fact that the concept “law”, which it
includes, is also ambiguous.

The lack of a definition of the concept of orientation
in philosophy and other sciences forces to refer to the
lexical meaning that this word has in the Ukrainian lan-
guage. The explanatory dictionary of the Ukrainian lan-
guage gives three main meanings of the word “orienta-
tion”: 1) the act of orienting, determining one’s location
in space or the direction of one’s movement, the ability
to determine one’s location in space or the direction of
one’s movement; 2) the ability to understand some cir-
cumstances, the surrounding environment and 3) the
direction of opinions, activities depending on particu-
lar conditions; counting on smb., smth. in the activity
(Bilodid et al., 1974).

The first meaning best suits the coverage of
I. Pavlov’s reflexive approach in understanding orien-
tation as one of the unconditional reflexes of a human -
orienting, aimed at self-preservation of their life. At the
same time, nothing prevents a person from navigat-
ing law or legal matter in general. What this orienta-
tion will be based on depends on how the informa-
tion form of implementation of the functions of law
will be provided - to inform participants in public life
about the legal requirements contained in legal regu-
lations of a regulatory or individual nature. How such
informing will be carried out is already the subject of
another scientific study. The most common ones are as
follows: the use of media in printed form (press, hand-
books, dictionaries, educational or scientific literature),
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technological means (radio or television) or in the digi-
tal space (Internet, social networks, blogging), individ-
ual consultations as household and professional level,
etc. Such legal information is the basis of the presump-
tion of knowledge of the law or the legal axiom “igno-
rance of the law does not exempt from responsibility”.

As for the other two meanings, they reflect the hu-
manistic psychoanalysis of E. Fromm, where orienta-
tion is a specific mental (psychological) structure that
allows a person to understand legal material and di-
rects a person’s behaviour and activity in society and
certifies their inclusion in the socio-cultural space.
Therefore, when it comes to the legal field in which the
life of members of public life flows and their activities
are carried out, it is precisely the socio-cultural legal
space that is based on the teachings of E. Fromm.

The socio-cultural space acts as the environment
where a person lives their life, and its defining feature is
culture. Being a socio-historical phenomenon, it reflects
the inner world of a person and their life activity through
its forms and categories. Culture refers to a specific way
of organizing and developing human life in particular
historical conditions, which determines the social ori-
entation and life position of participants in public life
and manifests itself in values (Kachur, 2019).

The place of a person in this space is associated
with their social orientation, which most fully reflects
their attitude towards various processes in all spheres
of public life, and is characterized by the following
principal properties: 1) it reflects a person’s attitude
towards society, their awareness of their place in it, to
involvement in the processes of social and economic
development of society; 2) it is one of the aspects of
comprehensive personal development; 3) it is a per-
son’s choice of their place in life, which is fully realized
by them and characterized by an appropriate attitude
towards it; 4) the criteria for its formation depend on
the guidelines, as they will be the starting point and de-
termine the basis of social orientation; 5) it is focused
on obtaining a certain social status, which will reveal
options for the future activity of a participant in public
life; 6) it directly depends on the social environment
where its carrier lives, and which will become the prin-
cipal determinant of the perception of social reality;
7) its basis will be social activity, which is the driving
force of all participants in social life, which ensures
their interaction with the environment throughout
their lives to meet personal, group, and social needs.

As for the legal sphere that influences, regulates, and
ensures the life of a person and their social formations, it
can be argued that the social orientation of a participant
in public life will acquire specific features and receive a
new status - the status of legal orientation.

Returning to the teachings of E. Fromm regarding
orientation, it can be assumed that a participant in
social life a) understands legal reality, knows how to

understand the legal processes that take place in so-
ciety, and also 2) based on their legal knowledge, can
direct their behaviour and activities according to their
legal guidelines. It is these two aspects of the under-
standing of legal orientation that best characterize the
orientational form of implementation oflegal functions.

Understanding of legal reality and the ability to un-
derstand legal processes occurring in society depend
not only on the legal awareness of the individual, but on
the level of their cognitive sphere, when a participant
in public life has enough legal knowledge. And this can
only be achieved through legal training, legal self-devel-
opment, and legal self-education.

As for the second aspect, it characterizes the legal
activity of a person as the conscious willingness of the
subject of law to commit legal acts (action or inaction)
to obtain a legal result determined by the principles of
law and prescriptions of legal norms. Therewith, the
principles of law and prescriptions of legal norms will
act precisely as those legal guidelines that will determine
the legal intentions of the subjects of law. This gives rea-
son to associate these two aspects of understanding legal
orientation with the concept “legal culture”.

However, legal science holds another context of un-
derstanding legal orientation as the activity of certain
subjects, aimed at developing the legal attitudes of a
person for the implementation of lawful behaviour. In
this sense, legal orientation is associated with such le-
gal concepts as “legal upbringing” and “legal education”.

But in any aspect of the understanding of legal ori-
entation in legal science, it will be inextricably linked
with such a concept as “value orientations”. In the con-
text of the present study, they mean the attitude of the
individual towards various processes in all spheres of
public life, which guides their social behaviour and ac-
tivities according to the system of their values. As for
values, at one time the author defined them as cer-
tain phenomena of the objective world (material or
spiritual) that are important for the subject when mak-
ing life choices (Kachur, 2020).

Value orientations as determinants of social be-
haviour and human activity are a dynamic system, and
therefore require constant diagnostics.

Applied aspects of understanding the concept “legal
orientation”

For the experimental study of human value orienta-
tions, 44 students of the 1st year of the Faculty of Law
(28 girls and 16 boys) were involved (2022 admis-
sion year), who agreed to take a survey according to
S. Bubnova’s (2002) method “Diagnostics of the true
structure of personality value orientations”.

The results obtained for all the above-mentioned
groups were summarized and illustrated considering
the average indicators of the significance of value ori-
entations, which is reflected in Table 1 and Figure 1.
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Table 1. Results of diagnostics of value orientations of 1st-year students of the Faculty of Law of NULES of
Ukraine according to S. Bubnova’'s method

Value orientation Number of respondents | Significance of value, %
I. Pleasant leisure, relaxation 44 2%
[I. High material wealth 44 2%
II1. Search for and enjoyment of the beautiful 44 5%
IV. Help and mercy to other people 44 5%
V. Romance 44 2%
VL. Discovering new things about the world, nature, and people 44 2%
VII. High social status and people management 44 2%
VIII. Recognition and respect of people, influence on others 44 2%
IX. Social activity to achieve positive changes in society 44 2%
X. Communication 44 7%
XI. Health 44 9%

= |. Pleasant leisure, relaxation
II. High material wealth
= [II. Search for and enjoyment of the beautiful
= [V. Help and mercy to other people
= V. Romance
= VI. Discovering new things about the world, nature, and people
= VII. High social status and people management
VIII. Recognition and respect of people, influence on others
= IX. Social activity to achieve positive changes in society
= X. Communication

= XI. Health

Figure 1. Diagnostics of value orientations of 1st-year students of the Faculty of Law of NULES of Ukraine
according to S. Bubnova’'s method

As the results showed, for students of the 1st year of
the Faculty of Law, yesterday’s schoolchildren, the most
significant value for orientation is health (9%). This ori-
entation is explained by the fact that for the third year
now, Ukrainian society has been living in quarantine re-
strictions and is under the information overflow about
COVID-19. Therefore, attention to personal health is
natural. The second position was taken by “communi-
cation” (7%) because the generation that spent a con-
siderable part of its time in online meetings needs live
communication. Such value orientations as “the search
for and enjoyment of the beautiful” (5%) and “help and
mercy to other people” (5%) are positively reassuring.
This shows that, despite martial law, young people are
drawn to the beautiful and show empathy for others.

As for the indicator of 2% for other value orienta-
tions, they are also natural for this age. However, the
indicator “social activity to achieve positive changes
in society” requires special attention from civil society
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institutions, as it indicates a low “civic position” of these
young people. After one or two years, they will become
of age and receive active voting rights, and therefore
will take an active part in the formation of representa-
tive bodies of state power and referendums.

As for the indicators “discovering new things about
the world, nature, and people” and “recognition and re-
spect of people, influence on others”, they also require
close attention from the higher educational institutions.
The recommended educational and organizational meas-
ures to improve the work towards forming these value
orientations will be discussed in the next subsection.

Equally interesting is the comparison of value ori-
entations separately for boys and girls, the results of
which are presented in Table 2. Notably, out of 44 peo-
ple who took part in the survey, 28 girls and 16 boys
took part. Such trends in gender distribution have per-
sisted in the faculty for a long time. Still, let us analyse
their value orientations.
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Table 2. Diagnostics of value orientations of 1st-year students of the Faculty of Law of NULES of Ukraine
according to the S. Bubnova’s method on gender basis

Value orientations Total boys | Boys, % | Total girls | Girls, %
I. Pleasant leisure, relaxation 16 25% 28 4%
[I. High material wealth 16 31% 28 4%
I1I. Search for and enjoyment of the beautiful 16 6% 28 4%
IV. Help and mercy to other people 16 6% 28 4%
V. Romance 16 6% 28 4%
VL. Discovering new things about the world, nature, and people 16 6% 28 11%
VII. High social status and people management 16 6% 28 4%
VIII. Recognition and respect of people, influence on others 16 6% 28 4%
IX. Social activity to achieve positive changes in society 16 6% 28 4%
X. Communication 16 13% 28 4%
XI. Health 16 25% 28 7%

For girls, all value orientations, except for “discov-
ering new things in the world, nature, people” (11%)
and “health” (7%), are equivalent and account for 4%
each. Such indicators confirm the restraint inherent in
young Ukrainian girls. However, their increased inter-
est in cognition may change this picture of preferences
in the near future.

As for boys, their defining value orientations were
“high material wealth” (31%), “pleasant leisure, rec-
reation” (25%), “health” (25%) and “communication”
(13%). All other value orientations are equivalent and
account for 6% each. As for the preferences of Ukrain-
ian young men, such indicators are also natural for
Ukrainian society and are determined by well-estab-
lished social stereotypes.

The results of finding out the hierarchy of values
of students of I (bachelor’s) and II (master’s) levels of
higher education, which was conducted through a sur-
vey at a practical session, where students were asked
to identify the three values that lead the hierarchy of
their value system, became fascinating. Note that (a)
no list of values was provided, but it was explained that
these are certain material or spiritual goods significant
for them at the time of the task, (b) ranking by gender

was not carried out because the study was done anon-
ymously in an online format using Jamboard, (c) group
values were distinguished for 8 groups and 9 small sub-
groups (3 groups of the 1st year of the Law Faculty of
2021 admission year).

In total, students named 100 individual values.
However, they were not grouped by similarity, since
the survey was anonymous and conversations were
not conducted to find out the true meaning of these
value concepts. Therefore, only 15 of them were used
for analysis, which the subjects most often mentioned
(Table 3). Furthermore, they are grouped by age - sub-
jects under 20 years of age (1st-year full-time students)
and those over 20 years of age (1st-year masters and
4th-year part-time students). Admittedly, this criteri-
on is very conditional, since they did not specify their
age. But in the first year, people between the ages of 16
and 20 usually study. As for the 4th year of part-time
education, these were post-college students enrolled in
bachelor’s programs or practical workers. As for mas-
ters, they all have at least 4 years of bachelor’s degree
behind them. It was these considerations that gave
grounds to classify them as respondents who were over
20 years old.

Table 3. Results of a survey to clarify the hierarchy of values of applicants of I (bachelor’s) and II (master’s)
levels of higher education of NULES of Ukraine

Value Total Total, % ;J:z:‘zroida yel::'(si‘::i(},%/o y(;:f': (Z)Pd yegr",se:‘)lzd(,) %
Number of respondents 101 64 37

Family 40 39.6% 25 39.06% 15 40.54%
Honesty 17 16.83% 15 23.44% 2 5.41%
Health 15 14.85% 5 7.81% 10 27.03%
Freedom 15 14.85% 10 15.63% 13.51%
Self-development 14 13.86% 9 14.06% 5 13.51%
Justice 13 12.87% 10 15.63% 8.11%
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Table 3, Continued

Value Total Total, % I;::r‘;rollg ygslrll'(slf)li(},?’/o y((::‘:': zlod yegl"lsetl;lzd(,) %
Friendship 12 11.88% 10 15.63% 2 5.41%
Self-fulfilment 8 7.92% 6 9.38% 2 5.41%
Optimism 8 7.92% 6 9.38% 2 5.41%
Romance 7 6.93% 4 6.25% 3 8.11%
Responsibility 6 5.94% 5 7.81% 1 2.7%
Personal hobbies 5 4.95% 3 4.69% 2 5.41%
Kindness 5 4.95% 5 7.81% 0 0.0%
Understanding 4 3.96% 4 6.25% 0 0.0%
Stability and security 3 2.97% 2 3.13% 1 2.7%

All respondents (101 people) gave the first place to
the value of “family” (39.6%), the second place - “hon-
esty” (16.83%), the third place - “health” (14.85%) and
“freedom” (14.85%).

As presented in Table 3, only the indicator “family”
remained in priority 1 place both among respondents
in the category under 20 years old (39.06%) and in the
category of those over 20 years old (40.54%). Students
under 20 gave the second place to “honesty” (23.44%),
while those over 20 - to “health” (27.03%). Among stu-
dents under 20, the third place was shared by such val-
ues as “freedom” (15.63%), “justice” (15.63%), “friend-
ship” (15.63%). As for students who are over 20 years

old, the third place was given to “freedom” (13.51%)
and “self-development” (13.51%).

Notably, applicants for higher education who are
over 20 years old did not share the preferences of those
under 20 years old. Such values as “kindness” (0%) and
“understanding” (0%) were not included in the list of
their values, while students under the age of 20 con-
firmed their presence in their hierarchy - “kindness”
(5%) and “understanding” (4%). It was no less inter-
esting to analyse the qualitative changes in the pref-
erences of applicants of I (bachelor’s) and II (master’s)
levels of higher education of NULES of Ukraine by the
years when such a survey was conducted (Table 4).

Table 4. Distribution of the values of the applicants of I (bachelor’s) and II (master’s)
levels of higher education of NULES of Ukraine by years

Value 2020 % 2021 % 2022 ‘ %
Number of respondents 10 64 27
Family 2 20% 25 39.06% 13 48.15%
Honesty 0 0.0% 15 23.44% 2 7.41%
Health 2 20% 5 7.81% 8 29.63%
Freedom 0 0.0% 10 15.63% 5 18.52%
Self-development 0 0.0% 9 14.06% 5 18.52%
Justice 1 10% 10 15.63% 2 7.41%
Friendship 0 0.0% 10 15.63% 2 7.41%
Self-fulfilment 0 0.0% 6 9.38% 2 7.41%
Optimism 0 0.0% 6 9.38% 2 7.41%
Romance 1 10% 4 6.25% 2 7.41%
Responsibility 0 0.0% 5 7.81% 1 3.7%
Personal hobbies 0 0.0% 3 4.69% 2 7.41%
Kindness 0 0.0% 5 7.81% 0 0.0%
Understanding 0 0.0% 4 6.25% 0 0.0%
Stability and security 1 10% 2 3.13% 0 0.0%

This cross-section by year was conditioned upon the
challenges that the respondents faced. Therefore, un-
derstanding the hierarchy of their personal values in
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such critical years is also important. It should be re-
called that the respondents of 2020 were affected by
such a challenge as COVID-19 and the self-isolation
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regime, the respondents of 2021 were affected only by
quarantine restrictions, and the respondents of 2022
were affected by wartime.

According to the results, the respondents gave the
same first place to the values “Family,” - 20% (2020),
39.06% (2021),48.15% (2022). Values such as “justice”
(10%), “romance” (10%), “stability, security” (10%)
ranked second among respondents in 2020. Among the
top 15 values, all others stayed unpopular (0%).

For respondents in 2021, “honesty” was in second
place (23.44%), and for respondents in 2022 - “health”
(29.63%). As for the third place, for the respondents
in 2021 it was taken by “freedom” (15.63%), “justice”

(15.63%), “friendship” (15.63%), and for 2022 - “free-
dom” (18.52%) and “self-development” (18.52%).

A comparative analysis of respondents by special-
ity is also informatively useful (Table 5). And not only
because the profession of a lawyer is included in the
professional group “man - man”, and forestry - “man -
nature”. Such an analysis allows the state to determine
the value preferences and, therefore, the potential val-
ue orientations of its people and, accordingly, sets the
guidelines for future national strategies and programs
for the development of civil society and the rule of law
within the framework of the Sustainable Development
Goals.

Table 5. Distribution of values of applicants of I (bachelor’s) and II (master’s) levels of higher education of
NULES of Ukraine by speciality and age
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s g% 5 S 8T 83
(7] () (5] (5]
o g g 3 S &g 3% 2o %S
w — N g’ 9 = §’ P w S 8« 82
3 g = z s = 5 52 53| L% %
G 1) 8 = 2 ] : 4 o = S o
S = 2 = = S & 28 PE o S >
= s — = 2 S S« £ o
2 3 s = - -2 | 85| 8¢
2 2 g | g g 28 £
& S = o
Number of 101 90 11 26 11
respondents
Family 40 39.6% 33 36.67% 7 63.64% 8 30.77% 7 63.64%
Honesty 17 16.83% 17 18.89% 0 0.0% 2 7.69% 0 0.0%
Health 15 14.85% 12 13.33% 3 27.27% 7 26.92% 3 27.27%
Freedom 15 14.85% 13 14.44% 2 18.18% 3 11.54% 2 18.18%
Self-development 14 13.86% 13 14.44% 1 9.09% 4 15.38% 1 9.09%
Justice 13 12.87% 13 14.44% 0 0.0% 3 11.54% 0 0.0%
Friendship 12 11.88% 10 11.11% 2 18.18% 0 0.0% 2 18.18%
Self-fulfilment 8 7.92% 7 7.78% 1 9.09% 1 3.85% 1 9.09%
Optimism 8 7.92% 8 8.89% 0 0.0% 2 7.69% 0 0.0%
Romance 7 6.93% 7 7.78% 0 0.0% 3 11.54% 0 0.0%
Responsibility 6 5.94% 6 6.67% 0 0.0% 1 3.85% 0 0.0%
Personal hobbies 5 4.95% 3 3.33% 2 18.18% 0 0.0% 2 18.18%
Kindness 5 4.95% 5 5.56% 0 0.0% 0 0.0% 0 0.0%
Understanding 4 3.96% 4 4.44% 0 0.0% 0 0.0% 0 0.0%
Stability and 3 | 297% | 3 3.33% 0 | 00% | 1 | 385% | 0 0.0%
securlty

According to the survey results, the value “family” stays
in the first place for both future lawyers and forestry
workers (36.67% for lawyers, 63.64% for foresters). In
second place, future lawyers put “honesty” (18.89%),
which is not surprising for their profession. But forest-
ers preferred “health” (27.27%). Regarding the third

place, future lawyers put “freedom” (14.4%), “self-de-
velopment” (14.44%) and “justice” (14.44%). For for-
esters - “freedom” (18.18%), “friendship” (18.18%)
and “personal hobbies” (18.18%). Such a value as “free-
dom” has become popular both among lawyers and for-
esters (Figure 2).
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Figure 2. Distribution of the values of applicants of I (bachelor’s) and Il (master’s) levels of higher education of
NULES of Ukraine by professional direction

The hierarchy of values according to the age crite-
rion of under the age of 20 was not distributed, since
the survey did not involve students of non-law majors
under the age of 20. However, it became possible to an-
alyse the distribution of values among various special-
ists by age criterion, “those over 20 years old”.

According to the survey results, the value “family”
stays in the first place for both future lawyers and for-
estry workers over 20 years old (30.77% for lawyers,

16
15

=@ total, over 20 y.o.

total, lawyers over 20 y.o.

63.64% for foresters). Future lawyers, as well as for-
esters, put “health” in second place (26.92 for lawyers,
27.27% for foresters). As for the third place, “self-devel-
opment” (15.38%) became such a value for future law-
yers, and for foresters - “freedom” (18.18%), “friend-
ship” (18.18%) and “personal hobbies” (18.18%). Thus,
for both future lawyers and forestry workers over 20
years of age, common values are “family” and “health”
(Figure 3).

«@-=total, non-lawyers over 20 y.o.

Figure 3. Distribution of values of academic groups of NULES of Ukraine by professional affiliation and age

It was equally interesting to draw a cross-section
of students’ preferences in the context of groups. In
the same practical online classes, they were given
the task to determine the three main values that are
characteristic of them as an academic group. In total,
8 academic groups took part, of which 3 groups under
20 years of age (1-3 academic groups of the 1st year
of the Faculty of Law of the NULES of Ukraine (2021
admission year)) and 5 groups of interviewees over
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20 years of age (2 groups of masters of the 1st year
of study of the Faculty of Law of the NULES of Ukraine
(2020 admission year), 2 groups of masters of the 1st
year of study of the Faculty of Law of the NULES of
Ukraine (2021 admission year), 4th year of bachelors
majoring in “Forestry” of the NULES of Ukraine). Ap-
plicants of higher education named 25 values, from
which the authors of the study chose only 5 that re-
ceived the most votes (Table 6).
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Table 6. Distribution of values of academic groups of NULES of Ukraine by professional affiliation

Value fogether | togetmenzs | Mawvers | Lawyers,so | N U | hen %
Total groups 8 8 7 7 1 1
Family 6 75% 5 71.43% 1 100%
Life 2 25% 2 28.57% 0 0.0%
Freedom 4 50% 3 42.86% 1 100%
Health 3 37.5% 3 42.86% 0 0.0%
Justice 2 25% 2 28.57% 0 0.0%

According to the results of the survey, among all
academic groups, the value “family” ranks first (75%),
“freedom” ranks second (50%), and “health” ranks
third (37.50%).

If one takes a sample by speciality, here the hier-
archy of values for the academic groups of the Faculty
of Law is as follows: 1st place - “family” (71.43%), 2nd
place - “freedom” and “health” (42.86%), 3rd place -
“life” and “justice” (28.57%). As for the academic group

4.5
4
3.5

3 3
2.5
2 2
s I
0.5
0 0 0 0

all groups, under 20

[uny

= family

majoring in “Forestry”, they named “family”, “freedom”,
and “peace” as the defining values of their group (100%).

The hierarchy of the first five values of all academic
groups by age is as follows (Figure 4). For three aca-
demic groups under the age of 20: 1st place - “family”
(100%), 2nd place - “freedom” (66.7%). For five aca-
demic groups over the age of 20: 1st place - “family”
(80%), 2nd place - “freedom” (60%), 3rd place - “life”
(40%) and “health” (40%).
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Figure 4. Distribution of values of academic groups of NULES of Ukraine by age

The hierarchy of the first five values of academic
groups by specialization and age was determined
only for the Faculty of Law (Figure 5), since only one
group took part in the survey from non-law majors.
Therefore, for the seven academic groups of the Fac-
ulty of Law, the following values were decisive: 1st
place - “family” (71.43%), 2nd place - “freedom” and

S P N W S U1 O

lawyers

= family

“health” (42.86%), 3rd place - “life” and “justice”
(28.75%). For three academic groups of the Facul-
ty of Law under the age of 20: 1st place - “family”
(100%), 2nd place - “freedom” (66.7%). For four ac-
ademic groups over the age of 20: 1st place - “family”
(75%), 2nd place - “life”, “health”, “freedom” (50%),
3rd place - “justice” (25%).
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Figure 5. Distribution of values of academic groups of the Faculty of Law of the NULES of Ukraine by age
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An attempt to rank the group values of three ac-
ademic groups of the 1st year of the Faculty of Law
(2021 admission year) in small subgroups was also

interesting. The total number of such subgroups is nine
(Table 7). Among these, the 1st place was taken by the
value “family” (33.33%).

Table 7. The distribution of values of small subgroups of the 1st year of the Faculty of Law

of the NULES of Ukraine
Value Total bachelors, small subgroups ‘ Total bachelors, small subgroups, %
Number of subgroups 9

Family 3 33.33%
Honesty 2 22.22%
Friendship 2 22.22%
Unity 2 22.22%
Development 2 22.22%
Freedom 2 22.22%
Mutual understanding 1 11.11%
Dignity 1 11.11%
Health 1 11.11%
Knowledge 1 11.11%
Romance 1 11.11%
Moral 1 11.11%
Perseverance 1 11.11%
Independence 1 11.11%
Support 1 11.11%
Legal awareness 1 11.11%
Justice 1 11.11%
Creativity 1 11.11%
Tolerance 1 11.11%

Thus, a survey of the values of higher education
students of I (bachelor) and II (master) levels of the Na-
tional University of Life and Environmental of Ukraine,
conducted in November 2020, April 2022, September
2022, testified that they give the first place to such a
value as “family”, which is inherent in the mentality of
the Ukrainian people.

The results of these surveys, initiated at the Faculty
of Law in 2020 within the framework of teaching the ac-
ademic disciplines “Theory of the State and Law” (topic
“Legal Culture and Legal Awareness”) and “Philosophy
of Law” (topic “Philosophical and Legal Axiology”) in-
fluenced not only improvement of the work programs
of the Department of Theory and History of the State
and Law, but also the formation of the topics of scientif-
ic research of its employees and educational activities
that it conducts among schoolchildren and students.

Admittedly, such surveys are unlikely to be of value
for forming proposals for developing strategies for the
development of civil society and the rule of law at the
state level. However, they will be useful when develop-
ing educational work plans at the National University of
Life and Environmental Sciences of Ukraine.
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Methodological recommendations on the formation
of value orientations of a person

As the theoretical and empirical parts of the study in-
dicated, value orientations are a set of interconnected
components, each of which correlates with the cogni-
tive, emotional, and activity spheres of personality psy-
chology. They certify the person’s social maturity, which
is manifested in a conscious attitude of the individual
towards various processes in all spheres of public life,
guide their social behaviour and activities.

To correct a person’s value orientations, it is neces-
sary to create conditions for the growth and improve-
ment of the individual, as evidenced by a survey of values
among students of higher education at the National Uni-
versity of Life and Environmental Sciences of Ukraine.
This involves knowledge of the entire modern situation
of human life. Determining the tasks, forms, and methods
of correctional work, a psychologist, or teacher needs to
have information about the interests, needs, problems of
young people, and the favourable climate in the group.

Notably, at the beginning of life, values are little un-
derstood, borrowed, and based on needs. Over time, the
person will change them according to life situations or
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events that will happen to them on their life path. Thus,
as for individual systems of value orientations, it is nec-
essary to remember their dynamic nature, while for the
values of social groups, such a system is more static in
nature. Therefore, the state, to ensure the sustainable de-
velopment of its society, should make substantial efforts
to bring the system of human value orientations as close
as possible to the system of state value orientations.

But the formation of a system of value orientations
of a person is influenced by the environment in which
it grows and develops, as well as value orientation as
the activity of certain subjects and institutions aimed
at developing legal attitudes towards legitimate behav-
iour. Therefore, neglecting the role played by the family
and education today is a reckless step on the part of the
state. After all, these institutions of civil society spend
most of their time next to a young person. In addition,
this educational function can be successfully performed
by cultural and educational and religious institutions
(admittedly, only if the religious ideology does not go
against the Ukrainian values).

Since student youth were involved in this exper-
imental study, the methodological recommendations
will be more likely to apply to higher education insti-
tutions where the respondents study and develop.
Among the methodological recommendations, the fol-
lowing may be effective: 1) unwavering adherence to
the “anthropocentrism” principle, both in relation to
the students of higher education and the staff of high-
er education institutions in their educational activities;
2) creating conditions for the growth and improvement
of the individual, its self-development and implemen-
tation; 3) conducting cultural and educational events
aimed at explanatory work on understanding the es-
sence of values and their significance for the devel-
opment of human value orientations; 4) formation of
positive self-esteem of young people; 5) upbringing of
moral and ethical, political and legal culture of student
youth; 6) encouraging hard work and perseverance
in achieving personal goals; 7) work on the develop-
ment of skills of independent search for solutions to life
problems and awareness of responsibility for personal
actions; 8) conducting informative work by creating
youth information centres (newspapers, magazines);
9) introduction of thematic lecture courses aimed at
the formation of human value orientations.

Thus, the proposed recommendations for the de-
velopment of a system of value orientations of a per-
son who receives higher education will help them form
their personal system of value orientations, which will
be consonant with the system of value orientations of
Ukraine as a state.

Conclusions

In summary, the concept “legal orientation” in legal sci-
ence has atleast four theoretical aspects of understand-
ing. Firstly, as a person’s ability to navigate law or legal

matter in general, based on legal information. Secondly,
as a participant in public life’s understanding of legal
reality and the ability to understand legal processes oc-
curring in society directly depend not only on the legal
awareness of the individual, but on the level of their
cognitive sphere, when a participant in public life has
enough legal knowledge. Thirdly, as the legal activity
of a person as the conscious willingness of the subject
of law to commit legal acts (action or inaction) to ob-
tain a legal result determined by the principles of law
and prescriptions of legal norms. Therewith, the prin-
ciples of law and prescriptions of legal norms act pre-
cisely as those legal guidelines that determine the legal
intentions of the subjects of law. This gives reason to
associate these last two aspects of understanding legal
orientation with the concept “legal culture”. Fourthly, as
the activity of certain subjects aimed at developing the
legal attitudes of a person to carry out lawful behaviour.
In this sense, legal orientation is associated with such le-
gal concepts as “legal upbringing” and “legal education”.

But in any aspect of the understanding of legal ori-
entation in legal science, it will be inextricably linked
with such a concept as “value orientations”. They consti-
tuted a dynamic system that determines social behav-
iour and human activity, and therefore require constant
diagnostics. A survey of the values of students of higher
education at I (bachelor) and II (master) levels of the
National University of Life and Environmental Sciences
of Ukraine, conducted in November 2020, April 2022,
September 2022, testified that the value orientations of
the participants correspond to their age characteristics,
do not depend on a professional orientation, reflect es-
tablished social stereotypes and specific features of the
Ukrainian mentality.

It is advisable to conduct such surveys not only
among students of a certain speciality. They can be con-
ducted by any researcher among diverse groups of re-
spondents, both for cognitive purposes and to develop
plans for conducting upbringing or educational work at
the local level.

However, for such diagnostics to underlie the for-
mation of strategies for the development of civil soci-
ety and the state at the national level, especially in the
war and post-war periods, it should cover as many so-
cial groups as possible (workers, internally displaced
people, civil servants, schoolchildren, students, public
organizations, etc.) and regions of the country, have
well-thought-out questionnaires to clarify their system
of value orientations, be conducted regularly, and its re-
sults should be brought to the attention of stakeholders
and the public in the form of analytical reports.

Promising areas for further study can be the inves-
tigation of each of the above-mentioned aspects of un-
derstanding the concept “legal orientation”, including
1) legal information, 2) general legal education, 3) legal
activity, 4) legal upbringing, legal propaganda, and legal
education, etc.
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AHomayis

JocuipkeHHA TeOpeTUKO-NIPUKJ/IAIHUX acleKTiB pO3yMiHHA KaTeropii «lpaBoBa Opi€eHTalif» B IPaBO3HABCTBI
€ aKTyaJIbHUM, CTAaHOBUTb NPAKTUYHUN iHTepec i moTpebye HaykoBoro po3risaay. [Jobasizaniini mpouecu
NOPOJPKYIOTh paJMKaJibHi 3MIiHH, IO MOXYTb NPU3BECTU AK A0 NOAAJbLUIOTO €BOJIOLIOHYBaHHS JIIOACTBA,
Tak i [0 HeraTUBHUX HacJiAKiB. [lolyk nmporpam CIHiJIbHOrO BUXKMBaHHSA 1 PO3BUTKY 3a/IeXKUTh BiJl TPaBOBOI
KyJIbTYpH, fIKa BH3Ha4ya€ MpaBoBi opieHTauii couianpHux cy6'ekTiB. MeTa HaykoBoi cTaTTi - 3'scyBaTH
TEOPETUKO-TIPUKJIAIHI acneKkTH po3yMiHHSA KaTeropil «mpaBoBa opieHTanissi» B mnpaBo3HaBcTBi. Po6oTa
[PYHTYETbCA Ha MDKAUCLUIUIIHADHOMY MiAXOAl I BpaxXxOBye€ 3HAHHA PI3HUX HAyK IIPO JIIOLCbKY IOBEAIHKY..
Jnsi npoBeZileHHS JOC/I/P)KEHHS1 BUKOPUCTAHO 3araJbHOHAyKOBI Ta chHeljjaJibHO-HAyKOBI MeTOJM Mi3HAHHA
coljia/IbHUX SIBUIL I IPOIECiB. Y 4MCJli 3aralbHOHAYKOBUX METO/iB 3aCTOCOBAHO METO/H JIOTIKO-CEMaHTHUYHOTO
Ta TepMiHOJIOTIYHOrO aHaJi3y, aHTPOMNOJIOriYHUN, CHCTEMHO-CTPYKTYPHUH, NPUYMHHO-QYHKIIOHATBHUH,
aHaJi3y JaHHX, NpPaKCeoJIOTIYHUM, KOHTeHT-aHasi3y. [l OTpUMaHHA eMNipUYHUX [JAaHUX BUKOPHUCTAHO
eKCIepuMeHTa/IbHI MeTO/IU CIOCTePeKeHHs], 6eciZii, ONUTYBaHHS Ta aHKeTyBaHHs. [IpesicTaByeHi pe3ysbTaTH
TEOPETUKO-TIPUKJIAHOTO AOCi/PKeHHsI KaTeropii «ipaBoBa opieHTallisi» B IPaBO3HABCTBI 1a/Iv 3MOTry 3’ICyBaTH
MiHIMyM 4OTUPH 3HA4eHHs i BXXUTKY, TI0Ka3a/u il HEpO3pUBHUH 3B’s30K 3 KaTeropiero «IijiHHicHI opieHTanii» -
JUHAMIYHOI0 CHCTEMOIO, 1[0 PETYJIIOE COLiaIbHY NMOBEAIHKY Ta Jis/IbHICTb JIIOJUHY, a TOMY NOTpebye nocTifiHol
JiarHocTUKHU. Ha 0CHOBI [1iarHOCTHMKU LiiHHICHUX Opi€HTAaLil CTyleHTChKOI MoJioZi HallioHa/ibHOr O yHIBEpCUTETY
GiopecypciB i mpPUPOAOKOPUCTYBaHHS YKpalHU PO3po06JIEHO MeTOAWYHI pekoMmeHAalil mozo ¢opMyBaHHS
CUCTEeMHM LIiHHICHUX opieHTauiil MoJsozol JIOAMHY, siKa 37106yBa€ BUILY OCBITY, 10 6y/ie CNiB3BYYHOI CHUCTEMI
LiHHICHUX opieHTalill YkpaiHcbKOI epaBu. Pe3ysbTaTu MpoBeeHOTO A0CTiKeHHS OYAyTh KOPUCHUMU IS
HAYKOBLIB, L0 AOCAIKYIOTb aKCiOJIOTIYHUU Ta NPAKCEOJIOTIYHUN CKJIAJHUKU KUTTEAISANIBHOCTI JIIOAUHU B
pisHUX cdepax CycmisIbBHOTO KUTTS; AJs Jlep>KaBHUX Ta IPOMa/ICbKUX {HCTUTYILiH, MOB’I3aHUX 3 peasisaliero
CTpaTeTii pO3BUTKY 'POMaIIHCbKOTO CYCIIJIbCTBA Ta IPaBOBOI JiepKaBHy, /11 BUMTEJIIB | BUKJ/IaladiB y HAaBYaHHI
Ta BUXOBaHHI MallbyTHIX rpoMaZisfiH YKpaiHy, a TAaK0X JJIs1 YCiX 3allikaBJIeHUX

Kawuoesi ca108a: Ky/1bTypa, IpaBoBa aKTUBHICTh, IPAaBOBA Ky/IbTYpPa, IpaBOBe BUXOBAHHS, IIiHHICHI opieHTaNil
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Introduction

Smuggling is a serious problem for most countries. For
Ukraine, smuggling issues are relevant enough and
threaten national security in general, and such compo-
nents as economic and customs security in particular.
Smuggling and customs offences cause serious short-
ages of funds to the State budget, and for this reason,
substances and devices which threaten the safety of life
and health of citizens and public law and order enter
the customs territory. In Ukraine, as in other countries
of the world, much attention is paid to the fight against
smuggling at the state level. However, not all anti-smug-
gling measures are effective.

Recently, in connection with the tense foreign eco-
nomic and military situation in the country, issues of
economic security in general and customs security, in
particular, have come to the fore. The nature of the sit-
uation at the state and customs borders has changed
significantly. It is important to protect the state against
smuggling, especially from the eastern and northern
borders. Smuggling tobacco products is especially dan-
gerous for the economy of Ukraine.

Tobacco products are conventionally in high de-
mand all over the world, and, in particular, in Ukraine,
and have a stable level of sales. It ensures consistently
high profits for tobacco producers and sellers. Tobac-
co products in Ukraine, as in almost all countries of the
world, are excise goods. Therefore, as a result of their
production and sale, high tax revenues are provided to
the state budgets.

The specific feature of tobacco products is that their
use can cause several adverse consequences for peo-
ple’s health. Therefore, taxes on tobacco products in-
troduced in the states, in addition to filling the budget,
should stimulate consumers to limit using tobacco.
High prices for tobacco products should encourage cit-
izens to quit smoking or at least reduce the amount of
it. The level of taxation of tobacco products concerning
to the cost of their production is, as a rule, quite high
compared to other goods that are taxed in the respec-
tive national economy (Ortiz-Prado et al.,, 2022).

And as income levels and tobacco tax rates vary
from country to country, retail prices for tobacco prod-
ucts vary by national market. This situation frequently
leads to high profitability of illegal cigarette imports
from one country to another. Tobacco smuggling leads,
firstly, to a decrease in tax revenues to the state budget,
secondly, to an increase in the volume of tobacco con-
sumption in the state due to the saturation of the mar-
ket with cheap contraband products, and thirdly, due
to smuggling, companies that legally produce and sell
tobacco products, receive losses.

In Ukraine, tobacco smuggling is quite common and
results in significant budget losses, as the share of taxes
in the cost of cigarettes is quite high compared to other
goods. In addition, the smuggling of tobacco products
of dubious quality can pose a threat to the health of

Ukrainian citizens. Therefore, solving the problem of
the smuggling of tobacco products in Ukraine is very
important.

Early theoretical and empirical economic studies
of goods smuggling, on which modern researchers rely,
were conducted in the 1960s and 1970s. G.S. Becker
(1968) explored the economic aspects of the crime
of smuggling, and ]. Bhagwati and B. Henson (1973)
analysed smuggling as one of the types of disorder in
the trade sector. D. Norton (1988) examined the rela-
tionship between tariff rates and smuggling in the ag-
ricultural sector of European countries and found an
adverse effect of increasing taxes rates on smuggling.

Modern researchers consider various aspects of com-
bating smuggling and ensuring customs security, consid-
ering the national characteristics of individual countries.

Problems of tobacco smuggling in the Western
Balkan region were considered in the work of V. Reher
(2019). The study focused on the habits, attitudes and
predictors of illegal tobacco demand. Differences be-
tween the consumption of contraband tobacco prod-
ucts in different countries of the Western Balkan region
were determined.

The principles of modern customs protection in the
countries of Eastern Europe are considered in the work
by T. Nowak et al. (2015), where it is noted that Ukraine
is one of the leading countries - sources of smuggling
to the European Union, and interstate cooperation ac-
cording to the rules of the World Customs Organisation
is one of the most effective ways to fight smuggling.

Types, forms and technologies of goods smuggling
in modern conditions are explored in the work by
A.H. Mozayani (2020). In addition, this publication re-
flects the specific features of the fight against smuggling
using the example of [ran’s economy.

The importance of using English by customs offi-
cials is emphasised in the study by T.C.N. Nguyen et al.
(2019). The English language is considered here as the
main channel of interaction between customs officers
of different countries in the process of interstate cus-
toms interaction.

Specific features of ensuring customs security and
combating smuggling in Ukraine are explored in the
work by O. Dniprov et al. (2020). The work concluded
that the main area of the work of customs authorities
should be the regular improvement of the risk manage-
ment system, which should combine the following as-
pects: technological, methodological, information tech-
nology, regulatory, organisational and personnel.

The work by S. Filippov (2019) presented the main
fields of overcoming the smuggling of tobacco products
in Ukraine, among which the author outlined the fight
against corruption in the state, harmonisation of tobac-
co excise rates in Ukraine with the level of rates in EU
countries, strengthening of responsibility for smuggling
and destroy the “culture of impunity” for smuggling.

Law. Human. Environment. 2022. Vol. 13, No. 4




Problems of tobacco smuggling in Ukraine

In the study by R. Movchan et al. (2021) the prob-
lem of commodity smuggling in Ukraine, in general,
was analysed, examines the legislation regulating re-
sponsibility for commodity smuggling in Ukraine and
EU countries.

The purpose of the research was to analyse the
content of the category of smuggling, to determine the
specific features of the interpretation of smuggling ac-
cording to the legislation of different countries, and
based on scientific approaches, to analyse the problem
of tobacco smuggling in Ukraine.

Material and Methods

The theoretical basis of the study was the regulations
of Ukraine, regulations of other countries, which gov-
erns the issue of defining the category of smuggling, the
EU directives, the work of scientists who conducted re-
search on the problem of smuggling in general, includ-
ing smuggling of tobacco products and reports of the
largest international audit companies devoted to the
analysis of tobacco smuggling.

The problem of smuggling in Ukraine is complex
and large-scale, related to various spheres of eco-
nomic, political and social life. Thus, when exploring
smuggling, it is possible to highlight both the economic
and legal aspects of this phenomenon. Therefore, both
of these components were considered in the research —
legal provisions regulating the definition and respon-
sibility for smuggling, and economic phenomena and
processes related to smuggling were considered.

The general scientific and special methods and ap-
proaches to cognition were used in the study. The meth-
odological basis of the work was the dialectical-materi-
alist method, which contributed to the understanding
of the research object in the context of combining the

needs of science and practice, Aristotelian method,
which allowed the understanding of the content of the
problem in more detail.

The method of bibliometric analysis was used to
examine the content of the “smuggling” category. Using
this method common and distinctive features were de-
termined in the interpretation of the “smuggling” cat-
egory according to different scientific approaches and
by the legislation of different countries. The synthesis
method was used to develop a common approach to the
interpretation of the category of smuggling.

The work included a retrospective analysis of re-
sponsibility for smuggling in different periods in Ukraine
and a retrospective analysis of the situation regarding
the areas and volumes of tobacco smuggling flows in
Ukraine. Using the method of theoretical generalisation,
the conceptual apparatus of the research was defined.

The method of observation was used to assess the
situation with cigarette smuggling in Ukraine. Using a
graphic method, the rate of growth of the excise tax on
cigarettes in Ukraine and the change in the volume of
contraband flows of cigarettes from Ukraine to Poland
are demonstrated.

Results and Discussion

The word “smuggling” is currently often used both in
everyday life and scientific and professional communica-
tion, but the interpretation of this category is ambiguous.

Approaches to defining the category of smuggling
are not identical. It is necessary to distinguish the legal
aspect of the definition of smuggling and the general
economic one.

Thus, in the regulations of some states, the defini-
tion of “smuggling” is written. However, approaches to
its interpretation are significantly different

Table 1. Approaches to defining the “smuggling” category

Source

Definition of the “smuggling” category

Criminal Code of Ukraine
(2001; 2011 ed.), edition
valid until 2012

smuggling, that is the movement of goods across the customs border of Ukraine without
customs control or with concealment from customs control in large quantities, and the
illegal movement of historical and cultural values, potent, poisonous, radioactive or
explosive substances, weapons and ammunition, and smuggling of the main goods of
strategic importance, the export of which is regulated by the relevant legislation

Criminal Code of Ukraine
(2001; 2022 ed.), edition
valid since 2012

smuggling, that is the movement of goods across the customs border of Ukraine
without customs control or with concealment from customs control historic and
cultural values, weapons and ammunition, radioactive or explosive substances,
poisonous, and smuggling of strategically important basic commodities and special
technical means of secretly obtaining information

Treasury Penal Code of
Poland (1999)

smuggling means the import or export of goods abroad without paying customs taxes,
without presenting goods to the customs authority and without filing a customs
declaration, which leads to non-performance of customs duty

Custom Act of India (1962)

smuggling means any act or omission resulting in the confiscation of goods in respect

of any goods
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Table 1, Continued

Source

Definition of the “smuggling” category

United States Code (n.d.)

smuggling means fraudulently or intentionally exporting or shipping from the United
States, or attempting to export or ship from the United States, any merchandise or article,
or object contrary to any law or regulation of the United States, or concealing, buying,
selling, or transporting such merchandise prior to export, if the violator is aware that such
goods are intended for export in violation of any law or regulation of the United States.
Smuggling is punishable by a fine or imprisonment for up to 10 years, or both

East African Community
Customs Management Act
(2004)

smuggling means the export, import, or cabotage, transfer or export of goods to or
from partner countries with the intent to defraud customs revenue or circumvent any
prohibitions, restrictions, regulations or conditions of such import, export, cabotage,
transfer or export of any goods

Encyclopedia of modern
Ukraine (Pylypchuck, 2014)

secret illegal movement across the state border of dutied or prohibited goods or other
valuables, the list of which is regulated by the legislation of a specific state

Law Dictionary
(Bouvier, 1848)

the fraudulent taking into a country, or out of it, merchandise which is lawfully prohibited.

Cambridge dictionary
(Smuggling, 2013)

the act or process of taking things or people to or from a place secretly and often illegally

Therefore, in world practice, smuggling is understood
as the illegal movement of certain prohibited types of
goods across the customs border, but in some cases, illegal
import or export of any goods is classified as smuggling.

According to the current version of the Criminal
Code of Ukraine (2001; 2022 ed.), Art. 201, the defi-
nition of the category “smuggling” includes the illegal
movement across the customs border of only certain
groups of goods: cultural values; poisonous, powerful,
explosive or radioactive substances; weapons and am-
munition; parts of firearms; special technical means of
secretly obtaining information.

In addition, according to Art. 305 of the Criminal
Code of Ukraine (2001; 2022 ed.), the definition of
“smuggling” is used to the illegal movement across the
border of narcotic drugs, psychotropic substances, their
analogues or precursors, or falsified medicinal prod-
ucts, although these groups of goods are not specified
in Art. 201, where the smuggling category is defined.

The main distinguishing feature between a viola-
tion of customs legislation and smuggling according to
Ukrainian legislation is that for committing smuggling,
criminal liability arises by the Criminal Code. In the
case of other violations of customs legislation, can be
only administrative consequences for violators follow-
ing the Customs Code of Ukraine (2012).

According to Article 201-1 of the Criminal Code of
Ukraine, criminal liability applies in the case of cross-
ing the border of Ukraine without customs control or
hiding from customs control timber, lumber of valuable
and rare tree species, unprocessed timber, other timber
prohibited for export outside the territory of Ukraine
since 2018. And according to the criterion of the pres-
ence of criminal liability, such actions can be classified
as smuggling (2001; 2022 ed.).

Until 2012, in Ukraine, smuggling included the
movement of any goods across the customs border of
Ukraine outside of customs control or with concealment

from customs control, committed in large quantities. As
of 2012, such a large amount of smuggling was set at the
level of UAH 536,500 (Criminal Code of Ukraine, 2001).

At the beginning of 2012, the legislation on goods
smuggling was changed. Criminal liability was abol-
ished, but administrative liability was strengthened.

Thus, until 2012, a fine of 500 to 1,000 non-taxable
minimum incomes of citizens (i.e., from 8,500 to 17,000
UAH) was established for the illegal movement of goods
across the border (the value of which was less than the
large level established by the law). In similar situations,
confiscation of such goods and vehicles used for their
movement could be applied (Movchan et al, 2021).

The fine for smuggling goods is 100% of the value
of the goods, and the goods may be confiscated after the
entry into force of the Law of Ukraine “On Amendments
to Certain Legislative Acts of Ukraine Regarding the Hu-
manisation of Responsibility for Offences in the Field
of Economic Activity” (Law of Ukraine No. 4025-VI..,,
2011). For the same repeated violations of customs
rules, a fine of 200% of the value of the goods is pro-
vided. The rule of confiscation of vehicles used to move
these goods remained in force.

Therefore, according to Ukrainian legislation, there
is a distinction between two categories - smuggling and
customs offences. The basis for the distinction is the lia-
bility that arises in the case of committing such actions.
Smuggling in Ukraine is subject to criminal liability, and
customs offences are subject to administrative liability
(Law of Ukraine No. 4025-VI...,, 2011).

In international practice, smuggling usually in-
cludes a wider list of goods, and there is no such clear
distinction between the illegal movement of goods
into smuggling and customs offences, as is the case in
Ukraine. In addition, in a large part of the states, the
smuggling of goods is criminalised.

The application of criminal punishment for goods
smuggling is a trend in the EU and corresponds to
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Directive (EU) 2017/1371 of the European Parliament
and the Council of the EU (2017), which regulates the
fight against fraud. The Directive implements the ba-
sis of criminal liability for smuggling and other types
of fraud. According to this directive, criminal liability
should be imposed if the damage to the state exceeds
10,000 euros.

Smuggling of goods was decriminalised in Ukraine
more than ten years ago (Kostiana et al, 2020). It was
expected that in this way it would be easier to bring per-
petrators to justice, and the state would receive more
benefits as a result of increased financial liability for vi-
olators. However, the problem of illegal transportation
of goods across the customs border of Ukraine remains
relevant. Smuggling in Ukraine brings billions of euros
in losses (Movchan et al, 2021) to the state budget,
and contributes to the distribution of low-quality and
dangerous goods that cause other social and economic
problems in the state.

In international practice, the list of goods, the ille-
gal transportation of which across the customs border
is considered smuggling that threatens the national
interests of the state, is very different from the goods
classified as smuggling in Ukraine. People smuggling is
a big problem for EU countries and the USA, but this
problem is not so urgent for the Ukrainian economy.

Regarding goods which, according to Ukrainian
legislation, are not classified as smuggling, the biggest
damage to the state’s economy is caused by the illegal
transportation of cigarettes and tobacco products across
the border. This situation occurs for several reasons. The
price of cigarettes in Ukraine is significantly higher than
in Belarus and the russian federation, which share a
common border with it in the North and in East. How-
ever, the cost of cigarettes in Ukraine is lower than in

UAH

the EU countries which share a common border with
it in the West. Thus, in Ukraine, there is a problem
with the illegal import of tobacco products from the
North and the East, and their illegal export to the West
(Filippov, 2019).

The difference in the price of tobacco products in
Ukraine and EU countries has been significant for a
long time. However, in 2018, a seven-year plan to in-
crease excise taxes on cigarettes was implemented in
Ukraine (Law of Ukraine No. 2245-VIII..., 2017). It was
related to the Euro integration strategy of the develop-
ment of Ukraine. Thus, the Association Agreement be-
tween Ukraine and the EU (2014) contains Article 352,
which stated that the parties develop cooperation and
harmonise policies on countering and combating fraud
and smuggling of excise goods. This cooperation, in par-
ticular, includes the gradual convergence of excise rates
on tobacco products, as far as possible, considering the
constraints of the regional context, including through
dialogue at the regional level.

Excise tax in Ukraine is calculated by a combined
rate consisting of ad valorem and specific components
(Blikhar etal, 2019). Only the specific component of the
rate had to gradually increase according to the schedule
as a result of the tax reform (Fig. 1). Such an increase
in excise duty should have increased cigarette prices in
Ukraine to the level of prices in the EU countries with
which it shares a common border (Lysiak et al., 2022).
The excise tax rate is set in hryvnia, and in 2022, as a
result of inflationary processes, the Ukrainian currency
will significantly depreciate compared to the curren-
cies of EU countries. Therefore, if the devaluation of the
hryvnia continues in the future, the planned increase
in excise duty rates may not lead to an increase in the
prices of tobacco products in Ukraine to the EU level.
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Figure 1. Specific excise tax rates in Ukraine in 2017-2025

Source: based on Law of Ukraine No. 2245-VIII (2017)

In Ukraine, tobacco smuggling has several areas:

- illegal import into the territory of Ukraine of for-
eign-made products (usually from Belarus or the rus-
sian federation);
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- illegal export of Ukrainian products from Ukraine
(usually to Poland, Slovakia, Hungary).

In addition, there are illegal transit smuggling
schemes through which cigarettes from Belarus or
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the russian federation are transported to EU countries
(Budget Revenue Department, 2014).

A widespread scheme in Ukraine is the illegal sale
of tobacco products intended for sale Duty-Free or for
export. If in 2020 such production was 2.8% on aver-
age per year, then in 2021 it will be 7.6% (Lysiak et al,
2022).

The situation, when the level of tobacco prices in
Ukraine is significantly lower than in some of the neigh-
bouring states, results in significant problems with the
importation of illegal cigarettes into the territory of
Ukraine. Thus, in 2021, the level of illegal trade in to-
bacco products increased to a record, reaching 16.9%,
which is twice the previous maximum observed in
2013. The consequence is budget losses, which are esti-
mated at 15.5 billion hryvnias. The volume of the shad-
ow market of cigarettes in Ukraine is almost 8.5 billion
units (Simplification of trade procedures..., 2021).

The leaders in the level of distribution of illegal to-
bacco products are 7 regions of Ukraine, where 61% of
such products are sold: Kharkiv region (13%), Odesa
region (12%), Dnipropetrovsk region (11%), Donetsk
region (8%), Lviv region (6%), Zaporizhzhia Region
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(6%), Khmelnytskyi Region (5%) (Kukuruza et al,
2019).

In recent years, it was a decrease in the illegal im-
port of Ukrainian tobacco products into the EU coun-
tries and an increase in the smuggling of tobacco prod-
ucts from the russian federation and Belarus to Ukraine
(Simplification of trade procedures..., 2021).

Ukrainian counterfeit and smuggling of cigarette
inflows declined in 2021 to the lowest level seen in
the period 2017-2021. Thus, in the period from 2017
to 2021 (KPMG, 2022), illegal deliveries of Ukrainian
cigarettes to Poland significantly decreased (Fig. 2). In
addition, a reduction in the illegal import of Ukrainian
cigarettes occurred in other EU countries with which
Ukraine shares a common border (KPMG, 2021). This
reduction in the smuggling of Ukrainian cigarettes is
due to a decrease in the economic motivation of smug-
glers, due to the increase in excise tax rates, the differ-
ence between the prices of cigarettes in Ukraine and
in the EU countries, with which it borders, is not large.
Therefore, other countries with lower excise duty rates,
such as Belarus, are becoming more attractive sources
for illegal cigarette imports.

2020 2021

Figure 2. Inflows cigarettes to Poland from Ukraine (Billion cigarettes)

Source: based on KPMG (2022)

[llegal importation of tobacco products into the ter-
ritory of Ukraine poses a serious threat to the Ukrainian
economy, causes a shortage of funds for the State budget,
and legal tobacco companies suffer losses due to the
need to compete with smuggled products. However, pun-
ishment for committing such actions by Ukrainian legis-
lation occurs only in the form of fines and confiscation of
goods (Prokopenko et al, 2021). Criminal responsibility
in the form of deprivation of liberty may arise only in the
case of illegal production of tobacco products (Article
204 of the Criminal Code of Ukraine (2001)).

In world practice, the occurrence of criminal li-
ability in the form of real terms of imprisonment in
the case of smuggling of excise goods is quite common.

Thus, in most countries with high indicators of economic
development, where excise taxes are quite high, and the
importation of illegal cigarettes is economically attractive,
violators of the law can be sentenced to long prison terms.
Cigarette smuggling is criminalised in many European
countries, in particular, in the UK, the term of imprison-
ment for this crime can be up to 10 years. In addition,
there is criminal liability for smuggling tobacco products
in Poland, Slovakia, Romania, Hungary, Ireland, Austria,
Lithuania, Latvia, Finland, Spain, Germany. In most of
these countries, the maximum prison term for smuggling
does not exceed 3-5 years (Movchan et al., 2021).
Volumes of criminalised cigarette smuggling vary.
In European countries, whose domestic markets suffer
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the most from cigarette smuggling, criminal liability
has been established for it, which can result from the
illegal importation of even relatively small quantities
of goods. In Romania, criminal liability arises for smug-
gling just one pack of cigarettes through the green bor-
der, in Hungary - for smuggling cigarettes worth more
than 100,000 forints (about the same as 15 packs of
cigarettes), and in Slovakia - for more than 8 packs of
cigarettes (KPMG, 2022).

Conventionally, the most affected by cigarette
smuggling are those countries that have a common bor-
der with countries where cigarette prices are relatively
low due to low excise taxes. The problem of smuggling
is relevant for countries with extremely high excise
rates, where accordingly, cigarette prices are the high-
est in the region.

Accordingly, it is appropriate for Ukraine to estab-
lish criminal liability for the smuggling of tobacco prod-
ucts, as this corresponds to the national interests of the
state and will help to strengthen the customs security
of the state. Currently, according to Ukrainian legisla-
tion, responsibility for cigarette smuggling is equated
to ordinary goods smuggling and usually leads to the
confiscation of the goods and the imposition of a fine
in the amount of 100% or 200% the value of the goods
(Articles 482-483 of the Customs Code of Ukraine
(2012)). Such a low threshold of responsibility and
large economic benefits motivate individuals to commit
such illegal actions.

Currently, there is a discussion in Ukraine regard-
ing the feasibility of introducing criminal liability for
commodity smuggling. There are different opinions on
this issue in Ukrainian society. Some scientists believe that
it is necessary to establish criminal liability for all large-
scale commodity smuggling (Babikov, 2019). In addi-
tion, there is an opinion that it is necessary to crimi-
nalise only the smuggling of excise goods (Daniv, 2021).
The opinion of the President of Ukraine V. Zelenskyi
regarding the need to criminalise all large-scale and
excise goods smuggling is outlined in the draft law
(Draft of Law of Ukraine...,, 2021) initiated by him. In
general, the author agrees with this position regarding
the criminalisation of smuggling. Criminalisation of
large-scale commodity smuggling in general (as stated
in work by D.V. Babikov (2019)), and criminalisation of
excise goods smuggling (as stated in work by R. Daniv
(2021)) completes the needs of modern Ukrainian so-
ciety. However, the approaches to establishing liability
for the smuggling of ordinary goods and the smuggling
of excise goods should be different.

However, the text of the draft law (Draft of Law of
Ukraine..., 2021) does not consider the specific fea-
tures of tobacco products as an object of smuggling.
The connection between the physical volume of con-
traband (number of cigarettes, cigars, the weight of to-
bacco, etc.) and the type of punishment has not been
established. The large volume of tobacco smuggling,
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for which criminal liability arises, is relative only in
terms of estimation. This approach contradicts the
global practice of establishing responsibility for tobac-
co smuggling. In addition, it is a short-sighted solution
to the problem of cigarette smuggling, which is based on
the constant increase in the cost of cigarettes in Ukraine,
associated with the increase in excise rates and inflation-
ary processes.

In addition, this draft law (Draft of Law of Ukraine...,
2021) has several problematic aspects, which in case
of its adoption may lead to adverse consequences.
The draft law provides for amendments to the Crimi-
nal Code of Ukraine and the establishment of criminal
liability for the commission of commodity smuggling
in general and smuggling of excise goods in particu-
lar. Criminal liability is defined as a false declaration
of goods, which resulted in or could result in an illegal
reduction or exemption from customs payments. The
problem is that such a rule provides for the possibility
of bringing business entities to criminal liability even
for unintentional errors in customs declarations.

Thus, the establishment of criminal liability for cig-
arette smuggling is currently appropriate, but the pro-
cedure for its establishment needs serious revision.

In the works of authors from other countries, de-
voted to the problem of tobacco smuggling, the ques-
tion of the need to introduce criminal liability for such
actions is often not relevant, since criminal liability for
tobacco smuggling already exists in most countries. In
works (Zhang & Schwartz, 2015; Kasri et al,, 2021), in
particular, the factors affecting tobacco smuggling were
examined. In both works, among the reasons that stim-
ulate smuggling, the authors identify high excise taxes
on tobacco. But high excise taxes by themselves, with-
out the presence of other factors, according to the re-
sults of research, do not lead to a significant increase
in the volume of smuggling. In general, this position
of the authors is well-founded, however, in Ukrainian
realities, the influence of the level of tobacco excise on
contraband flows is much higher than in other coun-
tries. It is connected with the geopolitical position of
Ukraine. The state shares a common border with many
countries, some of which have high excise tax rates (EU
countries), and some have low rates. Therefore, the in-
crease in excise taxes in Ukraine, as the study presents,
led to a change in the flow of tobacco smuggling. Ukraine
ceased to be a source of smuggled cigarettes to the EU,
and on the contrary, smuggled cigarettes from other
countries began to appear on the Ukrainian market.

Conclusions

The problem of smuggling is quite relevant for Ukraine.
In international practice, the category of smuggling is
quite extensive, it usually includes the illegal transpor-
tation both outside the country, and inside it of several
prohibited goods, and products on which taxes have not
been paid. Illegal transportation of migrants is often
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classified as smuggling in the world. In Ukrainian leg-
islation, the definition of the category of smuggling is
narrower, it includes only the illegal transportation of
certain goods groups across the customs border.

There are two categories in Ukraine: smuggling and
customs offences. Illegal movement across the customs
border of goods not included in the list of smuggling is
qualified as a customs offence. There is a difference in li-
ability for smuggling and customs offences by the legisla-
tion of Ukraine. Violators face criminal liability for smug-
gling and administrative liability for customs offences.
[llegal movement of tobacco products across the customs
border of Ukraine according to the legislation of Ukraine
is not smuggling and does not entail criminal liability.

For a long time, Ukraine was the source of smug-
gled cigarettes, which were taken to EU countries. How-
ever, as a result of the gradual increase in excise duties

arettes to EU countries has significantly decreased. But
when the prices for cigarettes in Ukraine became much
higher than in some neighbouring countries (russian
federation, Belarus), the illegal import of cigarettes into
Ukraine became economically profitable and massive.
The problem of a large share of the shadow segment
of the tobacco market has caused serious losses to the
state budget of Ukraine. Therefore, it is currently advis-
able to strengthen the liability of persons who perform
illegal movement of tobacco products across the cus-
toms border.

Areas for further research are the development of
recommendations for changing legislative provisions
into separate regulations, namely the Criminal and Cus-
toms Codes of Ukraine, which governs the issue of crim-
inal liability for smuggling. Determination of the scope
of criminal liability for tobacco smuggling and the con-

that began in 2018, the illegal import of Ukrainian cig-  ditions for its occurrence.
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AHomayis

AKTyanpHICTD JAOCHiPKeHHsI 00yMOBJIeHA MOCHJIEHHSM HEeraTUBHOrO BIUIMBY KOHTpabaH/JU TIOTIOHOBUX
BUPOGIB Ha eKOHOMIUHI Ta coriasbHi Mporecu B Ykpaini. MeToro gocipkeHHs 6yJ10 BU3HAYEHHS 0COOJIMBOCTEN
TPaKTyBaHHSA KaTeropil «koHTpabaH/a» B 3aKOHOJJaBUOMY Ta 3araJlbHOHayKOBOMY KOHTEKCTaX, AOCiKeHHs
npo6JsieMu KOHTpabaH/IU TIOTIOHOBUX BUPOO6IB B YKpaiHi. Y cTaTTi 6y/11 BUKOPUCTAaHHI 3araJibHOHAyKOBi MeTOU
aHaJIi3y, CUHTE3y, CIIOCTePEeXEeHHS, a TAaKOX rpadiuHo-aHANITUYHUNA MeTOJ [Jisl MpeJCTaBJIeHHSI Pe3y/bTaTiB
JlocstiKeHHs. Y po60Ti poaHai30BaHO BU3HAYEHHS KOHTPabaH/ 1 BiZITOBiIHO /10 YKpaiHCbKOT0 Ta 3apy6iXKHOTO
3aKOHO/IaBCTBA, a TAKOX BIiZMOBIHO /10 3araJibHUX HAyKOBUX MifxofiB. TpakTyBaHHs KaTeropii koHTpabaHaa
B 3aJIEKHOCTI Bi/| aclleKTiB 3aCTOCYBaHHSI Ma€ BigMiHHOCTI. Tak BiANOBiHO [0 3arajibHOTO JIEKCIYHOI'O 3MIiCTY
i/ KOHTpabaH/[010 PO3yMilOTh HE3aKOHHE NepeMillleHHs] TOBapiB yepe3 MUTHUU KOPJOH. A Ha 3aKOHA/J0BYOMY
piBHI 3a3BU4Yall o Kareropii KOHTpabaHAa BiJHOCATH HE3aKOHHE BBe3eHHsI a0 BUBE3eHHS OKPEMHUX TPy
TOBAapiB, NepeJiiK IKUX BCTAHOBJIEHO BiJIIOBIIHO [0 3aKOHO/JaBCTBA Jlep>KaBy. BU3HaueHO HeraTUBHUM BIJIUB
KOHTpabaH/M Ha eKOHOHOMIiYHa Ta coljiajbHi mpolecu B Jep:kasi. [IpoananizoBaHo mpo6seMy KOHTpabaHAU
TIOTIOHOBOI npoAykIii B Ykpaini. BusHaueHo, 1110 NPOTATroM oCTaHHIX pOKiB HanpsIMU KOHTpabGaH/JHUX MOTOKIB
TIOTIOHOBUX BUPOOIB B YKpaiHi icToTHO 3MiHuaMcsa. TpasuniiHo YkpaiHa 6ysa O/HI€I0 3 OCHOBHUX JiepiKaB-
JKepeJs KOHTpabaHAHOI TIOTIOHOBOI MPOAYKIILiI, 1[0 HE3aKOHHO MOCTaBJIsIacs 10 kpaid EC. Y cTaTi 06rpyHTyBaHHA
HeoOXiZIHICTb BIPOBa/PKEeHHS KPUMiHa/IbHOI Bi/IOBiJa/ibHOCTI 32 KOHTPabaHAY TIOTIOHOBOI MpoAyKIil B YKpaiHi
Ha OCHOBi BHBYEHHSI iHO3eMHOI0 [IOCBiZly Ta BH3HAuYeHHS HACJiJKIB Takoi KOHTpabaHJU JJisi eKOHOMIKH Ta
couianbHOI chepu
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Introduction

An indisputable condition for the development of in-
dustries related to the provision of certain services is to
guarantee at least two aspects: the quality of services
rendered and the safety of consumers of such services.
This is especially true for tourism and its related areas.
These include rural hospitality, which, on the one hand,
cannot be identified with, as it were, “classical” tour-
ist activities (the authors of this paper proved this in
their earlier studies (Novak, 2022)), and on the other
hand - it also aims to organize recreation, sanitation,
cognitive activities, specifically mastering knowledge
about history, traditions, rural lifestyle, agricultural la-
bour. Therewith, rural hospitality services, apart from
temporary accommodation, meals, and leisure activi-
ties, also involve attracting guests (at their request) to
perform certain works in a rural estate (e.g., gardening,
floriculture, caring for agricultural livestock or poultry,
etc.). In turn, agricultural labour itself is specific and
quite dangerous. For agricultural work, the presence of
such harmful and dangerous factors as biological (farm
animals, poultry, insects, nematodes, pathogens com-
mon to humans and animals, etc.), physical (machines
and mechanisms, dust, vibration, electric field voltage,
etc.), chemical (pesticides, agrochemicals, disinfect-
ants and detergents, etc.) is conventional. When invit-
ing guests and organizing leisure activities for them,
the farmer must take these dangers into account and
respond accordingly. Security measures in this area
should be based on regulatory requirements.

In the current legislation of Ukraine and special
sources, there are virtually no provisions and works
covering the safety of visitors to rural estates. The prin-
cipal reason here is, as the authors of this paper have
already noted, the novelty of this activity. Although,
the topic of agricultural tourism or rural green tourism
increasingly often becomes the subject of scientific re-
search.

These are studies that identify the prospects of ru-
ral tourism in the development of regions/countries.
For instance, a study of the cultural and economic con-
sequences of agricultural tourism in unspoilt rural re-
gions of Iran (Lak & Khairabadi, 2022); developments
in determining the relationship between the socio-eco-
nomic revival of villages and the development of agricul-
tural tourism in Albania (Sulaj et al., 2022); assessment
of the tourist potential of historic villages in Portugal
(Liberato et al., 2021); determination of links between
tourism entities in urban and rural areas of Estonia
with the search for optimal mutually beneficial ways
of interaction (Pilving et al, 2022). Researchers pay
considerable attention to the investigation of the accu-
mulated successful practices of agricultural tourism in
European countries and identify ways and areas of its
consideration in countries where agricultural tourism
is just emerging. For instance, a study of understanding
agricultural tourism services and agricultural tourism

development areas with evidence from Iran and Poland
(Mahmoodi et al, 2022), Italy and Uzbekistan (Mat-
yakubov et al.,, 2022). There are also studies identifying
and classifying the characteristics of services preferred
by agricultural tourism clients to form appropriate
popular tourist products (Vélez Arenas et al., 2022). As
for the safety of tourists in agricultural tourism, then
the bulk of work is currently related to the COVID-19
pandemic and measures to prevent the spread of this
virus. Therewith, researchers conclude that agricultural
tourism farms are relatively safe due to the low concen-
tration of visitors, the remoteness of destinations from
crowded places, unity with nature, etc. (Zawadka et al,,
2022). A considerable contribution to the regulation
of the safety of rendering services of rural green tour-
ism (rural hospitality) in Ukraine in the corona- and
post-coronavirus period was made by Ukrainian spe-
cialists, having developed methodological recommen-
dations (protocol) for the provision of services of rural
green tourism (rural hospitality) in the corona- and
post-coronavirus period (Vasylyev et al., 2020).

At the same time, the issue of safety of visitors to
rural estates in the context of rural hospitality activities
stays virtually open today, except for occasional norms
of promising regulations. This encourages the authors
of this study to identify the prospects for statutory reg-
ulation of the safety of consumers of rural hospitality
services through the formulation of the main areas for
its improvement. Achieving this purpose of the study
involves the following tasks: to analyse the current and
promising legislation on the safety of tourism and rural
hospitality, scientific and special sources on ways to en-
sure the safety of visitors to rural estates; to formulate
the concept of the safety of rural hospitality; to devel-
op proposals for improving the legal regulation of the
safety of rural hospitality services in Ukraine.

Materials and Methods

The methodological framework of this study included
such methods of scientific cognition as dialectical, sys-
tem-structural, formal logical, system analysis, as well
as a special formal legal method. The use of the dialec-
tical method allowed clarifying the state of legal regu-
lation of security in the field of rural hospitality, includ-
ing trends in the development of relevant legislation
concerning social and legal factors. The formal logical
method was widely used in the study, which allowed the
authors of the study to clarify the meaning of the term
“safety of rural hospitality” and distinguish it from the
related term “safety in tourism”. The same method of
scientific cognition contributed to the definition of se-
curity in rural hospitality in a broad and narrow sense,
as well as to the identification of such types of security as
external and internal security in rural hospitality. The
study of scientific and special sources on the areas of le-
gal regulation of security in rural hospitality was based
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on the use of the method of system analysis. The same
method of scientific cognition was used as the basis for
determining the shortcomings of the current legislation
in the field of tourism safety and promising legislation
in the field of rural hospitality safety. The formal legal
method helped clarify the content of legal norms in
the field under study and develop proposals for its im-
provement of the legal field.

Considering the specifics of the study, its regulatory
framework included acts of various branch affiliation.
These are legislative acts governing activities in the
tourism sector. The Law of Ukraine “On Tourism” (1995)
as a basic regulation that currently governs the princi-
pal issues of safety in tourism, and sub-legislative acts
adopted for its implementation: the Order of the Minis-
try of Education and Science of Ukraine “On Approval
of Regulations Governing the Procedure for Organizing
Tourist and Local History Work” (2014), specifically
its appendices, such as Instructions for organizing and
conducting tourist sports trips with schoolchildren and
students, Instructions for organizing and conducting
excursions and trips with schoolchildren and students,
and Regulations on tourist route and qualification com-
missions of educational institutions; Order of the Cab-
inet of Ministers of Ukraine “On the procedure for con-
ducting search and rescue operations at tourist sites”
(2012). To determine promising areas for improving
security in tourism, the strategy for the development
of tourism and resorts for the period up to 2026 was
analysed (Order of the Cabinet of Ministers of Ukraine
“On the Approval of the Strategy...”, 2017). The Law of
Ukraine “On Insurance” (1996) and the Civil Code of
Ukraine (2003) were also used in the study in terms of
regulating the issue of tourist insurance and relations
on compensation for damage caused to the life, health,
and property of guests of rural estates. When formu-
lating the proposal for the development of the Exemplary
Safety Instructions for the Involvement of Guests of
Rural Estates in Agricultural Work and the content of
this document, the prescriptions of such acts of labour
legislation as the List of Works with Increased Danger
(Order of the State Committee of Ukraine on Labour
Safety Supervision “List of Works..., 2005), List of
Heavy Work and Work with Harmful and Dangerous
Working Conditions, Where the Labour of Minors is
Prohibited (Order of the Ministry of Health of Ukraine
“On the Approval.., 1994), Rules of Labour Safety in
Agricultural Production (Order of the Ministry of So-
cial Policy of Ukraine “On the Approval..”’, 2018), Col-
lection of Exemplary Instructions on Labour Safety for
Workers in Crop Production (Order of the Ministry of
Agro-Industrial Complex of Ukraine “On the Approval...”,
1999) were used. Part of the prospective legislation in
this paper is represented by the draft Laws of Ukraine
“On Rural and Rural Green Tourism” (2021) and “On
Stimulating the Development of Rural Hospitality in
Ukraine” (Borodina, 2020).
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Results and Discussion

As noted above, the terms “safety of rural hospitality”
or “safety of visitors to a rural estate” have not been
defined in modern scientific doctrine and legislation.
However, the term “tourism safety” is already well-es-
tablished. Given the importance of the terminology for
legal science, it is worth starting research by defining
the term “tourism safety”.

In the legal doctrine, tourism safety is proposed to
be considered as a comprehensive system of measures
(administrative, legal, organizational, socio-economic).
The area of these measures is determined by 1) protec-
tion of the constitutional rights of subjects of tourist
activity during tourist trips; 2) prompt identification,
prevention, and elimination of both real and possible
threats to national interests in the tourism sector of
internal and external nature; 3) creation of safe living
conditions in the provision and consumption of tourist
services (Toryanyk & Dzhyndzhoian, 2018).

Some comments can be made on this approach.
Firstly,according to the authors of this study, itis imprac-
tical to narrow the area of tourism safety measures ex-
clusively to the protection of constitutional rights, since
the rights of tourism entities are not limited to those
declared in the Constitution of Ukraine. And secondly, it
is controversial to use the term “protection” proceeding
from the following. In legal science, there has long been
a discussion about the differentiation or identification
of such two concepts as “protection” and “security”. The
authors of this paper join the well-founded conclusions
of S. Bulavina and D. Davydova (2017), who prove that
“security” is understood as guaranteeing the grounds
for acquiring the rights and legitimate interests of per-
sons, while “protection” is expressed through active
actions aimed at restoring the right that was violated.
That is, security exists, as it were, constantly, while pro-
tection is applied after the commission of an offence.
Defining tourism safety solely through the protection of
rights, according to the authors of this study, unneces-
sarily narrows this category. It would be more expedi-
ent to use the terminological construction “security and
protection of rights”.

In contrast to the doctrinal definition, the legal
definition of tourism safety, prescribed in Part 1 of Ar-
ticle 13 of the Law of Ukraine “On Tourism” (1995),
is more successful. According to the mentioned legal
norm, tourism safety is considered as “a set of factors
that characterize the social, economic, legal, and other
state of ensuring the rights and legitimate interests of
citizens, legal entities, and the state in the field of tour-
ism” (Law of Ukraine “On Tourism”, 1995). According
to the authors of the present study, this refers to tour-
ism safety in a broad sense, which covers the interests
of not only tourists, but also other subjects: the state,
local governments, tourist operators, etc. The essence
of tourist safety is covered in Part 3 of Article 13 of
the Law of Ukraine “On Tourism” (1995), where the
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duties of tourist entities are concentrated. This refers
to tourism safety in a narrow sense: in relation to con-
sumers of tourist services (tourists). According to the
above-mentioned norm, the duties of tourism entities
include informing tourists about potential hazards and
risks during travel; providing information about exist-
ing preventive measures, namely sanitary and epidemi-
ological ones; organizing places for rendering tourist
services according to the current safety requirements;
special security measures in the rendering of tourist
services according to types of tourism with increased
risk; compliance with the requirements for the quali-
fication of tourist support specialists; providing tour-
ists with equipment and inventory that meet the estab-
lished requirements; organizing prompt aid to victims;
informing state authorities according to the established
procedure about emergencies that have arisen upon ren-
dering tourist services. Furthermore, Part 4 of Article 13
of the Law of Ukraine “On Tourism” (1995), among the
duties of persons engaged in tourism activities, pre-
scribes compliance with environmental requirements,
requirements for the protection of historical and cultural
heritage, compensation for damage caused to the envi-
ronment and socio-cultural environment.

As follows from the above, tourism safety is a
complex concept. And it is worth agreeing with the
existence of separate forms of its manifestation. For
instance, M.Ya. Vashchyshyn (2014) identifies three
principal forms of tourism safety: 1) personal (physical
safety); 2) property safety; 3) external safety.

The legislation on tourism governs safety issues in
this area at a fairly prominent level. Foremost, it is an
effective mechanism for insurance of risks related to
the implementation of tourist activities and consump-
tion of tourist services (Article 16 of the Law of Ukraine
“On Tourism” (1995), Law of Ukraine “On Insurance”
(1996), etc.); settlement of the issue of financial sup-
port of the responsibility of the tour operator and travel
agent (Article 15 of the Law of Ukraine “On Tourism”
(1995)); establishment of safety rules for the organi-
zation of tourism and local history work (Order of the
Ministry of Education and Science of Ukraine “On the
Approval of Normative...”, 2014); normalization of the
issue of conducting search and rescue operations at the
objects of tourist visits (Order of the Ministry of Emer-
gencies of Ukraine “On the Approval.., 2012). Finally,
clear rules of responsibility for violations of legislation
in the field of tourism are stipulated (Chapter VI of the
Law of Ukraine “On Tourism” (1995)) and require-
ments for the form, content, and procedure of conclud-
ing a contract on tourist services (Article 20 of the Law
of Ukraine “On Tourism” (1995)).

In addition, the safety of tourists is reflected as a
separate area of implementation of the Strategy for
the Development of Tourism and Resorts for the pe-
riod until 2026 (Order of the Cabinet of Ministers of
Ukraine “On the Approval of the Strategy...”, 2017). To

improve the quality of tourist services rendered, the
Strategy makes provision for organizational measures
for emergency aid to injured tourists (during travel or
in case of an emergency); information activities (in-
cluding the operation of a hotline for tourists’ appeals
and complaints, information support, calling for help);
measures for monitoring emergency events in tourism;
measures to increase the responsibility of entities in-
volved in the tourism sector to tourists - consumers of
tourism services (Order of the Cabinet of Ministers of
Ukraine “On the Approval of the Strategy...”, 2017).

A radically different situation is observed in the
regulation of relations to ensure the safety of rural hos-
pitality. The only available draft of the Law of Ukraine
“On Stimulating the Development of Rural Hospitality
in Ukraine” (Borodina, 2020) proposes a rather con-
troversial option for the distribution of responsibility
between the provider of rural hospitality services and
the consumer of such services. Thus, Part 2 of Article
3 of the draft law makes provision for the “principle of
complicity and trust”, which prescribes guaranteeing
the owner of a rural estate compliance with the agreed
parameters of services and coordinating these param-
eters by guests. Additionally, attention is focused on
the fact that certification and control of these services
is not carried out. Under such conditions, it would be
logical to consolidate the agreements reached between
the farmer and the guests of the rural estate in the rural
hospitality services agreement. However, in the draft
Law of Ukraine “On Stimulating the Development of
Rural Hospitality in Ukraine” (Borodina, 2020), Article
6 establishes a dispositive approach to concluding such
an agreement, giving the parties a) freedom to choose
the oral or written form of the transaction; b) the possi-
bility to independently regulate its content, specifically
its substantial terms and conditions. In the practical im-
plementation of these provisions, difficulties may arise
in case of disputes and the need for the parties to prove
the agreed terms, quality characteristics of the services
rendered/consumed, etc.

For the objectivity of the study, the authors of this
paper consider it necessary to turn to the most relevant
areas of rural hospitality - agricultural tourism, rural
green tourism.

Researchers distinguish two levels of safety factors
in agricultural tourism. External includes the general
political situation, the ecological state of the area, the
criminal situation, and the socio-economic conditions
of doing business. The owner of the farmstead cannot
directly influence this level. In contrast, the internal
level of safety directly depends on the organization of
such activities by the owner of the farmstead, since it
includes the organization of safe accommodation for
tourists, the quality of food, compliance with sanitary
and hygienic requirements, fire safety rules, electrical
safety (Duga, 2016). This gradation can also be fully
applied to the safety of rural hospitality.
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As for the statutory regulation of the safety of con-
sumers of rural green tourism/agricultural tourism/ru-
ral tourism services, the situation is as follows. One of
the latest drafts of the Law of Ukraine “On Rural and Ru-
ral Green Tourism” (2021), registered in the Verkhovna
Rada, establishes the need to be guided by the norms
of the Law of Ukraine “On Tourism” (1995) when de-
fining general provisions on safety in rural and rural
green tourism; financial support of rural tourism ser-
vice providers; insurance and medical care for tourists
in rural and rural green tourism. Additionally, Part 2 of
Article 10 of the draft Law of Ukraine “On Rural and Ru-
ral Green Tourism” (2021) establishes the obligations
of tourism entities in the field of rural and rural green
tourism, due to the specific features of this activity.
These include informing tourists about potential dan-
gers, considering the specific features of the terrain,
fauna, flora; familiarizing tourists with the rules of safe
behaviour on the route, during rest, during the night;
supervising the preparation of tourists for events or-
ganized in the field of rural green tourism; familiarizing
tourists with the rules of fire safety, first aid. Finally, the
mentioned norm directly refers to the duties of the sub-
jects of tourist activity that provide rural green tourism
services: a) warning about possible dangers that may
occur on the territory of a private farm in case of ac-
commodation of tourists on this farm; b) direct prohi-
bition of contact of tourists with animals, birds, which
may be dangerous for them (Draft Law of Ukraine “On
Rural..”, 2021). Accordingly, the draft law under study
combines the general requirements for the safety of
tourists in rural and rural green tourism with special
requirements.

Projecting the above on the activities of rural hos-
pitality, the authors of this study see possible subsidi-
ary application of certain norms of tourism legislation
when regulating relations in the field of safety of visi-
tors to rural hospitality. The main thing that can be re-
solved in this way is external safety. All the measures
listed in Article 13 of the Law of Ukraine “On Tourism”
(1995) are also expedient and applicable in rural hospi-
tality. These are, as it were, “general principles of legal
regulation of security in rural hospitality”.

As for internal security in rural hospitality, the au-
thors of the present study consider it correct to govern
itin a special regulation - the promising law of Ukraine
“On Rural Hospitality”. It should prescribe require-
ments for the legal registration of relations between the
farmer (provider of rural hospitality services) and vis-
itors/guests of rural estates (consumers of rural hos-
pitality services). It is also proposed to establish in the
specified regulation the obligation to conclude a writ-
ten rural hospitality services agreement, which allows
registering the agreements of the parties regarding the
scope, quality and safety of services, responsibilities
of the parties, etc. It is proposed to determine the sub-
stantial terms and conditions of the rural hospitality
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services agreement as follows: the period of stay of
the guests in the rural estate, indicating the start and
end dates of the provision of rural hospitality services;
information about the location of the rural estate, liv-
ing conditions; types and methods of food provision; a
program for the organization of leisure for guests of the
village estate; the list of services included in the cost of
the rural hospitality product; cost of services and pay-
ment procedure; payment forms. To help farmers, it is
expedient for the Ministry of Agrarian Policy and Food
of Ukraine to develop a Model rural hospitality services
agreement.

According to the authors of the present study, spe-
cial attention should be paid in the Law of Ukraine “On
Rural Hospitality” to the regulation of the safe render-
ing of services within the framework of rural hospi-
tality to involve guests of rural estates in performing
agricultural work (caring for animals, poultry, growing
vegetables, working in gardens, vineyards, harvesting,
etc.). The first prerequisite for guests’ involvement in
such events must be their consent. The second is the
mandatory informing of guests by the owner of the
country estate about the content and features of such
events. The third is to provide guests with full and
truthful information about the dangerous and harmful
factors present in the performance of such agricultural
work. The fourth is that the owner of the country estate
or another authorized person conducts a safety brief-
ing for the guests before allowing them to perform the
stipulated agricultural work.

To regulate these issues, the authors of the present
study propose to develop an Exemplary Safety Instruc-
tion for Involving Guests of Rural Estates in Agricultural
Work. This document should include the following in-
formation.

Firstly, a list of works in which it is forbidden un-
der any circumstances to involve guests of rural estates,
even with their consent. When determining such works,
the basis should be the List of Works with Increased
Danger (Order of the State Committee of Ukraine on La-
bour Safety Supervision “List of Works...”, 2005) and the
List of Heavy Works and Works with Harmful and Dan-
gerous Working Conditions, which prohibits the labour
of minors (Order of the Ministry of Health of Ukraine
“On the Approval..”, 1994). Specifically, such espe-
cially dangerous works include maintenance of breed-
ing bulls, breeding boars, stallions, suckling sows, work
at height, work with pesticides and agrochemicals.

Secondly, safety requirements when involving
guests of rural estates in the care of farm animals, poul-
try, bees, etc. According to the authors of the present
study, it is correct to take as a basis/use by analogy the
safety rules established by the Rules of Labour Safety in
Agricultural Production (Order of the Ministry of Social
Policy of Ukraine “On the Approval..”, 2018).

Thirdly, safety requirements when attracting guests
of rural estates to perform work in crop production.
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When formulating them, it is permissible to use exem-
plary instructions on labour safety for workers during
work in crop production (Order of the Ministry of Agro-In-
dustrial Complex of Ukraine “On the Approval..., 1999).

To duly organize the safe rendering of services to
guests of rural estates concerning their involvement
in agricultural work, the prospective Law of Ukraine
“On Rural Hospitality” establishes the obligation of the
owner of the rural estate as a service provider to pro-
vide guests with all the necessary equipment, tools, and
bear responsibility for their good condition.

The authors of the present paper disagree with the
approach set out in the draft Law of Ukraine “On Stimu-
lating the Development of Rural Hospitality in Ukraine”
(Borodina, 2020) (Part 4 of Article 6) regarding the
possibility of establishing in the rural hospitality ser-
vices agreement other rules of liability for damage
caused to the life, health, and property of consumers of
such services in the process of their rendering, except
for those prescribed by the Civil Code of Ukraine (Civil
Code of Ukraine, 2003). Such freedom in the settlement
of a crucial safety issue, according to the authors of the
present study, can have adverse consequences in case
of abuse or basic ignorance of the parties to the agree-
ment with the legal order. Hence, it is proposed to de-
termine the mandatory application of civil legislation in
the regulation of a certain range of relations.

Conclusions

The analysis of current regulations in the field of tour-
ism safety and promising legislation on rural hospi-
tality, as well as generalization of the achievements of
legal science, allowed the authors of the present study
to formulate conclusions as follows.

The security of rural hospitality is a category that
can be considered in a broad and narrow sense. In a
broad sense, this concept is proposed to be defined as
a set of legal, organizational, socio-economic, and other
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AHomayis

CTaTTIO MIPUCBSYEHO JOC/Ii/PKEHHIO TPO6JIEM TPABOBOTO Pery/Il0BaHHs 6e3IeKH BiAiBilyBadiB - rocTei CiibCbKUX
cazub mix yac HaZaHHA IM MOCAYr CiJIbCbKOI TOCTUHHOCTI. AKTyaJIbHiCTh POGOTH 3yMOBJIEHO HaraJbHOIO
noTpe6oro B po3po01ii crieniaIbHOr0 3aKOHO/ABCTBA, sIKe 6 Bijo6pasusio crenndiky Takoro HOBOro /s YKpaiHu
HanpsMy auBepcudikaril cibcbkorocnofapcbkoi AisiIbHOCTI, K CiJIbCbKa T'OCTHHHICTb, 30KpeMa OJHOr'0 3
BU3HAYa/IbHUX [JIs1 PO3BUTKY L€l cdepu acnekTiB — 6e31MeKu rocTel CiibCbKUX cafub. MeTor J0oCiKeHHs €
XapaKTepUCTHKA CTaHy IPaBOBOro 3abe3eyeHHs oKpecjeHoi chepu Ta GopMy/II0BaHHSA aBTOPCHKUX TPONO3UIIH
110/10 YZIOCKOHAJ/IeHHsI IPABOBOI0 PeryIl0BaHHs 6e3MeKH BifiBigyBadiB/rocTel ciibCcbKUX cafub. MeTomo oriyHy
OCHOBY HayKOBOTO JOCJi[PKE€HHH CKJIaB KOMILJIEKC 3araJlbHOHAYKOBUX Ta Cleljia/lbHUX IOPUAUYHUX METOAIB
HAayKoOBOI'0 Ti3HaHHs, a caMme: /[iaJIeKTUYHUH, CHCTEMHO-CTPYKTYPHUH, (OpMasbHO-JOrIYHUN, METOZ,
CHUCTEMHOT0 aHasi3y, opMaJbHO-IOPUAUYHUN MEeTO/. Y pe3ybTaTi IPOBeeHOTO JJOCIiXKEHHS CGOPMY/IbOBAHO
BU3HAYEHHS IOHATTA «6e3leKa CiIbCbKOI MOCTUHHOCTI» B UIMPOKOMY Ta BY3bKOMY 3HAu€HHSX, a TaKOX
BUOKpEMJIEHO 30BHILIHIN Ta BHYTpilHIA piBHI 6e3neku B ciiibCbKill rocTHHHOCTI. OGI'PYHTOBAHO MOMJIMBICTh
3aCTOCOBYBATH 3aKOHOJABCTBO IMPO TYpPHU3M [Jil BPEryJIOBaHHS BiJIHOCHMH 30BHIIIHBOI 06€3MeKH B CiIbCbKil
FOCTUHHOCTI. /loBe/leHO HeoOXiJHICTh ypery/aroBaHHs Bi/JHOCUH BHYTPIlIHbOI 6€3MeKU B CiIbCbKil TOCTUHHOCT]
B CreliaJIbHOMY HOPMaTHBHOMY aKTi PO CiJIbCbKY 'OCTUHHICTb y GopMi 3aKOHY. 3allpONIOHOBAHO BCTAHOBUTH B
LIbOMY [IepCIIeKTUBHOMY HOPMAaTUBHOMY aKTi IMIlepaTUBHe NIPaBUJIO LOA0 YK/IAJAaHHA JOTOBOPY NP0 HaJaHHA
MOCJIYT CiJIbCbKOI TOCTUHHOCTI B MHMCbMOBiN ¢opMi Ta BU3HAYEHO ICTOTHI YMOBM Takoro Aorosopy. BucyHyTo
MPOIMO3HIiI0 3 PO3POOKU AOTOBOPY MPO HAAAHHSA MOCJAYT CiIbCbKOI FOCTUHHOCTI. 3 METOH YNOpSKyBaHHS
06e3MevyHoro HaJlaHHS B MeXax CiJIbCbKOI MOCTMHHOCTI MOCAYT i3 3ajydyeHHs rocTed Cilbcbkoi caZubu 10
BUKOHAHHS CiJIbCbKOI'0CNOAAPChbKUX POBIT 3alPONOHOBAHO PO3PO6UTH iHCTPYKLiO 3 6€3MeKH Mij] 4ac 3ay4yeHHs
rocTei CiJIbCbKUX Cafiub [0 BUKOHAHHS CiIbCbKOTOCNOAAPChKUX PO6IT. OTpuMaHi BUCHOBKHU JIONIOMOXYTb y
pO3po06I1ii 3aKOHO/ABCTBA MPO CiIbCbKY TOCTUHHICTD, @ TaKOX MOXYTb OYTH BUKOPHUCTAaHI B TEOPETUYHHUX Ta
MPHUKJIAJHUX HAyKOBUX JIOCi/P)KEHHSX, IPUCBIYEHHUX 0COGJIMBOCTSIM IPABOBOTO PEry/Il0BaHHA BifHOCHH ¥ cdepi
ClJIbCbKOI FOCTUHHOCTI

Kamwuoei ciao8a: cinbebka cauba, rocTi CiIbCbKOI calubH, CIIOXKHUBaYl MOCAYT CiJIbCbKOI TOCTUHHOCTI, IIOCJ/IYTa,
Oe3mneka, Hebe3MmeyHUN GaKTOP, KO/, TPAaBOBe 3a6e3MevYeHHs
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Introduction

Current trends in the reform of the judicial system are
certainly associated with redirecting the vector of im-
proving the judiciary according to the ideology of re-
forms in Ukraine. The state of war in Ukraine has made
certain adjustments in the administration of justice and
in some way inhibits the process of fully launching the
electronic court system.

The information technology revolution adjusts the
forms and methods of doing business. The use of infor-
mation and technical resources allows quickly and eas-
ily creating and implementing the necessary informa-
tion, solving operational and monetary management
tasks, which enables saving time on these processes.
Admittedly, the advantages of the latest information
and telecommunications technologies are the efficiency,
comprehensiveness, and reliability of information nec-
essary for making vital decisions. Therefore, the study
of legal issues concerning the further implementation
of the electronic justice system in Ukraine is of signif-
icant importance both for representatives of legal sci-
ence and for ordinary citizens.

The impetus for the introduction of electronic justice
in Ukraine became the amendments to the procedural
codified laws of Ukraine related to the creation of the
Unified Judicial Information and Telecommunication Sys-
tem (UJITS) (Law of Ukraine “On Amendments...”, 2017).
Launching such a system is a lengthy process and re-
quires considerable financial and human resources. One
of the modules of such a system is the electronic court,
the first joining of which took place in 2021. Therefore,
the relevance of the subject under study is determined
by the need to identify further prospects for the func-
tioning of the electronic court. Therefore, the purpose of
this study was to establish the specific features of the leg-
islative regulation of the gradual transition of the judicial
system to the automated consideration of cases.

Considering the latest research and publications,
it is possible to confirm the relevance of the subject un-
der study and its interest for the scientific community.
L.R. Serdiuk (2016) was one of the first researchers to rec-
ognize the need for the introduction of electronic justice
and defined the main purpose of introducing such justice.

S. Stetsenko et al. (2019) in their study “E-Justice:
European Standards and the State of Implementation
in Ukraine” considered the features of the current state
of legislative support for automated justice in the pro-
cess of European integration and identified the role of
European standards of electronic justice in the judicial
system of Ukraine.

Worthy of attention is also the study by
0.A. Tereshchenko (2020), who analysed the foreign
practices of e-government through the lens of its ap-
plication in Ukraine. Specifically, the researcher deter-
mined the need to introduce electronic applications for
court proceedings, as well as the creation of an elec-
tronic index of legal offences of citizens.

The study by N. Kovalenko and I. Bernaziuk (2018)
“Topical issues of financing electronic legal proceed-
ings in Ukraine” identified the advantages of using an
electronic court, including saving time because the ex-
change of documents is more reliable and prompter;
providing swift access to the case materials; no need to
certify copies of documents. Kovalenko and Bernaziuk
concluded that the automated judicial system allows sav-
ing time on the production of hard copies of documents.

H.C.Boscheinen-Duursmaand R. Khanyk-Pospolitak
(2019) conducted a comparative legal analysis of the
implementation of electronic justice in Ukraine and
Austria. They concluded that when developing a regula-
tion on the judicial system in Ukraine, it is necessary to
consider such aspects as ensuring information security,
protecting personal data, and expanding the elements
of electronic justice that exist in Austria. And when im-
plementing the electronic judicial system in Ukraine,
one should focus on electronic communication.

In the study by S.0. Kravtsov et al. (2021) “Elec-
tronic justice as a modern trend”, the authors identified
the key advantages of the implementation of electronic
justice in Ukraine. Among them, the researchers named
the reduction of the monetary costs of the parties when
preparing and reviewing documents in court; reduced
number of cases of missing the statute of limitations;
reduced terms of processing claims, etc.

One of the latest publications in the field under study
is the paper by LY. Tatulych (2022), who analysed the im-
pact of the introduction of the legal regime of martial law
on the sphere of electronic legal proceedings in Ukraine.

The main objectives of the present study are to
analyse the current state of providing the judicial sys-
tem with opportunities for the implementation of elec-
tronic justice, namely to identify the main regulations
governing the outlined topics; to determine the impact
of the legal regime of martial law on the further imple-
mentation of the subsystem of the Unified Judicial In-
formation and Telecommunications System - “e-Court”
in Ukraine; to highlight the positive foreign practices of
Estonia, which has one of the most effective judicial sys-
tems in the world, and to formulate prospects for the
introduction of electronic justice in Ukraine.

Materials and Methods

When analysing promising opportunities for further
development of the e-justice system, a set of gener-
al scientific and specifically legal methods was used.
The comparative legal method was used to analyse
the practices of Estonia in the processes of full-fledged
launch of electronic judicial systems. The comparative
method helped show the impact of the introduction of
martial law on joining judicial bodies to the “e-Court”
subsystem. The system-structural method was used
to analyse the features of the electronic court as an
integral part of the Unified Judicial Information and
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Telecommunications System. The formal legal method
allowed defining the term “electronic legal proceed-
ings”. Using the systematization method, the conclu-
sions of this study were formulated.

To clarify the regulatory bases that determine the
activity of the electronic court, some regulations and
sub-legislative acts were used, including the Constitu-
tion of Ukraine (1996), the Law of Ukraine “On Amend-
ments to the Economic Procedural Code of Ukraine, the
Civil Procedural Code of Ukraine, the Code of Adminis-
trative Procedure of Ukraine and other legislative acts”
(2017), the Law of Ukraine “On Amending Part Seven
of Article 147 of the Law of Ukraine “On the Judiciary
and the Status of Judges” regarding the determination
of territorial jurisdiction of court cases” (2022), Deci-
sion of the High Council of Justice “On approval of the
Regulation on the Procedure for the Functioning of In-
dividual Subsystems of the Unified Judicial Information
and Telecommunication System” (2021) and others.

Results and discussion

Features of the current state of regulatory support
for the judicial system

E-justice is a common phenomenon in the world prac-
tice. The very idea of electronic information dates to
the beginning of the late 20" century, when it became
popular and began to operate in countries such as Italy,
Canada, the United States, Australia, Switzerland, and
many others. Therefore, from the very beginning of
e-justice (i.e., the 1980s), the UK government gradually
introduced some of its elements, which allowed citi-
zens to get used to and adapt to the innovations that
contributed to society through great relief.

The strategic course of the Ukrainian state towards
joining the European Union requires further develop-
ment of the judicial system, which should be charac-
terized by independence, fairness, transparency, and
efficient functioning. To fulfil the aforementioned pur-
pose, the following tasks are essential: 1) to strengthen
guarantees of independence of judges and courts; 2) to
consolidate the efforts of employees of the court appa-
ratus and the judicial corps; 3) to harmonize Ukraine’s
legislation with the standards of the European commu-
nity, etc. (Tereshchenko, 2020).

That is why, in October 2017, the main legislative
body of Ukraine adopted a legislative act - the Law of
Ukraine No. 2147 “On Amendments to the Economic
Procedural Code, the Civil Procedural Code, the Code
of Administrative Procedure of Ukraine and other legal
acts” (2017), according to which Unified Judicial Infor-
mation and Telecommunication System will be gradu-
ally introduced in Ukraine, which enables the exchange
of electronic documents between all participants in the
procedure and the court, as well as video broadcasting
of sessions and participation in video conferences.

The implementation of the UJITS consists of the
gradual launch of modules (subsystems), one of which
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is the electronic court, or electronic justice. The Regula-
tion on the Procedure for the functioning of individual
subsystems of the Unified Judicial Information and Tel-
ecommunication System “e-Court Subsystem” (e-Court)
defines that such a subsystem provides its users with
the possibility of sending and creating automated pro-
cedural documents to judicial bodies, including judicial
self-government bodies (Decision of the High Council of
Justice “On the Approval..”, 2021).

The development of modern technologies has
prompted many people to create an electronic signa-
ture. The opportunity to take part in a court session
using an electronic signature is a positive step towards
the introduction of the “e-Court” system. By creating an
account in the system through registration, citizens, rep-
resentatives of organizations and institutions can con-
siderably reduce the time it takes to submit numerous
documents related to the court procedure. In this system,
a person registers with their digital signature, creates an
account once; the system accordingly creates a personal
account, using which all procedural documents are sent
to the person’s email address in electronic form. This
system forms all the necessary documents, and when
the judge puts their electronic digital signature, a copy is
automatically sent to the Unified Register of Court Deci-
sions and to the person who registered in the electronic
court and is a party to the case (Tatulych, 2020).

According to the information published by the State
Enterprise “Centre of Court Services”, in 2021, 55,183
new users were registered in the “e-Court” subsystem,
of which 29,900 were registered after the launch of the
subsystems (Electronic court and “e-Court” ..., 2021).
Even though Ukraine lived in the conditions of corona-
virus disease during 2020-2021, a considerable part of
the courts was forced to switch to remote work. How-
ever, as statistics for the past year indicate, the judicial
authorities are still not willing to join the implementa-
tion of electronic justice. This can be explained by the
lack of technical capabilities for such accession because
in this case, it is necessary to increase funding for the
judicial system.

N. Kovalenko and I. Bernaziuk (2018) point out that
the assessment of the adequacy of court funding does
not always depend on formal consultation procedures
or submission of judicial decisions by judicial bodies.
Direct involvement of the courts has always been a
necessity. Furthermore, upon surveying judges, many
shortcomings were revealed: from the lack of neces-
sary material resources (premises, furniture, office
equipment, computer equipment, etc.) to the required
number of qualified specialists, assistants, etc.

The impact of military actions on the territory of
Ukraine on the implementation of judicial proceed-
ings in general and electronic justice in particular

Difficulties in 2022 were also added in connection with
the beginning of active hostilities on the territory of
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Ukraine, which led to the introduction of the legal re-
gime of martial law (Decree of the President of Ukraine
“On the Introduction..”, 2022). Under martial law, all
state institutions switched to a special mode of opera-
tion, including the courts. According to Article 55 of the
Constitution of Ukraine (1996), human and civil rights
and freedoms are protected by the court. Article 56
states that in the conditions of the legal regime of martial
law, the right of a person “to appeal to court cannot be re-
stricted.” Taking this into account, legislators and bodies
of judicial self-government have an important task - to
do everything possible for the effective administration of
justice, considering the new realities of life in Ukraine.

For this purpose, in the first days of the war, the
Verkhovna Rada of Ukraine adopted a regulation aimed
at ensuring the administration of justice in condi-
tions of war and martial law. According to this law, the
Verkhovna Rada of Ukraine has determined the condi-
tions for ensuring the smooth operation of the judiciary
to exercise due justice. Thus, by a decision of the High
Council of Justice, on the proposal of the Chairman of
the Supreme Court of Ukraine, the territorial jurisdic-
tion of court cases in courts that are or have been under
temporary occupation or on the territory of which ac-
tive hostilities were conducted can be changed (Law of
Ukraine “On Amending Part 7..", 2022).

In addition, the judicial self-government body - the
Council of Judges of Ukraine - issued recommendations
on the work of courts under martial law in early March
2022. Specifically, this concerned the possibility of post-
poning the consideration of court cases for a certain
time (except for urgent ones). Such innovations, admit-
tedly, were connected with the fact that a substantial
number of participants in the court procedure could
be part of the Armed Forces of Ukraine, volunteer for-
mations, territorial defence or under the real threat to
health and life in certain territories of active hostilities
(Press Service of the Council of Judges of Ukraine, 2022).

Thus, the jurisdiction of a certain number of courts,
including those in the temporarily occupied regions, re-
gions under de-occupation, or damaged by enemy shell-
ing, was changed. Such a considerable factor as martial
law and the conduct of active military operations on
the territory of Ukraine certainly hinders further im-
plementation of the “e-Court” subsystem. Most courts
have no technical possibility to access subsystems. To
solve this issue, it is necessary to attract more funding,
which is not a priority in war conditions.

Foreign practices in implementing the electronic le-
gal proceedings system

The next stage of this study lies in the consideration of
positive foreign practices. According to H.L. Chyhryna
(2018), most European countries have successful in-
dicators of the use of electronic legal proceedings.
Estonia is one of the most successful countries in the
field of e-justice. According to Z.M. Gadetska, it was the

successful practices of Estonia that became a key aspect
for the adoption of amendments to the procedural codes
in 2017, which concerned the introduction of electronic
justice (Gadetska & Shtabrat, 2021).

0.A. Tereshchenko (2020), analysing the practices
of Estonia, notes that back in 2005, the country’s gov-
ernment introduced the development of a special
e-file system. This system can simultaneously ensure
the exchange of information between the information
systems of all parties to the judicial procedure: prose-
cutor’s office, courts, police, judicial supervision, law-
yers, state service centres, and ordinary citizens. Such a
system can substantially save time and money because
data is entered only once, and all communication be-
tween the parties is online.

A year later, the “Court Information System” was
put into operation, which made provision for the func-
tioning of one information system for all. Such a system
allows registering court cases, automatically distribut-
ing all cases among available judges. In addition, new
classifiers, determined by the needs of judges, were in-
troduced. Tereshchenko concludes that Estonia’s e-jus-
tice system is one of the most effective in the world
(Tereshchenko, 2020).

Hence, online governance is perfectly acceptable
in a small state with a young population, reliable in-
stitutions and a need for technological upgrading. It
is the Estonian example of the use of e-government
that shows that development, age, and trust are im-
portant for the use of digital public services in Europe
(Stephanie, 2020).

According to the information of the Ministry of
Digital Transformation of Ukraine dated September 2,
2022, Ukraine and Estonia will improve, develop, and
expand cooperation on digital transformation. One of
the steps of said cooperation will be the creation of an
application in Estonia similar to the Ukrainian applica-
tion “Diia”. Specifically, the Ministry of Digital Transfor-
mation of Ukraine will consult and transfer its access to
the launch and content of the digital application (Minis-
try of Digital Transformation of Ukraine, 2022).

Apart from European countries, electronic justice
is also beginning to be introduced in rather poorly
developed Asian countries. One of them is Indonesia.
H.R. Helmi (2019), notes that e-court is the future of
Indonesian courts and courts in other developed coun-
tries. If implemented, handling cases and court services
will become easier, faster, cheaper, more transparent and
accountable. The electronic court is designed to facilitate
administration and justice. Each applicant/plaintiff or
participant in the proceedings represented by a law-
yer must arrive at the court. One can send an electronic
claim registration from their office or home. This sys-
tem contributes to the speed and low cost of litigation.
In addition, the court fees are symbolic (i.e., small) be-
cause they are sent directly to the court’s bank account,
through electronic payment.

Law. Human. Environment. 2022. Vol. 13, No. 4




Features of e-court regulation in Ukraine

As the analysis of foreign practices indicates, the
transition of case consideration within the scope of
electronic justice is accompanied by the following pos-
itive aspects: 1) speed and time saving for case consid-
eration; 2) transparency and increased level of trust in
judicial bodies; 3) simplification of the procedure for
submitting procedural and other documents, etc.

Conclusions

Therefore, it can be concluded that the rapid develop-
ment of information and telecommunication systems,
the wide use of Internet resources became the reason
for changing the established worldview regarding the
legal foundations of the existence of the judicial system
in general. Electronic justice can be considered as a way
of organizing state power using information networks.

The analysis of Ukrainian realities indicated that
the turning point for the launch of electronic justice
was the adoption of the Law of Ukraine “On Amend-
ments to the Economic Procedural Code of Ukraine, the
Civil Procedural Code of Ukraine, the Code of Adminis-
trative Procedure of Ukraine and other legislative acts”
in 2017, which for the first time legislatively consoli-
dated the gradual transition of the judicial system to a
Unified Judicial Information and Telecommunications
System. Later, other sub-legislative acts were adopted,
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AHomayis

AKTyasIbHICTh 06paHOi TeMAaTHUKH 3yMOBJIEHO TUM, 1[0 IT'ITh POKiB TOMY B YKpaiHi po3mo4aBcs Mpolec Nepexoay
10 CUCTEMHU eJIEKTPOHHOTO CYA04YMHCTBA 3 METOK MNiJABULIEHHH PiBHA JOBIpU HaceJeHHS A0 CYLOBHUX OPraHiB,
NPULIBUALLIEHHS CTPOKIB pO3IJIsiy CIIpaB Ta eKkoHoMil yacy. [IpoTe ctaHoM Ha KiHelb 2022 poky GyHKIIOHyBaHHS
eJIEKTPOHHUX CYZiB 3ITKHYJIOCS 3 IEBHUMHU TPYAHOIAaMHU. MeTa po60TH - KOMIIJIEKCHUI HOPMaTHBHO-ITPaBOBUH
aHaJli3 mpoLecy nepexoAy Cy4,0BOI CUCTEMU [0 34iHCHEHHS eJIeEKTPOHHOI0 CYA,0YMHCTBA. MeToAaMu J0C/iPKeHHSA
CTaJHU: CUCTEMHO-CTPYKTYPHHUM, KOMIApPAaTHUBHUM, MOPiBHAJbHO-NPABOBUH, (OpMasbHO-IOPUAUIHHUH.
PesysbTaTaMu [AOCHI[)KeHHS BCTAaHOBJIEHO, L0 IpoleC 3alyCcKy eJeKTPOHHOIO Cy[JO04YMHCTBA PO3M0YaBCA
me y 2017 poui nicis yxBaneHHs 3akoHy YkpaiHU «[Ipo BHeceHHs 3MiH 0 ['ocnofapcbKoro npouecyajabHOTO
KoZiekcy Ykpainy, LluBizibHOrO mpouecyaabHOro Kofekcy Ykpainu, Kojekcy afjMiHICTpaTUBHOrO Cy0YMHCTBA
Ykpainu Ta iHIIKMX 3aKOHOAABUYMX aKTiB» i TpUBAE 10 I1bOro Yacy. BUsHadeHo, 110 B yMOBax, KOJIM Ji€ NPaBOBUH
peXUM BOEHHOI'O CTaHy, IPUESHAHHSA BCiX CyAiB YkpaiHu fo0 mifcucteMu «EneKTpoHHOTO cyy» Aano 6 3Mory
CYTTEBO NPHUIIBULINTY PO3IJISAJ CIPAB Ta PO3BAHTAXKUTHU CYAH, L0 He epebyBaay B OKynalii. ApryMeHTOBaHO
HeoOXiZiHICTb BpaxyBaTH A0cBiA EcToHil, 0 Mae ofHY 3 HaWKpaluX aBTOMaTHU30BaHUX CYZ0BUX CUCTEM CBITY.
YcTaHoBJIeHO, 110 HE3BAXKA0YHM Ha JOCKOHAJIe HOpPMAaTUBHO-NIPaBOBe Pery/l0BaHHS eJIeKTPOHHOTO CY/J04MHCTBA,
HeoOXiIHUM € TakoX QiHAHCOBe Ta TexHiuHe 3abe3MedyeHHs Cy/iB /Jis MOBHOLIHHOIO MPUEAHAHHS IO TaKol
mificucreMu. MaTepia/iv I[bOro J0C/TiXKEHHS MOXKYTb OYTH KOPUCHUMH i/l YaC BUBYEHHS AUCUUILIIH «Cy0Bi Ta
MIPaBOOXOPOHHI opranuy, «I[Ipo6yieMu cysouruHCcTBa YKpainuy», «lHpopmaniiiHe npaBo» To11[0

Kawuoei cao0ea: eneKTpoHHe Cy[JOYMHCTBO, [JUCTaHI[iMHE mpaBocyAns, €auHa cyjoBa iHdopMmaliiHo-
TeJIeKOMYHIKaliHHOI CUCTeMa, BOEHHUH CTaH, CyAiBCbKe CaMOBpAyBaHHA
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The relevance of the subject under study is conditioned upon the fact that in Ukraine,
during the period of the legal regime of martial law, special bodies of public power
with the powers of a military management organization can be created. Such bodies
are military administrations and civil-military administrations, whose separation of
powers is a complex process that requires more research. The purpose of this study
was the legal characterization of the activities of special bodies in the conditions
of military threats in Ukraine and the formation of proposals for improving the
legislation in the area under study. The methods employed for this study include
comparative, system-structural, comparative legal, formal legal, and systematization.
The results established that in the conditions of a full-scale invasion, supporting the
proper level of activity of public administration bodies is a necessary componentin the
fight against the enemy that encroaches on the territorial integrity of the state. It was
found that ordinary citizens often identify the activities of military administrations
and military civil administrations, which have different powers. This paper argues
the need to outline basic provisions in the Constitution of Ukraine regarding the
organization of the activities of military administrations to harmonize the provisions
of the Law of Ukraine “On the Legal Regime of Martial Law” with the provisions of
the Constitution of Ukraine. The relevant practices of Israel and the United States of
America were analysed. It was proposed, following the example of Israel, to introduce
separate zones in Ukraine, considering the level of potential or existing military
threat, and, depending on this, to give military administrations proper autonomy and
powers. The materials of this study can be useful in studying the disciplines “Military
law”, “Municipal law”, “Administrative law” since this study distinguishes the powers
of military civil administrations and military administrations and provides examples
of positive foreign practices in organizing the activities of public authorities in the
context of military threats
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Introduction

At the end of February 2022, according to the Decree of
the President of Ukraine, a legal regime of martial law
was introduced throughout Ukraine in connection with
the full-scale invasion of the russian federation (Decree
of the President of Ukraine “On the Introduction..,
2022). Simultaneously with the introduction of martial
law, pursuant to the Decree of the President of Ukraine
No. 68/2022, twenty-five special bodies with military
powers were created - regional military administra-
tions and the Kyiv Military Administration based on
the existing regional administrations and the Kyiv City
State Administration. Furthermore, district military ad-
ministrations were created at the district levels to re-
place the existing district state administrations. How-
ever, this does not mean the cessation of the activities
of state authorities and local self-government bodies,
which are defined by the Constitution of Ukraine and
the laws of Ukraine (Decree of the President of Ukraine
“On the Formation..., 2022).

Notably, even before the full-scale invasion on the
territory of Ukraine, since 2014, military actions have
been taking place within the Donetsk and Luhansk re-
gions (the area of the Anti-Terrorist Operation and the
Joint Forces Operation). Thus, within these areas, mili-
tary civil administrations were established with a dif-
ferent legal status from military administrations.

The purpose of the present study was to analyse
the activities of military administrations, created by the
Decree of the President of Ukraine as a result of active
offensive, military actions of the russian federation, to
outline the differences between military-civil admin-
istration and military administration, to describe the
foreign practices of military administrations with the
possibility of implementing them in Ukraine.

To fulfil the outlined purpose, it was necessary to
complete the following tasks: to analyse the relation-
ship between the declared war and martial law and
the need for the existence of military administrations;
characterize the powers of the military administra-
tion, considering the amendments introduced in recent
years to the Law of Ukraine “On the Legal Regime of
Martial Law” (2015); to figure out the correlation be-
tween the military administration and the military-civil
administration, to define their common and distinctive
features; to describe the foreign practices of the mili-
tary administration and provide recommendations and
suggestions for improving the current legislation gov-
erning this sphere of public relations.

The analysis of the latest research and publications
indicates the relevance of certain aspects of the activ-
ities of special bodies of state power and local self-gov-
ernment in the conditions of martial law for the scientific
community. Separately, it is worth noting the studies of
V.V. Dulger (2018; 2019), who investigated the question
of the affiliation of military administrations to security
and defence bodies of Ukraine. Furthermore, Dulger’s

classification of measures of the legal regime of martial
law deserves attention.

It is also necessary to consider the study of
D.0. Kuzmenko (2020), who covered the features of the
exercise of state power in frontline zones, namely the
interaction of military civil administrations with state
authorities and local self-government. The researcher
also analysed the positive foreign practices of organiz-
ing the activities of state authorities in the context of
military threats.

In her thesis “Administrative legal status of mili-
tary-civil administrations”, V.I. Shevchenko (2019) car-
ried out a legal analysis of military-civil administrations
within the Donetsk and Luhansk regions. Shevchenko
also addressed the structural modernization of state
authorities and local self-government in areas of poten-
tial danger, for their effective organization and inter-
action. There is also a distinction between managerial
functions in the activities of military-civil administra-
tions, proceeding from the specifics of their powers.

0.Yu. Lialiuk (2022) performed a comparative
analysis of military and military-civil administrations
in the current conditions. The author concluded that
the model of organization of modern territorial power
should make provision for uniform approaches to the
formation of military, including military-civil, adminis-
trations in all administrative-territorial units of a par-
ticular territory.

In his study “Features of the activities of mili-
tary administrations in the conditions of martial law”,
V. Bortniak (2022) analysed the powers of military civil
administrations according to the provisions of the leg-
islation on the legal regime of martial law and on local
self-government.

This is the first study to analyse the activities of
newly created military administrations, identify short-
comings in the statutory regulation of the activities of
such administrations, and propose ways to eliminate
these shortcomings.

Materials and Methods

Within the framework of this study, a complex of general
scientific and special legal methods was used. Thus,
the comparative method was used to analyse the rela-
tionship between the introduction of martial law and
the need for the existence of specific military bodies.
The system-structural method was used to analyse the
principal regulations and sub-legislative acts defining
the activities of military administrations in Ukraine.
The comparative legal method was used to identify the
common and distinctive features in the legal status of
the military administration and the military-civil ad-
ministration, as well as to analyse the positive foreign
practices of the existence of special bodies in the con-
ditions of military conflicts. The formal legal method al-
lowed defining the concept of the legal status of military
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administrations in Ukraine. The systematization method
was used to formulate proposals for regulatory support
for the activities of military administrations.

When analysing the key aspects of the activities of
military administrations created by the Decree of the
President of Ukraine, some regulations and sub-legis-
lative acts were used. Specifically: the Constitution of
Ukraine (1996); the Law of Ukraine “On the Legal Re-
gime of Martial Law” (2015), the Law of Ukraine “On
the Defence of Ukraine” (1991), the Decree of the Pres-
ident of Ukraine “On the Introduction of Martial Law in
Ukraine” (2022), the Decree of the President of Ukraine
“On the Formation of Military Administrations” (2022).

Results and Discussion

The relationship between war and martial law and
the need to create military administrations

At the beginning of the 21 century, one of the mani-
festations of the new world order was the gradual
transformation of such a socio-political phenomenon
as war. The key signs of war can be a transformed set
of means to ensure the political goals of war, including
non-military means and means of armed struggle; an
increased list of subjects of struggle (not only state for-
mations take part, but also other paramilitary or terror-
ist formations); an increase in the time frame for purely
armed struggle, etc. To date, the largest military conflict
is taking place in Ukraine, the consequences of which are
spreading to the entire world (Kopytko et al., 2022b).

War is a process aimed at resolving state, religious,
economic, as well as socio-political and ideological con-
flicts (contradictions) between nations, state entities,
peoples and social groups through armed violence. The
war causes changes in all spheres of social life univer-
sally: political, economic, social, spiritual, since they are
fundamentally restructured into a military system. This
happened to Ukraine as a result of a full-scale invasion
of the russian federation (Kopytko et al., 2022a).

A declaration of war is usually accompanied by the
following essential signs:

1) severance of any consular and diplomatic, eco-
nomic and cultural-economic or other relations be-
tween states;

2) cancellation of any peacetime treaties and agree-
ments, except for those regulating the conduct of war or
concluded specifically in case of war;

3) introduction of a special legal regime that may
have signs of partial restriction of rights and freedoms;
the transformation of the entire political system, which
begins to perform some specific functions caused by
the war and aimed at victory;

4) waging war in a specific area (land, sea, or air),
called a theatre of war or theatre of military actions,
that has the potential to develop hostile activities
(Pankevych & Slovska, 2020).

Although it is worth noting that the neighbouring
state has not formally declared war on Ukraine, the
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actions of the russian federation and the above-men-
tioned signs of war fully confirm that there is a war
in Ukraine. It should be recalled that for the first time
since the independence of Ukraine, martial law was in-
troduced in November 2018 at an extraordinary meet-
ing of the Verkhovna Rada of Ukraine. The introduction
of such a legal regime became necessary in connection
with the aggression of the russian federation in the
Kerch Strait. Specifically, back then martial law was in-
troduced only in certain territories bordering the rus-
sian federation and regions of Moldova not controlled
by the government of the country (namely in Chernihiv,
Kherson, Kharkiv, Sumy, Odesa, Mykolaiv, Luhansk,
Zaporizhzhia, Donetsk, Vinnytsia regions, and internal
waters of the Azov-Kerch water area). The aggression
of the russian federation forced the then authorities
to take such a necessary step to preserve the state
sovereignty, territorial integrity, and independence of
Ukraine. Martial law was imposed only for a month, al-
though the armed aggression of the russian federation
continues to this day.

As for the essence of martial law, there is a special
legislative act - the Law of Ukraine “On the Legal Regime
of Martial Law” (2015) (Law No. 389-VIII). According
to Article 1 of Law No. 389-VIII, martial law is recog-
nized as “a special legal regime introduced in Ukraine
or in some of its localities in case of armed aggression
or threat of attack, danger to the state independence of
Ukraine, its territorial integrity and stipulates granting
the relevant state authorities, military command, mil-
itary administrations, and local self-government bod-
ies the powers necessary to prevent the threat, repel
armed aggression, and ensure national security, elim-
inate the threat of danger to the state independence of
Ukraine, its territorial integrity, as well as temporary,
conditioned by the threat, restriction of constitutional
rights and freedoms of human and citizen and rights
and legitimate interests of legal entities with an indi-
cation of the validity period of such restrictions”. Apart
from Law No. 389-VIII, the legal grounds for the intro-
duction of martial law are determined by the provisions
of the Law of Ukraine “On Defence of Ukraine” (1991).
This Law also defines martial law identically to the defi-
nition outlined in Law No. 389-VIII, and therefore there
is no need for its separate indication.

Analysing the legislative definition of the concept
of martial law, it is possible to distinguish the follow-
ing features: it is a special type of legal regime; it may
prescribe restrictions on the rights and freedoms of a
human and a citizen regulated by the Constitution of
Ukraine; it can be established on the entire territory of
Ukraine or be limited to its individual localities; it has
a clearly outlined purpose - to eliminate the danger to
the state independence of Ukraine, to repel armed ag-
gression; it may stipulate the granting of special pow-
ers and jurisdiction to state authorities, local self-gov-
ernment bodies, which are necessary for such bodies
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to avert the threat and repulse armed aggression; the
introduction of such a state does not mean a declara-
tion of war, since it is a response to armed aggression
and an existing external threat to sovereignty and ter-
ritorial integrity; it makes provision for the creation of
special military bodies with defined powers - military
administrations, etc.

Considering the fact that one of the signs of martial
law is the possibility of transferring special powers for
armed resistance, there is a need for special bodies of
state power and local self-government.

Thus, the Decree of the President of Ukraine
No. 68/2022, which was mentioned at the beginning of
this paper, created such temporary authorities - mili-
tary administrations.

Analysis of Article 4 of Law No. 389-VIII indi-
cates that to ensure the validity of the norms of the
Constitution of Ukraine and maintain law and order in
those territories where the legal regime of martial law
has been introduced, special temporary state struc-
tures — military administrations - may be formed.

Therewith, the Constitution of Ukraine (1996) does
not consolidate the activities of such bodies of emer-
gency jurisdiction, grounds, and procedure for their
formation. Although Ukraine has been living in a mili-
tary conflict with a neighbouring state for eight years,
the definition of such state authorities with elements of
a military management organization should be reflected
in the Constitution of Ukraine.

Article 15 of Law No. 389-VIII contains an inex-
haustible list of powers of military administrations of
localities and district regional military administrations.
The key powers are as follows: the introduction and
implementation of the measures of the legal regime of
martial law; drafting and approving the local budget
or introducing changes to it; ensuring rational and ef-
fective use of financial, natural, and labour resources;
aid to owners of houses (apartments) affected by mili-
tary operations in the form of reconstruction of such
housing; facilitating the organization of conscription of
citizens for non-military or temporary military service,
including mobilization; organization of activities related
to civil protection and mobilization training; facilitating
the activities of judicial bodies, prosecutor’s offices, the
National Police, etc.

Therefore, the above-mentioned powers of military
administrations can be divided into those related to the
introduction of a legal regime of martial law and those
unrelated to such a regime and closely intertwined with
the powers of the relevant local, district, or regional
council. Considering the current conditions in which
military administrations operate, it can be reasonably
stated that in territories where there are no military
operations and which are not front-line, military ad-
ministrations have powers only directly related to the im-
posed martial law (e.g, the Kyiv Military Administration).

Comparative legal analysis of the activities of mili-
tary-civil and military administrations
Within the framework of the present study, it is also
necessary to point out the possibility of creating mil-
itary-civil administrations, which are often identified
with military administrations. The existence of the first
military-civil administrations was connected with the
need to organize the activities of local authorities in the
territory where the Anti-Terrorist Operation was car-
ried out. Such bodies played the role of chief advisers to
the authorities and performed the following official and
combat tasks: 1) establishing and maintaining commu-
nication with the civilian population at the appropriate
level, promoting cooperation, harmonization, exchange
of information, ensuring integrated planning and con-
duct of operations; 2) defining and explaining military
goals, tasks, and concepts of operations (to ensure
proper security and control of operations with classified
materials); 3) promoting parallel and, where possible, in-
tegrated planning of further operations between the mil-
itary forces and the friendly civilian population (where
the involvement of community groups in planning is
possible); 4) integration with other types of personnel in
all aspects of activities; 5) continuous assessment of the
operational environment, including local needs and un-
equal opportunities for problem-solving; 6) act towards
timely and uninterrupted transfer of responsibilities to
the relevant state bodies (Komisarov et al., 2018).
However, the legal regulation of such special state
bodies is different. Thus, the validity of military-civil
administrations is regulated pursuant to the provisions
of the Law of Ukraine “On Military-civil Administra-
tions” (2015), whereas military administrations are
governed by the Law “On the Legal Regime of Martial
Law” (2015). Considering the activities of such special
bodies in general, it is possible to determine that in case
of the creation of a military-civil administration, such
a body takes over all the powers of a local self-govern-
ment body, which in turn entails the termination of the
activities of such local self-government body, whereas
the military administration can exist alongside the local
self-government body. Furthermore, military adminis-
trations would differ in the purpose of their creation.
Specifically, military administrations aim to ensure
compliance with the Constitution of Ukraine and the
Laws of Ukraine, to implement the measures of the le-
gal regime of martial law, protect the rights and legiti-
mate interests of the population. Military-civil adminis-
trations are created to exercise the powers of local state
authorities and local self-government bodies in areas of
active military aggression.

Foreign practices of military administrations and mod-
ern organization of military administrations in Ukraine
For Ukrainian legislators, it is important to consider
foreign practices in regulating a certain sphere of public
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relations and the possibility of adopting their positive
aspects. Practices in organizing the activities of military
administrations is no exception.

For the first time, the activities of the military ad-
ministration were introduced in Israel back in the
1940s. Thus, in 1948-1949, the activities of military ad-
ministrations were characterized by the fact that they
supervised the movement of Arabs; increased the num-
ber of control bodies in the territories where the ma-
jority of the Arab population was stationed (including
the Northern Negev, Galilee, and the small triangle);
in cases of active armed aggression from neighbouring
states, they prevented attempts to activate the local
Arab population to promote the spread of armed ag-
gression (a crucial function in Ukrainian realities). Fur-
thermore, military administrations had the power to
prevent the creation of Arab nationalist organizations
whose ideological appeals were anti-Israeli, including
the ability to respond quickly to crimes committed
against the state (Neuberger, 1998).

The military administration comprises three dis-
tricts: Southern, Northern, and Central. At the head of
each district, a military governor was appointed, who
also had a wide scope of powers. Such a governor was
guided by a special legislative act - the Code on Defence.
The governor’s key powers were as follows: imposition
of administrative or house arrest measures on any res-
ident within their administrative-territorial unit; liqui-
dation of a certain public organization or prevention
of its creation; measures to restrict freedom of move-
ment; deportation measures; decision-making on prop-
erty confiscation or house demolition; establishment or
cancellation of the curfew, introduction of measures to
restrict employment, etc. (Kuzmenko, 2020).

Even though Israel still lives in a rather turbulent
situation, it is precisely this administrative system
that has existed in the state for decades. The division
of problem territories into three zones with the corre-
sponding level of autonomy and distribution of powers
can be a positive practice for Ukraine.

In addition, within the scope of the present study;, it
should be mentioned that the United States of America
was also faced with the issue of creating military ad-
ministrations on Japanese territories. Specifically, in
1945, based on the results of military operations, the
state authorities of the United States of America took
some measures aimed at developing a new system of
administration in Okinawa. Thus, the military adminis-
tration was headed by mayors who had assistants. Such
positions were elected and formed from among local
residents. The first elections to form a local branch of
government were held in 1945. At that time, Okinawa
was divided into sixteen districts. Notably, the policy
of the United States of America was generally charac-
terized as positive towards local residents. After all,
building a new administrative management system
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by actively involving local residents has gained trust
among Okinawans (Neuberger, 1998).

Consequently, the activities of military administra-
tions were directly related to the local residents who
inhabited the relevant territory.

Since in the 21% century, Ukraine is living in the con-
ditions of military aggression of a neighbouring state,
foreign practices are extremely limited for application.
At the same time, the Ukrainian public administration
bodies have an increased responsibility to organize a
suitable level of management.

Conclusions

The organization of public power in Ukraine has dif-
ferent forms of manifestation depending on the region.
The territorial organization of power can be considered
as an organizational and functional characteristic of
public institutions of the state, which reflects the cor-
relation with the territory within which it operates. As
it was found out and argued, military administrations
have a special connection in the context of the introduc-
tion of a legal regime of martial law - as specific author-
ities with elements of a military management organi-
zation. Thus, military administrations have a complex
legal nature, which is reflected in a special connection
with 1) local authorities, which can partially transfer
certain powers to the military administration; 2) citi-
zens who inhabit the relevant administrative-territorial
unit and to ensure whose rights, freedoms, and legiti-
mate interests they are created; 3) the higher bodies of
state power, created to ensure the defensive capability
to resist the enemy.

It was found that there are cases of identification
of the legal status of military administrations and mil-
itary-civil administrations, even though the Law of
Ukraine “On the Legal Regime of Martial Law” governs
the activities of military administrations, and mili-
tary-civil administrations - by the Law of Ukraine “On
Military-Civil Administrations”. Furthermore, it was
found out that such special authorities have different
goals of creation.

The need to amend the Constitution of Ukraine is
argued, since the fundamental law of Ukraine does not
establish the basic principles of the activities of such
specific bodies as military administrations and mil-
itary-civil administrations. Thus, the Constitution of
Ukraine should consolidate both the general principles
of military cooperation and the particular institutional
foundations of these bodies.

Considering the absence of military conflicts on
the territory of states of the world in recent decades,
except for some, the practices of Israel and the United
States of America were analysed. Thus, a positive prac-
tice of organizing the activities of military administra-
tions in Israel for Ukraine might be the introduction
of separate zones in Ukraine, according to the level of




danger, and depending on this, provision of military  active combat operations or those that are under tem-
administrations with the proper level of autonomy porary occupation. After all, it is simply impossible to
and powers. investigate their activities in the current conditions of

Further research may involve the analysis of the ac-  warfare, and this issue should be re-addressed in the

tivities of military administrations in the territories of  aftermath of hostilities.
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AHomayis

AkTyanpHicTb 06paHoi Npo6ieMaTHKH 3yMOBJIEHO THUM, 1110 B YKpaiHi Ha nepiof Ziii mpaBoBOTo pexUMy BOEHHOTO
CTaHy MOXYTb CTBOPIOBATHUCS 0COGJIMBI OpraHu my6./i4HOI BJIaZiu 3 MOBHOBa)KEHHSAMHU BilicbKoBoi opranisaril
ynpasJiiHHA. TAKMMM OpraHaMH € BiCbKOBI afiMiHicTpalii Ta BiiCbKOBO-IJMBIJIbHI afAMIHICTpaLii, po3MeXXyBaHHH
MMOBHOBa)XKeHb SIKUX — Ile CKJAJHUH Ipolec, 10 NoTpebye J0AaTKOBOTO AOCIiKeHHsA. MeTow Aoc/IipKeHHs
BUCTYIA€E MPAaBOBA XapaKTepHUCTHKa [JisJIbHOCTI 0COBJMBHX OpraHiB B yMOBax BOEHHMX 3arpo3 B Ykpaini Ta
¢$opMyBaHHS MPOIMO3HUIIH LI[O0 YA0CKOHAJIEHHS 3aKOHOAABCTBA B I0CJIiXKyBaHiH chepi. MeTojaMu LOCTiIXKeHHS
CTaJIM KOMIIApaTUBHUN, CUCTEMHO-CTPYKTYPHUH, NOPiBHAJBbHO-NIPaBOBUH, GOpPMaJbHO-IOPUAUYHUN Ta METOZ,
cucteMaTtusanii. PesynbraTaMy A0C/Ti/PKEeHHSI BCTAaHOBJIEHO, 1[0 B YMOBaX MOBHOMAcCUITaGHOI'O BTOPTHEHHS
NiTPUMaHHS HaJIeXKHOTO piBHA [isIbHOCTI opraHiB my6JiiyHol ajMiHicTpanili - Heo6XiAHUHA KOMIIOHEHT y
60poTH6i 3 BOPOrOM, I[0 MOCATAE HA TEPUTOPiaJIbHY IJMiCHICTh Aep:kaBU. BH3HaueHO, 1[0 YacTo MepeciyHi
rpOMa/isiHU OTOTOXKHIOKOTH JislJIbHICTh BiMCbKOBUX a/IMiHiCTpalii Ta BiiCbKOBUX IMBIJILHUX aJIMiHicTpauii, Aki
MarTh Pi3HUX 06CAT MOBHOBAX<€Hb. APIryMeHTOBAaHO HeoOXi/iHiCTh BU3HauYeHHs B KoHcTUTyLii YKkpaini 6a30Bux
MO0JIOXKEeHb LI0A0 OpraHisdanil JisiJIbHOCTI BiMCbKOBUX aJMiHICTpalid 3 METOI y3rOJKEeHHS MO0JIO)KeHb 3aKOHY
Ykpainu «IIpo npaBoBUI peKUM BOEHHOTO CTaHy» 3 HOpMaMu OcHoBHOro 3akoHy. [I[poaHasizoBaHoO BiIOBiAHUI
Jocsig Ispainto Ta Ciostydenux llltaTiB AMeprKy. 3anponoHOBaHO 3a NPUKJIaZ0M I3paito 3anpoBajuTH B YKpaiHU
OKpeMi 30HH, BpaXOBYIUH piBEHb NMOTEHI[IMHOI Y4 HAsIBHOI BiCbKOBOI 3arpo3y, i 3aJIe3KHO Bij| LIbOr0 HAJJIATH
BIMCbKOBI aiMiHicTpanii HaJleXKHUMU aBTOHOMI€EIO Ta IOBHOBaXXeHHAMU. MaTepiaiv 1bOTo AOCTiKEHHS MOXYTh
OyTH KOPHCHUMH i/ Yac BUBYEHHS JUCLUILIIH «BilicbkoBe npaBo», «MyHilunaibHe IpaBo», «AAMiHICTpaTHBHE
[IpaBoOY», aJIKe B JOC/iPKEHH] 3/1iiCHEHO pO3Me)KyBaHHSI IOBHOBAKEHb BiMCbKOBUX LIMBIJIbHUX aJIMiHICTpaLii Ta
BilicbKOBUX a/IMiHiCcTpaIliii, 30kpeMa HaBeeHO MPUKJIAAU MIO3UTUBHOTO 3apy6iXKHOT0 JIOCBiAY 100 opraHi3aril
JisIIbHOCTI opraHiB my6J1iyHOI BJa/id B yMOBaxX BOEHHUX 3arpos

Kalouoei cnoea: BilicbkoBa arpecis, opraHd MicueBoi BjaZu, my6JidyHe ynpaBJiHHS, BiCbKOBO-IMBi/NbHI
afMiHicTpauii, 1paBOBUM peXUM BOEHHOI'O CTaHy
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purpose of this study was to single out the problematic issues of drafting an expert’s
opinion based on the results of a forensic veterinary examination of a live animal and
to outline ways to solve them. The study employed various scientific methods, namely
dialectical, methods oflogic (formal legal, system-structural analysis, modelling, analysis,
synthesis, induction, deduction), general cognitive methods (description, observation),
special methods, the functions of which are performed by methods of lifetime clinical
forensic veterinary diagnostics of animals. The present paper focuses on the fact that
the specific feature of the introductory part of the conclusion of a forensic expert is that
it indicates the object of examination - a live animal. A list of issues to be resolved by
the authorized body or person who appointed the forensic veterinary examination was
developed in this study. The structure of the investigative part of the forensic expert’s
opinion was covered and substantiated for the first time, which is based on a forensic
veterinary examination of the subject animal based on the principle of analysing the
state of individual body systems, including blood circulation, breathing, urination, sexual,
nervous, and sensory. The description in the expert opinion of the results of the analysis
of individual veterinary documents concerning the subject of proof was substantiated.
It was shown that based on the results of the clinical forensic-veterinary examination
of a live animal under expert examination, the forensic expert outlines the forensic-
veterinary diagnosis, and in the section of the examination part of the opinion, which
synthesizes the results, summarizes the obtained data. It is stated that the final part of the
forensic expert opinion contains comprehensive, scientifically sound, consistently laid
out, clear, specific, expressive, understandable answers to the questions raised, the list
of which is indicated in the introductory part of the opinion. The present paper outlined
the structure of appendices to the opinion of a forensic expert, which is most often photo
illustrations of injuries found in an animal under examination. The solutions developed
in this paper concerning the drafting of an expert’s opinion based on the results of a
forensic veterinary examination of a live animal are guaranteed to be reflected in the
conduct and drafting of the results of forensic veterinary research
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Introduction

Forensic veterinary examination as a scientific field
and an applied branch is a relatively new class of fo-
rensic examination not only in Ukraine (Kliuiev, 2019),
but in many foreign countries (de Siqueira et al., 2016;
Rebollada-Merino et al, 2020; Smith-Blackmore &
Bethard, 2020) and occupies a prominent place in the
system of expert research (Babinska et al.,, 2018).

One of the objects of this class of forensic exami-
nations is a live vertebrate (Barington & Jensen, 2013).
The provision of Article 299 of the Criminal Code of
Ukraine (Criminal Code of Ukraine, 2021) prescribes
criminal liability for intentionally causing bodily harm
to an animal as a result of its cruel treatment, which
was once investigated by Sims et al. (2007) and which
can lead to maiming (Yatsenko & Parilovsky, 2022a) or
death (Finnie, 2014). Thus, when investigating offences
related to establishing the cause of death of an animal,
as well as determining the degree of severity and na-
ture of bodily injuries, special veterinary knowledge
is required, which is usually applied during forensic
veterinary examination that is based on scientific and
practical achievements of veterinary medicine (Stroud,
1998; Byard & Boardman, 2011; de Siqueira et al,
2016) and is a source of evidence in legal proceedings
(Mills, 2013; McDonough & McEwen, 2016).

Forensic veterinary examination was introduced
into the system of state expert institutions relatively
recently (in 2019, at the initiative of the National Scien-
tific Centre “Ex. Prof. M.S. Bokarius Institute of Forensic
Examinations”). However, the development of methods
of forensic veterinary examination of various objects,
methodological recommendations, rules for conduct-
ing the said forensic examination considering the spe-
cifics of the objects and active implementation of the
specified developments into forensic activity (Yatsenko
etal, 2021a; Yatsenko et al., 2021b). However, many is-
sues are still unresolved, including the compilation of
procedural expert documents, specifically an expert’s
opinion based on the results of a forensic veterinary
examination of a live animal, considering the specific
features of the algorithm for compiling the results ob-
tained during its clinical forensic veterinary examina-
tion (Parry & Stoll, 2020).

Therefore, the analysis of the problems of conclud-
ing an expert opinion based on the results of a forensic
veterinary examination of a live animal is an urgent issue
from the standpoint of legal science and expert practice.

Drafting an expert’s opinion on the results of a fo-
rensic examination based on special knowledge is an
integral part of the legal principles of forensic expert ac-
tivity in Ukraine. In part, the concept of a forensic expert
opinion was investigated by Ukrainian scientists, namely:
M.H. Shcherbakovskyi (2021) formulated a standard
for the reliability of an expert opinion in criminal pro-
ceedings; O.M. Kliuiev and E.B. Simakova-Yefremian
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(2021) developed doctrinal approaches to forensic
examination in Ukraine; A.R. Vorobchak (2019) detailed
and justified the concept of a forensic expert’s opinion
in a criminal trial, and also characterized the evolution
of this procedural document as a source of evidence,
covered the essence and provided the author’s defini-
tion of the very term “expert opinion”, characterized the
structure and investigated the requirements for its con-
tent, singled out criteria for the classification of expert
conclusions and characterized their types, established
a system of procedural properties and provided their
characteristics; H.M. Pylypenko (2013), H.S. Bidniak
(2014); D.V. Davydova and 0.0. Volobuieva (2015),
G.V. Muliar and O.S. Hovpun (2018) covered the legal
nature and argued the evidentiary value of the expert’s
opinion; Yu. Piliukov (2018) substantiated the proce-
dural requirements for the expert opinion in criminal
proceedings; I.P. Osypenko and V.V. Prorochenko (2020)
showed the importance of the expert opinion in the
pre-trial investigation; E.B. Simakova-Yefremian (2021)
and O. Mieshkov (2021) identified problematic issues
of using the expert opinion in criminal proceedings;
M.P. Klymchuk and S.I. Marko (2011) proved the infor-
mational value of the expert opinion as a source of evi-
dence in a criminal case; M. Hetmantsev (2018) covered
the legal nature of the expert opinion; Yu.Yu. Yaroslav
(2019) and V.Yu. Shepitko (2018) substantiated the
evaluation of the expert opinion; B.V. Shabarovskyi
(2019) argued ways to verify the expert opinion in the
criminal procedure of Ukraine. This indicates the rel-
evance of a comprehensive investigation of the issues
concerning the conclusion of an expert opinion.

However, despite the multi-vector nature of sci-
entific research on theoretical, methodological, and
praxeological foundations, as well as the legal status of
an expert’s opinion, the scientific papers of these and
other researchers do not solve the issue of drafting an
expert’s opinion based on the results of a forensic vet-
erinary examination of a live animal and do not outline
its solutions. Such a situation in legal science and foren-
sic practice can lead to the presentation of the results
of a forensic veterinary examination in the forensic
expert’s opinion in an incomplete, limited, and rather
generalized manner. As a result, it can adversely affect
the formation of a true picture of the facts and circum-
stances of an offence against animals among the inves-
tigation and court workers, as well as the establishment
of the truth in the case, because the expert’s opinion is a
source of evidence in court proceedings.

Consequently, problematic and controversial is-
sues, inconsistencies, and gaps in legislation that arise
upon drafting an expert opinion, especially based on
the results of a forensic veterinary examination, require
their identification and integration into the theory and
practice of forensic expert activity.
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The purpose of this study was to single out the prob-
lematic issues of drafting an expert’s opinion based on
the results of a forensic veterinary examination of a live
animal and to outline ways to solve them.

General provisions of the conclusion of a
forensic expert opinion

The main sub-legislative regulatory document govern-
ing the conclusion of an expert opinion based on the
results of forensic examinations of any kind, including
forensic veterinary, is the “Instruction on the Appoint-
ment and Conduct of Forensic Examinations and Expert
Investigations” (the Departmental Instruction) (Order
of the Ministry of Justice of Ukraine, 1998), namely its
section IV “Organization of examinations (investiga-
tions) and registration of their results”, which contains
requirements for the conclusion of an expert’s opin-
ion and describes the method of its implementation in
[tems 4.12-4.18.

The basis for conducting a forensic veterinary ex-
amination is a procedural document (a decision of an
investigator or inquirer or a decision of an investigating
judge or court, an appeal by a party to the case), drafted
by an authorized person (body), or an agreement with a
forensic veterinary expert or an expert institution con-
cluded under a written request of an authorized per-
son, pursuant to Item 1.8 of the Departmental Instruc-
tion. However, this Departmental instruction regulates
the structure of the expert opinion for all types of foren-
sic examinations, without considering the features in-
herent in each particular type of forensic examination,
including forensic veterinary.

The opinion of the forensic expert(s), if a commis-
sion or complex forensic examination was conducted, is
drafted on the form of the expert institution, pursuant
to Item 4.15 of the Departmental Instruction (Order of
the Ministry of Justice of Ukraine, 1998).

According to Item 4.12 of the Departmental Instruc-
tions, the opinion of the court expert is drafted pursu-
ant to paragraph 6 of Item 4.12 of the Departmental
Instructions with the mandatory indication as follows:

- details (document name, date and number of
drafting the conclusion, category of forensic veterinary
examination (additional, repeated, commission, com-
prehensive);

- type of forensic examination (by branch of knowl-
edge, in a particular case - it is forensic veterinary, pur-
suant to Item 1.2.10 of the Departmental Instruction);

- the case to which it is assigned (criminal, admin-
istrative offence case, civil, economic, administrative,
etc., case number);

- an article of the law that prescribes the provision
of a forensic expert opinion (if any).

E.g.: “EXPERT OPINION No.__ based on the results
of the forensic veterinary examination, based on the
materials of the pre-trial investigation, entered in the

Unified Register of Pre-Trial Investigations under No. __
dated _ (date). Drafted __(date).”

The forensic expert’s opinion based on the results
of a forensic veterinary examination consists of three
parts: an introductory one, which is marked “Intro-
duction” in the expert’s opinion, an investigative one -
marked in the conclusion as “Investigation” and a final,
or closing one, which is marked in the expert’s opinion
as “Conclusions”.

Structure of the introductory part of the
expert opinion

The first part of the expert’s opinion is the “Intro-
duction”, which contains a formal statement of infor-
mation, the source of which is a document on the ap-
pointment of a forensic veterinary examination or the
involvement of a forensic expert, and a list of regula-
tions and literature sources that were used by the fo-
rensic expert to substantiate their conclusion. However,
this part should not contain any subjective judgments
of a forensic expert.

The introductory part of the conclusion of a foren-
sic veterinary expert reflects the following points:

1) the date of receipt of a document on the ap-
pointment of a forensic veterinary examination or the
involvement of a forensic veterinary expert at the state
expert institution;

2) the name of the expert institution and/or the name,
surname, patronymic of the forensic veterinary expert;

3) the name and date of drafting the document on
the appointment of a forensic veterinary examination,
the name of the body and/or the position and surname
of the person who appointed this examination or in-
volved a forensic veterinary expert;

E.g.: “On __(date), the National Scientific Centre “Ex.
Prof. M.S. Bocarius Institute of Forensic Examinations”
of the Ministry of Justice of Ukraine received from the
Investigative Department of the B... District Police De-
partment of the Head Department of the National Police
in P.. Oblast with the cover letter No. __ dated __(date)
a decision on the appointment of a forensic veterinary
examination dated __(date), issued by senior investiga-
tor of the Investigative Department of the B... District
Police Department of the Head Department of the Na-
tional Police in P.. Oblast __(title, name and surname of
the investigator).”

4) the list of objects subject to examination and
samples (if received). As a rule, this item of the expert
opinion indicates information about the subject animal;

E.g.: “To conduct a forensic veterinary examination,
the expert was provided with a dog named Barsyk.”

5) the information about the provided materials,
indicating their type, name, number of sheets in each
individual provided document;

E.g.: “For the forensic veterinary examination, a
special package No. _, and copies of documents were
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provided: an illustrative table for the report of the in-
spection of the scene of the incident dated _ (date)
(on 2 sheets), a report of the N... District State Hospi-
tal of Veterinary Medicine (address of the institution)
dated __(date) (on 1 sheet), report of inspection of the
scene of the incident (on 1 sheet), X-ray images (on 4
X-ray films). Special package No. __ is made of polymer
material, blue and white colours with a drawing of the
emblem of the National Police of Ukraine. Sealed, the
integrity of the packaging is intact. The special package
has a printed and handwritten explanatory inscription.”

6) the method of delivery and the state of packag-
ing of the researched objects, indicating, when neces-
sary, information about whether the method of packag-
ing affected their preservation;

E.g.: “To conduct a forensic veterinary examination,
the expert was provided with a dog named Barsyk; It was
taken to the expert institution by road by police officers.”

7) a record of the compliance of the materials and
objects received by the expert institution (expert) with
the materials specified in the procedural document on
the appointment of a forensic expert (involvement of a
forensic expert);

E.g.: “The objects provided for examination corre-
spond to the list of objects specified in the investiga-
tor’s decision dated __(date).”

8) the list of questions put to the decision of the
forensic veterinary expert is quoted verbatim in the
wording of the procedural document on the appoint-
ment of a forensic veterinary examination, putting
them in quotation marks;

E.g. (non-exhaustive):

“ - To what species and class does the animal pro-
vided for examination belong? Does it belong to verte-
brates?

- What is the nature of injuries from a veterinary
standpoint, and what is their localization?

- What is the mechanism of occurrence of bodily
injuries in the animal provided for examination?

- What is the order and sequence of causing inju-
ries detected in the animal?

- What is the statute of limitations for the occur-
rence of bodily injuries in an animal?

- What is the severity of each of the injuries found
in the animal’s body?”

The most comprehensive list of questions that can
be asked by an authorized person in a decision on the
appointment of a forensic veterinary examination of an
animal is presented in another paper of the author of
this study (Yatsenko, 2022).

If the question is not clearly formulated, but its
meaning is clear to the forensic veterinary expert, then
after citing the question in the wording in which it is
stated in the procedural document on the appointment
of a forensic veterinary examination or the involvement
of a forensic veterinary expert, he or she can provide
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relevant clarifications and restate the question in the
wording that corresponds to the “Scientific and Meth-
odological Recommendations on the Preparation and
Appointment of Forensic Examinations and Expert
Studies” (Order of the Ministry of Justice of Ukraine,
1998), pursuant to the requirements of paragraph 11
of Item 4.12. of the Departmental Instruction (Order of
the Ministry of Justice of Ukraine, 1998). At the same
time, the issues of forensic veterinary examination of
a live animal in these documents require substantial
amendments and systematization.

The forensic veterinary expert is entitled to group
several questions for resolution and put them in a se-
quence that ensures the most appropriate order of
investigation. If some of these issues were resolved
during forensic examinations of diverse types, then in-
formation about these forensic examinations (expert
institution, number and date of opinion) must be speci-
fied. Questions submitted to the forensic veterinary ex-
pert, which are beyond the expert’s competence, must
not be resolved, with a mandatory reasoning provided,
which meets the requirements of paragraph 5, Item 2.2
of the Departmental Instruction (Order of the Ministry
of Justice of Ukraine, 1998).

9) the issues to be resolved by a forensic veterinary
expert in the order of expert initiative, if such was con-
sidered;

E.g.: “Since the examination revealed facts that
may be of importance for the objective investigation of
criminal proceedings and are a logical continuation of
the questions raised in the investigator’s decision on
the appointment of a forensic veterinary examination
dated __(date), then pursuant to Item 4 of Art. 69 of the
Criminal Procedural Code of Ukraine (Criminal Proce-
dural Code of Ukraine, 2012) and paragraph 6 of Item
2.1 and paragraph 1 of Item 4.14 of the Departmental
Instruction (Order of the Ministry of Justice of Ukraine,
1998), as well as at the initiative of the forensic veteri-
nary expert, the following questions were resolved ad-
ditionally: 1) To which species and class does the ani-
mal provided for examination belong? Does it belong to
vertebrates? 2) What injuries were found on the body
of the subject animal?”

10) data on the forensic veterinary expert(s): the
surname, first name, and patronymic, position, class
of the forensic expert, scientific degree and academic
title, education, educational degree, expert speciality,
seniority of expert work, certificate of qualification of
a forensic expert with date and issue number indicated,
issued by whom and validity period;

E.g.: “The forensic veterinary examination is en-
trusted to a forensic expert of the 2nd qualification
class, a leading researcher of the physical, chemical,
biological, and veterinary research sector of the labora-
tory of physical, chemical, biological, and molecular ge-
netic research at the National Research Centre “Ex. Prof.




Yatsenko

M.S. Bokarius Institute of Forensic Examinations”, doc-
tor of veterinary sciences, professor L.V. Yatsenko, who
has a higher veterinary and legal education, the qualifi-
cation of a forensic expert in speciality 18.1 “Veterinary
research” (certificate No. _, issued by the Expert Quali-
fication Commission of the Kharkiv Scientific Research
Institute of Forensic Examinations of the Ministry of Jus-
tice of Ukraine _(date), valid until _(date). Seniority of
expert work - since 2017

11) a record of a warning (awareness) of a foren-
sic veterinary expert about criminal liability, according
to the requirements of Article 70 and Part 2 of Article
102 of the Criminal Procedural Code of Ukraine (Crim-
inal Procedural Code of Ukraine, 2012) for providing
a knowingly false conclusion under Article 384 of the
Criminal Code of Ukraine (Criminal Code of Ukraine,
2012) or for refusing to provide a conclusion under Ar-
ticle 385 of the same code;

E.g.: “Pursuant to the requirements of Article 70
and Part 2 of Article 102 of the Criminal Procedural
Code of Ukraine, the expert is warned of responsibil-
ity for a knowingly false conclusion and refusal without
valid reasons to fulfil the duties assigned to them un-
der Article 384 and Article 385 of the Criminal Code of
Ukraine __(signature) __(initials and surname).”

12) the information that the opinion has been pre-
pared for submission to the court or attachment to the
materials of criminal proceedings (in case of conduct-
ing a forensic veterinary examination based on a writ-
ten request of a person that contains such information);

E.g.: “The opinion of the expert No. __dated __(date)
based on the results of the forensic veterinary exami-
nation was prepared for attachment to the materials of
the criminal proceedings No. __."

13) the date of sending the request of the forensic
veterinary expert for the provision of additional mate-
rials, the date of receipt of additional materials or infor-
mation on the consequences of the consideration of the
request; circumstances that are essential for providing
an expert’s opinion, with a mandatory indication of the
source of their receipt;

E.g.: “_(date) _(full name of the institution, title,
surname, and initials of the authorized person to whom
the forensic veterinary examination was assigned) a re-
quest was sent for the provision of additional materials,
namely: a dog named Barsyk.

On __(date), the National Scientific Centre ‘Ex. Prof.
M.S. Bokarius Institute of Forensic Expertise’ received
from __(full name of the police agency, title, initials and
surname of the person who appointed the forensic veter-
inary examination): a dog named Barsyk.”

14) if an additional or repeated forensic veterinary
examination was conducted, information about the pri-
mary (preliminary) forensic veterinary examination(s):
name of the forensic veterinary expert; name of the ex-
pert institution or the place of work of the forensic vet-
erinary expert; number and date of the expert’s opinion;

the content of the final conclusions of the primary fo-
rensic veterinary examination or previous forensic
veterinary examinations; the content of the questions
that were put before the forensic veterinary expert for
additional or repeated decision, as well as the reasons
for the appointment of additional or repeated forensic
veterinary examination, indicated in the document on
its appointment (if such reasons are not included in it, a
corresponding record is made);

15) information about the grounds and individuals
who were present during forensic veterinary examina-
tions (initials, surname, status);

E.g.: “On __(date), during the forensic veterinary ex-
amination of a cat named Murzyk, according to the deci-
sion of the investigator __(name of the police agency and
title of the investigator) dated _ (date), the following
were present: investigator __(name of the police agency;
investigator’s title, initials, and surname), the owner of
the animal __(initials and surname).”

16) regulations, methods, recommended scien-
tific-technical and reference literature from the “List
of recommended scientific-technical and reference lit-
erature used during forensic examinations” (Order of
the Ministry of Justice of Ukraine, 2010), other infor-
mation sources, which were used by the forensic vet-
erinary expert during the resolution of the questions,
according to the rules of the bibliographic description,
with an indication of the registration codes of forensic
examination methods from the “Register of forensic ex-
amination methods”, which is maintained pursuant to
the “Procedure for maintaining the Register of forensic
examination methods” (Order of the Ministry of Justice
of Ukraine, 2008).

Structure of the examination part of the
expert opinion
The second part of the expert’s opinion based on the re-
sults of the forensic veterinary examination of the sub-
ject animal is the “Examination”. The structure of this
part of the expert opinion is regulated by Item 4.13 of
the Departmental Instruction (Order of the Ministry of
Justice of Ukraine, 1998). According to the tasks of the
examination, the forensic veterinary expert determines
the algorithm for the presentation of the stages of the
forensic veterinary examination of the subject animal.
In his personal forensic veterinary activity, the au-
thor of the present study first developed and proposed
for practical use the algorithm for describing the results
of the examination of a subject animal according to the
systemic principle of the structure of the organism in
the examination part of the expert’s opinion, as well
as the description of individual veterinary documents
contained in the proceedings or case materials and re-
lating to subject of proof. At the final stage of conclud-
ing the examination part of the opinion, the forensic
expert formulates a forensic veterinary diagnosis and
drafts a synthesizing section (Fig. 1).
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Diagram of the examination part of the expert opinion

A. Registration data: species, nname (inventory number), date of examination, age, sex, body
’Meight, breed, coat colour, special signs, affiliation, date of illness (injury), type of economic use,

date and place of forensic examination.

B. Clinical forensic veterinary examination of the animal as of (date)

General condition of the animal:
- habitus,
- hair and skin,
- surface mucous membranes,
- superficial lymph nodes,
- temperature, pulse, respiration,
- condition of skeletal bones and joints,
- condition of the skeletal muscles.

Damage

Results of examination of organ systems:
- blood circulation,
- breathing,
—urination,

17

- sexual,

- mammary gland,
- nervous system,

— Sensory.

C. Instrumental, visualization and laboratory tests
D. Forensic veterinary diagnosis

Synthesizing part

Figure 1. Scheme of the examination part of the expert’s opinion based on the results of the forensic veterinary
examination of the subject animal

Source: developed by the author of this study

In the examination part, the following subsections
are distinguished:

1) medical history (injury), information about
which the forensic veterinary expert receives from the
procedural document on the appointment of a forensic
veterinary examination or from veterinary documents
(excerpts from the medical history of a subject animal,
cards of an outpatient sick animal, etc.). From the same
documents, the forensic veterinary expert finds out the
circumstances under which the animal’s health was
harmed;

E.g.: “From the decision on the appointment of a fo-
rensic veterinary examination dated __(date) issued by
the senior investigator of the Investigative Department
of the B*** District Police Department of the Head De-
partment of the National Police of the P*** Region __(ti-
tle, name and surname of the investigator), it is known
that on __(date), at about 3:30 p.m., __(full name) was at
the residence address of his mother _ (full name), lo-
cated on the 6 Shch*** street, P*** village, K*** district,
R*** Region, where the day before a dog named Barsyk
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inflicted bites on his mother. Fulfilling his criminal
intent, aimed at abusing an animal, violating gener-
ally accepted norms of behaviour, principles of morality
and decency, in violation of Articles 4, 18 of the Law of
Ukraine “On the Protection of Animals from Cruel Treat-
ment”, _(full name), using a car of the brand __(name),
licence plate __(licence plate No.), tied the specified dog
to the back of the car using a metal chain and set the
car in motion. Later, _(full name) chose such a speed
that the dog was unable to keep up with the car and
fell and dragged along the asphalt road behind the car,
which caused it pain, torment, and suffering, which was
expressed in bodily injuries. Continuing the movement
at the chosen speed, which did not allow the animal to
stand in a natural anatomical position, i.e., on all four
limbs, _ (full name) continued his criminal actions
aimed at cruel treatment of the animal, and, realizing
that his actions are observed by citizens, continued to
move until he was stopped by a police inspector”

2) examination of veterinary documents contained
in the materials of a criminal proceeding or case (civil,
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economic, administrative), e.g., examination of the pro-
tocol of an animal examination by veterinary medicine
specialists (name of the hospital or clinic of veterinary
medicine, its legal address, full name of the veterinary
medicine specialist who examined the animal), proto-
col of ultrasound or X-ray examination, results of hae-
matological or microbiological examination, etc.;

3) forensic-veterinary examination of the subject
animal, which contains the following sections: A. Regis-
tration data, B. clinical forensic veterinary examination
of the animal as of __(date), C. Instrumental, visualiza-
tion, and laboratory examination of a subject animal,
D. Forensic veterinary diagnosis.

Section A “Registration data” displays the iden-
tification features of the subject animal, indicating its
species, name or individual number; the number and
content of the animal’s passport; examination date, age,
gender (male or female), body weight, breed, cross,
line; coat colour, ownership (data about the owner of
the animal), special signs, date of illness or injury of the
animal; type of economic use of the animal (e.g., service
dog, domestic cat, dairy cow, etc.); the date and place of
the forensic veterinary examination.

E.g.: “The type of animal is a domestic dog. Name -
Barsyk. Date of examination - __(day, month, year). Age
of the animal - no information available. Gender - male.
Body weight - 11 kg. Breed - mongrel. Coat colour -
white-red-black. Distinctive features - none. The animal
belongs to _ (initials and surname, address of the owner
or guardian). Date of illness (injury) - 15.05.2022 (ac-
cording to the data presented in the investigator’s de-
cision dated __(date). Date and place of forensic veter-
inary examination - CE “Treatment of Animals” (358
Haharin Avenue, Kharkiv). _ (date).”

A special place in the expert’s opinion is given to
the reactions of the animal during the removal or ap-
plication of the bandage to the injured areas, what they
were treated with, what treatment was applied to the
subject animal, etc. This is also indicated in the “Regis-
tration data” section.

E.g.: “When removing the bandage, both from the
thoracic and pelvic limbs, the animal shows a reaction
to pain. All wounds on the limbs, as well as the neck, are
treated with a purple liquid. The animal was treated
with antibiotics, painkillers, and regeneration stimu-
lants.”

Section B. “Clinical forensic-veterinary examina-
tion of an animal as of __(date)”, records objective data
obtained by a forensic veterinary expert during a direct
objective examination of an animal subject to expert ex-
amination, which meets the requirements of paragraph
4 of Item 2.2 of the Departmental Instruction (Order of
the Ministry of Justice of Ukraine, 1998), as well as Item
5.1 “Rules for forensic veterinary determination of the
degree of severity of damage caused to the health of an
animal (methodical recommendations)” (Yatsenko &

Parilovsky, 2022b). Detected painful changes or the
nature of injuries are noted, as well as the unchanged
morphological and functional state of the organs is
recorded by detailed description. It is not allowed to
use the expressions “normal”, “without special fea-
tures”, etc.

Methodical approaches to the presentation of
the results of a forensic veterinary examination of a
subject animal to expert examination in the expert’s
opinion may vary depending on the specific features
of the questions posed to the forensic veterinary ex-
pert, the circumstances, and specific features of harm
to the animal’s health, its species, age, sex, physiolog-
ical state, etc.

During the preparation of the results of a forensic
veterinary examination of a subject animal, the objectiv-
ity of the presentation of data in the expert’s opinion is
achieved through a correctly constructed examination
algorithm with an emphasis on the damaged part of the
body or organ (Status localis). In the expert’s opinion
based on the results of the examination of the subject
animal to determine the degree of damage caused to its
health, the first and mandatory section of the examina-
tion part is a description of the general condition of the
animal, its habitus, skin and hair, visible mucous mem-
branes, superficially located lymph nodes, bones of the
skeleton, as well as joints.

When describing the animal’s appearance (habi-
tus), the forensic veterinary expert ascertains the spe-
cific features of behaviour (satisfactory, depressed, agi-
tated), the position of the body in space (physiological,
unnatural), movements (physiological, forced), notes
the fatness (high, average, thin animal), the constitution
(tender, dense, rough, loose) of the subject animal, as
well as the animal’s reaction to manipulations.

E.g.: “The general condition of the subject animal
is depressed. The pupils of the eyes are slightly dilated,
the animal fearfully observes the surrounding envi-
ronment. The body structure is correct, symmetrical;
fatness is average; the constitution is dense; temper -
good; coordination of movements is preserved. During
the forensic veterinary examination, the animal is so-
cialized, does not show aggression.”

When describing the state of the hair coat in the
examination part of the expert’s opinion, the forensic
veterinary expert notes its colour, density, cleanliness,
shine, uniformity of development and degree of reten-
tion in the hair follicles of the skin, the degree of mani-
festation of shedding, the degree of severity of alopecia
(apteriosis in birds), manifestation of congenital hy-
pertrichosis (long hair) or, conversely, congenital hypo-
trichosis (complete absence of hair).

E.g.: “The hairline is thick, clean, shiny, evenly de-
veloped on all parts of the body, except for areas of in-
juries where the hair was easily pulled out, traumatic
baldness is observed in the area of abrasions of the left
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knee fold. In other parts of the body, the hair is well re-
tained in the hair follicles. Shedding is moderate, hair
loss and alopecia are absent (photo No. 1-2).”

When describing the condition of the skin of the
subject animal, the forensic veterinary expert notes its
colour (pigmented, pale, reddened, bluish, jaundiced,
with the phenomena of melanosis), a violation of the
natural pigmentation of the skin (albinism), the pres-
ence of pigmentless spots on the skin (vitiligo), elas-
ticity (moderately elastic, reduced elasticity, complete
loss of elasticity), humidity (moderately moist, dry, in-
creased moisture), odour (moderately specific, sharply
increased, acetone, putrid, smelly, etc.) and temperature
(moderately warm, cold, hot, uniform, or uneven heat),
its anatomical integrity or damage (sores, bruises,
cracks, wounds, bedsores, gangrene, etc.), skin rashes
(sores, cracks, wounds, bedsores, gangrene), increase
in skin volume (oedema, emphysema, clubfoot, phleg-
mons, haematomas, lymph extravasates, neoplasms,
dermatosparaxis), skin rashes (spots, roseolae, pete-
chiae, ecchymoses, haemorrhages, papules (nodules),
tubercles, vesicles (blisters), pustules, blisters, scales,
crusts, erosions, ulcers, scars); indicates whether the
animal has pronounced skin itching.

E.g.: “The skin is pigmented, light slate colour,
elastic, moderately moist, with a characteristic “dog”
smell, evenly warm. Wounds are found in the areas of
the thoracic limbs and neck on the left. No skin rashes,
oedema, or haematomas. Swelling is found in the area
of the intermaxillary space, which is not painful upon
palpation.”

When noting the condition of visible mucous mem-
branes of the subject animal in the expert’s opinion
(eyes, nasal and oral cavities, vagina), and, if necessary,
also deeply located mucous membranes (throat, larynx,
bronchi, stomach, and intestines), the forensic veteri-
nary expert emphasizes their colour (pale pink, with
a slight yellowish tint, with a jaundiced tint, red, pale,
bluish, etc.), moisture (moderately moist, highly moist),
integrity, the presence of layers and swelling (if appli-
cable).

E.g.: “The mucous membranes of the eyes, nasal
and oral cavities, vagina are pale pink with black pig-
mentation in some areas of the oral and nasal cavities.
They are moderately moist, anatomically intact, with no
signs of swelling.”

When describing the condition of the superficial
lymph nodes (mandibular, prescapular, knee fold, ingui-
nal) in the subject animal, the forensic veterinary expert
notes their size and shape (round, oval, oblong), mobil-
ity (mobile, sedentary, immobile), sensitivity (painful,
painless), consistency (dense, soft), nature of the surface
(smooth, bumpy), temperature of the skin in the projec-
tion of the lymph node (moderately warm, elevated).

E.g.: “Lymph nodes (mandibular, prescapular,
knee fold, inguinal) are not enlarged, smooth, mobile,
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painless, of a dense consistency, the temperature of the
skin above them does not differ from the temperature
of the adjacent area.”

The description of the condition of the bones of the
skeleton, joints and skeletal muscles in the subject ani-
mal lies in the fact that the forensic veterinary expert
notes the degree of their development, shape, strength,
detected unnatural mobility in the bones or joints, the
elasticity of the skeletal muscles, ascertains whether
the animal can independently lean on the thoracic and
pelvic limbs while moving in space.

E.g.: “No fractures of the bones of the skeleton, in-
cluding the limbs, were detected. The animal rests on
the thoracic and pelvic limbs unassisted, lameness is
observed during movement, and the natural position
of the limbs is recorded. The animal’s movements are
somewhat constrained, its gait is shaky and cautious.
No unnatural mobility is observed in the joints. Skeletal
muscles are well-developed, according to the age of the
animal. Upon palpation - no pain, moderately elastic.”

The forensic veterinary expert notes the parame-
ters of the temperature, pulse rate, and breathing of the
subject animal, and indicates whether it has clinical
signs of infectious diseases.

E.g.: “Body temperature (rectal) - 38.5°C (physi-
ological norm - 37.5...39.0°C). Pulse on a. femoralis:
80 bpm (physiological norm - 70-120 bpm). The fre-
quency of breathing is 18 breaths/min (physiological
norm - 15-20 breaths/min). No clinical signs of infec-
tious diseases were established.”

The second subsection of the examination part
of the expert’s opinion is the subsection “Damage”,
where the forensic veterinary expert must concisely
but consistently describe all violations of the anatomi-
cal integrity of tissues and organs of the body and their
functions in the subject animal, which were formed as a
result of external damaging factors.

E.g.: “Left thoracic extremity: - the wound in the
area of the dorsal surface of the left wrist is an open,
bruised, not deep, non-penetrating wound, measuring
1x1.5 cm. The bottom of the wound canal is the bones
of the wrist, the edges of the wound and the walls of
the wound canal are saturated with blood, swollen, the
wound is painful to the touch, hot, the wound lumen
is gaping. The wound is not contaminated, contains a
small amount of serous-purulent exudate;

- the wound located on the dorsal surface of the
carpal joint is open, bruised, not deep, not penetrat-
ing, measuring 1.8x1.5 cm. The bottom of the wound
canal is the bones of the wrist, the edges of the wound
and the walls of the wound canal are saturated with
blood, swollen, the wound is painful to the touch, hot, the
wound lumen is gaping. The wound is not contaminated,
contains a small amount of serous-purulent exudate;

- the wound located on the dorsal surface in the
proximal partofthe forearmis an open, clogged, shallow,
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non-penetrating wound, measuring 0.5x1.0 cm. The
bottom of the wound canal is the skeletal muscles, the
edges of the wound and the walls of the wound canal
are saturated with blood, swollen, the wound is pain-
ful to the touch, hot, the wound lumen is gaping. The
wound is not contaminated, contains a small amount
of serous-purulent exudate. Traumatic baldness with a
diameter of 1.5-2 cm is observed around this wound.

In the area of the neck, a round wound is registered in
the area of the left lower third of the neck; it is not deep,
not penetrating, open, measuring 2x1.5 cm. Fragments
of skeletal muscles are visible on the wound bottom. The
edges of the wound do not close; the edges of the wound
and the walls of the wound canal are soaked with blood,
swollen, the wound is painful to the touch, hot, the wound
lumen is gaping. The wound is not contaminated, con-
tains a small amount of serous-purulent exudate.

Mandibular space and ventral chest wall: bruising
of soft tissues of mandibular space and lower chest
wall; moderate soreness and moderate swelling. The
wool in these areas is contaminated with blood, stuck
together with dried blood.”

Next, the forensic veterinary expert describes the
condition of the animal according to clinical signs: se-
vere, moderate, mild; indicates whether it is life-threat-
ening or not; whether the detected injuries are lethal.

E.g.: “At the time of conducting the forensic veter-
inary examination on __(date), the condition of the an-
imal according to clinical signs is of medium severity,
not life-threatening, the injuries inflicted on the dog
named Barsyk are non-lethal.”

Estimation of the state of the organ systems of the
cardiovascular system, breathing, digestion, urination,
reproduction, nervous system, sensory systems: vision,
hearing, tactile, pain and temperature sensitivity of the
skin, deep (proprioreceptive) sensitivity in the expert’s
opinion is necessary to identify complications, accom-
panying and background pathologies. The forensic vet-
erinary expert describes in detail the morphological
features of the examined organs, noting their position,
size, mobility, consistency, asymmetry, and describing
the functional changes of these organs under painful
factors or injuries, emphasizing specific syndromes,
features of organ sensitivity (painful or painless), etc.

The description of the condition of the heart and
blood vessels in the expert’s opinion is reduced to the
fact that the forensic veterinary expert indicates the
nature of the field of percussion dullness (changed or
not changed), substantiates the animal’s pain reaction
during percussion of the heart area (pronounced or ab-
sent), details the nature of heart sounds, indicates the
presence or absence of extraneous sounds and extracar-
diac murmurs; the elasticity of the wall of blood vessels,
the nature of the venous pulse (positive or negative).

E.g.: “The field of percussion blunting of the heart is
unchanged. There is no pain reaction of the dog during

percussion of the heart area. The heart tones are mod-
erately sonorous and clear. There are no extraneous
sounds in the heart, as well as extra-cardiac noises. The
pulse is rhythmic, medium in size, medium in filling,
moderate in the shape of the pulse wave. The arterial
wall is elastic. Venous pulse is negative.”

When describing the respiratory organs of the sub-
ject animal in the expert’s opinion, the forensic veteri-
nary expert notes the state of the contours of the nos-
trils, their patency, as well as the patency of the nasal
passages, the condition of the nasolabial (nasal) mirror,
the presence or absence of foreign objects in them, the
presence or absence of swelling in the nasal cavity and
wounds; anatomical position of the larynx and trachea,
their sensitivity during palpation; skin temperature
in the area where these organs are located; nature of
noise during auscultation of the larynx; the shape of the
chest, its symmetry, tenderness, skin temperature in
this area; the presence or absence of oedema and em-
physema, as well as the nature of the percussion sound
and breathing noises in the chest area; presence or
absence of pathological breathing noises; rhythmicity,
symmetry, and activity of respiratory movements; type
of breathing; presence or absence of cough, wheezing,
runny nose.

E.g.: “The contours of the nostrils are clear, even,
unchanged. Nostrils and nasal passages are free. The
nasolabial mirror is moderately moist. There are no
foreign contents, swellings, swellings, or wounds in the
nasal cavity. The anatomical position of the larynx and
trachea is unchanged, they are painless upon palpation,
the skin, in the projection of these organs, is moderate-
ly warm. Auscultation of the larynx established stenotic
noise (laryngeal respiration). The chest is round, sym-
metrical, painless, the skin in its projection is moder-
ately warm, there are no oedemas and emphysema in
the subcutaneous tissue. During percussion, a clear pul-
monary (atympanic) sound is observed in the projec-
tion of the lungs. The most intense percussion sound is
recorded in the middle third of the chest. During chest
auscultation, only the main bronchopulmonary respira-
tory noises were detected in the lung projection. There
are no pathological respiratory noises. Breathing move-
ments are rhythmic, symmetrical, and calm. The type of
breathing is thoracic. There is no coughing, wheezing,
or nasal discharge.”

When noting the condition of the digestive organs
in the expert’s opinion, the forensic veterinary expert
states the possibility and activity of the act of swallow-
ing (unimpaired or impaired), the number and state
of development of the teeth, the colour of the tooth
crowns (white or white with yellow layering, white with
brown spots, etc.), their integrity, bite defects; the col-
our of the gums, their moisture, sensitivity (painful or
painless); the condition of the tongue (colour, mobility,
moisture, visible layers, whether it fits in the oral cavity
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itself, whether it is not increased in size, its anatomical
integrity, etc.); pharynx and esophagus (patency, the
presence of foreign objects in the lumen, the temper-
ature of the skin in the projection of these organs, the
colour of the mucous membrane, its anatomical integ-
rity), the condition of the stomach and intestines (sore-
ness, bloating), the condition of the side abdominal
walls (elasticity, soreness, symmetry), are defecation
disorders observed (according to the anamnesis); the
state of the liver (topography, whether its edges extend
beyond the right costal arch; the nature of the area of
hepatic dullness: displacement, features of sensitivity).

E.g.: “The act of swallowing is unimpaired. The
teeth are developed according to the age of the animal,
the crowns are white. However, the crowns of the sec-
ond and third incisors on the left on the upper dental
arch are broken, to a greater extent on the second in-
cisor (fracture in the lower third of the crown) (Photo
No. 1). The gums are pink, moderately moist, painless,
and anatomically complete. The tongue is mobile, pink,
with a white layer on the back; moist, fits freely in the
oral cavity itself, not enlarged in size, undamaged. The
teeth are developed according to the age of the animal,
the crowns are white. However, the crowns of the sec-
ond (22) and third (23) incisors on the left on the up-
per dental arch are broken, to a greater extent on the
second incisor (22) (fracture in the lower third of the
crown). The pharynx and esophagus are free-flowing,
without extraneous contents, the skin in the projec-
tion of these organs is moderately warm. The pharyn-
geal mucosa is light pink, anatomically complete. The
stomach and intestines in the projection of their lo-
cation are not painful upon palpation. The lateral ab-
dominal walls are moderately elastic, not painful, and
symmetrical. No defecation disorders were observed
(according to the medical history). The liver is located
in the area of the right hypochondrium, occupies a
natural anatomical position, does not go beyond the
right costal arch. The area of hepatic blunting is un-
changed, painless.”

When describing the urinary organs in the expert’s
opinion, the forensic veterinary expert notes the ana-
tomical position of the kidneys, their possible displace-
ment, sensitivity (painful or painless), size (enlarged or
not), the nature of the surface (smooth or grooved); the
presence or absence of swelling in the area of the chest,
intermaxillary space, abdomen, external genitalia, and
other parts of the body.

E.g.: “The kidneys occupy a natural anatomical po-
sition, not displaced. Upon external palpation, they are
painless, not enlarged, their surface is smooth. Urina-
tion is painless. There are no oedemas in the area of
the chest, intermaxillary space, abdomen, and external
genitalia.”

When describing the state of the bladder of the
subject animal in the expert’s opinion, the forensic
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veterinary expert indicates its size, sensitivity upon
palpation (painful or not painful), degree of fullness.

E.g.: “The bladder is palpated as a dense pyriform
body;, it feels like a slightly strained bladder with fluid,
moderately filled, with a physiological volume.”

When describing the state of the external genitalia
in the subject animal, the forensic veterinary expert
notes their development in relation to the age of the
animal, the correctness of their formation in relation
to the sex of the animal, the colour and integrity of the
mucous membrane of the urogenital sinus in females or
the urogenital canal in males, the presence of two testi-
cles in the scrotal cavity, their sensitivity and skin tem-
perature in the projection of the testicles, the condition
of the foreskin.

E.g.: “The external genitalia of a dog named Barsyk
are developed according to age and formed correctly
in relation to the sex of the animal. The left and right
testicles with appendages occupy a natural anatom-
ical position in the scrotal cavity, are anatomically in-
tact, painless, the skin in their projection is moderately
warm. The mucous membrane of the urogenital canal is
pale pink, whole.”

When describing the state of the mammary gland,
the forensic veterinary expert notes its size (enlarged
or not), the presence or absence of damage, the sensi-
tivity of the skin (painful or painless) and its tempera-
ture in the projection of the gland, whether there is milk
secretion, the presence of parenchymal compactions.

E.g.: “The mammary gland is not enlarged, ana-
tomically intact, painless upon palpation, the skin in
its projection is moderately warm. Milk release is not
recorded. No parenchymal seals.”

When describing the state of the nervous system in
the expert’s opinion, the forensic veterinary expert as-
certains its type in the subject animal, the reaction of
the subject animal to stimuli (depression or agitation).
When describing the skull, the expert notes its volume,
shape, the presence of deformations, the temperature
of the skin in its projection, sensitivity (painful or not),
the consistency of the bones (hard, soft), their integrity,
the nature of the percussion sound. When describing
the condition of the spine, the expert notes its sensitiv-
ity (painful or not), the temperature of the skin in its
projection, the presence or absence of curvatures.

E.g.: “The type of nervous system of a dog named
Barsyk is strong, balanced, mobile, there are no signs of
depression or agitation. The skull is of normal volume,
characteristic for a dog, the skin in the projection of the
forehead is moderately warm, the bones are hard, the
percussion sound in the area of the frontal and maxil-
lary sinuses is boxy. The spine is painless upon palpa-
tion, the skin in its projection is moderately warm, no
pathological curvatures.”

When describing the organs of vision, the expert’s
opinion states the condition of the eye slits (open or
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closed), eyelids (presence or absence of swelling, in-
filtration, neoplasms, their position, movements, sen-
sitivity), the size of the eyeballs (usual size, enlarged,
reduced), what anatomical position they occupy (nat-
ural, shifted, protruding, sunken), whether eye twitch-
ing (nystagmus) is detected, whether the animal has
squint, how the animal reacts to artificial lighting, the
condition of the pupils of the eyes (dilated, narrowed);
condition of the conjunctiva (colour, moisture, anatom-
ical integrity, presence or absence of secretion from
the eyes, condition of the eyelids: presence or absence of
swelling, anatomical position, integrity, sensitivity); the
act of blinking (impaired or not), the condition of the iris
(presence of pigmentation, opacity), the condition of the
cornea (anatomical integrity, sensitivity), the colour of the
iris, the state of lacrimation (moderate, absent, increased).

E.g.: “The eye slits are sufficiently open. The eye-
lids are intact, in their natural position, there are no
swellings, infiltrations, or neoplasms. Eyeballs of the
usual size, not enlarged, mobile, occupy a natural ana-
tomical position. The animal reacts to artificial lighting
by squinting. The pupils of the eyes are slightly dilated.
The conjunctiva is pale pink, moderately moist. There
is no secretion from the eyes. Eyelids are without oede-
mas, occupy a natural anatomical position, anatomical
integrity is not violated, the act of blinking is not violated.
The iris is pigmented and transparent. The cornea is
anatomically intact, not painful. The iris is pigmented.
Lacrimation is moderate.”

When describing the condition of the hearing or-
gans in the expert’s opinion, the forensic veterinary ex-
pert notes how the animal responds to auditory stimuli
of different intensity from different projections and dis-
tances, how the animal reacts to smelly dry food raised
at 30-50 cm from the animal’s face.

E.g.: “During the hearing test, by presenting audi-
tory stimuli (calling the dog by its name with different
intensity of the expert’s voice and from different projec-
tions and distances from the animal), it was found that
the animal responds adequately and quickly to them;
during the smell test, by raising a smelly dry feed 30-50
cm from the animal’s face, it was established that the
dog reacts to the smell, which indicates that the animal
has a moderate sense of smell.”

When describing the sensitivity of the skin (tactile,
pain, temperature), as well as deep (proprioreceptive)
sensitivity in the expert’s opinion, the forensic veter-
inary expert specifies the degree of its preservation
or absence, the degree of expression of skeletal mus-
cle tone (well or moderately expressed, weakened or
tense), the state of reflexes (skin, conjunctival and cor-
neal reflexes, tendon, muscle and periosteum, knee and
Achilles tendon reflexes): well or moderately expressed
or weakened.

E.g.: “Tactile, pain, and temperature sensitivity of
the skin is preserved in all parts of the body, including

in the areas of detected post-traumatic skin scars. Deep
(proprioceptive) sensitivity is moderate. The general
tone of the skeletal muscles is expressed well, they
are moderately tense, offer some resistance to pas-
sive movements, and are capable of active coordinated
movements. The eye-cardiac reflex is pronounced, nor-
motonic.”

In section C. “Instrumental, visualization, and
laboratory studies of a subject animal” the results
can be presented in the form of X-ray, ultrasonographic,
tomographic, and other, as well as laboratory studies
of biological body fluids (blood, urine, faeces, stomach
contents, etc., cytological or histological analysis of bi-
ological material obtained from a subject animal), per-
formed using the following methods: imaging, forensic
toxicological, forensic histological, forensic immuno-
logical, microbiological, parasitological, etc., indicating
the number and date of their execution.

It is advisable to describe the results of laboratory
studies of the biological environments of the subject
animal by systematizing the data in such a way that
the indicators with deviations from the norm are first
analysed, and then the investigated indicators that are
recorded within the norm are listed. Among indicators
with deviations from the norm, those that are deviat-
ed in the upward direction are first evaluated, and then
those that are changed in the downward direction, sub-
stantiating such changes.

The description of the application of instrumental
methods of forensic veterinary research may be limited
to the argumentation of the final results. In these cases,
graphs, diagrams, tables should be stored in supervi-
sory expert proceedings and, at the request of the body
(person) that appointed the forensic veterinary exami-
nation, can be provided to them for review.

E.g.: “X-ray of the corpse of a red-coloured cat
dated __(date). X-rays in the left lateral and dorsal po-
sitions reveal a multifragmentary diaphyseal-epiphy-
seal fracture of the right humerus; multifragmentary
fracture of the upper epiphysis of the right radius and
ulna; gross anatomical damage (traumatic destruction
in the form of crushing) of the right elbow joint; multi-
fragmentary fracture of the lower epiphysis of the left
humerus; unifragmentary fracture of the body of the
left ulna; gross anatomical damage (traumatic destruc-
tion in the form of crushing) of the left elbow joint. For-
eign objects are detected in the form of an X-ray shadow
with a diameter of 0.3-0.4 mm in the areas of the body
and the xiphoid process of the sternum, the right and
left shoulder, the right and left elbow joints, the right
and left forearm, and the chest.”

After describing in the expert’s opinion the results
of forensic veterinary, instrumental, imaging, and labo-
ratory studies of the subject animal, the forensic veter-
inary expert drafts section D. “Forensic veterinary di-
agnosis” in the form of an opinion on the essence of the
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disease or injury and the condition of the sick (injured)
animal, formulated based on medical history data, re-
sults of clinical and laboratory studies, expressed in
nosological terms provided by generally accepted clas-
sifications and nomenclature of diseases and reflects
the cause, mechanism of development, pathological
morphology signs and functional manifestations of
the disease or injury. It is formulated precisely, fully,
clearly, concisely, logically, without any explanations or
substantiations.

The structure of the diagnosis makes provision for
a consistent presentation of nosological forms: the un-
derlying disease (damage), complications, concomitant
and background pathology.

E.g.: “Forensic-veterinary diagnosis: multiple, me-
chanical, punctured, open, superficial, non-penetrating
wounds of the thoracic and pelvic limbs, neck areas,
chest contusion, wound in the area of the left knee fold.”

The generalization and evaluation of the results of
individual studies, which serve as the basis for formu-
lating conclusions, is presented by the forensic veteri-
nary expert in the synthesizing section of the examina-
tion part of the expert’s opinion. This section should
begin with the phrase (as an example): “Having exam-
ined the materials of the criminal proceedings entered
in the Unified Register of Pre-Trial Investigations No. __
dated _(date) and summarizing and providing an ex-
pert opinion on the clinical condition of the dog named
Barsyk, pursuant to the decision dated __(date), the fo-
rensic veterinary expert states as follows.”

The main outline of the synthesizing section should
be a consistent, clear, grouped analysis of the detected
diseases or injuries of the subject animal with an em-
phasis on the local status - the damaged area of the
body or organ (Status localis).

It is expedient to begin the synthesizing section
with a statement of the fact that the subject animal be-
longs to vertebrates, with an indication of its species,
which is an essential requirement of the disposition
of Article 299 of the Criminal Code of Ukraine (Crim-
inal Code of Ukraine, 2001) or Article 89 of the Code
of Ukraine on Administrative Offences (Code of Ukraine
on Administrative Offences, 2005). Next, the expert
notes the animal’s physiological features (pregnancy,
immature age, etc.), which may be recognized by the
court as a qualifying feature and influence the court’s
decision.

The data of objective studies of animal injuries,
presented in the examination part of the expert’s opin-
ion, allow specifying the localization of each injury,
substantiating the nature, mechanism, ascertaining
the order and sequence of the injuries detected, and
stating whether the injuries detected could have been
formed without outside intervention; the expert argues
the statute of limitations for the formation of injuries
and substantiates their degree of severity, indicates the
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danger of the injuries caused to the life of the subject
animal and their consequences for health; ascertains
the causality between the injuries inflicted on the an-
imal, under the established circumstances, and its
health disorder.

Special attention should be paid to summarizing
the results of objective clinical forensic veterinary stud-
ies on the development of injuries in an animal due to
injuries caused. The justification for animal mutilation
is based on the definition of this concept in the author’s
wording (Yatsenko & Parilovsky, 2022a).

Furthermore, the expert notes whether there are
traces on the body of the subject animal that indicate
pain, and it is also argued whether actions related to
prolonged deprivation of heat, food, drink, mainte-
nance, etc. affected the health status of the subject
animal.

The ultimate point of the synthesizing section of the
expert’s opinion based on the results of the conducted
forensic veterinary examination is the substantiation
of whether the identified injuries caused physical pain
and suffering to the subject animal.

Structure of the final part of the expert
opinion

The third part of the expert opinion is “Conclusions”.
According to Item 4.14 of the Departmental Instruction
(Order of the Ministry of Justice of Ukraine, 1998), they
must be formulated based on the results of the exami-
nation as answers to the questions in the sequence in-
dicated in the introductory part of the expert’s opinion,
or it is necessary to specify for what reasons it is im-
possible to solve, as well as answers to the questions
that were solved by the forensic veterinary expert on
their personal initiative, pursuant to the requirements
of paragraph 6 of Item 2.2 of the Departmental Instruc-
tion (Order of the Ministry of Justice of Ukraine, 1998).

The numbering of answers in the conclusions
should correspond to the numbering of questions spec-
ified in the introductory part of the expert opinion, as
well as the numbering of questions set out in the proce-
dural document on the appointment of a forensic veter-
inary examination. Conclusions must be formulated in
a way that is understandable to all participants in the
process, fully, concisely, clearly, concretely, expressively,
without repetitions, unambiguously, without overload-
ing with special veterinary terminology, substantiated,
based on objectively established data, without phrases
and linguistic expressions that may imply their differ-
ent interpretation, in categorical and, as an exception,
in probable forms.

If the forensic veterinary expert submitted a re-
quest to provide them with additional materials, but
did not receive a response within forty-five calendar
days, they notify the authority (person) that appointed
the examination (involved the expert) in written form
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regarding the impossibility of providing an opinion that
corresponds to Item 4.10 of the Departmental Instruc-
tion (Order of the Ministry of Justice of Ukraine, 1998).

If there is a need to use special veterinary terms in
the expert’s opinion, they must be explained. Questions
similar in content can be combined, and their sequence
altered without altering the content of the task itself.

In the conclusions, the forensic-veterinary expert
states the factual data or their absence, proceeding
from the results that follow from the presented objec-
tive forensic veterinary examination, and shows the
causality between the injury and the damage inflicted
on the animal’s health.

The scheme of drafting conclusions based on the re-
sults of the forensic veterinary examination depends on
the nature and sequence of questions raised to solve it.

E.g.: “1. It is impossible to establish the severity
of the injuries caused to the dog named Barsyk, since
the clinical signs of the injuries are at the stage of acute
inflammation and the healing process is ongoing at
the time of the forensic veterinary examination. This
will become possible after the injuries are completely
healed, or due to other consequences of the post-trau-
matic process. At the time of the forensic veterinary ex-
amination, the injuries caused to the dog named Barsyk
are non-lethal. The clinical condition of the subject ani-
mal is characterized by moderate severity.

2. The mechanism of causing the injuries found in
the dog named Barsyk is friction, sliding, and stretch-
ing, which is morphologically manifested by traumat-
ic baldness, skin abrasions, wounds of the thoracic
and pelvic limbs, a wound in the neck area from over-
stretching the skin, tears and lacerations caused by ten-
sion tissues from direct, oblique, and tangential impact.

3. The statute of limitations for infliction of bodily
injuries discovered in a dog named Barsyk at the time
of the forensic veterinary examination is defined as
four days.

4. It is impossible to answer the question about
health complications arising from the effects of the in-
juries in full, as well as about the mutilation of the dog
named Barsyk at the time of the forensic veterinary
examination. This will be possible only after the com-
pletion of treatment of the animal and its complete re-
covery or in the aftermath of other consequences of the
post-traumatic process, which must be confirmed by
an extract from the medical history from the veterinary
medicine institution where the animal was treated.

The nature of the injuries (traumas) inflicted on the
dog named Barsyk, their localization (neck, limbs) and
pathological morphology characteristics indicate that

they are non-lethal but inflicted with particular cruelty.

Upon the infliction of physical injuries on the dog
named Barsyk, as well as in the post-traumatic period,
the animal felt physical pain, experienced suffering and
torment from the caused traumas (bodily injuries); the
animal has a traumatic and pain-induced shock.

5. The damage caused to the dog named Barsyk
could not have occurred independently during the life
of the animal.

6. All the injuries found in the dog named Barsyk
were caused by the action of a blunt instrument of
trauma with an extensive, uneven, monolithic, rough
surface, such that does not break down and does not
change its shape. Such an instrument of injury could be
an asphalt or dirt road. The movement of the body of
the dog named Barsyk towards the blunt instrument of
injury was at an angle of less than 90° both in the lower
parts of the body and along the sides (left and right).”

At the stage of conducting an additional forensic
veterinary examination in this criminal proceeding, the
response of the forensic veterinary expert to the first
question regarding the degree of severity of bodily in-
juries and the presence of signs of mutilation is as fol-
lows: “The identified bodily injuries after their complete
healing in the dog named Barsyk belong to the medium
degree of severity with a long-term health disorder, i.e.,
over 21 days. There are no signs of mutilation.”

Conclusions in the final part are signed by a foren-
sic veterinary expert(s), if a commission forensic vet-
erinary examination was conducted, indicating their
position, scientific degree, academic title, and their
signatures, certified by the imprint of the seal of the
state expert institution. Furthermore, the signatures of
forensic veterinary experts and a seal impression are
placed on each page of the text of the final opinion, pur-
suant to Item 4.15 of the Departmental Instruction (Or-
der of the Ministry of Justice of Ukraine, 1998).

The photo plates attached to the expert’s opinion
are signed by the forensic expert(s), and their signa-
tures are certified by an impression of the seal of the
expert institution, pursuant to Item 4.15 of the De-
partmental Instruction. A forensic veterinary expert,
who works on a professional basis independently and
is not an employee of a state expert institution, cer-
tifies the opinion provided by them with their signa-
ture and seal indicating the registration number of the
taxpayer’s registration card (identification number),
pursuant to paragraph 4 of Item 14 of the Depart-
mental Instruction (Order of the Ministry of Justice
of Ukraine, 2011). An example of a photo table is pre-
sented in Figure 2.

Law. Human. Environment. 2022. Vol. 13, No. 4




Problems of concluding an expert opinion...

Photo table to the Expert opinion No. __ dated _ (date)

Photo No. 1. Appearance of a dog named Barsyk during a
forensic veterinary study. As of _ (date). Macro photo.

Photo No. 2. Traumatic chipping of the crown of the
second and third incisors on the left on the upper dental
arch in a dog named Barsyk. As of _ (date). Macro photo.

Photo No. 3. General appearance of
injuries to the left thoracic limb of a
dog named Barsyk

Photo No. 4. General type of damage
to the left pelvic limb of a dog named
Barsyk

Photo No. 5. Wounds in the left foot of
a dog named Barsyk

Macro photo. As of _ (date)

Forensic expert: leading researcher of the sector of L.V. Yatsenko
biological, veterinary, and soil science research of the
laboratory of physical, chemical, biological, and molecular

genetic research, Doctor of Veterinary Sciences, professor

signature

Figure 2. Example of a photo table for an expert opinion
Source: archive of the NSC “Ex. Prof. M.S. Bokarius Institute of Forensic Examinations”, 2020

The structure of expert opinions during a commis-
sion or comprehensive expert examination is stipulated
in Item 4.18 of the Departmental Instruction (Order of
the Ministry of Justice of Ukraine, 1998). Its features are
that the introductory part additionally specifies data on
the chairperson of the commission of forensic experts
and information on forensic veterinary examinations,
the results of which are set by the body or authorized
person who appointed a forensic veterinary examina-
tion or involved an expert as initial data. Furthermore,
the corresponding sections of the examination part
contain the results of examination performed by indi-
vidual forensic experts, signed by these experts with
their surnames specified.
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If the forensic veterinary expert can give an answer
to certain questions raised in the document on con-
ducting a forensic veterinary examination, and there
are grounds for drafting a notice on the impossibility of
providing an opinion concerning others, one document
is drafted - the expert’s opinion. In this case, the expert
specifies that they are warned (aware) of criminal lia-
bility under Articles 384 and 385 of the Criminal Code
of Ukraine (Criminal Code of Ukraine, 2001).

Discussion of examination results

The proposed approach to formulating the content of
the structural elements of a forensic expert’s opinion
based on theresults of a forensic veterinary examination
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of a live animal, considering the specifics of the subject,
tasks, object, and examination methods, allows op-
timizing the work of a forensic expert at the stage of
formulating and directly drafting an opinion consist-
ent with the results of the study by M.P. Klymchuk and
S.I. Marko (2011), who proved the informative value of
an expert’s opinion as a source of evidence in a crimi-
nal case; M. Hetmantsev (2018), who covered the legal
nature of the expert opinion; Yu.Yu. Yaroslav (2019)
and V.Yu. Shepitko (2018), who substantiated the eval-
uation of the expert’s opinion using special knowledge;
B.V. Shabarovskyi (2019), who argued ways to verify
the expert opinion in the criminal procedure of Ukraine.
Despite the multi-vector nature of the scientific studies
of these and other researchers, their findings do not
solve the issue of drafting an expert’s opinion based on
the results of a forensic veterinary examination of a live
animal and do not outline ways to solve it.

The sequence of the presentation of the results of
the forensic veterinary examination of a subject animal
is determined by the forensic veterinary expert con-
sidering the particular circumstances of the case, the
condition of the subject animal and the content of the
questions raised in the procedural document on the ap-
pointment of the forensic examination.

The issues of conducting forensic veterinary expert
examination and processing their results were consid-
ered by scientists on the pages of foreign scientific publi-
cations, namely: A. Rebollada-Merino et al. (2020), who
described the instances of dog and cat cruelty cases in
Spain between 2014 and 2019, for which the source of
evidence was the expert opinion; M. Smith-Blackmore
and ].D. Bethard (2020) showed the possibility of co-
operation between forensic veterinary experts and fo-
rensic medical anthropologists when solving common
issues; 1. Babinska et al. (2018) investigated the issue
of trends in the development of forensic veterinary ex-
amination of live animals; K. Barington and H.E. Jensen
(2013) showed the mechanism of the formation of
bruises in pigs during their transportation and the im-
portance of forensic veterinary diagnostics for formu-
lating a well-founded and objective forensic expert’s
opinion and others. However, both the procedure for
conducting and processing the results of a forensic
veterinary examination varies in different countries of
the world. At the same time, some effective methods of
concluding an expert opinion based on the results of
a forensic veterinary examination can be borrowed to
improve Ukrainian legislation, and therefore the study
of foreign practices in this area of forensic expert activ-
ity is a relevant issue.

The results of these studies can serve as the basis
for amending the “Scientific and Methodological Rec-
ommendations on the Preparation and Appointment
of Forensic Examinations”, a list of issues regarding the
appointment of a forensic veterinary expert of a live

animal by an authorized person, in the author’s word-
ing, set out in the scientific paper “Problems of drafting
a resolution by an authorized person on the appoint-
ment of a forensic veterinary examination and ways to
solve them” (Yatsenko, 2022).

Problematic and controversial issues, inconsist-
encies and gaps in the legislation that arise during the
preparation of an expert’s opinion, specifically those
based on the results of a forensic veterinary exami-
nation, were resolved by the author of this paper and
have been integrated into the forensic practice for the
past few years. Within the scope of the present paper,
the problematic issues of drafting an expert’s opinion
based on the results of a forensic veterinary examina-
tion of a live animal were highlighted, and their solu-
tions were outlined and substantiated using particular
examples from the author’s personal long-term foren-
sic veterinary practice.

Conclusions

The present study fulfilled its purpose: certain prob-
lematic issues of drafting an expert’s opinion based on
the results of a forensic veterinary examination of a live
animal were identified, and their solutions were out-
lined, which will positively affect the conduct and regis-
tration of the results of forensic veterinary examination
in particular and forensic expert activity in general.

The sequence of the presentation of the results of
the forensic veterinary examination of an animal sub-
ject to expert examination is determined by the forensic
veterinary expert, considering the specific features of
the examination, the state of the object of examination
and the questions put to the forensic expert for resolu-
tion by the authorized body or the person who appointed
the forensic veterinary examination or involved the fo-
rensic expert, and indicate the specific object of exami-
nation, which in case under study is a living animal.

The introductory part of the forensic expert’s opin-
ion, along with other necessary elements stipulated by
the Instruction on the Appointment and Conduct of Fo-
rensic Examinations and Expert Studies, reflects within
the scope of the study a specific list of issues raised for
resolution by the authorized body or person who ap-
pointed a forensic veterinary examination or involved a
forensic expert, as well as a specific object of examina-
tion, which is a living animal.

The innovation of the examination part of the fo-
rensic expert’s opinion is the algorithm proposed for
the first time for describing the results of the exami-
nation of the subject animal according to the systemic
principle of the organism structure, as well as the de-
scription of individual veterinary documents contained
in the case materials and related to the subject of proof.
These documents include extracts from the medical
history, outpatient card of the sick animal, descrip-
tion of the results of individual clinical, instrumental,
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imaging, or laboratory examinations of the animal, as
well as a protocol for examining the scene of the acci-
dent. At the final stage of the examination, the forensic
expert formulates a forensic veterinary diagnosis and
makes a synthesizing section of the examination part of
the expert opinion.

The final part of the forensic expert opinion contains
answers to the questions raised in the sequence as they
are set out in the introductory part of the expert opinion.

Appendices to the conclusion of the forensic expert
based on the results of the conducted forensic veteri-
nary examination usually contain photo tables com-
piled according to the rules of forensic photography,
including photo illustrations of discovered bodily inju-
ries, as well as other summarized results of the forensic
veterinary examination, which make the conclusion of
the forensic expert demonstrative.

The results of the forensic veterinary examination
of a subject animal are drafted in a procedural docu-
ment - an expert opinion. If for certain reasons it is im-
possible to conduct an examination, the forensic expert
drafts another document - a notice on the impossibility
of providing an expert opinion.

The proposed approach to formulating the con-
tent of the structural elements of a forensic expert’s
opinion based on the results of a forensic veterinary
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CynoBo-BeTepyUHapHa eKCNepTU3a — HOBUU BUJ, CY[0BOI €eKCIEePTU3H, 1[0 aKTUBHO PO3BUBAETHCA B YCTAHOBAX
cynoBuX ekcrnepTu3 MiHicTepcTBa roctunii Ykpainu. Ockinbky ii Teopis Ta MeTozoJioriss nepebyBae Ha cTafil
CTAHOBJIEHHS, TO iCHye moTpeb6a B po3pobJieHHi ii kaTeropiliHoro amapaTy, MeTOZAiB, Croco6iB Ta 3aco6iB
npoBeJieHHs 1 opopMyIeHHSI pe3y/bTaTiB AOCHiMKeHHS. MeTa po60OTH - BHUOKpPEMETU MpOO6JieMHI MUTAHHS
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MeTo/ U Joriku (GopMasbHO-IOPUAUYHHUHN, CUCTEMHO-CTPYKTYPHOI'O aHaJi3y, MOJIeJII0BaHHS, aHasli3, CUHTES,
iHayKIia, Aenykiis), 3arajbHOMNi3HABaJbHI MeToAu (OMUCYBaHHS, CIOCTEPEXEHHs), CHeliaJbHi MeTonH,
JyHKIT AKX BUKOHYIOTh METO/IU NPXKUTTEBOI KJIiHIYHOI Cy/10BO-BeTEpHHAPHO] ZlarHOCTUKHU TBapHH. Y CTAaTTi
aKILeHTOBAHO yBary Ha TOMY, LIJ0 0COGJIMBICTIO BCTYIIHOI YaCTHHU BUCHOBKY CY/I0BOTI'0 eKCIlepTa € Te, 110 B Hil
3a3Ha4Ya€ThbCsl OG'EKT JOCJi/PKEHHS — >KMBa TBapuHa. Po3po6sieHO mepesiik NMUTaHb, sIKi MOBUHEH BUPILIUTH
YIOBHOB&)KEHUH OpraH 4M 0coba, 1[0 MpU3HA4YMJa Cy[0BO-BETEPHUHAPHY eKCHepTusy. Po3kpuTo H ymepiuie
OOI'PYHTOBAHO CTPYKTYPY [AOCTiJHUIIbKOI YaCTHHH BHUCHOBKY CYIOBOTO €KCIepTa, B OCHOBi fKOi — Cy/0BO-
BeTepUHapHe JOCJiKeHH NiJleKCIepTHOI TBapUHU 3a IPUHLUIIOM aHa/li3y CTAaHy OKpEeMUX CUCTEeM OpraHi3My,
30KpeMa KpoBOOGIry, UXaHHS, CE40BHU/[iJIEHHS, CTaTEBOI, HEPBOBOT, 4y TTA. APTyMEHTOBAHO OIMCAHHS Y BUCHOBKY
eKcllepTa pe3y/bTaTiB aHa/li3y OKpeMUX BeTepUHAPHUX JOKYMEHTIB, 1110 CTOCYIOTbCA NpegMeTa JOKa3yBaHHH.
[TokasaHo, 1110 3a pe3y/ibTaTaMU KJIIHIYHOTO CYyl0BO-BETEPUHAPHOTO J0C/i/I>KeHHA KU BOI Ti/leKCIIepTHOI TBAPUHHU
CYZlOBHU €KCIIEPT OKPECJIIOE CY/J0BO-BETEPUHAPHUH 1iarH03, a B pO3/iJji J0CHiIHULbKOI YaCTUHU BUCHOBKY, IKUU
CUHTe3YE pe3yJIbTaTH, — y3araJbHIOE OTpUMaHi JaHi. CTBeppKyEThCH, 1110 3aK/II0YHA YaCTHHA BUCHOBKY Cy/J0BOTO
eKcrepTa MiCTUTb MOBHI, HAYKOBO OGI'PYHTOBAHI, MOC/IiZJ0BHO BUKJIa/leHi, 4iTKi, KOHKpeTHi, BUpa3Hi, 3po3ymisi
BiZiNOBIiZl HA NOCTaBJIeH] NUTAHHS, IepesliK AKHUX 3a3Ha4€HO y BCTYIHIN 4aCTUHI BUCHOBKY. OKpecJleHO CTPYKTYpy
JIOZIATKIB Z10 BUCHOBKY Cy/IOBOTO EKCIIEPTA, IKUM Hal4acTille € GoToiocTpalii TiieCHUX YIIKOIKeHb, BUSIBJEHUX
y nifiekcrepTHOI TBaprMHU. Po3po6JieHi B il cTaTTi LIAXYU BUPilIeHHSI Tpo6JieM YK/IaJJaHHsl BUCHOBKY eKcliepTa
3a pe3yJibTaTaMH MPOBe/IEHOI Cy/J0BO-BeTEPHHAPHOI eKCIIepTU3H KUBOI TBAPUHU rapaHTOBAHO Bil06pa3sAThCs
Ha IpOBeJleHHI Ta YKJ/IaJIaHHI pe3y/IbTaTiB CyA0BO-BeTEpUHAPHUX [JOC/IPKEHb

Kawuoesi cao0ea: cyoBo-BeTepHHApHE JOCIIPKeHHS, CYyl0BO-BeTepUHAPHUN eKCIlepT, MiJleKCcllepTHa TBapHHa,
Cy/l0BO-€KCIIepTHA AislJIbHICTh, 0pOpMJIeHHS pe3yJIbTaTiB Cy0BO-BeTepUHAPHOI eKCIIepTHU3HU
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