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 Abstract 

The relevance of the studied subject lies in the fact that freedom of speech 
is a fundamental human right that should be ensured at the legislative level. 
However, in the era of rapid development of information and communication 
technologies, it is necessary to find a balance between such provision and the 
protection of the rights of others. The purpose of the paper is to investigate 
the legal support of freedom of speech at the international level, and the 
experience of foreign countries in the legal regulation of this issue. The 
study utilises general theoretical methods of research, namely historical, 
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Introduction

The issue of legal protection of freedom of speech, 
the right to express views and beliefs, becomes 
increasingly relevant in all countries around the 
world, including Ukraine. This relevance has been 
driven by the development of information and 
communication technologies. The creation of the 
Internet network has led to the formation of a uni-
fied informational space in which citizens from dif-
ferent countries can instantly and freely commu-
nicate, share information, their views, and beliefs. 
Freedom of speech is one of the most important 
values that democratic society is built upon. There-
fore, it is key to the formation of the information 
society. In a global information society, freedom of 
speech and the right to express views and beliefs 
must be fully ensured. This should be reflected 
in legislation that guarantees the right to free-
dom of speech, including prohibiting censorship,  

not recognising any ideology as mandatory, and 
promoting ideological, political, and economic 
diversity. However, it is important to remem-
ber that ensuring the rights of some individuals 
should not violate the rights of others. Thus, the 
right to freedom of speech cannot be absolute.

The rapid development of information and 
communication technologies, in addition to enor-
mous advantages, strengthening and facilitating 
the realisation of the right to freedom of speech, 
has also given rise to a number of new problems. 
Cases of abuse of freedom of speech and the right 
to express views and beliefs are becoming more 
frequent. This situation necessitates a reevalua-
tion of priorities in state information policies and 
the legislative establishment of criteria for limit-
ing freedom of speech, information, and the right 
to express views.

abstract-logical, systemic-functional, analysis and synthesis, the method of theoretical generalisation 
to generalise the theoretical and legal foundations of ensuring freedom of speech existing in foreign 
countries and to systematise the components of the right to freedom of speech and criteria and 
conditions for restricting the right to freedom of speech and the right to express views and beliefs. 
Comparative legal method is used for the analysis and comparison of foreign legislation regulating 
freedom of speech and the right to express views and beliefs on the Internet. The paper substantiates 
that the problem of legal regulation of ensuring freedom of speech lies in the complexity of achieving 
an optimal balance between guaranteeing the right to freedom of speech and protecting others. It 
is revealed that the implementation of the right to freedom of speech on the Internet and in social 
networks in the United States, Japan, China, and Germany is regulated differently on the legislative level 
and various approaches are used. Special attention is paid to legislative provision of responsibility for 
spreading false information, protection of public safety, and protection of copyright on the Internet. The 
opinion is justified that the experience of Japan and Germany is the most acceptable for Ukraine. The 
practical importance of the study lies in the fact that the analysis of the legislation of foreign countries 
allowed identifying the features of legal regulation of the right to freedom of speech in individual states 
and establishing the advantages and disadvantages that may exist in this field

Keywords: freedom of expression; right to express views and beliefs; global information society; right 
to a fair trial; copyright; criminalisation
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O. Yara et al. (2021) consider freedom of speech 
as a human right that allows individuals to express 
their views on past, present, or future events, 
facts, etc., and provide their assessment of them.

L.  Yarmol (2017) emphasised that freedom 
of expression is a fundamental human right and 
proposes constitutional changes in Ukraine to 
provide citizens with more opportunities to ex-
press a probabilistic attitude to any phenomena, 
processes, events, and facts of the past, present, 
and future in any form.

V.C. Brannon (2019), L. Golovko et al. (2021),
G.  Spiegel (2018), focused on the need to imple-
ment legislative reforms in the field of ensuring the
right to express views in social networks. S. Matsui
(2021) argues for the need to restrict access of cer-
tain “undesirable” users to the Internet.

E. Ricknell (2020) highlights the importance of 
avoiding the promotion of harmful information on 
the Internet. B. Sander (2020) focused on the need 
to consider not only the private interests of owners 
of online platforms but also broader public interests.

Despite substantial coverage, there has been 
limited attention to investigating international le-
gal regulation of freedom of speech in the context 
of the global information society. Therefore, this 
issue remains relevant.

Developed economies that entered the pro-
cess of building an information society earlier have 
encountered the problem of misuse of freedom of 
speech and the right to express views on the Inter-
net. Thus, analysing positive international experi-
ences in balancing the right to express views and 
protecting the rights of others online is pertinent.

The purpose of the paper is to analyse the 
legal regulation of the right to express views and 
beliefs on the Internet in international documents 
and legislation of foreign countries to identify 
features, advantages, and drawbacks of such legal 
regulation in different countries.

The study employs various theoretical re-
search methods, including historical, abstract-logi- 
cal, systemic-functional, analysis and synthesis, 
and theoretical generalisation. The systemic-func-
tional method, abstract-logical method, analysis 
and synthesis, and theoretical generalisation fa-
cilitated the summarization of theoretical and 
legal principles of ensuring freedom of speech 
existing in foreign countries, the systematisation 
of components of the right to freedom of speech, 
criteria and conditions for restricting the right to 
freedom of speech and the right to express views 
and beliefs.

The comparative legal method was used in 
the analysis and comparison of foreign legisla-
tion regulating freedom of speech and the right 
to express views and beliefs on the Internet. Key 
attention is paid to the legislation of the United 
States, Japan, China, and Germany. Through the 
analysis of foreign countries’ legislation, particu-
larities of legal regulation concerning the right to 
freedom of speech in specific nations were identi-
fied, including the advantages and disadvantages 
that might exist. Special attention was paid to the 
legislative consolidation of responsibility for the 
dissemination of false information on the Inter-
net, the protection of public safety, and copyright 
protection on the Internet.

Legal support of freedom  
of speech in international treaties

According to Article 19 of the Universal Declara-
tion of Human Rights (1948), every individual has 
the right to freedom of thought and the expres-
sion of those thoughts. This right encompasses 
the freedom to uphold one’s beliefs and to seek, 
receive, and disseminate information and ideas 
by any means and regardless of national borders. 
Moreover, the document does not provide for re-
strictions on this right.
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In line with Article 19 of the Internation-
al Covenant on Civil and Political Rights (1966), 
every person possesses the right to express their 
views freely. This right includes the freedom to 
seek, obtain, and share information and ideas 
across borders, whether orally, in writing, through 
print, artistic expressions, or any other means of 
their choice. The paper specifies that exercising 
this right carries responsibilities, necessitating a 
heightened level of accountability. Moreover, the 
International Covenant permits states to impose 
restrictions on the exercise of the right to expres-
sion on a legislative level when necessary to pro-
tect the rights and reputations of others or for the 
preservation of national security, public order, 
health, or morality.

According to the Human Rights Commit-
tee General Comment No. 34 (2011), freedom of 
thought and the right to express views are essen-
tial conditions for the full development of the in-
dividual. They form the foundation for any demo-
cratic society. Freedom of thought and the right to 
express views are closely linked, and freedom of 
expression is a means of exchanging opinions and 
developing them.

In 2016, the United Nations Human Rights 
Council adopted the “Promotion, Protection and 
Enjoyment of Human Rights on the Internet” reso- 
lution, aiming to safeguard the right to express 
views online. According to the resolution, the 
rights that belong to a person offline should also 
be protected on the Internet.

Simultaneously, international documents 
have been adopted by the global community to 
prohibit expressions that propagate hatred and 
hostility on the Internet. For instance, the Addi-
tional Protocol to the Convention on Cybercrime 
concerning the criminalization of racist and 
xenophobic acts committed through computer 
systems (2003) prohibits any written or other 

material that advocates, promotes, or incites dis-
crimination or violence against any individual or 
group based on any characteristic.

Convention for the Protection of Human 
Rights and Fundamental Freedoms (1950) Arti-
cle 10 provides for freedom of expression, which 
includes the freedom to adhere to one’s views, 
receive and transmit information and ideas 
without interference from state authorities and 
regardless of borders. Similar to other interna-
tional agreements, the Convention also allows 
for limitations established by law that are neces-
sary in a democratic society for national security, 
territorial integrity, public safety, prevention of 
disorder or crime, protection of health or mo-
rals, protection of reputation or rights of others, 
prevention of disclosure of confidential informa-
tion, or maintaining the authority and impartial-
ity of the judiciary.

The Charter of Fundamental Rights of the 
European Union (2000) is an integral part of the 
legal system of the European Union. The Charter 
is binding on European institutions and member 
states and provides for the protection of freedom 
of speech in Article 11: “Everyone has the right 
to freedom of expression.” This right encompas- 
ses the freedom to hold one’s opinion, obtain and 
disseminate information and ideas without inter-
ference from public authorities and regardless of 
national borders. Furthermore, the Charter of EU 
Fundamental Rights requires the observance of 
freedom and pluralism of media outlets.

Thus, freedom of speech as a key right ne- 
cessary in a democratic society is enshrined in a 
number of international treaties adopted within 
the UN, the Council of Europe, and the European 
Union. Nonetheless, the realisation of this right 
necessitates a sense of responsibility and the es-
tablishment of legislative constraints to safeguard 
the rights of others and maintain public safety.
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Legal support of freedom of speech  
on the Internet in foreign countries

One of the first countries to adopt legislation in 
the field of legal regulation of freedom of speech 
on the Internet is the Federal Republic of Germa-
ny (hereinafter – Germany). On October 1, 2017, 
Germany adopted the Law of the Federal Republic 
of Germany “Network Enforcement Act” (2017). 
The Law defines a “social media provider” as a 
provider of telemedia services that operates an 
internet platform to allow users to share views 
with other users or make content publicly ac-
cessible. Exceptions apply to platforms that offer 
journalistic or editorial content, for which the ser-
vice provider is responsible; platforms intended 
for individual communication or sharing specific 
content, and professional networks like LinkedIn. 
The law obliges providers of telemedia services to 
establish and ensure the operation of a system for 
handling complaints about illegal content. If the 
content is clearly illegal, the provider must block 
it within 24 hours. Other illegal content should 
usually be blocked within seven days of receiving  
a complaint. The seven-day period may be extend-
ed if the user who uploaded the content is given 
the opportunity to respond to the complaint or if 
a self-regulatory body is involved. Illegal content 
includes content that corresponds to certain vio-
lations of the Criminal Code of the Federal Repub-
lic of Germany (1998), including incitement to 
hatred, insults, and deliberate defamation. Fines 
for violating the obligation provided for by law 
can reach 50 million euros. In addition, providers 
of telemedia services are required to publish re-
ports on their activities twice a year.

The Law of the Federal Republic of Germany 
“Network Enforcement Act” prompted providers 
of telemedia services to take measures against 
expressions that incite hatred or contain threats, 
etc. Therefore, the positive effect of this regulation  

should not be underestimated. Meanwhile, Ger-
man researchers have raised a number of critical 
points. For example, W. Schulz (2018) raises the 
question of the unclear status of providers of tele-
media services. Furthermore, the main question, 
according to the researchers, is whether the crea- 
tion of a complaint system provided for by law 
does not violate the basic rights of the provider. 
The main criticism from researchers relates to 
potential violations of freedom of speech in var-
ious ways. In practice, the obligation of social 
media platforms to remove clearly illegal content 
within 24 hours raised questions about potential 
over-blocking of content and the privatisation of 
judicial power through the interpretation and 
application of criminal law by private companies. 
These two elements together, in turn, could result 
in a significant restriction of freedom of speech, ac-
cording to K. Klonick (2018) and N. Guggenberger 
(2017). A. Heldt (2019) argues that the question 
of whether content can be removed, as required 
by the “Consumer Protection in Social Media Act”, 
is not the main issue. Firstly, because the law re-
quires the removal of illegal content, and second-
ly, because removal is still the most effective tool 
used by providers of telemedia services when 
it comes to expressions that incite aggression.

The Constitution of Japan (1946) prohibits 
censorship and protects freedom of speech, the 
press, and all other forms of expression, includ-
ing the confidentiality of communication means. 
However, there are legal limitations established to 
protect the rights of others.

Japan has a number of regulatory acts aimed 
at safeguarding the country’s security, public 
order, and the rights of others on the Internet, 
through civil and criminal liability. For example, in 
2014, the law on the protection of a specially de-
fined secret came into force (Cabinet Secretariat, 
n.d.). The law grants certain officials the authority 
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for an unlimited period to restrict public informa-
tion related to defence, diplomatic relations (the 
content of negotiations with the government of a 
foreign country or international organisation that 
is important for national security; prohibition on 
the import or export of goods or other measures 
taken by Japan for national security; important 
information related to protecting citizens’ lives, 
maintaining territorial integrity, peace, and securi-
ty of the international community, or information 
requiring protection based on a treaty or other 
international agreement gathered in connection 
with national security), prevention of certain 
harmful activities (important information related 
to protecting citizens’ lives or information from 
the government of a foreign state or internation-
al organisation gathered in connection with pre-
venting certain harmful activities), and prevention 
of terrorist activities (Cabinet Secretariat, n.d.). 
Those who possess such state classified informa-
tion and have caused its deliberate leakage are 
punishable by up to 10 years imprisonment, and 
for unintentional leakage of information – up to 2 
years. Persons who knowingly received such clas-
sified information from an administrative body are 
punishable by up to 5 years imprisonment for in-
tentional disclosure and 1-year imprisonment for 
negligent disclosure (Freedom on the Net, 2016).

The protection of copyright on the Inter-
net has gained particular importance. In 2020, 
the Japanese government made amendments to 
the Copyright Act, making it illegal to download 
or upload content that infringes on copyrights 
(Cabinet Secretariat, n.d.). Previously in 2010, 
the downloading or uploading of videos and mu-
sic was criminalised if the person knew that they 
were doing so illegally. However, this area was 
limited to “videos and music” and did not cov-
er books, magazines, and comics (manga). The 
2020 amendment expanded the scope to cover all 

types of copyrighted works (e.g., comics, books, 
documents, computer programmes) (Nakazaki 
et al., 2023). Violators of the revised law face up 
to two years of imprisonment and/or a fine of up 
to 2 million yen (18,000 USD) (Freedom on the 
Net, 2021). In addition, Article 175 of the Penal 
Code of Japan (1907) prohibits the dissemination 
of indecent content. The distribution, sale, or dis-
play of indecent content (images, objects, etc.) is 
punishable by imprisonment for up to 2 years or 
a fine of up to 2.5 million yen.

The United States ranks third in the world in 
terms of the number of internet users. However, 
the regulation of the right to freedom of speech 
on the Internet and social media platforms is not 
governed by legislation there. Social networks 
are private companies. They themselves establish 
their own usage rules, which can include content 
censorship and restrictions on community mem-
bership rights.

In the United States, free speech infringement 
lawsuits filed against social media are usually dis-
missed. The main reason for rejection is that so-
cial networks are not state entities and their plat-
forms are not public forums. Therefore, the First 
Amendment to the United States Constitution, 
which guarantees general citizen freedoms includ-
ing freedom of speech (Constitution of The United 
States of America, 1787), does not apply to them. 
The overarching principle of freedom of speech 
under the First Amendment is that its protection 
is aimed at preventing restrictions on expression 
by the government. The First Amendment only 
prohibits the U.S. Congress from enacting laws 
that limit freedom of speech. This provision also 
applies to certain states and local authorities but 
does not extend to private companies. As noted 
by B.M.  Pinkus (2021), only in rare cases have 
U.S. courts recognised social media platforms as 
public forums. An example of this is the decision 
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by a district court and subsequently an appeals 
court in the case of the Knight First Amendment 
Institute v. Donald Trump, where the courts ruled 
that the blocking of certain critical comments 
by the U.S. President on his official Twitter page 
violated citizens’ right to freedom of speech as 
protected by the First Amendment to the Con-
stitution, as the page was considered a public fo-
rum (Knight First Amendment Institute..., 2019).

Publication of false facts about an individual 
that damage their reputation can lead to civil (and 
very rarely criminal) defamation lawsuits in the 
United States. As noted by K.S. Park and A. Kuczer-
awy (n.d.), the legislation still considerably varies 
across individual states. However, to file a defa-
mation lawsuit today, the plaintiff usually needs 
to prove, among other things, (1) that the defend-
ant published a statement; (2) that the statement 
was a false fact (as opposed to true facts or opin-
ion); and (3) that the defendant acted with a cer-
tain level of fault (this can be negligence or actual 
malice, meaning it is necessary for the defendant 
to have known that the statement was false at the 
time of its publication).

D.  Wakabayashi (2020) draws attention to 
another flaw in US law. Section 230 of the feder-
al Law of the United States of America, known as 
the “Communications Decency Act” (1995), has 
contributed to the prosperity of companies like 
Facebook, YouTube, Twitter, and numerous other 
internet companies. While the First Amendment 
to the Constitution of the United States of Amer-
ica (1787) safeguards freedom of speech, includ-
ing hostile expressions, Section 230 shields web-
sites from liability for content created by their 
users. This allows internet companies to mod-
erate their sites without being responsible for 
the information they host. However, Section 230 
does not provide complete protection from legal  
responsibility for certain criminal actions, such as 

posting child pornography or infringing on intel-
lectual property rights. Grounds for legal account-
ability can arise, for instance, with the passage of 
the Law of the United States of America “Allow 
States and Victims to Fight Online Sex Trafficking” 
(2018), which creates an exception to the appli-
cation of Section 230 for websites that knowingly 
assist, promote, or support prostitution. However, 
it is necessary to note the complexity of legislative 
regulation of this issue. As noted by M. Sableman 
(2013), if internet service providers were poten-
tially liable for every message posted on their 
platforms, it would be expensive and challenging 
for them to remove unacceptable or illegal con-
tent from the vast volume of information. In such 
a situation, service providers will probably simply 
delete most of the messages created by users. This 
general self-censorship could lead providers to 
delete any content that might trigger complaints, 
potentially resulting in the Internet not fulfilling 
its intended functions and advantages.

An example of a country that significantly 
restricts freedom of speech on the Internet is the 
people’s Republic of China. Since 2015, the dis-
semination of false information that seriously dis-
rupts public order is considered a crime in China, 
punishable by up to seven years in prison (Moyni-
han & Patel, 2021). In 2017, the government intro-
duced the “Law of the People’s Republic of China 
on Cybersecurity” (2017), requiring social media 
platforms to republish and reference news arti-
cles from state-approved media. Online platforms 
are required to adhere to state restrictions and 
cooperate in implementing strict limitations on 
political, social, and religious discourse in order 
to obtain operating permits. According to Article 
6 of the Order of the Cyberspace Administration of 
China “Provisions on the Governance of the Online 
Information Content Ecosystem” (2019), which 
came into effect on March 1, 2020, producers of 
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online information content should not create, copy, 
or publish any unlawful information that includes 
violations of fundamental principles outlined in 
the Constitution of the People’s Republic of China 
(1982), poses a threat to national security, un-
dermines the reputation or interests of the state, 
distorts, slanders, defiles, or denies heroic deeds 
and spirit, propagates terrorism or extremism, 
incites any terrorist or extremist activities, fuels 
ethnic hostility or discrimination, promotes ideas 
harmful to state religious policies, spreads rum-
ors to disrupt economic and social order, spreads 
indecent information, promotes criminal activity, 
demeans, slanders others or infringes on their 
reputation, confidentiality, and other lawful rights 
and interests, or any other content prohibited by 
laws and administrative regulations (Order of the 
Cyberspace Administration…, 2019). Network In-
formation Departments at all levels monitor and 
verify the performance of information content 
management responsibilities on network infor-
mation content service platforms and, if necessary, 
conduct special checks on the platforms. The Chi-
nese cyberspace administration may suspend or 
close online platforms that are considered to vio-
late the requirements contained in the regulation.

According to Article 176 of the Criminal 
Code of Ukraine (2001), unlawful reproduction, 
use, and distribution of scientific, literary, and 
artistic works, computer programmes and data-
bases, other works, unlawful reproduction, use, 
and distribution of performances, phonograms, 
videograms, and broadcasting programs, their 
unlawful reproduction and distribution on audio 
and video cassettes, floppy disks, other informa-
tion carriers, camcording, cardsharing, or other 
intentional copyright infringement and related 
rights, financing such actions, if they have caused 
significant material damage, are punishable by a 
fine ranging from three hundred to one thousand 

untaxed minimum incomes, corrective labour for 
up to two years or imprisonment for the same 
term. The study concluded that this provision is 
insufficient, and it Is proposed to adopt the expe-
rience of Japan and criminalise the uploading or 
downloading of videos and music if the person 
was aware that they were uploaded unlawfully. 
The experience of the United States is seen as not 
worth emulating, as internet companies in that 
country have the right to moderate their websites 
without being held responsible for the informa-
tion they host. The responsibility model of Ger-
many is worth considering.

Conclusions

The study examined the legal framework for the 
realisation of freedom of speech on the Internet 
and the experiences of foreign countries in en-
suring its implementation at the national level. 
It has been established that at the international 
level, a considerable number of documents have 
been adopted to ensure the implementation of 
freedom of speech as a key element inherent in 
democratic societies. However, the development 
of information and communication technologies 
and the formation of a global information society 
have led to the need for further refinement and 
expansion of legal regulations in this area. Anal-
ysis of legislation in different countries confirms 
the existence of various approaches to addressing 
important tasks such as protecting the rights of 
others, respecting private life, morality, maintain-
ing public order, security, preventing crimes and 
disturbances, and safeguarding copyright.

Copyright protection on the Internet remains 
relevant. Japan is a leader in this field, having 
made amendments to copyright protection legis-
lation that render the unauthorised uploading or 
downloading of any copyright-infringing content 
illegal. It is worth agreeing with the necessity of 
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criminalising copyright infringements. Neverthe-
less, the question of the type and extent of pen-
alties remains a subject of debate and requires 
further analysis.

In China, where substantial restrictions on 
the content of information posted on the Inter-
net are legislatively established, these limitations 
concern not only information that threatens na-
tional security and public order but also harm-
ful information for state religious policies and 
rumours that could disrupt economic and social 
order, among others. For violation of the law, seri-
ous sanctions are provided – up to seven years of 
imprisonment. The validity of such severe sanc-
tions also remains debatable.

In the United States, social networks them-
selves set rules for using their communities, 
which may provide for censorship of the content 
of statements, and also have the right to restrict 
membership in communities. At the same time, the 
issue of preventing false statements remains un-
resolved, which is a prospect for further research.

The scientific originality of the study is that 
the analysis of foreign legislation in the field of 
legal support for the implementation of freedom 
of speech is conducted to identify positive experi-
ences that can be used in Ukraine. It is concluded 

that it is necessary to borrow the experience of 
Japan in the field of copyright protection and the 
experience of Germany in the field of control by 
internet companies of information that they post 
in order to prevent violations of the rights of oth-
ers and public order.

The study is of practical value for researchers 
and practitioners who deal with the problems of 
legal support of freedom of speech, the right to ex-
press views and beliefs, for forecasting and plan-
ning scientific research, improving legislation, for 
teachers of higher education institutions in edu-
cational activities, and all interested parties.

With the development of information-com-
munication technologies and the increasing use 
of the internet, new problems arise related to the 
implementation of this right online: protection 
of the rights of others, national security, public 
order, copyright protection, etc. All these issues 
require legislative regulation, and therefore can 
become topics for future research.
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Анотація

Актуальність теми дослідження полягає в тому, що свобода слова – це природне право людини, 
яке має бути забезпеченим на законодавчому рівні, проте в період стрімкого розвитку 
інформаційно-комунікаційних технологій необхідно знайти баланс між таким забезпеченням і 
захистом прав інших осіб. Мета статті – провести дослідження правового забезпечення свободи 
слова на міжнародному рівні, а також досвіду зарубіжних країн щодо правового регулювання 
цієї проблематики. У роботі використано загальнотеоретичні методи наукових досліджень, а 
саме: історичний, абстрактно-логічний, системно-функціональний, аналізу і синтезу, а також 
метод теоретичного узагальнення, які дали змогу узагальнити теоретико-правові засади 
забезпечення свободи слова, які існують в зарубіжних країнах, а також систематизувати 
компоненти права на свободу слова й критерії та умови обмеження права на свободу слова 
й права на вираження поглядів та переконань. Порівняльно-правовий метод використано 
для аналізу й порівняння зарубіжного законодавства, що регулює свободу слова й право на 
вираження поглядів та переконань в мережі «Інтернет». У дослідженні обґрунтовано, що 
проблема правового регулювання забезпечення свободи слова полягає у складності досягнення 

[40]	 Yarmol, L.V. (2017). The notion, meaning, types of views and beliefs of a person (theoretical legal 
research). State and Regions. Series: Law, 4, 8-14.
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оптимального балансу між гарантуванням права на свободу слова й захистом інших осіб. 
Виявлено, що реалізація права на свободу слова в мережі «Інтернет» і в соціальних мережах США, 
Японії, Китаю, Німеччини на законодавчому рівні регулюється не однаково й використовуються 
різні підходи. Особливу увагу присвячено законодавчому закріпленню відповідальності за 
поширення неправдивої інформації, захисту громадської безпеки та захисту авторських прав 
в мережі «Інтернет». Обґрунтовано думку, що найбільш прийнятний для України досвід Японії 
та Німеччини. Практичне значення статті полягає в тому, що аналіз законодавства зарубіжних 
країн дав можливість виявити особливості правового регулювання права на свободу слова в 
окремих державах та встановити переваги та недоліки, які можуть існувати в цій сфері

Ключові слова: свобода вираження поглядів; право вираження поглядів і переконань; глобальне 
інформаційне суспільство; право на справедливий суд; авторське право; криміналізація
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 Abstract 

Roman law is the basis for many modern Western European legal systems, 
and it is used by the vast majority of modern researchers and lawyers. 
Obligations are one of the main legal means by which trade turnover was 
regulated at various stages of human development. The relevance of the 
subject of the study lies in the fact that the examination of the grounds for 
the emergence of obligations in Roman law allows for determining ways to 
improve the legal regulation of relevant legal relations in modern realities. 
The purpose of this study is to investigate the emergence of the institution of 
contractual obligations and its individual types in Roman private law. Using 
the method of analysis and synthesis, the differences in the system of grounds 
for the emergence of obligations at different stages of the development of 
this institution are highlighted. The study analyses the concept of a contract 
as one of the grounds for the emergence of obligations in Roman private law. 
The system of obligations of Ancient Rome is briefly described. The main 
stages of the evolution of binding legal relations of the historical period 
under consideration are highlighted. The views of various researchers on the 
grounds for the emergence of obligations in Roman private law are examined. 
It is concluded that the first types of obligations in Ancient Rome were those 
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Introduction

The special role of Roman law in the modern legal 
system is that it became common law throughout 
the ancient world, and certain branches of Roman 
law are still used today. One of these branches is 
the Roman law of obligations under contracts. 
Through contracts, commodity and economic op-
erations were fixed in Ancient Rome.

Today, interest in Roman law in Ukraine is 
growing due to the European integration process-
es. Therefore, Roman law should be examined in 
detail precisely in the aspect of the basis for the 
development of civil law. Obligations are one of 
the main legal means regulating trade turnover, 
so examining it allows identifying the dynamics 
of civil circulation and ways to improve the legal 
regulation of Civil Relations in Ukraine.

Contractual obligations were created to regu-
late legal relations in relation to foreign and inter-
nal trade. The treaty system, which was created 
in Ancient Rome, gave an impetus to the devel-
opment of the economy and the improvement of 
national law.

Roman law characterised contractual obliga-
tions as regulatory rather than protective meas-
ures. However, during their development, these 
relations acquired a law enforcement function. 
Such a system had a perfect character, so in the fu-
ture most European states began to be guided by it.

Therefore, this approach also allows us-
ing national traditions, enriching them with the 

pan-European idea of Roman law and the nature 
of its interpretation in modern conditions. There-
fore, there is a need for a detailed study of the 
main institutions of Roman law, in particular, the 
obligations and grounds under which they arose.

V.  Novosad (2022) refers to the following 
types of legal methods of securing obligations: 
real security of the creditor at the expense of the 
debtor (pledge, deposit); personal security of the 
creditor at the expense of the debtor (stipulation, 
oath); security of creditors at the expense of third 
parties (surety).

After analysing the dissertation by N. Dykhta 
(2018), it can be concluded that Roman private 
law gave rise to the right to reimbursement of ex-
penses, which was later implemented in Ukraini-
an legislation.

V.  Selska (2018) focuses on subsidiary lia-
bility from Roman law to modern civil law. After 
analysing the data of the paper, it is noted that the 
concept of “subsidiary liability” was partially bor-
rowed from Roman contract law, but the current 
legislation of Ukraine still does not contain a clear 
definition of this concept, which requires further 
research.

V. Dzhugan (2018) investigated the formation 
of the Institute of legal liability in Roman law, in-
cluding for violation of contractual obligations. The 
author determined that due to the reception of Ro-
man law, it can be considered fundamental for the 

that arose from offences (torts), and contractual obligations appeared later as a result of improving the 
legal system. The study examines how views on the grounds for the emergence of an obligation have 
changed, in which the leading role is no longer assigned to torts, as it was in early Roman law, but to 
contracts (deals). The practical value of the study lies in the fact that after the analysis conducted, it 
became possible to compare and improve the modern system of obligations under Roman private law

Keywords: contracts; pacts, claims; torts; stipulation; innovation
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development of many legal systems in Europe and 
the world, and is currently important for research.

In the dissertation by V.  Sloma (2020), the 
formation of this type of obligation in Ukrainian 
civil legislation based on Roman law was ana-
lysed. The author defines that genealogical obli-
gations with multiple subjects originate from Ro-
man law, namely from the stipulation “sponsion”, 
according to which other persons (sponsors) 
could be involved in the performance of the obli-
gation, provided that the principal debtor fails to 
fulfil the obligation.

Despite the existence of these fundamental 
studies, the question of the grounds for the emer-
gence of obligations in Roman law has not been cov-
ered, which determines the relevance of this study.

Thus, the purpose of the study is to analyse 
the concept and grounds for the emergence of 
contractual obligations in Roman law.

Materials and Methods

When investigating the norms of Roman law, the 
methods of specific humanities play an important 
role, since the object of study is quite multifacet-
ed. An integrated approach to determining the es-
sence of Roman legal phenomena makes it neces-
sary to use many sciences: philosophy, philosophy 
of law, sociology, cultural studies, anthropology, 
semiotics, civil studies, history, etc.

Researchers who were engaged in the study 
of Roman law and civil law, in general, tried to de-
velop a universal methodology for investigating 
Roman law, but due to the versatility of the sub-
ject, it cannot be exhausted by a well-established 
system of methods and techniques.

It is necessary to use a systematic approach 
to the examination of the public aspect of Roman 
law to thoroughly study contractual obligations in 
its system, which combines philosophical, general 
scientific, and special scientific research methods. 

Through a systematic approach, it is possible to 
examine the dual nature of Roman law based on 
the unity of concrete historical facts correspond-
ing to the period of Roman rule and the logical 
connection between private and public law.

The historical method allowed determining 
the features, patterns, and trends in the develop-
ment of contractual obligations in Ancient Rome. 

Through the formal-logical method, the legis-
lation on contractual obligations and termination 
of their performance was examined; the method 
of comparative analysis was used to clarify the 
features and differences of the system of grounds 
for the occurrence of obligations at different stag-
es of the development of this institution.

The analysis primarily allows tracing the for-
mation of a general picture of legal relations that 
were associated with the conclusion, modification, 
and termination of obligations under Roman law.

The legal basis of the study was the primary 
sources of Roman law, which include the Law of 
Twelve Tables (450 B.C.), the Institutes of Gaius 
(170), the Institutes of Justinian (535), and the 
norms of Ukrainian legislation, namely the Civil 
Code of Ukraine (2003).

The scientific basis of the study includes the 
papers of Ukrainian and foreign researchers on 
Roman treaty law.

Results and Discussion

The most well-known source of Roman law, which 
mentioned contractual obligations, is the Laws of 
the Twelve Tables (451-450 BC). It is worth agree-
ing with the opinion of Ye. Orach and B. Tyshchyk 
(2012) that this source did not provide compre-
hensive information about obligations and showed 
that during this period the existence of contrac-
tual obligations was not widespread enough.

In Gaius institutes, Book 3 was devoted to 
obligations, which described the specific features 
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of concluding binding and classifying contracts 
(Kozub & Bodnaruk, 2020).

The Institutes of Justinian (535) compared 
the opinions of various scholars on the grounds 
for the emergence of obligations, determined the 
specific features of payment under a contract of 
employment, so they are considered the main 
source of reception of Roman law. However, it is 
necessary to agree with Ye. Kharytonov (2019) on 
the fact that Justinian’s Digests were created not 
only based on Roman law but also through Byz-
antine adaptation to the norms of another state.

Ukrainian civilists conducted research on 
Roman law of obligations. The study of V. Goncha-
renko (2005) on the reception of Roman law rules 
governing a loan agreement and of R. Gongalo 
(2000) on the reception of Roman law on superfi-
cies are notable.

It is worth agreeing with the opinion of 
S. Grynko (2012) discusses the essence of methods 
for ensuring the fulfilment of obligations in two 
moments: firstly, alongside the debtor, any third 
party assumes personal responsibility for their 
debt, which constitutes personal credit; secondly, 
the allocation of a separate object from the prop-
erty of a known person, the value of which can be 
used to satisfy the creditor in case the debtor fails 
to fulfil their obligation, constitutes real credit.

The stydy by V.F. von Zeller showed the limits 
of the right of the co-owner of a thing to transfer de-
tentio over it to another person, and N.D. Fustel-de 
Culange – an opportunity to establish the relation-
ship between the contract of employment and the 
legal relationship of the colonnate (Mynyo, 2015).

The creation of the contract law of obligations 
in Ancient Rome allowed to improve commodity 
circulation, while not violating the existing con-
servatism that was characteristic of Roman quir-
ite law. Sources of Roman law first defined the 
term “obligatio” in the 3rd century BC. This term 

literally meant legal handcuffs, which determine 
the obligation to perform a certain action in ac-
cordance with the law. According to the opinion 
of the Roman jurist Paul (III century AD): “The 
essence of the obligation is not to make any ob-
ject ours, but to bind another before us in such a 
way that he gives, does, or provides us something” 
(Maydanyk, 2021). This means that any person is 
free in their actions until the moment when they 
have an obligation. After the appearance, the per-
son conditionally put on handcuffs, which to a 
certain extent restricted their will and made them 
feel someone else’s power over themselves.

Therefore, it can be concluded that the term 
“obligation” in Roman private law was understood 
as a legal relationship according to which one par-
ty (the creditor) has the right to demand that the 
other party (the debtor) perform a certain action 
or abstain from it, and the debtor undertakes to 
perform certain actions in favour of the creditor 
to satisfy their interest.

Unlike responsibilities, obligations are not ac-
cidental, they arise as a consequence of a certain 
circumstance or legal fact that establishes a con-
nection between two persons. This circumstance 
in Roman law was called causa obligationis.

Roman private law gives obligations the fol-
lowing features: a personal legal relationship; the 
subject of legal relations is a specific action; the 
content of the obligation is the obligation of the 
debtor to “give”, “do”, “provide”, and the right of 
the creditor is the requirement to fulfil the obli-
gation imposed on the debtor; the presence of a 
property interest for the creditor.

The Roman scholar T. Marezol argued that an 
obligation arises from the expression of the will 
of an obliging person when they promise anoth-
er person to provide a certain service or perform 
a certain action, and the other person, in turn, 
accepts the offer and makes the promised an  
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integral element of his property. The researcher 
convinces of the need to define a system of obliga-
tions in Roman law, which consists of four parts, 
in accordance with the grounds for their occur-
rence (Gryshko & Vinnychuk, 2019).

It is worth agreeing with the opinion that 
personal forms of claims prevailed in Roman law 
(actiones in personam), and not claims on the right 
of ownership (actiones in rem) (Maydanyk, 2021). 
This means that Roman private law had a division 
of rights into property and binding. However, Ro-
man private law did not always distinguish real 
and binding rights into different categories. Ac-
cording to the author, the main inherent feature of 
the obligation is the consolidation, movement of 
property, property benefits. It is on this basis that 
proper and binding relations differ substantially 
since property legal relations fix the appropria-
tion of material goods, and not their movement.

Roman jurists pointed out that an obligation 
arises from two main legal facts: a contract and 
a tort. However, according to practice, the most 
important and widespread basis of obligations in 
Ancient Rome was a contract. The contract (con-
tractus) refers to an agreement (expression of 
will) of two or more parties that aims to achieve 
certain legal results, such as the emergence, mod-
ification, or termination of rights and obligations. 
Obligations also arose as a result of the illegal be-
haviour of the person. An offence that results in 
property damage generates a tort obligation.

According to Yu.  Baron, the following bases 
for the emergence of obligations were indentified: 
unilateral will of the debtor; contract; positive 
prescriptions; by the will of the judge; interven-
tion of one party into the field of rights of another 
party (Kutateladze, 2006).

B.  Windsteid proposed a different view of 
the system of obligations that existed in Roman 
law. It includes: rights of a person arising from a  

contract; obligations arising from misdemean-
ours; obligations under quasi-agreements; liabili-
ty for obligations of others (Davydova, 2018).

Notably, the theory of separation of obli-
gations, which was proposed by Y.  Pokrovsky 
(1998), cannot be considered as a basis since 
the division of obligations into contractual and 
non-contractual ones does not provide precise 
justifications for exactly how non-contractual ob-
ligations should arise. G.  Shershenevich (1994) 
calls the category of non-contractual obligations 
groundless (Ryabokon, 2021).

The author highlights as the main feature of 
the obligation its personal nature: the obligation 
concerns only those persons between whom it 
arose, but the subject of the obligation is defined 
as an action consisting in the right of claim of the 
creditor and the obligation of the debtor to give 
something (dare), do something (facere), or pro-
vide something (praestare)

In Roman law, all obligations were divided 
into the following categories: based on their oc-
currence – obligations under contracts and torts 
(quasi-agreements and quasi-disputes); on the law 
regulating obligations – civil and Praetorian; on the 
subject of obligations – divisive and indivisible, al-
ternative and optional, one-time and permanent.

Before the concept of “contract” appeared in 
Roman law, there was a concept of “nexum”, which 
meant that the debtor personally subjected them-
selves to the creditor until the repayment of their 
debt. “Nexum” is the only known agreement that 
was spelt out in the Laws of the Twelve Tables, 
based on which the obligation arose.

The next well-known legal form was sponsio, 
or stipulatio. This form became a unifying factor 
between old and new civil law in Ancient Rome, 
as it existed in a formal form, such as nexum how-
ever, it was based only on a conditional promise 
from the debtor. Stipulation could be concluded 
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orally in any language that both parties could 
understand. This type of contract predetermined 
the fact that the debtor could only be required to 
promise, without additions, without penalties for 
late or non-fulfilment of the terms of the contract. 

Later, the system of contracts in Roman pri-
vate law began to operate. Contracts are formal 
deals that are recognised in civil law and secured 
through claim protection. Over time, pacts also 
gained appellative protection (Bezklubyi, 2021). 
However, this system also had some drawbacks. 
There were types of contracts that, although 
grouped into a general system, had different 
forms of conclusion and distinctions in the mo-
ments of contract formation.

In addition to contracts, the system of trea-
ties of Ancient Rome included pacts (pactum). 
Gaius called this division summa division (Pi-
dopryhora & Kharytonov, 2022). However, in 
another book called “Seven Books of Common 
Matters”, also known for its popularity as “Aure-
orum”, Gaius adds another category “aut proprio 
quodam jure ex variis causarum figuris”, which 
translates to “from other kinds of legal grounds” 
(Pidopryhora & Kharytonov, 2022). The third 
edition of this study shows the classification of 
“other types of legal grounds” into quasi-con-
tracts and quasi-credits.

However, this division is also considered 
imperfect, because the exact basis for the occur-
rence of the obligation is not determined. The 
concept of “debtor” in both types is endowed with 
legal liability.

During the improvement of the system of 
treaties in private Roman law, the formal process 
was important, according to which the Praetor 
could, at their own discretion, give relations legal 
meaning. Due to these actions, agreements that 
were previously not protected by a lawsuit ob-
tained the possibility of full protection. The debtor  

and creditor themselves also played an impor-
tant role in establishing contractual obligations.

The main features of the development of 
contractual obligations in Roman private law 
were the deprivation of formalism, giving trea-
ties a real or consensual form. However, it is also 
worth highlighting as a distinctive feature the 
focus on the internal will of the parties when 
concluding a contract. This means that the trans-
action could be considered contested or invalid 
only if it was concluded in an inappropriate way, 
using coercion, etc.

During the formula process, the principle of 
condemnatio recipiagia was formed, according to 
which contractual obligations have the right to ex-
ist only if there is a property value. In Roman pri-
vate law, contractual obligations developed gradu-
ally and various types of contracts were gradually 
created. They were divided into contracts (i.e., a 
standard contract) and pacts (contracts without 
legal force) to determine which type of claim can 
be applied to a particular type of contract.

It is considered that the subject of the obli-
gation is a person. It is worth challenging the rea-
sonableness of this theory, because the subject 
should be defined as the activity that the debtor 
performs in favour of the creditor, and liability 
arises both as a result of non-performance and 
incomplete performance of this action.

When concluding contracts, they can involve 
not only two persons, but also several debtors or 
creditors. Such cases usually occurred as a result 
of obtaining the right to common property by 
inheritance (Metzger, 2020). According to which 
of the parties to the contract is plural, there are 
the following varieties: active multiplicity of sub-
jects – when there are several creditors; passive 
multiplicity of subjects – when there are several 
debtors; mixed multiplicity of subjects – there are 
several representatives from both parties.
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Such multiplicity of any party to the contract, 
as a result, gives rise to the division of obligations 
between all parties. According to this distribu-
tion, partial and joint (solidary) obligations are 
distinguished.

A solidary obligation is a type of contractu-
al obligation where all creditors can demand the 
debtor’s performance in full, and each debtor 
must fully fulfil their obligation. Solidary obliga-
tions also include two types: in the narrow sense 
and coreality. The difference between them lies 
in the grounds on which they arise. The reason 
for establishing a solidary obligation in a narrow 
sense was a special resolution of the law (Spasi-
bo-Fateeva, 2022). The reason for establishing a 
coreal obligation is the transaction and the actual 
will of the parties to the agreement.

A partial obligation is a type of contractual ob-
ligation where creditors can demand compensa-
tion from the debtor only for their share, and debt-
ors can only fulfil a certain share of the obligation.

It is advisable to consider the types of con-
tracts on the subject of the obligation. An alterna-
tive is an obligation, according to which the debt-
or can choose one of several actions to repay the 
obligation. The contract may or may not provide 
for the right to choose a certain party to the con-
tract. If such a choice is not provided, this choice is 
automatically passed to the debtor (Goncharova, 
2018). Obligations are termed facultative when 
the debtor has the option to fulfill their obligation 
with a different object instead of the one specified 
in the contract. As a result of such a replacement, 
the debtor can use the benefit to change the sub-
ject matter of the obligation.

In addition, in accordance with the subject 
matter, contractual obligations were divided into 
permanent and one-time, respectively, during a 
permanent obligation, the debtor had to perform 
certain actions on a permanent basis, in the case 

of one-time obligations-only once to perform an 
action or once to transfer a thing.

Contractual obligations provided for the pos-
sibility of replacing a person by succession. This 
was mostly about inheritance. The Law of the 
Twelve Tables describes that the rights of claim 
and debts of the testator must be distributed 
among his heirs according to their shares in the 
inheritance (Pylypchuk, 2018). The next factor 
according to which it was possible to replace a 
party to the contract was the institution of inno-
vation. According to it, when determining a new 
obligation between the debtor and the new party 
to the contractual obligation, it was necessary to 
terminate all existing obligations of the debtor to 
the creditor. Such an institution was applied only 
with the consent of the debtor. If the original ob-
ligation was made based on a surety or pledge, it 
was necessary to conclude a new agreement with 
the new creditor participant.

The innovation existed in several types: one 
that was concluded by the same persons who pre-
viously concluded the agreement, and the change 
is made in the terms or terms of the contract; an 
innovation that replaces the creditor or debtor. 
Notably, during the innovation, termination took 
place through an oral contract in the form of stip-
ulation. There was another form of innovation – 
literal contracts. The conditions under which the 
innovation terminated the obligation were: it was 
concluded to repay previous obligations, the con-
tract under discussion is valid, the definition of a 
new element of the obligation, and the identity of 
the debtor’s obligation (Samusieva, 2020).

Summarising, it is worth highlighting the fol-
lowing conditions for the existence of an innova-
tion: the actual existence of the initial obligation 
(prius debitum); the actual existence and validity 
of the new obligation (nova obligatione); distin-
guishing features between the original and new 
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obligations (aliquid novi); the parties’ desire to 
make an innovation.

If the debtor did not fulfil their obligation 
within a certain time frame, this was called late 
fulfilment. This happens when there are such con-
ditions as the term of performance of duties, the 
absence of good reasons for non-performance of 
duties, and the fault of the debtor due to the lack 
of valid reasons for non-performance of obliga-
tions. However, the debtor is obliged to fulfil its 
obligation even after the expiration of the terms 
of its performance, even if the value of the subject 
of the obligation decreases, the debtor must pay 
monetary compensation for it, which is defined 
in the contract, moreover, the creditor can charge 
interest for late performance of obligations.

The Ukrainian legal system is aimed at Eu-
ropean integration, so the norms of Roman law 
regarding market relations are beginning to be 
actively used. Therefore, there was a need for a 
precise formulation of Roman law, in particular, 
in the field of regulating relations of obligations. 
Now Roman law manifests itself as the most 
developed and complete law, containing regula-
tors necessary for society in general and for its 
main groups in particular. Therefore, Ukrainian 
civil legislation borrows verbal and literal forms 
of contracts.

Classical Roman law does not provide that 
the conclusion and execution of a contract takes 
place simultaneously. However, according to Arti-
cle 668 of the Civil Code of Ukraine (2003), the 
buyer is responsible for accidental destruction or 
damage to the object of the contract from the date 
when the contract was concluded. Contracts were 
classified into paid ones, which included a pur-
chase and sale agreement, and gratuitous ones (a 
loan agreement). This classification is also partly 
borrowed from Roman treaty law. The loan agree-
ment (commodatum) according to Roman law, 

there is a real contract according to which one 
person (the commodore) must transfer a certain 
item to another person (the commodore) for tem-
porary and gratuitous use for the period provided 
for in the agreement (Sloma, 2019). According 
to the Civil Code of Ukraine, the parties to a loan 
agreement are the lender and the user. A loan 
agreement is an ancient type of real contracts that 
has been preserved in domestic civil legislation.

In Roman contract law, an obligation was a 
personal concept that gave the creditor the right 
to demand its fulfilment from the debtor. In the 
civil legislation of Ukraine, obligations consist of 
legal relations between the parties to the contract, 
which in turn divide the relations into two groups, 
in each of which the obligations are assigned to 
both the creditor and the debtor.

In general, the specific features of the im-
plementation of the contractual norms of Roman 
law in the civil legislation of Ukraine require a de-
tailed study, which should be devoted to a sepa-
rate scientific study.

Conclusions

In the course of the study, it was concluded that 
during the formation of Roman law, a transition 
was made from the leading role of torts to giving 
preference to contracts (contractual obligations). 

Obligations are classified according to a 
four-member structure: contracts, torts, qua-
si-contracts, and quasi-contracts. Contracts ap-
peared later, but for a long time in terms of lia-
bility for non-compliance with the conditions 
defined in contracts, they were no different from 
torts and became more perfect only during the 
time of classical Roman private law.

Contractual obligations in Roman private 
law were formed based on the terms contractus, 
which means an agreement that aims to create 
obligations, and pacta conventa, which meant an 
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informal agreement that was not endowed with 
call sign protection. However, in ancient Roman 
law, these terms did not have full legal force and 
provided only for those duties that differed from 
offences and had an objective meaning.

With the development of economic relations 
in Ancient Rome, the contract in its previous 
forms ceased to be relevant. Consequently, new 
forms of contractual obligations began to emerge 
that lacked solemn components and formalities in 
their content. Currently, these new forms cannot 
keep up with the rapid increase in their quanti-
ty and can impede the reform of economic life. 
Due to the economic crisis, changes were made in 
the legislation to support debtors, and a ban on 
charging too much interest was established.

Notably, these changes had a negative impact 
on contractual obligations in general. This led to 
the emergence of new types of contracts, devoid 
of burdensome formalism and solemnity of their 
implementation. Accordingly, it was possible to 
observe the consolidation of all existing obliga-
tions into a certain system.

In the course of a comparative analysis of 
Roman contract law and the civil law of Ukraine, 

their common and distinctive features were de-
termined. It is concluded that such legal catego-
ries as ownership, emphyteusis, superficies, and 
easement were borrowed from the norms of Ro-
man law. Certain differences can be observed in 
the loan agreement, which was also borrowed 
from Roman contract law. The difference in the 
loan agreement under civil legislation lies in the 
fact that this type of agreement can be defined as 
both a consensual and a real contract, whereas 
under Roman law, this type of contract was de-
fined as consensual. According to previous prac-
tice, the implementation of the norms of Roman 
law in Ukrainian legislation takes place both in 
full and with the application of certain changes.

In the future, it is planned to examine in de-
tail the implementation of the norms of treaty Ro-
man law to improve the current civil legislation 
of Ukraine in the context of European integration. 
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Анотація

Римське право – це основа для багатьох сучасних західноєвропейських правових систем, 
ним керується переважна більшість науковців та юристів сьогодення. Зобов’язання – один 
з головних правових засобів, за допомогою яких регулювався торговий обіг на різних етапах 
розвитку людства. Актуальність теми наукового дослідження полягає в тому, що вивчення 
підстав для виникнення зобов’язань в римському праві дають змогу визначити шляхи 
вдосконалення правового регулювання відповідних правовідносин у сучасних реаліях. Мета 
цієї статті – дослідити виникнення інституту договірних зобов’язань та його окремих видів у 
римському приватному праві. За допомогою методу аналізу та синтезу виокремлено відмінності 
системи підстав виникнення зобов’язань на різних етапах розвитку цього інституту. У статті 
проаналізовано поняття договору як однієї з підстав для виникнення зобов’язань у римському 
приватному праві. Коротко схарактеризовано систему зобов’язань Стародавнього Риму. 
Виділено основні етапи еволюції зобов’язальних правовідносин розглянутого історичного 
періоду. Досліджено погляди різних науковців на підстави виникнення зобов’язань у римському 
приватному праві. Зроблено висновки, що першими видами зобов’язань у Стародавньому Римі 
були ті, що виникали з правопорушень (делікти), а договірні зобов’язання з’явилися пізніше 
в результаті удосконалення системи права. Досліджено, як змінювалися погляди на підстави 
виникнення зобов’язання, у якому провідна роль відводиться вже не деліктам, як це було в 
ранньому римському праві, а контрактам (договорам). Практична цінність роботи полягає 
в тому, що після аналізу, проведеного в дослідженні, з’явилася можливість порівняти та 
вдосконалити сучасну систему зобов’язань відповідно до римського приватного права

Ключові слова: контракти; пакти, позовний захист; делікти; стипуляція; новація
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 Abstract 

The relevance of the study is driven by the need to elucidate the essence of 
veterinary and sanitary control over the movement of animals at the national 
level to facilitate its further correlation with the experiences of European 
countries. The purpose of the study is to analyse the state of the legal 
provision in the defined sphere and formulate suggestions for enhancing the 
legal regulation of state veterinary and sanitary control over the movement of 
animals. The paper uses a system of general scientific methods of cognition 
(dialectical, formal-logical, analysis, and synthesis), and a special formal-legal 
method. The paper analyses the national experience of legal regulation of state 
veterinary and sanitary control over the movement of animals through the 
disclosure of its features. The essence of state veterinary and sanitary control 
during the movement of animals is established and its place in the legal 
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Introduction

It is the duty of modern society to preserve all 
species of animals that exist on the planet for fu-
ture generations and safeguard its own species 
from hunger and various diseases, some of which 
are also transmitted by animals. Therefore, within 
the framework of implementing the principle of 
sustainable development in international and na-
tional legislation, a special area has been formed 
– veterinary legislation. Its purpose is to record 
various epizootics, define means and methods for 
animal prevention, diagnosis, and treatment, and 
determine veterinary and sanitary quality and 
safety of animals and animal products at different 
stages of their use, to ensure biological security.

One of the effective legal measures in this 
field is the implementation of veterinary and san-
itary control in animal husbandry, which includes 
various checks, observations, examinations, in-
ventory, record-keeping, inspection, supervision, 
expert analysis, etc., performed by specially au-
thorised bodies of state executive power.

State veterinary and sanitary control over the 
movement of animals is an integral part of state 
control in animal husbandry, but it has its own 
specific features, which this paper addresses.

The preparation of this study occurred during 
a period when considerable changes were made 
to veterinary legislation due to the Eurointegra-
tion processes. In particular, the Law of Ukraine 
“On Veterinary Medicine” (2021) was adopted in 
a new edition. However, due to the military ag-
gression by the Russian Federation in 2022, the 
effective date of the law was postponed to the 
post-war period. Meanwhile, the state is actively 
developing bylaws to implement the provisions of 
the new version of the law and regulations that 
govern the implementation of state veterinary 
and sanitary control during the war period. Con-
sidering this, when disclosing the specifics of this 
issue, the paper will analyse all the current legis-
lation on this issue.

Certain aspects of the legal foundations of 
state control during the movement of animals 
have been the subject of several studies. In par-
ticular, L.  Weber and D.  Meemken (2018) con-
ducted an analysis of the status quo of current 
measures related to cleaning and disinfection of 
transport vehicles used for animal transportation 
at five different industrial slaughterhouses in Ger-
many. This allowed the authors to draw practical 

system is determined. The boundaries of the legal regulation of this issue are outlined, legal forms of 
implementing such control, subjects and objects of such activity, the sequence of procedures required 
by veterinary-sanitary legislation for animal movement, and the specificities of legal responsibility for 
violations of veterinary and sanitary requirements during animal transportation are defined. The need to 
develop normatively established requirements for the safe movement of animals is substantiated, which 
encompass not only the procedures for protecting animals from epizootics and cruel treatment during 
their preparation for transportation or during transportation itself but also ensure the population’s 
access to quality and safe food products while guaranteeing the well-being of the animals. The practical 
importance of the paper lies in a number of proposals for improving Ukrainian legislation in this area

Keywords: biological safety; epizootics; state control; veterinary medicine; inspection; inventory; 
expert (laboratory) report; accounting
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conclusions about the effectiveness of veterinary 
legislation concerning this issue. A.  van  Soom 
et al. (2007) elucidate the features of moving 
embryos of cattle due to major risks of patho-
gen contamination originating from donor ani-
mals and the surrounding natural environment. 
N.  Bachelard  (2022) conducted a legal analysis 
of the practical application of EU directives and 
regulations regarding the protection of animals 
during transportation, highlighting the frequent 
non-compliance with the requirements outlined 
in these documents, resulting in animal deaths. 
He attributes this to ineffective veterinary and 
sanitary control conducted before and during an-
imal transportation, and the absence of legislative 
definitions for maximum travel durations for ani-
mals. The author supports legislative novelties in 
New Zealand and the United Kingdom prohibiting 
the export of animals for slaughter. Meanwhile, 
M.S. Herskin and T. Duffield (2020) explored the 
global experience of legal provisions ensuring the 
well-being of animals during their transportation 
for slaughter. A. Tateo et al. (2022) devoted their 
paper to the analysis of scientific literature on 
compliance with the requirements for the well-be-
ing of dogs and cats during their transportation in 
Europe. S.S. Nielsen et al. (2022) investigated the 
specific features of legal regulation of the welfare 
of cattle during transportation and the practice of 
its implementation. An interdisciplinary analysis 
of the damage caused by legal and illegal sales 
of wild animals is conducted by T.  Wyatt et al. 
(2022), who provide examples of animal mistreat-
ment during their preparation for transportation 
for the purpose of subsequent sales. They pro-
pose introducing the principle of “species justice” 
into international and national legislation, a prin-
ciple also endorsed by the authors of this study.

In Ukrainian legal science, individual as-
pects of this type of control have been the subject  

of study. I.V.  Luchko (2021) examined the con-
cept of veterinary and sanitary control and 
supervision, although not providing her own 
scientific definition, she established a correla-
tion between the concepts of “supervision” and 
“control”. A.I. Hodiak (2018) analysed Ukrainian 
legislation regulating the procedures for state 
veterinary and sanitary control in export-import 
operations, assessing its effectiveness and the 
need for improvement. A.H. Bondar (2015) and 
M.Yu. Kravchuk (2011) formed the general the-
oretical foundations of such control and super-
vision, including specific aspects of state control 
and supervision during animal transportation, in 
their dissertations focusing on the legal nature 
of control and supervision activities in Ukrainian 
agriculture.

The specific features of veterinary and san-
itary control have been the subject of studies 
by experts from various fields. For example, the 
features of veterinary radiological control are 
presented in the joint work of T.O. Prokopenko et 
al. (2009). The impact of epizootics on the coun-
try’s biological security and the main principles 
of overcoming them are discussed by M.V.  Veli-
chko (2021).

However, a comprehensive examination of 
the legal aspects of state veterinary and sanitary 
control over the movement of animals has not 
yet been addressed, making the relevance of this 
study evident.

The purpose of the study is to characterise 
the state of legal provisions concerning state 
veterinary and sanitary control over the move-
ment of animals and provide suggestions for its 
improvement.

Materials and Methods

Among the general scientific methods used, di-
alectical, formal-logical, analysis and synthesis 
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methods were primarily applied, and the for-
mal-legal method was used from the special le-
gal methods. The dialectical method was used to 
identify methodological approaches to examining 
the legal foundations of state veterinary and san-
itary control over the movement of animals. The 
formal-logical method facilitated the characteri-
sation of the content of the categorical framework 
of the study. The analysis method was employed 
in describing the legislation in the field of state 
veterinary and sanitary control over the move-
ment of animals. The synthesis method helped 
determine the place of regulations governing 
relations in the sphere of state veterinary and 
sanitary control over the movement of animals 
in Ukrainian legislation. The formal-legal method 
aided in investigating the content of legal norms 
in the relevant legislation and outlining prospects 
for its development.

The main provisions and results of the study 
are formulated based on an analysis of the norms 
of international and national legislation. In par-
ticular, the following provisions were used in the 
study: United Nations Convention on the Carriage 
of Goods by Sea (1978), Convention on the Inter-
national Road Carriage of Passengers and luggage 
(1997), Agreement on International Passenger 
Traffic by Rail (1951), Laws of Ukraine “On Veter-
inary Medicine” (1992; 2021), “On State Control 
over Compliance with the Legislation on Food 
Products, Feed, By-Products of Animal Origin, An-
imal Health and Welfare” (2017), “On By-Products 
of Animal Origin, not Intended for Human Con-
sumption” (2015), “On Feed Safety and Hygiene” 
(2017), “On Identification and Registration of 
Animals” (2009), “On the Protection of Personal 
Data” (2010), “On the Protection of Animals from 
Cruelty” (2006), code of Ukraine on administra-
tive offences (1984), Criminal Code of Ukraine 
(2001), and a considerable number of bylaws.

Results

Scientific approaches to defining the concept  
of state veterinary and sanitary control over 
the movement of animals
In modern conditions, the function of state veter-
inary and sanitary control over the movement of 
animals is becoming increasingly significant. It is 
believed to have been initiated in the early 1990s, 
particularly with the adoption of Council Direc-
tive 91/628/EEC on the Protection of Animals 
During Transport (1991) within all EU member 
states, which was later amended by Council Reg-
ulation (EC) No. 1/2005 on the Protection of An-
imals During Transport and Related Operations 
(2004) (Corson & Anderson, 2008; Cussen, 2008). 

This Regulation establishes a set of require-
ments for animal transport, including: the fitness 
of animals for transport; the availability of nec-
essary means for transportation, loading, and 
unloading of animals; properly trained personnel 
for handling animals; adequate vehicle movement 
and proper care for animals (space, food, and wa-
ter); a list of animals eligible for transportation; 
types of transportation, and more. All of these re-
quirements are subject to mandatory veterinary 
and sanitary control and supervision by specially 
authorised entities. The main goal of this Regu-
lation is to prevent injuries or undue suffering of 
animals during their transport, to minimize long 
journeys for animals, and to protect the welfare 
and health of animals before, during, or after their 
transport, which are now quite common in prac-
tice (Padalino et al., 2018; Boada-Saña et al., 2021).

As part of the European integration process-
es in Ukraine, measures related to the adaptation 
of Ukrainian legislation to EU requirements in 
various areas of society, including veterinary and 
sanitary control over the movement of animals, 
are of immense importance (Order of the Cabinet 
of Ministers of Ukraine No. 228-r…, 2016).
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The Ukrainian Law “On Identification and 
Registration of Animals” (2009) elaborates on 
this process, the result of which is a change in the 
ownership or keeper of an animal, or a change in 
the animal’s place of residence. Moreover, it is im-
portant to differentiate the procedure of “animal 
movement” from the process of “animal migra-
tion” (from Latin “migration” – migration, move-
ment) (Lanovenko & Ostapishyna, 2013). Animal 
movement is an external influence by humans on 
animal liberty, whereas animal migration occurs in 
accordance with their natural instincts and is not 
subject to legal regulation, only legal protection.

This distinction is crucial for this study since 
state veterinary and sanitary control applies to 
both domestic and wild animals. According to Ar-
ticle 1 and Article 15 of the current Law of Ukraine 
“On Veterinary Medicine” (1992), the term “ani-
mals” includes mammals, domestic birds, birds, 
bees, insects, fish, crustaceans, molluscs, frogs, 
amphibians, and reptiles.

However, Article 45 of the Law of Ukraine “On 
Veterinary Medicine” (2021) in its revised version 
narrows down the list of animals to which re-
quirements for their movement apply. This study 
exclusively pertains to domestic animals. This 
might be because the handling of wild animals 
that are in captivity or semi-captive conditions 
is extensively regulated by nature conservation 
legislation. Nonetheless, veterinary and sanitary 
control is also obligatory for such animals (Order 
of the Ministry of Environmental Protection of 
Ukraine No. 429…, 2010). Thus, the scope of state 
veterinary and sanitary control encompasses 
both domestic and wild animals.

Article 45, Part 2 of the Law of Ukraine “On 
Veterinary Medicine” (2021) in its revised version 
establishes specific requirements for the move-
ment of domestic terrestrial animals. According 
to these requirements, an animal can be moved 

only if it originates from an approved and regis-
tered animal facility, is identified and registered 
in special registries, and possesses relevant veter-
inary and identification documents.

To understand the veterinary and sanitary 
requirements imposed on the movement of do-
mestic and wild animals at each stage, a detailed 
legal analysis is necessary.

Features of state veterinary and sanitary 
control at the stage of approval and 
registration of animal facilities
Veterinary legislation provides the definition of 
“animal facility”, which encompasses any territo-
ry, fixed objects, equipment, or vehicles, intended 
for breeding, rearing, keeping, quarantine, move-
ment, training, competitions, exhibitions, con-
tests, capture, slaughter, or circulation of animals, 
their biological products, reproductive material, 
veterinary drugs, medicinal feeds, and handling 
of by-products of animal origin.

Such animal facilities are subject to manda-
tory state approval and registration, which con-
firms their veterinary and sanitary compliance 
for conducting animal husbandry. Currently, only 
those animal facilities that pose significant risks 
of disease outbreaks and spread are subject to 
state approval (Resolution of the Cabinet of Min-
isters of Ukraine No. 478…, 2022). The approval 
of such facilities is an essential element of their 
subsequent operation. Without such approval, the 
operation of the facilities is prohibited.

It is important to note that the legislation 
also defines specific requirements for animal col-
lection centres (Order of the Ministry of Agrarian 
Policy and Food of Ukraine No. 323…, 2022). Ac-
cording to these requirements, during inspections, 
veterinary inspectors should focus on compliance 
with isolation and biosecurity requirements for 
the premises, structures, equipment of such cen-
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tres, and personnel. One of the methods of state 
veterinary and sanitary control at this stage is the 
inspection of livestock facilities for the purposes 
of their approval. Such inspections are a mandato-
ry component of the process of approving animal 
facilities, conducted by the territorial authority 
of the state consumer service, during which the 
compliance of these facilities with the require-
ments of the current legislation is confirmed.

During such inspections, state veterinary in-
spectors conduct special sampling (Order of the 
Ministry of Agrarian Policy and Food of Ukraine 
No.  131…, 2012; Order of the Ministry of Eco-
nomic Development, Trade and Agriculture of 
Ukraine No. 689…, 2020; Order of the Ministry of  
Economic Development, Trade and Agriculture of 
Ukraine No.  224…, 2021) for further laboratory 
analysis. During the sampling process, state vet-
erinary inspectors fill out a special form of an act 
(Order of the Ministry of Agrarian Policy and Food 
of Ukraine No. 490…, 2018).

Based on the results of the conducted labo-
ratory analysis, a decision is made to approve the 
animal facility, and a registration number is as-
signed, which should be entered into the State Reg-
ister of Animal Facilities and Market Operators.

It is considered that from this moment, the 
procedure of state registration of such facilities 
begins (Resolution of the Cabinet of Ministers of 
Ukraine No. 461…, 2022), which is performed by 
the State Consumer Service based on the opera-
tor’s application and may include direct regis-
tration of the facility, and registration of animals, 
anti-epizootic measures, or even the results of 
state control. In addition, both individual animal 
facilities and their groups are subject to state reg-
istration (Order of the Ministry of Agrarian Policy 
and Food of Ukraine No. 511…, 2022).

The procedure for registering such animal 
facilities involves entering relevant data into the 

State Register of Animal Facilities (Order of the 
Ministry of Agrarian Policy and Food of Ukraine 
No. 211…, 2022). However, it should be noted that 
this procedure only started in Ukraine on March 
21, 2023, indicating the absence of prior legal 
regulation of such relationships and consequently 
the lack of implementation practice.

The next important step for the unhindered 
movement of pets is to bring such facilities in line 
with the requirements of the legislation on animal 
identification and registration.

According to Article 4 of the Law of Ukraine 
“On Identification and Registration of Animals” 
(2009), the object of identification and registra-
tion is farm animals: cattle, horses, pigs, sheep, 
goats. Each animal is assigned an individual iden-
tification number, which makes it easier to iden-
tify the animal during various procedures (vete- 
rinary checks on facility premises, movement, 
sale, slaughter of animals, etc.) and determine its 
health status. This identification number is man-
datory and is entered into the Unified State Regis-
ter of Animals (Order of the Ministry of Agrarian 
Policy and Food of Ukraine No. 578…, 2012). The 
process of animal identification and registration 
is conducted by the State Enterprise “Animal 
Identification and Registration Agency” (Order 
of the Ministry of Agrarian Policy of Ukraine No. 
213…, 2002). After identification and registration, 
the animal owner is provided with identification 
documents of a prescribed format (Resolution 
of the Cabinet of Ministers of Ukraine No. 857…, 
2013; Order of the Ministry of Agrarian Policy and 
Food of Ukraine No. 288 …, 2014).

It should also be noted that besides data 
about the identified animal, information about its 
owner and farm is entered into the Animal Reg-
ister. The collection, accumulation, and process-
ing of data about animal owners are performed 
in accordance with the requirements of the Law 
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of Ukraine “On the Protection of Personal Data” 
(2010). Furthermore, legislation defines special 
requirements for the identification and regis-
tration of specific types of animals (Order of the 
Ministry of Agrarian Policy and Food of Ukraine 
No. 642…, 2017; Order of the Ministry of Agrari-
an Policy of Ukraine No. 496…, 2004; Order of the 
Ministry of Agrarian Policy and Food of Ukraine 
No. 639…, 2017; Order of the Ministry of Agrarian 
Policy and Food of Ukraine No. 20…, 2018).

The specificity of state veterinary and san-
itary control during the identification and reg-
istration of domestic animals is determined by 
legislation on animal protection from cruelty. For 
example, according to the Decision of the Kyiv City 
Council No.  1079/3912 (2007), such identifica-
tion within the territory of Kyiv is performed by 
the municipal enterprise “Animal Identification 
Center”, which issues a registration certificate 
and an individual identification mark (token) for 
the animal. In addition, state veterinary medicine 
inspectors acquaint the animal owner with veter-
inary-sanitary requirements for its keeping, espe-
cially during movement.

Special requirements for registration are 
also established for wild animals (Order of the 
Ministry of Environmental Protection and Natu-
ral Resources of Ukraine No. 206…, 2020). These 
requirements concern animals that have been re-
moved from their natural habitat for the purpose of 
providing assistance to regional rescue and reha-
bilitation centres and information about which is 
recorded in the Journal of Registration of Influx of 
Wild Animals. The identification of such animals is 
performed through microchipping and/or visual 
identification methods (clipping, banding, etc.).

It is worth noting that due to the introduction 
of martial law in Ukraine, which led to the inabil-
ity to import or produce two-component ear tags 
for the identification of farm animals, a decision 

was made to perform the identification of pigs, 
cattle, sheep, and goats using one-component ear 
tags produced in Ukraine until the end of martial 
law and one year after its conclusion (Order of the 
Ministry of Agrarian Policy and Food of Ukraine 
No.  264…, 2022). The situation with microchip-
ping wild animals during the state of emergency 
remains unknown, but mass injuries and fatalities 
of such animals due to combat actions in Ukraine 
are already a fact (Andreikovets, 2022).

Current legislation clearly prohibits the 
movement of animals in the absence of confirm-
ing documents for their identification and per-
mits issued by the Chief State Veterinary Medicine 
Inspector (Part 5 and Part 6 of Article 15 of the 
Law of Ukraine “On Veterinary Medicine”, 1992).

Therefore, the next crucial step for animal 
movement is the preparation of accompanying 
documentation.

Features of state veterinary-sanitary control 
during the preparation of accompanying 
documentation for animal movement
Depending on the type of animal movement, the 
legislation specifies the necessity to present the 
following documents to the carrier of animals 
and the veterinary inspector: 1) an international 
veterinary certificate; 2)  a veterinary certificate 
(within Ukraine); or 3)  a veterinary reference 
(within a district) (Resolution of the Cabinet of 
Ministers of Ukraine No.  857…, 2013). These 
documents are issued by specialised subjects of 
veterinary medicine (state veterinary medicine 
inspectors, authorised veterinary doctors: heads 
of the State Service of Ukraine for Food Safety 
and Consumer Protection in regions and Kyiv city, 
state veterinary medicine institutions, regional 
services of state veterinary-sanitary control and 
supervision at state borders and transportation, 
or licensed veterinary doctors).
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As for wild animals, Ukrainian legislation 
defines a separate procedure for issuing accom-
panying documents for their transportation (Res-
olution of the Cabinet of Ministers of Ukraine 
No.  953…, 2007). According to this regulation, 
permits for the import and export of samples, and 
certificates for mobile exhibitions, re-export, and 
introduction of marine samples, are issued by the 
Ministry of Environmental Protection and Nat-
ural Resources of Ukraine and the State Agency 
for Land Reclamation and Fisheries of Ukraine 
for sturgeon fish and products made from them. 
However, for these animals, the issuance of ac-
companying veterinary documents, specifically 
veterinary-sanitary passports or veterinary cer-
tificates, is also required (Resolution of the Cab-
inet of Ministers of Ukraine No.  1402…, 2011). 
The relevant requirements also apply to pets. 
According to the provisions of the current Law 
of Ukraine “On Veterinary Medicine” (1992) and 
Order of the Ministry of Environmental Protec-
tion of Ukraine No.  429 (2010), the list of such 
documents is more comprehensive. It includes an 
international veterinary certificate, a veterinary 
certificate, a veterinary card, and a veterinary and 
sanitary passport for an animal.

This situation raises the question of the 
need to harmonise various regulations in terms 
of defining a unified list of veterinary docu-
ments issued to animals for their subsequent 
movement. Therefore, at the moment of mov-
ing the animals described in this section, their 
owner (carrier) is obliged to have the following 
documents:
  certificate of registration of livestock fa-

cilities and market operators in the relevant state 
register for pets;
 certificate of assignment of an identifica-

tion number to an animal in the Unified State Reg-
ister of Animals;

 veterinary certificate / card / reference / 
veterinary and sanitary passport for the animal.

Features of state veterinary-sanitary control 
during the transportation stage of animals
The rules for animal transportation are defined 
by Article 15, Paragraph 4 of the Law of Ukraine 
“On Veterinary Medicine” (1992), Article 11 of 
the Law of Ukraine “On the Protection of Animals 
from Cruelty” (2006), the Rules for the Transpor-
tation of Animals (Resolution of the Cabinet of 
Ministers of Ukraine No.  1402…, 2011), and the 
Rules for the Transportation of Animals, Birds, 
and Other Goods Subject to State Veterinary-San-
itary Control (Order of the Ministry of Transport 
of Ukraine No. 873…, 2002).

These regulations prohibit the export of an-
imals from a region or herd where, due to suspi-
cion of an epizootic or its manifestations, restric-
tions on cattle movement have been imposed. 
From the herd, only clinically healthy animals that 
are identified and registered in the appropriate 
manner are allowed to be exported.

According to point 23 of the Rules for the 
Transportation of Animals (Resolution of the Cab-
inet of Ministers of Ukraine No.  1402…, 2011), 
transportation of animals is allowed only after 
the carrier receives veterinary documents for the 
animals to be transported from the sender. These 
documents must be attached to the transporta-
tion document. Additionally, according to point 
24 of the mentioned Rules, the conditions of an-
imal transportation are verified by a specialist in 
the field of veterinary medicine. When importing 
into Ukraine or exporting beyond its borders, ob-
jects of the animal world are subjected to both 
veterinary-sanitary and ecological control, which 
includes monitoring compliance with animal pro-
tection from cruelty requirements (Resolution 
of the Cabinet of Ministers of Ukraine No. 275…, 
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2017). Such transportation can be conducted by 
road, rail, sea, and air transport, each of which has 
its own characteristics.

In addition to the above-mentioned rules for 
the transportation of animals, the specifics of such 
types of animal transportation are regulated by a 
considerable list of regulatory documents: Unit-
ed Nations Convention on the Carriage of Goods 
by Sea (Hamburg Rules) (1978); Convention on 
the International Road Carriage of Passengers 
and Baggage (1997); Agreement on Internation-
al Passenger Traffic by Rail (SMPS) (1951) with 
updates; Order of the Ministry of Transport and 
Communications of Ukraine No.  1196 “On the 
Approval of the Rules for the Transportation of 
Passengers, Baggage, Cargo and Mail by Railway 
Transport of Ukraine” (2006); Order of the State 
Aviation Service of Ukraine No. 1239 “On the Ap-
proval of the Aviation Rules of Ukraine “Rules of 
Air Transportation and Passenger and Baggage 
Service” (2018); Order of the Ministry of Agrari-
an Policy and of Food of Ukraine No. 553 “ On the 
Approval of the Requirements for Importing (For-
warding) into the Customs Territory of Ukraine 
Live Animals and Their Reproductive Material, 
Food Products of Animal Origin, Fodder, Hay, 
Straw, as well as by-Products of Animal Origin and 
Products of Their Processing” (2018), etc.

According to Article 15, Paragraph 4 of 
the Law of Ukraine “On Veterinary Medicine” 
(1992), “loading, unloading, or transhipment of 
animals onto a transport vehicle is allowed only 
in places that have facilities that comply with 
veterinary-sanitary measures.” Article 11 of the 
Law of Ukraine No. 3447-IV “On the Protection 
of Animals from Cruelty” (2006) requires ad-
herence to animal welfare rules during their 
transportation (providing for their food, water, 
protection from harmful external influences, 
preventing injury or death, etc.).

The Rules for the Transportation of Animals 
establish specific requirements for the transpor-
tation of domestic animals (points 40-44), live-
stock (points 45-54), and wild animals (points 
55-64). Special requirements for transportation 
are also established for species of wild fauna that 
are under threat of extinction (Resolution of the 
Cabinet of Ministers of Ukraine No. 953…, 2007).

For example, when transporting animals by 
rail, veterinary-sanitary control is conducted by 
veterinary inspectors both at the sending sta-
tion and at the destination station. Veterinary 
inspection at the sending station is conducted 
before and during loading onto the wagon, and 
at the destination station – during unloading. In 
this process, the veterinary inspector examines 
the accompanying documentation, and if it cor-
responds, special markings regarding the inspec-
tion of animals are placed on the veterinary certif-
icate / document.

In the case of transporting animals by mul-
tiple modes of transportation, the inspection of 
goods with animals can be conducted both dur-
ing transportation and at transfer points to other 
modes of transportation.

Specific features of implementing state vet-
erinary-sanitary control over the transportation 
of animals during the period of martial law in 
Ukraine are also outlined in the Resolution of the 
Cabinet of Ministers of Ukraine No.  537 “Some 
Issues of State Control over Compliance with the 
Legislation on Food Products, Feed, By-Products 
of Animal Origin, Animal Health and Welfare, State 
Veterinary and Sanitary Control and the Import of 
Goods into the Customs Territory of Ukraine dur-
ing Martial Law” (2022).

Therefore, the legislation defines various pro-
cedures for animal transportation, which depend on 
the type of animal, its population, the type of trans-
port used, transportation conditions, and more.
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Discussion

Even at the European level, researchers (Dinu et 
al., 2018) and government officials (Council of 
the European Union, 2021) acknowledge that it 
is still impossible to obtain complete and reliable 
information about compliance with even minimal 
animal welfare requirements during their trans-
portation, despite numerous efforts to improve 
legislation in this field.

For instance, some researchers argue that 
the notion of “animal adaptability to transporta-
tion” does not exist a priori (Herskin et al., 2020), 
which means that the established list of cases in 
which animals are not subject to transportation 
(such as when injured, physiologically weak, or 
experiencing pathological processes) is question-
able (Dahl-Pedersen et al., 2018). Researchers 
demonstrate that even the usual treatment of an-
imals, the quality and safety of the premises, the 
size of the group in which the animal is kept be-
fore transportation (Šímová et al., 2016), and in-
troducing the animal into a new environment and 
mixing it with unfamiliar individuals, can cause 
extreme stress in the animal, possibly leading to 
death (Broom, 2019; Hubbard et al., 2021). Fur-
thermore, there are currently no official statistics 
on animal mortality during transportation, which 
affects the determination of the effectiveness of 
the established legislative requirements (Dinu 
et al., 2018). Official data on animal transporta-
tion is also limited (Padalino et al., 2018) and not 
sufficiently reliable (European Court of Auditors, 
2018), indicating potential issues with the qual-
ity of veterinary-sanitary control during animal 
transportation.

Therefore, in 2020-2021, both the Europe-
an Commission (2020) and the European Farm-
ers’ Organization (Animal transport: The revi-
sion..., 2021) raised the issue of the necessity for 
a further review and improvement of legislation  

regarding animal transportation. Furthermore, 
the European Commission has established a spe-
cial Platform for Animal Welfare to bring together 
governments from different countries, scientists, 
businesses, and non-governmental organisations 
to exchange advanced experiences in the field of 
animal protection (EU Platform on Animal Wel-
fare, n.d.), allowing Ukrainian representatives to 
join discussions related to further enhancing leg-
islation in this area.

Key legal measures to enhance the effective-
ness of legislation in this field should include the 
establishment of proper information institutions 
and legal accountability mechanisms concerning 
animal transportation.

Such responsibility can be based on both the 
ordinary prohibition of animal transportation 
without mandatory accompanying documents or 
with falsified documents and their return to the 
sender (Order of the Chief State Inspector of Veter-
inary Medicine of Ukraine No. 49…, 1999), as well 
as on retrospective liability. These types of liabil-
ity should apply to both individuals and legal en-
tities involved in animal transportation, and to of-
ficials responsible for veterinary-sanitary control.

In Ukraine, retrospective liability is currently 
defined within the general norms related to vio-
lations of animal registration and identification 
requirements, veterinary standards, and norms 
regarding animal protection from cruelty, includ-
ing: Article 89 of the Code of Ukraine on Adminis-
trative Offenses (1984) (hereafter – the Code) (re-
sponsibility for animal cruelty); Article 107 of the 
Code (violation of animal quarantine rules and 
other veterinary-sanitary requirements); Article 
107-2 of the Code (violation of legislation on an-
imal identification and registration); Article 188-
22 (failure to comply with lawful requirements of 
officials of the state sanitary-epidemiological ser-
vice and the state veterinary medicine service); 
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Article 251 of the Criminal Code of Ukraine (2001) 
(hereafter  – CCU) (violation of veterinary rules 
leading to an epizootic outbreak); Article 299 of 
the CCU (responsibility for animal cruelty), etc.

It is also important to note the legal norms 
outlined in the Law of Ukraine “On State Control 
over Compliance with the Legislation on Food 
Products, Feed, by-Products of Animal Origin, An-
imal Health and Welfare” (2017), particularly the 
provisions of Articles 65 and 66 of this law that 
define the specifics of legal responsibility for vio-
lations within the designated sphere, and the pro-
cedure for conducting investigations in such cases. 
However, due to the absence of criteria for animal 
welfare in Ukrainian legislation, the application of 
legal measures for violations of such laws during 
animal transportation is quite problematic. In ad-
dition, in Ukraine and at the European level, it is 
challenging to find statistical information regard-
ing the quantity and reasons for violations of vet-
erinary-sanitary legislation during animal trans-
portation, which underscores the necessity for the 
development of an informational policy in this field.

Conclusions

Based on the conducted study, the following ob-
servations can be made. State veterinary-sanitary 
control during animal transportation represents 
a type of state veterinary-sanitary control, which 
forms the basis for state oversight in animal hus-
bandry and the veterinary sector. It encompass-
es the enforcement of control and supervisory 
functions by specially authorised bodies of state 
executive authority during the movement of ani-
mals, involving changes in ownership or custodi-
anship. Such movement can occur within a single 
animal husbandry facility or between several 
facilities, including intraregional, intranational, 
and international movements. This control is  
realised through various forms such as inspec-

tion, approval, inventory, expert (laboratory) 
assessments, record-keeping, verification, ob-
servation, and examination. Entities responsible 
for the control and supervisory functions in this 
area may include the Ministry of Agrarian Policy 
and Food of Ukraine, the State Enterprise “Ani-
mal Identification and Registration Agency”, the 
State Service of Ukraine on Food Safety and Con-
sumer Protection, the Ministry of Environmental 
Protection and Natural Resources of Ukraine, the 
State Environmental Inspection, state veterinary 
inspectors, and veterinarians. The objects of state 
veterinary-sanitary control during animal trans-
portation are domestic and wild animals.

For unobstructed animal transportation, 
not only accompanying veterinary and identifi-
cation documents for the animals are required 
(veterinary certificate, certificate of assignment 
of identification number to the animal), but also 
documents proving origin from approved or reg-
istered animal husbandry facilities (certificate of 
state registration of the animal husbandry facili-
ty). In case of violation of legislation on state vet-
erinary-sanitary control during animal transpor-
tation, responsible individuals are subject to legal 
liability according to the general norms of violat-
ing animal registration and identification require-
ments, veterinary standards, and norms for ani-
mal protection from cruelty, which are provided 
for in administrative and criminal legislation.

The provisions of the Law of Ukraine “On Vet-
erinary Medicine” need to be aligned with exist-
ing legislation in terms of expanding the list of an-
imals subject to state veterinary-sanitary control. 
It is proposed to maintain the current version of 
the Law of Ukraine “On Veterinary Medicine”, in 
which it is stated that the scope of the law applies 
to all animals (mammals, domestic birds, birds, 
bees, insects, fish, crustaceans, molluscs, frogs, 
amphibians, and reptiles).
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fining the criteria for such welfare, which would 
enable more effective implementation of state 
veterinary-sanitary control in this regard.

Ultimately, the enhancement of the infor-
mation policy in the field of veterinary-sanitary 
control over animal transportation is necessary 

since the current policy inadequately reflects the 
quantity and reasons for violations in this sphere.

The identification of gaps in current legislation 
and the formulation of proposals for its improve-
ment offer prospects for investigating pressing 
issues related to state veterinary-sanitary control.
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Анотація

Актуальність роботи зумовлено потребою розкрити сутність ветеринарно-санітарного 
контролю за переміщенням тварин на національному рівні для можливості його подальшого 
співвідношення з досвідом європейських країн. Мета дослідження – проаналізувати стан 
правового забезпечення окресленої сфери та сформулювати авторські пропозиції щодо 
удосконалення правового регулювання державного ветеринарно-санітарного контролю за 
переміщенням тварин. У роботі використано систему загальнонаукових методів пізнання 
(діалектичний метод, формально-логічний метод, метод аналізу та синтезу), а також 
спеціальний формально-юридичний метод. Проаналізовано національний досвід правового 
регулювання державного ветеринарно-санітарного контролю за переміщенням тварин 
через розкриття його особливостей. Розкрито сутність державного ветеринарно-санітарного 
контролю під час переміщення тварин та визначено його місце в системі права, окреслено межі 
правового регулювання цього питання, правові форми здійснення такого контролю, суб’єкти 
та об’єкти такої діяльності, послідовність процедур, які вимагаються ветеринарно-санітарним 
законодавством для переміщення тварин, особливості юридичної відповідальності за 
порушення ветеринарно-санітарних вимог під час переміщення тварин. Обґрунтовано потребу 
розробити нормативно встановлені вимоги щодо безпечного переміщення тварин, які містять 
не лише порядок захисту тварин від епізоотій та жорстокого поводження під час їх підготовки 
до переміщення або самого переміщення, а й забезпечують населення якісною та безпечною 
харчовою продукцією та гарантують благополуччя тваринам. Практичне значення статті 
полягає в низці пропозицій щодо удосконалення українського законодавства в окресленій сфері

Ключові слова: біологічна безпека; епізоотія; державний контроль; ветеринарія; інспектування; 
інвентаризація; експертний (лабораторний) висновок; облік
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 Abstract 

The relevance of this study is associated with the acute shortage of organs for 
transplantation, which is a widespread issue in healthcare systems worldwide. 
The purpose of the study is to identify potential ways to increase the number 
of individuals providing posthumous consent for donation and, consequently, 
the availability of donor material in Ukraine, based on the experience of 
foreign countries. The study utilises general scientific methods (formal-logical, 
analysis, synthesis, comparison) and specific legal methods (formal-legal, 
comparative-legal) to gather, process, and present information. The paper 
analyses the international experience in the legal regulation of posthumous 
consent for donation and explores its implementation in Ukraine. The study 
establishes that some countries have partially addressed the problem of organ 
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Introduction

The Declaration of Istanbul on Organ Trafficking 
and Transplant Tourism (2008) begins with the 
following words: “Organ transplantation, one of 
the greatest medical success stories of the twenti-
eth century, has prolonged and improved the lives 
of hundreds of thousands of patients worldwide.” 
Each day, organ transplantation truly saves the 
lives of people, and with the development and ex-
pansion of deceased donor transplants, the num-
ber of saved lives has significantly increased.

According to the International Registry in 
Organ Donation and Transplantation 2021 (IRO-
DaT, 2022), in Ukraine, the number of individu-
als agreeing to posthumous donation is 7.71 per 
1 million population. The global leaders in this 
indicator are the United States with 41.60 per 1 
million population, followed by Spain with 40.80 
individuals and Iceland with 36.70 individuals. 
The lowest rates are found in the Philippines with 
0.02 individuals, Guatemala with 0.10 individuals, 
and Jordan with 0.19 individuals.

According to information from the Cabinet of 
Ministers of Ukraine in 2022, Ukrainian doctors  

performed 384 organ transplants, which is 20% 
more than in 2021. It is important that the per-
centage of organ transplants from a deceased  
donor is gradually increasing: from 53.7% in 2021 to 
55% in 2022 (Ministry of Health of Ukraine, 2023).

Despite the positive trend of increased sur-
geries, including those from deceased donors, 
there still exists a severe shortage of donor organs 
for transplantation in Ukraine and worldwide, 
making this topic issue relevant.

The issue of posthumous consent for dona-
tion has been a subject of study for many Ukrain-
ian and foreign researchers. In Ukraine, the legal 
regulation of consent for posthumous donation 
was studied by M.  Novytska in 2019, who con-
cluded that “due to such a critical situation with 
the transfer of anatomical materials and in view 
of the European integration course of our country, 
Ukraine should borrow and implement the suc-
cessful experience of foreign countries to create a 
truly effective system of transplantation.”

L.  Shepherd et al. (2022) investigated the 
benefits and drawbacks of a presumed consent 

shortage through legislative provisions allowing for the transplantation of organs from deceased donors. 
Ukraine has also conducted operations using posthumous donor material. During the investigation, it 
was found that in certain countries, including Ukraine, there is a presumption of donor dissent, meaning 
that a person is considered not willing to be a donor if they have not expressed their consent during 
their lifetime. Conversely, the concept of presumed consent considers a person to be a posthumous 
donor if they have not explicitly refused to be one during their lifetime. The study proposes and justifies 
the expediency of potential solutions to the organ shortage problem, including conducting extensive 
public awareness campaigns to promote the idea of posthumous donation, implementing presumed 
consent for posthumous donation, and continuing efforts to provide individuals with the option to make 
their choices regarding posthumous donation electronically. The results of this paper can be utilised to 
improve Ukrainian legislation in the field of posthumous donation and can be directly applied in the 
practices of legal professionals working in civil and medical law, and medical practitioners

Keywords: presumption of consent; active disagreement; presumption of disagreement; active  
consent; transplantation
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system, where a deceased person is considered 
willing to be a posthumous donor if they have 
not expressed their dissent during their lifetime. 
The researchers concluded that “it is important to 
target the negative affective attitudes that family 
members and long-standing friends may hold to 
support the advance directive of the deceased, 
improve approval of donation, and thus increase 
organ donation rates.”

Ethical decisions regarding the organ short-
age problem have become the subject of study by 
A.  Sterri et al. (2022), where researchers found 
that promoting posthumous donation as an act of 
altruism can increase the number of individuals 
who express their consent for posthumous dona-
tion during their lifetime since “it facilitates praise 
by the community and gives the donors security 
in the conviction that they did the right thing.”

An urgent issue among researchers is the 
establishment of ways to increase the number 
of potential posthumous donors. Thus, J.A.  Par-
sons (2021) suggested that the success of Spain in 
posthumous donation is due to the educational ef-
forts of doctors. X. Symons and B. Poulden (2022) 
concluded on the necessity of mandatory expres-
sion of a person’s position on organ donation af-
ter their death.

Every year, the number of organ transplanta-
tion surgeries in Ukraine is increasing, as is the 
number of individuals consenting to posthumous 
donation. However, the number of posthumous 
donors does not meet the demand of the country. 
Hence, the purpose of this paper is to analyse the 
international experience in the legal regulation of 
posthumous consent for donation and explore its 
implementation in Ukraine. To achieve this pur-
pose, the following tasks were performed: analy-
sis of the state of legal regulation of posthumous 
donation in Ukraine; investigation of the legal 
regulation of posthumous consent in countries 

where presumed donor dissent is applied; exami-
nation of the legal regulation of posthumous con-
sent in countries where presumed donor consent 
is applied; analysis of the experience of foreign 
countries for possible implementation in Ukraine; 
development of proposals for implementing the 
legal regulation of posthumous donation from 
foreign countries into Ukraine.

Materials and Methods

During the study, the main regulations regard-
ing posthumous donation in Ukraine and post-
humous consent in foreign countries, including 
Spain, the United Kingdom, Germany, the Nether-
lands, Austria, and others, are analysed.

Most attention is paid to Civil Code of Ukraine 
(2003), Law of Ukraine “On the Application of 
Tansplantation of Anatomical Materials to Hu-
mans” (2018), Law of Ukraine “On Making Chang-
es to Some Laws of Ukraine Regulating the Issue 
of Transplantation of Anatomical Materials into 
Humans” (2021), Declaration of Istanbul on organ 
trafficking and transplant tourism (2008), etc.

In investigating the legal regulation of grant-
ing consent to posthumous donation in foreign 
countries and the possibility of its implementa-
tion in Ukraine, a number of research methods are 
used: description, comparison, system-structural 
approach, ascending from abstract to concrete, 
induction, deduction, analysis, synthesis, and the 
historical method.

Using the comparative method, the global 
systems of obtaining consent for posthumous do-
nation, namely presumed consent and presumed 
dissent of the donor, were investigated, and con-
clusions were drawn regarding the impact of each 
system on the development of transplantation in 
the respective country. The descriptive method 
provided a general understanding of the state and 
development of posthumous donation worldwide.
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The systemic-structural approach was used 
to investigate the main regulations regarding 
posthumous consent in Ukraine and some foreign 
countries. The analysis method helped examine 
specific elements of the legal system of certain 
foreign countries concerning the regulation of 
posthumous donation. Through synthesis, an un-
derstanding of the legal system of specific coun-
tries as a whole was achieved.

The deductive method facilitated the transi-
tion from investigating the legal system of some 
foreign countries to the regulation of specific legal 
relations – posthumous consent for donation. The 
inductive method was applied to elucidate the im-
pact of specific legal phenomena, such as the in-
troduction of presumed donor consent, on the le-
gal system and citizens of the country as a whole.

The historical method was employed to ex-
amine the process of some countries transition-
ing from one system of posthumous consent to 
another, including additional actions taken by the 
governments of these countries (writing letters, 
surveys when obtaining a driver’s license, etc.).

Results and Discussion

As of today, there are two global systems for ob-
taining consent regarding posthumous donation: 
the opt-in system (active consent) and the opt-out 
system (active dissent). Under the opt-in system, 
it is assumed that if a person has not expressed 
consent for posthumous donation during their 
lifetime, they are considered not willing to become 
a posthumous donor. In contrast, under the opt-
out system, if a person has not expressed dissent 
for posthumous donation during their lifetime, 
they are considered willing to become a posthu-
mous donor. It is known that “both systems are 
approved by the World Health Organization and 
both are used in practice in different countries of 
the world” (Silchenko & Volodina, 2018).

In Ukraine, the right to donation, including an 
individual’s right to independently allow or pro-
hibit the use of their organs and other anatomical 
materials after death, is established in the Civil 
Code of Ukraine (2003). A person can provide 
written consent for the donation of their organs 
and other anatomical materials in case of their 
death or prohibit it.

If a person has not expressed consent or 
dissent for posthumous donation during their 
lifetime, their consent is requested from their 
relatives. Law of Ukraine “On the Application of 
Tansplantation of Anatomical Materials to Hu-
mans” (2018) defines the list of persons who can 
provide consent for organ retrieval – the spouse 
or one of the close relatives of the deceased (chil-
dren, parents, siblings). In the absence of a spouse 
or close relatives, consent is requested from the 
person who undertook to bury the deceased.

Thus, in Ukraine, the presumption of dis-
sent for posthumous donation is in effect, which 
means that a person is considered not willing to 
become a posthumous donor if they have not con-
sented to it during their lifetime according to the 
established legislation. 

To register their consent for posthumous do-
nation in Ukraine, a person must personally fill 
out the relevant paperwork at one of the medical 
facilities in Ukraine. However Law of Ukraine “On 
Making Changes to Some Laws of Ukraine Regu-
lating the Issue of Transplantation of Anatomical 
Materials into Humans” (2021) allows individuals 
to provide their consent or dissent for organ re-
trieval in electronic form.

According to the information posted on the 
website of the specialised state institution Ukrain-
ian Transplant Coordination Centre, “before the 
full-scale invasion, work had been made on the 
development of the submission of lifetime con-
sent or disagreement for posthumous donation in 
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the Diia system. Due to the ongoing war, the devel-
opment of the mechanism for submitting applica-
tions regarding organ donation in electronic form 
has not been completed in Ukraine” (Ukrainian 
Transplant Coordination Centre, 2023). However, 
there are reasons to believe that the possibility of 
expressing one’s position regarding posthumous 
donation electronically would increase the num-
ber of posthumous donors in Ukraine.

In Australia, the opt-in system, which allows 
active consent during an individual’s lifetime, is 
also in effect. However, when a registered posthu-
mous donor passes away, “their family or next-of-
kin must also be consulted and give consent for 
organs and tissues to be donated. Families also 
have the right to choose for their loved ones to 
become donors after their death even if they are 
not registered” (Symons & Poulden, 2022). This 
system may not be as effective in potentially in-
creasing the number of posthumous donors since 
relatives have the authority to prohibit the use of 
a person’s organs after their death, even if the in-
dividual expressed consent during their lifetime. 

In Denmark, there is also an opt-in model with 
the possibility for family members to veto the in-
dividual’s intention to become a donor. The issue 
of the persuasive arguments for the existence of 
the family veto in cases of genuine conflict, where 
the wishes of registered organ donors are reject-
ed if family members object to donation, has been 
covered by A.  Albertsen (2020). He argues that 
“arguments for upholding the family veto in cases 
of genuine conflict follow one of two paths: It is ar-
gued either that upholding the veto is in tune with 
some important value or that removing it would 
produce unfavourable consequences.” However, 
there can be objections to the family’s right to 
override an individual’s posthumous donation 
intention, as it is an unethical approach towards 
the deceased person and should not be applied.

As emphasised by D.M.  Shaw (2017), three 
types of veto can be distinguished: new evidence 
provided by an authorised person demonstrat-
ing the deceased’s own refusal; assumptions by 
authorised persons that the deceased would be 
against donation under certain circumstances; 
and objections based on the wishes of authorised 
persons. However, in practice, it may be challeng-
ing to distinguish between these types, making the 
wishes of authorised persons akin to the deceased 
person’s own desires. Besides, Shaw notes four 
harmful consequences of the unclear position on 
posthumous donation: “first, the information pro-
vided to most people registering as organ donors 
is very vague in terms of what is actually involved 
in donation. Second, the vagueness regarding con-
sent to donation increases the distress of families 
of patients who are potential organ donors, both 
during and following the discussion about dona-
tion. Third, vagueness also increases the chances 
that the patient’s intention to donate will not be 
fulfilled due to the family’s distress. Fourth, the 
consequent reduction in the number of donated 
organs leads to avoidable deaths and increased 
suffering among potential recipients, and dis-
tresses them and their families” (Shaw,  2017). 
One can agree with this perspective, as the is-
sue of organ utilisation from a deceased donor 
is time-sensitive (physicians have a limited win-
dow to use such organs for transplantation), and 
the individuals authorised to make the decision 
are generally in a state of shock after receiving 
news of the death of their close relative. Moreo-
ver, they may have different views on posthumous 
donation and may disagree with each other, po-
tentially jeopardising the use of the deceased 
person’s organs and, as a result, saving lives.

In Germany, there is a system for expressing 
active consent (refusal) during a person’s life-
time. If there is no agreement or objection from a  
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potential organ donor, their closest relative is 
asked if they are aware of their position on organ 
donation. If the potential donor’s position remains 
unknown, the closest relatives make the decision 
at their discretion (Englbrecht & Holling,  2023). 
However, this system is also not perfect, as the au-
thorised person may impose their own opinion as 
the potential donor’s position.

A comparison of the approaches to posthu-
mous organ donation in Belgium and Greece was 
conducted by M.  Novytska (2019), according to 
which “the Belgian Law about the removal and 
transplantation of organs says that the consent of 
the donor must be expressed in writing and signed 
in the presence of a capable witness.” Regarding 
posthumous donation in Greece, “a written form 
with a notaries certificate, a written form with a 
donor signature in the police and an oral form of 
consent in the presence of two witnesses with a 
record in the special register” is required (Novyt-
ska, 2019). Moreover, in both Belgium and Greece, 
obtaining consent for the use of a person’s organs 
after their death requires not only the individual’s 
agreement but also the agreement of their spouse. 
It should be noted that the necessity of involving 
witnesses and recording the consent procedure 
for posthumous donation may potentially reduce 
the number of people who agree to become post-
humous donors during their lifetime. Further-
more, the requirement for mandatory spousal 
consent for posthumous donation may also po-
tentially decrease the number of posthumous 
organ and material donors in these countries.

Another approach to post-mortem dona-
tion involves a system based on the presumption 
of consent (opt-out, active refusal). Presumed 
consent has long been discussed as a potential 
solution to the problem of organ shortages for 
transplantation. According to M.  Briukhovets-
ka  (2016), “presumed consent is based, on the 

one hand, on the recognition that causing addi-
tional emotional suffering to family members is 
inhumane and, on the other hand, on the assump-
tion that in the current stage of transplantology, 
it is impossible to ascertain the will of these in-
dividuals after the death of the person within the 
time frame required to preserve the transplant.” 
It is reasonable to agree with this perspective, as 
time is often critical in transplantology matters.

Statistical data (IRODaT, 2021; 2022) indi-
cate an increase in consent rates and transplanta-
tions after the introduction of presumed consent, 
and the success of organ donation in Spain is of-
ten attributed to its envisaged consent. However, 
some question whether it is solely the responsi-
bility of the legislation, suggesting that “it is the 
role of transplant coordinators in Spanish hos-
pitals that has improved transplantation figures 
and that the law itself is dormant” (Briukhovet-
ska, 2016). Nevertheless, there is a direct corre-
lation between the system of consent for posthu-
mous donation in Spain and its leading position 
in this matter. In addition, Spanish law does not 
require additional conditions for posthumous do-
nation, such as spousal consent or notarisation of 
their lifelong consent.

Currently, the UK is in the process of tran-
sitioning from one system of posthumous organ 
donation to another. Wales was the first country 
in the UK to introduce the presumed consent 
system, which was implemented in 2015. Under 
this system, “any deceased adult who is not ex-
cepted is deemed to consent to organ donation” 
(Parsons, 2021), and exceptions include cases 
where the person did not express their objection 
or appointed an authorised person to decide on 
this matter. Wales legislation also allows close rel-
atives of the deceased to prove that the deceased 
had expressed opposition to posthumous organ 
donation during their lifetime. This is a reasona-
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ble position since other individuals may influence 
whether their close relative becomes a posthu-
mous donor, but the basis for this influence should 
be the will of the deceased, not the personal 
opinions of those close (authorised) individuals.

In England, the presumed consent system 
(deemed consent) was implemented in May 
2020. According to the new system in England, in 
the absence of officially registered objection, any 
person aged 18 and above is considered to have 
consented to donation unless the person who 
was in a close relationship with the potential do-
nor just before their death provides information 
that would lead to the conclusion that the person 
would not have given consent. However, if it is not 
possible to speak with those who have a relevant 
relationship with the deceased, “donation should 
not proceed” (Parsons, 2021). This position is not 
very successful, since the country may lose a po-
tential posthumous donor just because they could 
not find one’s close relatives (authorised persons).

In Scotland, the opinion of the close relatives 
of the potential posthumous donor carries less 
weight, as in cases where communication with 
them is not possible, the requirement to cease do-
nation is absent. Such formulation of the legislation 
is more sensible from the perspective of increasing 
the number of posthumous donors in the country.

Posthumous donation in Mexico operates on 
the principle of “presumed” or “explicit consent”. 
“Presumed consent” is applied if a person did not 
express their refusal for the use of their body for 
transplantation during their lifetime and consent 
is obtained from any of the following present in-
dividuals: wife, concubine, descendants, descend-
ants in the ascending line, brothers and sisters, 
adopted or adoptive parents (Zamora Torres & 
Díaz Barajas, 2021). The drawback of such an 
approach is that the necessity of obtaining per-
mission for the use of a deceased person’s organs 

essentially negates the principle of presumed 
consent by potentially reducing the number of 
posthumous donors.

The main idea of presumed consent models 
is that explicit consent is not required. In the ab-
sence of a clearly recorded wish of the deceased, 
the donation is considered legal. However, 
J.A.  Parsons (2021) distinguishes hard deemed 
consent and soft silent consent, while “hard 
deemed consent is, in a sense, pure deemed 
consent. Where such a law operates, all that can 
prevent an individual becoming an organ donor 
upon their death is a formally recorded objec-
tion made by them prior to their death.” In soft 
deemed consent, in addition to the absence of 
written objection, the consent of the deceased’s 
family members is required.

Some researchers (Shepherd et al., 2023) 
also support the implementation of presumed 
consent for organ donation, where individuals 
have to express their refusal to be donors after 
death during their lifetime. The possibilities of 
increasing organ donation rates are seen in “tar-
geting the negative affective attitudes that family 
members and long-standing friends may hold to 
support the advance directive of the deceased, 
improve approval of donation and thus increase 
organ donation rates”. These authors express rea-
sonable opinions because increasing the level of 
approval of donation in society directly affects the 
number of posthumous donors.

Some researchers emphasise the need to 
consider the family’s opinion when applying a 
presumed consent system, especially if the per-
son is not registered as a donor. “The family opin-
ion should be considered in these situations to re-
duce the probability of injustices. Organ donation 
should be avoided if the family is unanimously 
against it” (Formoso et al., 2021). The disadvan-
tage of this position is that the attitude of a person 
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and their relatives to posthumous donation may 
differ fundamentally.

There is an opinion (Shepherd et al., 2023) 
that the decision of relatives to grant or deny per-
mission for organ retrieval after a person’s death 
is not always based on the deceased’s desires. 
When people have a negative attitude towards do-
nation, they are less likely to decide based on the 
deceased’s wishes and instead rely on their own 
attitudes. However, “when people have a negative 
attitude towards donation, they are less likely to 
decide based on the deceived’s wishes and instead 
use the heuristic of relying on their own attitudes”.

The issue of post-mortem organ donation has 
been considered by the European Court of Human 
Rights. In the case of Elberte v. Latvia in 2015, the 
Court opined that if the deceased’s wishes are not 
sufficiently clear, the state must make reasonable 
inquiries to ascertain whether the deceased ob-
jected to the donation. The failure of the state to 
do so in the Elberte case led to a successful claim 
by the deceased’s wife for a violation of her right 
to respect for private and family life and an award 
of €16,000 in moral damages (Judgment of the 
European Court…, 2015).

The experience of the Netherlands, where the 
system changed from “active consent” to “active 
refusal”, is interesting. In 2020, all citizens who 
were not registered as donors or non-donors 
were sent a letter asking them to make a choice 
and register it in the donor registry. “That is, peo-
ple receive a letter in which they are asked to 
make a choice; six weeks later they receive a re-
minder letter and another six weeks a notification 
letter that they are defaulted into the ‘no objec-
tion’ group” (Wachner et al., 2022). This experi-
ence, particularly the use of letters (paper or elec-
tronic) to ascertain people’s real wishes, can be 
beneficial to apply in Ukraine, as it allows discov-
ering the person’s true will during their lifetime.

Some researchers (Silchenko & Volodina, 
2018) propose the implementation of a compul-
sory choice system to increase the number of po-
tential donors, where individuals are required to 
officially express their position on organ donation 
after death. They suggest that consent or refusal 
should be expressed during political elections. In 
contrast to this proposal, there is an opinion that 
when people are asked whether they want to do-
nate an organ while waiting for their driver’s li-
cense, they may respond “no” only to avoid being 
forced to do something they had not properly con-
sidered, not because they are against post-mor-
tem organ donation Thaysen & Albertsen, 2021). 

The conclusion of the study is that the intro-
duction of a compulsory choice system should be 
preceded by a broad public awareness campaign, 
which would explain to the population the impor-
tance of post-mortem organ donation and assure 
them of the safety of such donation. Without these 
preparatory measures, the result may be counter-
productive, leading to an increase in refusals for 
post-mortem donation. For example, when Chile 
introduced a compulsory choice system in 2010, 
it resulted in a 29% decrease in deceased donors 
in the following year. This was likely due to seri-
ous misinformation about the system, including 
the belief that only wealthy people would receive 
kidneys (Domínguez & Rojas, 2013).

Another reason that deters people from 
giving consent for post-mortem donation is the 
imperfection of legal regulation. In China, for ex-
ample, “deceived donors account for a substan-
tial portion of organ donations, but brain death 
was not adopted as a standard until now” (Mi et 
al., 2022). Furthermore, the main problems with 
the transplantation system in China are “the lack 
of publicity and education and the difficulty of 
standardizing legislation about ethical issues 
arousing ethical problems” (Wu et al., 2022).  
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Consequently, to increase the level of post-mor-
tem donation in this country, it is necessary to 
improve national health legislation.

A study conducted in Jordan showed that re-
ligious beliefs (36%) and the absence of financial 
incentives (44%) are significant reasons for re-
fusing organ donation (Hammad et al., 2017). To 
improve the situation with organ donation in this 
country, it is necessary to conduct educational 
activities, with the mandatory involvement of re-
ligious organisations. Special attention should be 
given to investigating the possibility of providing 
financial incentives to people for giving consent to 
the use of their organs after death for transplan-
tation purposes.

A study conducted in Saudi Arabia showed 
that humanitarian reasons (68%) and religious 
beliefs (62%) are the most important factors in-
fluencing the decision to become an organ donor, 
while financial reasons account for only 0.6% 
(Alam, 2007). This could be related to the high 
standard of living in the country, where the finan-
cial factor does not considerably influence a per-
son’s decision regarding donation.

The attitude to donation in Syria was the 
subject of a cross-sectional study by a group of 
researchers in 2020. While the first kidney trans-
plantation from a living donor was performed in 
Syria in 1979, and the country granted permission 
for the use of organs from deceased donors legis-
latively in 2003, “the majority of these organs have 
been donated from living donors, mostly related, 
while deceived organ donation is still an unmet 
need” (Tarzi et al., 2020). This can be attributed to 
the lack of public awareness on this topic, so the 
situation can be affected by the conduct of appro-
priate educational work among the population.

The position of this paper is that to im-
prove the situation and increase the number of 
post-mortem donors in Ukraine, it is advisable 

to implement the experience of the United King-
dom (including Wales, England, and Scotland) in 
transitioning from presumed refusal to presumed 
consent of the donor without the need for addi-
tional permission from the deceased’s relatives.

The transition should be gradual, following 
the example of the Netherlands, with prior notice 
to the population and providing citizens with the 
opportunity to actively express their position on 
post-mortem organ donation. For those who do 
not utilise this option, presumed consent of the 
donor should be applied.

A crucial means of increasing the number of 
post-mortem donors is to adopt the experience of 
Spain in the widespread promotion of donation 
and conduct various explanatory discussions, 
implement educational projects on this issue for 
the entire population and medical professionals, 
including nurses and transplant coordinators.

The application of the principle of compul-
sory choice regarding post-mortem organ dona-
tion when exercising free will (e.g., during general 
elections) or obtaining documents (e.g., driver’s 
licenses) may be premature at this stage and 
should be implemented after conducting cam-
paigns to promote donation.

Furthermore, the Ukrainian government 
needs to continue its efforts to enable the leg-
islative possibility of expressing consent for 
post-mortem donation without physically visiting 
a healthcare facility, by allowing the submission of 
electronic consent applications using information 
technology.

Conclusions

The purpose of the paper, which was to find possi-
ble ways to increase the number of post-mortem 
donors in Ukraine based on the experience of for-
eign countries, can be considered fully achieved. 
The study analysed the legislation of foreign 
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countries regarding the forms and methods of 
granting consent to post-mortem donation. There 
are two main systems in the world: the presumed 
refusal, where a person is considered not will-
ing to become a post-mortem donor unless they 
have explicitly expressed consent during their 
lifetime, and the presumed consent of the donor, 
where a person is considered willing to become 
a post-mortem donor if they have not expressed 
refusal during their lifetime. The study conclud-
ed that the rate of donors per population unit is 
higher in countries with the presumed consent of 
the donor, making it advisable to implement such 
a system in Ukraine.

The study also analysed the experience of 
foreign countries in transitioning from presumed 
refusal to presumed consent of the donor and em-
phasised the appropriateness of implementing 
the experience of the Netherlands, which involves 
repeatedly inviting citizens to make their choice 
before the legislative change in the system of pro-
viding consent for post-mortem donation.

Special attention was paid to other ways to 
increase the number of post-mortem donors in 
Ukraine. The experience of Spain was examined, 
where success in this field is attributed not only 
to the existing presumed consent of the donor but 

also to the quality work of healthcare profession-
als and other social workers who conduct aware-
ness and explanatory campaigns. The reasons for 
the low number of post-mortem donors in some 
countries were also analysed, with the main fac-
tors being the imperfection of medical legislation, 
lack of financial incentives, and religious beliefs. 
The conclusion was made that in Ukraine, a broad 
awareness campaign on post-mortem donation 
should be conducted to encourage citizens to 
make their choice. Another way to increase the 
number of donors in Ukraine is by simplifying 
the process of providing consent for post-mortem 
donation, including the option of making such a 
choice in electronic form.

The prospects for further studies on forms 
and methods to increase the popularity of dona-
tion among the population of Ukraine and foreign 
countries remain promising.
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Анотація

Актуальність роботи пов’язана з тим, що гостра нестача органів для проведення операцій 
з трансплантації – поширене явище систем охорони здоров’я в усьому світі. Метою роботи 
було на підставі досвіду зарубіжних країн віднайти можливі шляхи збільшення кількості 
осіб, які нададуть свою згоду на посмертне донорство, і як наслідок – донорського матеріалу 
в Україні. Під час дослідження використано загальнонаукові (формально-логічний, аналізу та 
синтезу, порівняння) та спеціально-юридичні (формально-юридичний, порівняльно-правовий) 
методи – для отримання, обробки та викладення інформації. У статті проаналізовано зарубіжний 
досвід правового регулювання надання згоди на посмертне донорство та можливість його 
імплементації в Україні. За результатами дослідження виявлено, що частково проблему 
нестачі донорського матеріалу вдалося вирішити шляхом закріплення на законодавчому 
рівні можливості трансплантації органів від померлих донорів. В Україні також проводяться 
операції з використанням матеріалу посмертного донорства. У процесі дослідження також 
з’ясовано, що в деяких країнах світу, зокрема й в Україні, діє презумпція незгоди донора, за 
якої особа вважається такою, яка не бажає бути донором, якщо за життя вона не висловила 
свою згоду. Протилежна за суттю концепція  – це презумпція згоди, за якої особа вважається 
такою, яка бажає стати посмертним донором, якщо за життя вона не висловила своєї незгоди. 
Запропоновано та обґрунтовано доцільність можливих шляхів розв’язання проблеми нестачі 
донорського матеріалу, а саме: проведення широкої правопросвітницької роботи серед 
населення, з метою популяризації ідеї посмертного донорства, упровадження презумпції 
згоди на посмертне донорство, а також продовження роботи з надання населенню можливості 
зробити власний вибір щодо посмертного донорства в електронному вигляді. Результати цього 
дослідження можуть бути використані для вдосконалення українського законодавства в сфері 
посмертного донорства, а також застосовані безпосередньо в практиці юристів, що працюють у 
сфері цивільного та медичного права, й медичних працівників

Ключові слова: презумпція згоди; активна незгода; презумпція незгоди; активна згода; 
трансплантація
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 Abstract 

The relevance of the study is due to the urgent need to form a qualitatively 
updated legal field in entrepreneurship development in rural areas as one of 
the determining factors for the growth of the welfare of the population and 
the motivation of the economically active stratum to employment in rural 
areas. The purpose of the study is to define the category “stimulating the 
development of entrepreneurship in rural areas” and determine the tasks and 
fundamental principles of this activity. Achieving this goal was made possible 
by a comprehensive analysis of theoretical sources and provisions of current 
and future legislation. As a result of the study conducted, the author’s definition 
of the concept of “stimulating the development of entrepreneurship and rural 
areas” is formulated through its understanding as a set of measures of legal 
regulation and national policy. The purpose of these measures is to simplify 



66
Stimulating the development of entrepreneurship...

Law. Human. Environment. 2023. Vol. 14, No. 2

Introduction

Effective solutions to the problems of current 
legal regulation and national policy in the field 
of stimulating the development of entrepreneur-
ship in rural areas should be based on the best 
practices of theoretical-legal content. The cur-
rent place in this is occupied by the formulation 
at the theoretical level of a clear categorical ap-
paratus, basic principles and tasks. Ultimately, 
the lack of a clear understanding on the part of 
the state of what exactly should be the stimula-
tion of the development of entrepreneurship in 
rural areas, what is its ultimate goal, and what 
principles should be subordinated to the state’s 
activities to implement such incentives, is one of 
the factors of imperfect national policy and legal 
regulation in this area.

The problem of legal terminology in the field 
of stimulating the development of entrepreneur-
ship in rural areas remains out of due attention of 
researchers. Existing writings focus on defining 
a tangent, but not identical area – state support 
for agriculture. In a comprehensive study by Kh. 
Hryhorieva (2019), devoted to the problems of 
legal support for state support for agriculture, 
detailed attention is paid to the concept of “state 
support for agriculture” with the formulation of 

its definition by the author. The development of 
entrepreneurship in rural areas, based on the 
very essence of entrepreneurial activity, attracts 
the attention of researchers  – representatives 
of economic sciences. In particular, considera-
ble attention is paid to this by T. Balanovska and 
O.  Gogulya (2018). In his study, D.  Titov (2020) 
describes the realisation of the potential of entre-
preneurship in rural areas, identifies the features 
of entrepreneurship in rural areas, and formu-
lates a list of priority measures to support such 
activities. In the paper of V.  Krupa and O.  Kru-
pa  (2018), the most promising areas of entre-
preneurship in rural areas are identified (the au-
thors justify belonging to such non-conventional 
and sparsely distributed types of activities) and 
named the promotion of entrepreneurship as 
measure for their implementation.

The analysis of foreign sources also shows 
a shift in the attention of researchers towards 
the practical component of the development of 
entrepreneurship in rural areas and a certain 
disregard for the theoretical foundations of this 
area. The bulk of the papers is devoted to iden-
tifying promising areas of entrepreneurship in 
rural areas. For example, a study by D. Barber III 

the procedure for creating business entities and the procedure for conducting business activities within 
rural areas, which will increase the economic attractiveness of business in rural areas. The expansion 
of the field of stimulating business activities in rural areas that are not related to the production of 
agricultural products is considered promising, which is especially important in the realities of finding 
additional ways to support the population in the conditions of war and post-war reconstruction. The 
principles of stimulating the development of entrepreneurship in rural areas, on which legislation in 
this area and the regulation of relevant relations should be based, are defined. The practical importance 
of the study lies in the fact that it can become a source for formulating the content of regulatory acts in 
the field of stimulating the development of entrepreneurship in rural areas

Keywords: state support; legal regulation; rural areas; agri-industrial complex; agricultural activities; 
employment of the population; economic attractiveness
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et al. (2021), draws conclusions about the need 
to equalise opportunities for the development of 
entrepreneurship in the city and in rural areas 
and substantiates the need to consider the specif-
ic features of rural areas. In the paper by S. Pol-
bitsyn and A. Earl (2022), the necessity to create 
an integral system of rural entrepreneurship is 
substantiated, and when developing and imple-
menting programmes to support entrepreneur-
ship in rural areas, it is necessary to involve not 
only state authorities and local self-government 
but also rural entrepreneurs, representatives 
of professional self-regulatory organisations, 
and directly the rural population. In their study, 
J. Freiling et al. (2022) focus on such a new area 
in supporting entrepreneurship in rural areas as 
business incubators. The strategic vector of the 
national policy for the development of entrepre-
neurship in rural areas is defined as the stimu-
lation of entrepreneurial activity in the study of 
I. Forkun et al. (2021). The paper on the economic 
socialisation of entrepreneurship in rural areas 
as a factor of ensuring the well-being of the pop-
ulation, conducted by V. Radko et al. (2022), also 
deserves attention, the main conclusion of which 
was the statement about the substantial impact of 
entrepreneurial activity on the well-being of peo-
ple living in rural areas and their quality of life.

The list of papers devoted to the develop-
ment and promotion of entrepreneurship in rural 
areas can be continued, but from the above, it can 
be concluded that researchers do not pay enough 
attention to the issue of general theoretical char-
acteristics of the legal regulation of stimulating 
entrepreneurship in rural areas. The purpose of 
filling this gap, in particular, to form an appropri-
ate conceptual framework, will be fulfilled by this 
study. The achievement of this goal will be real-
ised through the solution of the following tasks: 
the formulation of the concept of “stimulating the 

development of entrepreneurship in rural areas” 
and the definition of tasks and principles for stim-
ulating the development of entrepreneurship in 
rural areas.

Materials and Methods

A comprehensive and objective examination of 
the problem was made possible by the use of a 
set of methods of scientific knowledge, which in-
cluded the dialectical method, the formal-logical 
method, methods of analysis and synthesis, and 
the formal-legal method. The dialectical method 
allowed examining the concept of “stimulating en-
trepreneurship in rural areas” in the relationship 
between legal and social factors. The formal and 
logical method was used as the basis for the con-
cept of “stimulating the development of entrepre-
neurship in rural areas”, and the definitions “state 
support for entrepreneurship”, “stimulation”, “en-
trepreneurship”, “rural territory”, and “rural area”. 
The method of analysis has become useful in in-
vestigating scientific approaches to the definition 
of the concept of “stimulating the development 
of entrepreneurship in rural areas” and related 
categories. The method of analysis was also used 
in the study of the content of normative acts con-
taining legal definitions of the concepts of “rural 
area”, “rural areas”, “entrepreneurship”, “agricul-
tural entrepreneurship”, “agricultural commodity 
production” and other similar concepts. The syn-
thesis method in combination with the formal le-
gal method defines the main tasks of stimulating 
business activity in rural areas and identifies the 
main principles and basics of promotion of busi-
ness activities in rural areas.

It became possible to achieve the goal set 
by the authors of the study through the use of a 
number of regulatory legal acts as the basis for 
research. First of all, economic legislation – Eco-
nomic Code of Ukraine (2003) and Law of Ukraine 

https://www.researchgate.net/profile/Sergei-Polbitsyn?_sg%5B0%5D=o39E3eJue84DnFGeZnGN2fGjc9pRPY2rO2MaaB0h2bOGgc89_tzGWg4SuNYjl9CZEZK_nmI.ecvwj-D2I0flNrJnzfEh7dGUVaJYnso-6mCMCRcnhZV9ID-3elzQ7f0wtp4CP8K3bZ_-WwVzcCzzXr3VoaxxDw&_sg%5B1%5D=yVjJst-NYclyi8TezduzoH0pY2yhbS08LyD5tCrK95CUMf9leu2Ox2236sm_JOHj9HDUeyc.SiBtFch1U3BEpyTQfbUJzDO-BmDBkXZOOECdbJHcv7-QHnXa_WC36H6bWu6AjRw7oMpw6M2G3ZKWb121sQgRdQ
https://www.researchgate.net/profile/Sergei-Polbitsyn?_sg%5B0%5D=o39E3eJue84DnFGeZnGN2fGjc9pRPY2rO2MaaB0h2bOGgc89_tzGWg4SuNYjl9CZEZK_nmI.ecvwj-D2I0flNrJnzfEh7dGUVaJYnso-6mCMCRcnhZV9ID-3elzQ7f0wtp4CP8K3bZ_-WwVzcCzzXr3VoaxxDw&_sg%5B1%5D=yVjJst-NYclyi8TezduzoH0pY2yhbS08LyD5tCrK95CUMf9leu2Ox2236sm_JOHj9HDUeyc.SiBtFch1U3BEpyTQfbUJzDO-BmDBkXZOOECdbJHcv7-QHnXa_WC36H6bWu6AjRw7oMpw6M2G3ZKWb121sQgRdQ
https://www.researchgate.net/profile/Anna-Earl?_sg%5B0%5D=o39E3eJue84DnFGeZnGN2fGjc9pRPY2rO2MaaB0h2bOGgc89_tzGWg4SuNYjl9CZEZK_nmI.ecvwj-D2I0flNrJnzfEh7dGUVaJYnso-6mCMCRcnhZV9ID-3elzQ7f0wtp4CP8K3bZ_-WwVzcCzzXr3VoaxxDw&_sg%5B1%5D=yVjJst-NYclyi8TezduzoH0pY2yhbS08LyD5tCrK95CUMf9leu2Ox2236sm_JOHj9HDUeyc.SiBtFch1U3BEpyTQfbUJzDO-BmDBkXZOOECdbJHcv7-QHnXa_WC36H6bWu6AjRw7oMpw6M2G3ZKWb121sQgRdQ
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“On Development and State Support of Small and 
Medium Business in Ukraine” (2012) were used 
as a basis for the legal regulation of entrepre-
neurship in Ukraine in general. Acts of Agrarian 
legislation became the basis for investigating the 
specific features of stimulating entrepreneurship 
in rural areas, considering the characteristic fea-
tures of agricultural production, the subject-ob-
ject composition of the relevant relations, and 
when formulating the principles of stimulating 
entrepreneurship in rural areas among them: 
Law of Ukraine “On Agricultural Advisory Activi-
ty” (2004) in terms of defining the concept “rural 
area”, Law of Ukraine “On State Support of Agri-
culture of Ukraine” (2004) on the definition of the 
concepts of “agricultural enterprise” and “subject 
of the agri-industrial complex”, Law of Ukraine 
“On Agricultural Cooperation” (2020) on defining 
the types of activities of agricultural cooperatives, 
Law of Ukraine “On Stimulating the Development 
of Agriculture for the Period 2001-2004” (2001) 
in terms of such incentive measures.

Conclusions about the need to review the 
existing approach, according to which entrepre-
neurship in rural areas is reduced exclusively to 
agricultural activities, are largely based on the 
provisions of such a programme document as 
the Concept of the Development of Rural Are-
as (Order of the Cabinet of Ministers of Ukraine 
No.  995..., 2015) and the norms of perspective 
lawmaking  – Concept of Stimulating the devel-
opment of Entrepreneurship in Rural Areas until 
2030 (Draft Order of the Cabinet of Ministers of 
Ukraine..., 2021).

Results and Discussion

The concept of stimulating the development  
of entrepreneurship in rural areas
As for the concept of “stimulating the develop-
ment of entrepreneurship in rural areas”, given its  

complexity, to clarify its content, it is necessary first 
of all to define each of its components separately. In 
addition, not all components of the concept under 
study are unambiguous both from the standpoint 
of their legal definitions and from the standpoint 
of doctrinal understanding. In particular, this 
applies to the concept of the term “rural areas”.

Firstly, despite a substantial array of legis-
lative acts devoted to rural territories and their 
development, the administrative-territorial struc-
ture of Ukraine, regional policy, etc., today the 
only legal definition of the concept of “rural area” 
is reflected in the Law of Ukraine “On Agricultural 
Advisory Activity” (2004). According to this, the 
countryside includes territories characterised by 
two main features. First: location outside of cities. 
Second, they are represented by rural develop-
ment and agriculture production zones. Notably, 
the concept of “rural areas” is operated by the 
concept of rural development, approved by the 
corresponding Order of the Cabinet of Ministers 
of Ukraine (2015), however, it does not provide a 
definition of this concept.

There are various doctrinal interpretations. 
In particular, V. Urkevych (2010), developing the 
above-mentioned legal definition of rural are-
as, also considers their location outside cities as 
a key feature of rural areas. The second factor 
that allows, according to the researcher, classi-
fying territories as rural is their purpose – rural 
development and agricultural production. How-
ever, there are also approaches that are not tied 
to the regulatory definition. For example, S. Mel-
nyk (2004) states that the definition of rural ter-
ritory is based on such a factor as the “historical-
ly formed element of the settlement network”, 
which, from the researcher’s standpoint, is a 
combination of such units as settlements, villag-
es, farms, etc., with their subordination to village 
(settlement) councils. According to Ya.  Oliynyk 
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and A.  Stepanenko (2003), rural areas connect 
people and territories. Such small settlements 
and other landscape resources must necessarily 
be located outside the borders of large cities and 
urban centres and not be included in the field of 
economic activity of the latter.

Therewith, analysing the full range of doctri-
nal and normative definitions of this concept, it 
should be noted, that for the most part the con-
cepts of “rural area” and “rural territories” are not 
delineated and are identical, and that most defi-
nitions somehow link rural territories to the ter-
ritories where agricultural activities are conduct-
ed. As N. Khomiuk (2018) notes, this approach is 
somewhat outdated, and currently, it cannot be 
considered that the vast majority of the rural pop-
ulation is engaged in agriculture. In addition, the 
very fact that the territory is located outside the 
city does not mean that it is automatically classi-
fied as rural. The territory must be permanently 
inhabited or at least be close to populated areas to 
be rural or urban – otherwise, territories occupied, 
for example, by forests or mountains that are un-
suitable for permanent residence on them, would 
also be considered rural. Considering this and the 
administrative-territorial structure of Ukraine 
(in particular, the presence of united territorial 
communities), it is advisable to define rural ter-
ritories as territories that are within the jurisdic-
tion of village and settlement councils, and within 
the limits of rural united territorial communities 
defined by law, intended for permanent residence 
of people or conducting economic activities.

The next component of the content of the cat-
egory “stimulating the development of entrepre-
neurship in rural areas” is the concept of entrepre-
neurship itself. This concept is defined in Article 
42 of the Economic Code of Ukraine (2003). The 
characteristics of entrepreneurship are: inde-
pendence; initiative; systematic economic activity.  

The purpose of entrepreneurs’ activities is to 
make a profit. Therewith, the question arises 
what exactly should be understood by entrepre-
neurship in rural areas as an object of incentives.

Special legislation in the agricultural sector 
provides a number of definitions of agricultural 
entrepreneurship, agricultural commodity pro-
duction, and other similar concepts. For example, 
in accordance with paragraph 2.15-2 of Article 2 
of the Law of Ukraine “On State Support of Agri-
culture of Ukraine” (2004) an agricultural enter-
prise is a legal entity. An agricultural enterprise 
can only be an agricultural commodity producer. 
The latter is defined by paragraph 2.15-1 of Ar-
ticle 2 of this law, according to which, to be clas-
sified as an “agricultural commodity producer”, a 
subject must meet the following criteria. First: be 
a legal entity (the legal form does not matter) or 
have the status of an individual entrepreneur, or 
be a family farm (which, according to the law, do 
not have the status of a legal entity), registered as 
payers of the single tax of the fourth group. Sec-
ond, the main goal of the activity should be the 
production of agricultural products, their primary 
processing (production processing capacities can 
be either owned or leased), and operations for 
the supply of such products. In addition, an agri-
cultural producer can be engaged in fish farming 
(Law of Ukraine No. 1877-IV…, 2004).

A slightly broader meaning is another con-
cept defined in this law – a subject of the agri-in-
dustrial complex. By it, the legislator understands 
a business entity whose activities cover not only 
the production and processing of agricultural 
products but also their storage and sale. The pos-
sible area of activity of subjects of the agri-indus-
trial complex is also determined by the provision 
of services for material and technical mainte-
nance of agricultural production (Law of Ukraine 
No. 1877-IV…, 2004).
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However, entrepreneurship in rural areas 
as an object of state incentives should be under-
stood even more broadly. Ultimately, as noted by 
O.  Gafurova  (2015), in the examination of rural 
social development, the state’s efforts should be 
directed not only to support agricultural produc-
ers but also to preserve and develop the rural 
settlement network, create favourable conditions 
for living in rural areas, diversify agricultural 
production, etc. – in other words, to develop the 
entire rural area.

The authors of the concept of rural devel-
opment, approved by the Order of the Cabinet of 
Ministers of Ukraine No. 995-r (2015) also agree 
with this approach, which, in particular, notes 
that the increase in gross agricultural production 
itself was not a factor that positively affected the 
social and economic development of rural areas, 
improving the quality of life of the population of 
villages. Therefore, there remains a need to de-
velop an integrated approach to stimulating rural 
development based on the basic principles of sus-
tainable development.

The same position is supported by the authors 
of the project of the Concept of Stimulating the 
Development of Entrepreneurship in Rural Areas 
until 2030 (Draft Order of the Cabinet of Ministers 
of Ukraine..., 2021), developed by the Ministry of 
Agrarian Policy. In this document, the main com-
ponent of the process of development of the agri-
cultural sector is defined as rural development of 
an integrated nature. It should directly cover ru-
ral development, entrepreneurship in rural areas, 
contribute to improving the working and living 
conditions of the population, and positively influ-
ence the environment, ensure the use of natural 
resources based on sustainability and restoration.

Returning to the question of determining 
the content of entrepreneurship in rural areas 
as an object of incentives from the state, it can be  

concluded that the object of such incentives 
should be any business activity in rural areas that 
is not prohibited by law, regardless of its sectoral 
area, since conducting any business activity on the 
territory of the village contributes, firstly, to filling 
local budgets, secondly, to the development of so-
cial and commercial infrastructure, and thirdly, to 
the employment of the rural population.

In this context, it is worth evaluating the 
rather broad list of activities of agricultural co-
operatives provided in Article 5 of the new Law 
of Ukraine “On Agricultural Cooperation” (2020). 
These include direct production of agricultural 
products; their processing; activities for the pro-
curement/purchase and storage of agricultural 
products; operations for their sale in internal 
and foreign markets. They also cover a number 
of types of service provided to members of the 
cooperative: supply of production facilities, ma-
terial and technical resources, provision of var-
ious services (transportation, land reclamation, 
repair, construction, veterinary services, breed-
ing work, accounting and audit services, scientif-
ic-consulting support). Thus, the list of activities 
of agricultural cooperatives – and their activities 
and support from the state is one of the effective 
levers for stimulating the development of entre-
preneurship in rural areas, considers a number 
of types of services that were not conventional 
for cooperatives during the period of the previ-
ous Law of Ukraine “On Agricultural Coopera-
tion” (1997) (for example, accounting and audit-
ing, scientific-consulting services), but access to 
which is extremely necessary for entrepreneurs 
in rural areas. Another advantage of this rule is 
that the list of activities of agricultural coopera-
tives given in it is not exhaustive – and therefore, 
they can provide any other services necessary to 
support agricultural enterprises (for example, le-
gal support for their activities).
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However, most other existing legislative acts 
that regulate certain aspects of the promotion of 
entrepreneurship in rural areas, mainly reduce 
such entrepreneurship to agricultural activi-
ties. This applies to the already analysed above 
Law of Ukraine “On State Support of Agriculture 
of Ukraine” (2004), which provides for a fair-
ly wide range of support measures, but only for 
agricultural enterprises, and, for example, Law of 
Ukraine “On Stimulating the Development of Ag-
riculture for the Period 2001-2004” (2001), Law 
of Ukraine “On Farming Enterprise” (2003), etc.

Completing the examination of the concept 
of “stimulating the development of entrepreneur-
ship in rural areas”, it is also necessary to identify 
the content of the very concept of “stimulating”, 
and to distinguish it from another, more commonly 
used in legislation, the concept of “state support”.

In general, the concept of “stimulating” is 
primarily an economic and philosophical catego-
ry, given that there are no legal definitions of this 
concept in the legislation of Ukraine. As for doctri-
nal definitions, they are quite diverse and mostly 
depend on the field of knowledge that a particular 
researcher represents. In particular, as for the rep-
resentatives of economic sciences, for example, 
V. Nyzhnyk and O. Drach (2011) define stimulation 
as an external influence (process) on a person that 
encourages them to take certain actions. Accord-
ing to the researchers, this process can be aimed 
at forming a person’s motivation for purposeful 
actions. For Example, Yu. Franchuk (2015) notes 
that stimulating is a combination of means (ex-
ternal) that affect a particular object of the stim-
ulation, and the interests and goals of both the 
object and subject of stimulating are considered.

Stimulating is interpreted somewhat differ-
ently in the theory of public administration. For 
example, V. Kopylov (2012) defines it through such 
components as the type of power manifestation  

and the form of power. The power subject, accord-
ing to the researcher, using possible techniques, 
contributes to the formation of the object of man-
agement’s interest to act in such a way that it is 
consistent with the instructions of the subject of 
management. Such stimulation is based solely on 
positive methods of influence.

As for the interpretation of the content of the 
concept of “stimulating” in legal science, this cate-
gory is mainly used in the theory of law and branch 
sciences. For Example, O. Nizhnichenko (2012), as 
part of a study of the theoretical foundations of 
understanding incentives in environmental law, 
justifies the expediency of considering incentives 
as a system covering legal, organisational, eco-
nomic, and other measures of incentive content. 
The purpose of all these measures, according to 
the researcher, is to improve the state of ecological 
and legal behaviour of subjects in relations related 
to the use of natural resources, their protection in 
particular and the environment in general, com-
pliance with environmental safety requirements.

Speaking about incentives in the context 
of state support for agriculture, Kh.  Hryhorie-
va (2019) notes that in this case, it is only possi-
ble in a “narrow”, positive sense. That is, the state 
should use such methods, create such conditions 
(primarily legal) that will lead to the implemen-
tation of actions directly by an agricultural eco-
nomic entity that are beneficial to both society 
and the state. This statement is also correct for 
understanding the concept of incentives in the 
context of the subject discussed in this study since 
only positive factors can stimulate a potential en-
trepreneur, for example, preferential conditions 
for establishing or conducting business activities, 
and not restrictions or liability measures.

The definition of the concept that is related 
to stimulating the development of entrepreneur-
ship should also be conducted – “state support for 
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entrepreneurship”. Analysing the content of Arti-
cle 48 of the Economic Code of Ukraine (2003), 
in which state support for entrepreneurship is 
understood as such measures as, for example, as-
sistance in providing entrepreneurs with a mate-
rial base (land plots and other property), material 
and technical support, information support, assis-
tance in the formation of personnel, stimulating 
the modernisation of technological processes, 
encouraging innovation, expanding the range of 
products and services, etc., and part one of Ar-
ticle 15 of the Law of Ukraine “On Development 
and State Support of Small and Medium Business 
in Ukraine” (2012), according to which, the state 
supports business entities belonging to the cat-
egory of small and medium businesses through 
support for various aspects of activities: provid-
ing financial, information, and advisory services, 
stimulating innovation and research, assistance 
in export activities, support for management and 
staffing of businesses, it can be concluded that 
state support for entrepreneurship is primarily 
a set of state  – management measures aimed at 
simplifying the conduct of business activities or 
increasing its economic feasibility.

Most doctrinal interpretations of this concept 
generally proceed from the same understanding 
of state support. For Example, L.  Prokopets and 
V. Gubchak (2017), in their study on the definition 
of “state support for small businesses”, argues 
that it includes any financial measures applied 
by the state that give business entities certain ad-
vantages and can be evaluated in monetary terms. 
State support for entrepreneurship is interpret-
ed somewhat more broadly by O.  Diachun and 
I.  Nahorniak  (2021), considering it the creation 
by state institutions of the most favourable condi-
tions for the creation and further development of 
small businesses. For this purpose, the state uses 
financial and material resources. However, one 

way or another, state support is always a certain 
set of legal support measures and national policy.

Therewith, state support cannot be fully 
identified with entrepreneurship and its stimula-
tion. In particular, Orlova (2011) delineates these 
concepts and notes: “if support is a manifestation 
of ‘concern’ for entrepreneurship, then stimula-
tion is support to achieve certain changes, which 
is more pronounced, has specific goals and regu-
latory impact.” It is worth considering the provi-
sions of special acts of agricultural legislation that 
use both of these terms and give them different 
content. In this context, The Law of Ukraine “On 
Stimulating the Development of Agriculture for 
the Period 2001-2004” (2001), can be mentioned 
that among the main principles in Article 2 men-
tions both stimulating the development of private 
entrepreneurship and supporting agricultural 
producers and infrastructure of the agricultural 
market, that is, does not identify these terms.

Based on the above, stimulating the devel-
opment of entrepreneurship can be compared 
with its state support as a part and in general 
since all measures to stimulate the development 
of entrepreneurship are actually simultaneously 
measures of its state support, but not all meas-
ures of state support are aimed at stimulating the 
development of entrepreneurship: some of them 
are more aimed at financial support for existing 
enterprises, overcoming crisis phenomena on 
them, etc., for example, provided for in Article 13 
Law of Ukraine “On State Support of Agriculture 
of Ukraine” (2004) credit subsidies.

Therefore, summarising the entire array of 
studies of certain aspects of the concept of “stim-
ulating the development of entrepreneurship in 
rural areas”, it can be defined as a set of meas-
ures of legal regulation and national policy aimed 
at simplifying the establishment and conduct of 
business activities or increasing its economic 
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attractiveness, intended for business entities, re-
gardless of the organisational and legal form and 
type of activity that conduct such activities with-
in rural areas.

Current state, tasks, and basic principles  
of stimulating entrepreneurship in rural areas
Agriculture for Ukraine has always been a stra-
tegic sector of the economy, which provided the 
largest amount of export income and created a 
substantial number of jobs. As noted in the Na-
tional Council for the Recovery of Ukraine from 
the Consequences of the War (2022) project, be-
fore the full-scale invasion of the Russian Federa-
tion, the state received about 22 billion USD from 
agricultural exports. This accounted for almost 
half (41%) of all exports. Agriculture of Ukraine 
occupied a leading position in the production of 
certain types of food in the world. For example, 
Ukraine was one of the largest exporters of sun-
flower oil, rapeseed, and barley (third and fourth 
places in the world, respectively), etc. (National 
Council for the Recovery..., 2022).

The reasons for the dominant position of ag-
riculture in the national economy are complex: 
these are climatic conditions, rich historical tra-
ditions of agriculture, and some of the largest, at 
least in Europe, areas of land suitable for commod-
ity agriculture, because Ukraine, which is only the 
44th largest mainland country in the world, while 
ranking 9th among the world’s countries in terms 
of arable land area (Ukraine ranks ninth in the 
world..., 2018). However, one of the factors in the 
development of Ukrainian agriculture is its sup-
port from the state, which in one form or another 
existed throughout the entire period of independ-
ence of Ukraine and is provided for only by doz-
ens of laws, and a number of bylaws.

Therewith, for many decades, both during the 
period of Ukraine’s independence and before its 

acquisition, the economic, social, and demographic  
gap between city and village, despite the state’s 
declaration of the need to overcome it, has not 
only not been reduced – on the contrary, this gap 
has only deepened over time (Vikhrov, 2018; Ni-
vievskyi, 2020). The uneven development of urban 
and rural areas is not unique to Ukraine – on aver-
age, rural areas account for 75% of the total area 
in the world, but only 51% of the world’s popula-
tion lives in them, and together only 32% of world 
GDP is produced in all rural areas (Stehnei, 2013).

However, in the case of Ukraine, rural decline 
trends are particularly threatening. The steady 
trend of gradual reduction of the able-bodied ru-
ral population, in particular, due to their labour 
migration to cities, is quite rightly defined by the 
authors of the draft concept of stimulating the 
development of entrepreneurship in rural areas 
until 2030 as one of the main reasons for the de-
cline of the Ukrainian villages (Draft Order of the 
Cabinet of Ministers of Ukraine..., 2021).

Given the challenges that the COVID-19 pan-
demic and later the full-scale invasion of the Rus-
sian Federation presented to agriculture and rural 
areas in general in the future, there are very real 
concerns that the trend towards a reduction in the 
rural population, in particular, the employed, has 
only worsened. According to the working group 
“New agrarian policy” of the National Council for 
the Restoration of Ukraine from the Consequenc-
es of the War, more than 25% of available acreage 
was lost due to the fighting and temporary oc-
cupation. In addition, the consequence of armed 
aggression was the decommissioning of sub-
stantial areas of land due to mining, damage by 
explosions, etc. A large number of infrastructure 
facilities were destroyed. These include agricul-
tural enterprises, warehouses, transport, energy 
infrastructures, and processing industry facili-
ties (National Council for the Recovery ..., 2022). 
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Therefore, there is reason to expect that the trend 
towards depopulation of rural areas will continue 
even after the end of hostilities and the de-occu-
pation of temporarily occupied territories, since 
a substantial amount of potential jobs in agricul-
ture has been lost.

The reasons for this negative trend and the 
dominant role of agriculture in the Ukrainian 
economy, which were mentioned above, are pri-
marily economic, not legal factors. Among other 
things, it is necessary to note the following: low 
level of remuneration of farmers; lack or inade-
quate level of the basic infrastructure of villages; 
low level of provision of housing and communal 
services; replacement of manual labour in agricul-
tural production with automated and mechanised 
processes and, as a result, a decrease in the need 
for labour, etc. (Barynova & Nesterenko, 2020).

However, focusing on supporting agricul-
tural production, the state pays relatively little 
attention to the development of rural areas in 
general and stimulating the development of en-
trepreneurship in such territories in particular. 
Although, world experience shows that rural de-
velopment is a priority among the areas of devel-
opment strategies of countries. Especially in the 
countries of the European Union (Balanovska & 
Gogulya, 2019). The development of entrepre-
neurship in rural areas – not only in the field of 
agriculture itself but also primarily in the areas of 
trade, service, logistics, construction, etc. – is one 
of the determining factors for the development of 
rural areas in general.

Tasks and basic principles  
of stimulating business activity in rural areas
No regulatory legal act or programme document 
provides a list of tasks for stimulating business 
activities in rural areas. Therewith, a number of 
laws and programme documents contain norms 

that indirectly allow formulating their indicative 
list independently.

In particular, as for the tasks (or goals) of 
stimulating entrepreneurship in rural areas, first 
of all, it is necessary to note the draft concept of 
stimulating the development of entrepreneurship 
in rural areas, in which the purpose of the concept 
is defined: the formation of necessary prerequi-
sites for the development and implementation 
of national policy in the field of stimulating the 
development of entrepreneurship in rural areas 
(primarily small and medium businesses, family 
farms); highlighting those priority areas of na-
tional policy and determining ways to implement 
them, which are aimed at stimulating the develop-
ment of small and medium businesses, primarily 
producers of agricultural products, increasing the 
standard of living of the rural population, pre-
venting the progression of poverty, and stopping 
the process of depopulation of rural areas of the 
state. The Draft Concept defines the formation of 
appropriate conditions for assistance in the im-
plementation of entrepreneurial startups of rural 
youth among the tasks of the state (Draft Order of 
the Cabinet of Ministers of Ukraine…, 2021). De-
scribing this provision of the Draft Concept, the 
focus inherent in the current legislation and pro-
gramme documents on stimulating primarily ag-
ricultural enterprises is notable, which, as already 
analysed above, is a more erroneous approach.

A more comprehensive approach to the for-
mulation of tasks for stimulating entrepreneur-
ship in rural areas is offered by the Concept of ru-
ral development (Order of the Cabinet of Ministers 
of Ukraine No. 995-R..., 2015), which, although it 
is a more general document, nevertheless con-
tains a number of tasks that directly relate to the 
promotion of entrepreneurship in rural areas. In 
particular, the concept defines such tasks as the 
formation of conditions for the development of 
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the entire possible range of economic activities, 
organisational and legal forms of management; 
the growth of the role of tourism and recreation 
among possible areas of activity of entrepreneurs 
in rural areas; ensuring easy access of the popu-
lation of rural areas to financial resources; com-
prehensive support of the rural population in the 
information field (regarding the potential of en-
trepreneurship, business activities), etc.

As for the principles of stimulating the devel-
opment of entrepreneurship in rural areas, their 
indicative list can be formulated based on the 
analysis of legislation on state support for agri-
culture, norms on state support for certain organ-
isational and legal forms of farming in rural areas, 
and the provisions of legislation on state support 
for entrepreneurship in general.

Principles of national policy in the field of 
development of small and medium businesses in 
Ukraine, such as the effectiveness of support for 
small and medium businesses; availability of state 
support for small and medium businesses; crea-
tion of equal opportunities for access of small and 
medium businesses to receive state support, etc. 
(Article 3 of the Law of Ukraine “On Development 
and State Support of Small and Medium Business in 
Ukraine”, 2012). Among the principles of state sup-
port for agriculture provided for by the legislation, 
such as predictability and consistency, transparen-
cy, and publicity, and target orientation are suita-
ble for stimulating entrepreneurship in rural areas 
(Law of Ukraine “On State Support of Agriculture of 
Ukraine”, 2004). However, considering the fact that, 
unlike state support for agriculture, the promotion 
of entrepreneurship in rural areas should concern 
not only agricultural producers but also business 
entities engaged in other types of economic ac-
tivities in the interests of the rural population.

The principles of legal regulation of rela-
tions concerning certain organisational and legal  

forms of agribusiness entities should also be 
considered. In particular, in this context, two 
provisions of Article 4 of the Law of Ukraine “On 
Agricultural Cooperation” (2020) are worthy of 
attention, which to a certain extent balance each 
other: on the one hand, this is the principle of 
promoting the development of agricultural co-
operation, and on the other – the principle of 
considering the interests of the territorial com-
munity. That is, when conducting activities, an 
agricultural cooperative should not be limited 
solely to the interests of its members, but simul-
taneously act in the interests of the territorial 
community. This will contribute to the sustain-
able development of the territorial community.

Among the principles of stimulating entre-
preneurship formulated in the doctrine, in par-
ticular, economic sciences, attention should be 
paid to such principles as complexity (stimulating 
entrepreneurship as a single system, covering all 
components of the potential of entrepreneurship 
in a certain territory), harmonisation of state, re-
gional, local interests (economic, environmental, 
social) and the interests of entrepreneurship in 
the region, and compliance of policies and tools for 
stimulating entrepreneurship with the territorial 
features of the region (Vakhovych & Sheiko, 2016).

considering all the above principles and 
adapting them to the concept of stimulating the 
development of entrepreneurship in rural areas 
formulated in the study, and its goals, the follow-
ing list of principles for stimulating the develop-
ment of entrepreneurship in rural areas is pro-
posed (which, however, is not exhaustive):
 predictability, validity, and effectiveness of 

measures to stimulate the development of entre-
preneurship in rural areas, which are manifested 
in the responsibility of developing national and 
local programmes of such incentives that would 
provide for clear tasks and indicators of their  
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implementation, proper control over their actual 
implementation;
 transparency and publicity of measures to 

stimulate the development of entrepreneurship 
in rural areas, which consist in the broad involve-
ment of business representatives and the public 
at all stages of discussion, adoption and imple-
mentation of the above-mentioned national and 
local programmes;
 complexity of stimulating the development 

of entrepreneurship in rural areas, which means 
extending incentive measures to all business enti-
ties that conduct types of economic activities that 
are not prohibited by law in rural areas;
  parity of the interests of the state and 

territorial community, on the one hand, and busi-
ness entities, on the other hand, which consists in 
the fact that measures to stimulate the develop-
ment of entrepreneurship in rural areas should 
be sufficiently substantial to attract the interest 
of potential entrepreneurs, but not excessive, to 
avoid harming the interests of the state or terri-
torial community in the form of, for example, a 
substantial shortfall in revenues from state or 
local budgets;
  differentiation of measures to stimulate 

the development of entrepreneurship in rural ar-
eas in the context of individual administrative-ter-
ritorial units – since such measures should be ap-
plied primarily to those administrative-territorial 
units that require the greatest support from the 
state (the so-called depressive and labour-inten-
sive regions, geographically remote, for example, 
mountainous populated areas, etc.).

Conclusions

Thus, as a result of the theoretical-legal character-
istics of stimulating the development of entrepre-
neurship in rural areas, the authors of the study 
formulated the following conclusions, which are 

characterised by scientific originality and indicate 
the achievement of the goal study.

An improved definition of the concept of “ru-
ral territories” was proposed to increase the effec-
tiveness of the formation of the legal framework for 
regulating relations in the field of stimulating the 
development of entrepreneurship in rural areas – 
these are “territories that are within the jurisdic-
tion of rural and settlement councils, and within 
the limits of rural united territorial communities 
defined by law, intended for permanent residence 
of people or conducting their economic activities.”

The necessity of expanding the legal termi-
nology with the definition “stimulating the devel-
opment of entrepreneurship in rural areas” was 
justified. The author’s definition was formulated 
as “a set of measures of legal regulation and na-
tional policy aimed at simplifying the establish-
ment and conduct of business activities or in-
creasing its economic attractiveness, intended for 
business entities, regardless of the organisational 
and legal form and type of activity that conduct 
such activities within rural areas.”

It is concluded that the current prevailing ap-
proach to narrowing incentives exclusively for ag-
ricultural enterprises is erroneous. The position 
on the need to encourage other types of business 
activities in rural areas, including those that are not 
related to agricultural production, was supported.

A system of principles for stimulating the 
development of entrepreneurship in rural are-
as was developed, which includes predictability, 
validity, effectiveness, transparency, and public-
ity of measures to stimulate the development of 
entrepreneurship in rural areas; complexity of 
stimulating the development of entrepreneur-
ship in rural areas; parity of interests of the state 
and territorial community, on the one hand, and 
business entities; differentiation of measures to 
stimulate the development of entrepreneurship 
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in rural areas in the context of individual adminis-
trative-territorial units.

The results obtained can be considered in 
law-making activities to regulate relations in 
the field of development of entrepreneurship in 
rural areas. The obtained conclusions can also 
be used to develop specific ways and measures 
to encourage entrepreneurship in rural areas. 
The prospect of scientific research should be 
the development of proposals for legal support 

of entrepreneurship in the Ukrainian villages, 
considering the devastating economic, environ-
mental, social, and demographic consequences 
of military operations.
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Анотація

Актуальність дослідження зумовлено нагальною потребою сформувати якісно оновлене 
правове поле у сфері розвитку підприємництва в сільській місцевості як одного з визначальних 
чинників зростання добробуту населення та мотивації економічно активного прошарку 
до зайнятості саме на сільських територіях. Мета дослідження – окреслити категорію 
«стимулювання розвитку підприємництва на сільських територіях» і визначити завдання 
та основоположні засади цієї діяльності. Досягнення поставленої мети стало можливим 
завдяки комплексному аналізу теоретичних джерел і положень чинного та перспективного 
законодавства. У підсумку проведеної роботи сформульовано авторську дефініцію поняття 
«стимулювання розвитку підприємництва та сільських територіях» через його розуміння 
як комплексу заходів правового регулювання та державної політики. Обґрунтовано мету 
цих заходів спростити порядок створення суб’єктів підприємництва, а також порядок 
ведення підприємницької діяльності в межах сільських територій, що підвищить економічну 
привабливість бізнесу саме на сільських територіях. Перспективним визначено розширення 
сфери стимулювання видів підприємницької діяльності на сільських територіях, не пов’язаних 
з виробництвом сільськогосподарської продукції, що особливо актуально в реаліях пошуку 
додаткових способів підтримки населення в умовах війни та повоєнної відбудови. Визначено 
принципи стимулювання розвитку підприємництва на сільських територіях, на яких мають 
базуватися законодавство в цій сфері та врегулювання відповідних відносин. Практична 
значущість роботи полягає в тому, що вона може стати джерелом для формулювання змісту 
нормативних актів у сфері стимулювання розвитку підприємництва на сільських територіях

Ключові слова: державна підтримка; правове регулювання; село; агропромисловий комплекс; 
сільськогосподарська діяльність; зайнятість населення; економічна привабливість
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 Abstract 

The relevance of the subject is due to the frequency of application of property 
rights in practice, which led to the emergence of numerous situations when 
subjects applied to the court to protect their rights. The purpose of the study 
is to analyse the Ukrainian legislation on property rights other than property 
rights and to examine them as an object of notarisation. For the search, 
processing, and presentation of Information, special legal (comparative-legal, 
formal-legal, and the method of interpretation) and general scientific (formal-
logical, analysis, synthesis, concretisation and abstraction, induction and 
deduction) methods are used. Considering the best practices of judicial practice, 
the concept of “waiting right” is fixed, which is directly related to objects of 
construction in progress. The shortcomings contained in the current Civil 
Code of Ukraine are identified. Attention is drawn to the fact that the planned 
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Introduction

Property rights are defined as any rights that are 
related to property and that will be different from 
ownership. This will also include rights that are 
components of property rights, and other specif-
ic rights, in particular, the right of claim (Law of 
Ukraine No. 2658-III…, 2001).

The Civil Code of Ukraine (hereinafter – CCU) 
(2003) very briefly defines the concept of prop-
erty rights, although it is very often used in prac-
tice, which is growing exponentially every year 
(Stoliarchuk, 2020; Morozov, 2022). In particular, 
this applies to their assignment to objects under 
construction, because such investment for many 
people serves as an affordable way to purchase 
their housing, which in some cases will cost much 
less than the finished property. Accordingly, in the 
conditions of the existence of a future apartment 
“on paper”, a priori it is impossible to register 
ownership rights, and therefore, the investor will 
only have the right to demand the completion of 
construction, commissioning of the house and 
transfer to the hands of a specific apartment by 

the developer through the act of acceptance and 
transfer. Since there were virtually no guarantees 
for the protection of the investor’s rights, the no-
tarisation of the purchase and sale agreement, the 
subject of which is property rights to an object un-
der construction, was considered as an additional 
tool for protecting rights.

The rapid growth in the popularity of buy-
ing real estate that does not yet have a physical 
embodiment has given rise to many disputes 
between the parties, and situations when devel-
opers did not fulfil their obligations (Chukhliak, 
2021). The peculiarity of judicial precedents 
formed during the resolution of cases directly 
related to the subject of this study was consid-
ered by I. Utekhin (2018). The researcher also 
described in detail the differences between an 
ordinary contract of sale and a contract of sale 
of property rights. The researcher drew special 
attention to the use of such contracts in relations 
that arise in the process of buying housing, where 
there is no conventional purchase and sale and 

re-modification of the code will correct many shortcomings existing in the private law sector of legal 
regulation. The correlation between the concepts of rights of ownership and property rights is outlined, 
and the absence of regulation of the concept of “property rights” in the Civil Code of Ukraine is stated. 
The study highlights the state of affairs regarding the notarisation of property rights other than rights 
of ownership. Changes caused by the entry into force of the Law of Ukraine “On Guaranteeing Rights of 
Ownership to Real Estate Objects That will be Built in the Future” were reported, and its importance 
for the regulatory plane, in general, are assessed. The problem of definitions of “property rights” and 
“rights of ownership” is examined. The scientific achievements of outstanding legal researchers are 
used, whose work is related to the correction of gaps contained in civil legislation, and the problems of 
insufficient definition of essential terms in regulatory legal acts regulating issues related to the subject 
under study. The specific features of using property and personal non-property rights in the field of 
intellectual property are established. The results of the study can be used for further development of 
doctrinal approaches to improving the institutions of property and rights of ownership

Keywords: waiting right; personal non-property rights; purchase and sale agreement; notarial action; 
object under construction; intellectual property
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there is a quasi-purchase and sale. In addition, a 
study on features related to the implementation 
of the property right to receive property in own-
ership was conducted by L. Belkin et al. (2020). 
The authors’ team has clearly established the 
presence of specific property rights aimed at ob-
taining ownership of the relevant property and 
emphasises their direct need not only in civil cir-
culation but also in the legislative context. The 
authors drew attention to the need for a proper 
settlement of these relations. Theoretical aspects 
of fixing the concept of rights of ownership were 
examined by H. Kharchenko (2017), having con-
ducted a comprehensive study on this issue, con-
sidering a substantial number of doctrinal find-
ings, legislative norms, and judicial precedents.

D.  Spiesivtsev (2021) reviewed the main 
draft laws that relate to objects under construc-
tion. The researcher noted that if the state fails to 
fully provide the constitutional guarantee of each 
citizen for housing, it is necessary to create condi-
tions and a high-quality regulatory framework for 
the possibility of citizens acquiring property by 
investing in construction, without any risks that 
encourage the loss of such investments. M.  Lut-
siv  (2017) noted the importance of the buyer’s 
awareness of all aspects of legal forms of raising 
funds for unfinished construction projects that 
exist because this will help the latter protect their 
rights in the future.

Foreign researchers have also conducted 
studies on this subject, for example, N.  Samuel 
and S.U.  Firdaus  (2019) described the relation-
ship between a buyer of an object under con-
struction and a developer in Indonesia. In the 
conclusions, the authors established that there 
is no protection of the rights of consumers of un-
finished apartments, since, as a rule, developers 
refuse to be held responsible for claims issued by 
the buyer. The Law of Ukraine “On Guaranteeing 

Property Rights to Real Estate Objects That will 
be Built in the Future” (2022) was put into effect 
to determine the specific features of the sale of 
construction-in-progress objects and future real 
estate objects and guarantee the property rights 
to such objects in civil circulation. However, the 
institutions of property and rights of ownership 
still need to be improved, and therefore scientific 
findings on the settlement of legal conflicts over 
so-called problematic property objects do not 
lose their relevance.

The purpose of the study is to examine the 
fundamental issues, legal definitions, and prob-
lems related to property rights other than prop-
erty rights, establish the possibility of their cer-
tification by a notary, and determine the existing 
gaps contained in the current CCU (2003) and the 
possibility of their elimination with the introduc-
tion of a new version of the code.

While searching and processing information 
for the study, the authors used the following re-
search methods: formal-logical, methods of anal-
ysis, synthesis, concretisation and abstraction, in-
duction and deduction. Comparative legal, formal 
legal, and method of interpretation of legal norms 
were also used. The study uses sources of Ukrain-
ian legal researchers, in particular, papers by such 
researchers as I.  Utekhin  (2018), H.  Kharchen-
ko (2019), V. Hrabyk and I. Koval (2018), etc. 

The studies of these researchers contain 
opinions on gaps in the Civil Code, expressed in 
the insufficiency of interpretation of property 
and property rights as separate legal categories, 
and also present the main gaps in the protection 
of property rights other than property rights be-
fore the adoption of the law “On Guaranteeing 
Property Rights to Real Estate Objects That will 
be Built in the Future” (2022). General research 
methods are used in the study of the regulatory 
component concerning the specific features of the  
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implementation of property rights that differ from 
ownership rights and their protection. In particu-
lar, using the method of induction and deduction, 
vulnerabilities in Ukrainian legislation were iden-
tified, which lead to the emergence of ambiguous 
legal positions on the subject of research.

Normative regulation of the concept of 
rights of ownership and property rights

CCU (2003) is a key normative legal act on which 
the modern Ukrainian private law doctrine is 
based. 2003 was marked by the reform of Ukraini-
an civil studies, as the adoption of the code served 
as another proof of distancing from the Soviet 
standards of perception of property rights and 
stated its role as an integral part not only for the 
state but also for each individual. The gradation 
of legislation indicates the development of the 
country and the desire to improve its functioning, 
but the diversification of legal norms is a conse-
quence, not a goal, since the development of soci-
ety determines the need to create a relevant legal 
regulation. As of January 2023, the code adopted 
20 years ago has not yet lost its force, but there 
is a substantial prospect at the moment because 
a large-scale update of the civil code is being an-
nounced, which will increase the range of public 
relations that will be covered by the new version 
and will allow filling in the gaps made by the leg-
islator in the previous version.

For example, N. Kuznetsova (2014) notes the 
difficulties of implementing the 2003 CCU, as the 
process was identified to be complex, inconsist-
ent, and contradictory. But, despite the criticism, 
it is worth noting the role of the code as a foun-
dation for fixing the fundamental principles of 
regulating personal and property relations in the 
private law field, and as a catalyst for the develop-
ment of civil doctrine and legislation on a funda-
mentally updated platform.

Special attention should be paid to the study 
by I.  Spasybo-Fatieieva (2015), which identifies 
the specific features of the interpretation of rights 
of ownership by both Civil and Economic codes. 
As a result, the researcher finds the fact that the 
situation with the understanding of this concept 
in the Ukrainian legal plane is quite confusing and 
incomprehensible. Special attention is also drawn 
to the need to reform public property relations 
and bring them into consistency with private 
property relations.

In addition, from some older studies, it can be 
understood that the problem is not new, so even 
now the comments of previous researchers on the 
issue remain relevant. P.M. Anglin (1994) started 
searching for a model that will be used to imple-
ment an agreement on the sale of real estate. It 
also establishes the prevalence of the use of prop-
erty rights, which requires the legal implemen-
tation of the principles of their circulation (Shy-
mon,  2013). S.  Shimon reduced his thoughts to 
the fact that the property right is a kind of guaran-
tee that allows getting a material benefit in reality.

One of the incomplete parts of the CCU (2003) 
is the category “property rights”. To date, the code 
does not provide a theoretical explanation of 
property rights. Article 179 of the CCU defines a 
property as an object belonging to the material 
world, in respect of which, civil legal personality 
can be established, so it is appropriate to note that 
such rights will be recognised as property rights. 
The corresponding approach is due to the aware-
ness of property as the main feature of rights of 
ownership, which distinguishes them from other 
civil rights. The presence of a person’s property 
rights allows them to perform any actions in re-
lation to property, so, logically, they are endowed 
with an absolute character. This imposes an inert 
obligation on third parties, which makes it impos-
sible to create obstacles for the authorised person 
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to exercise their right. However, property rights 
can also have an exclusive character – the ability 
of a person to own, use, and dispose of property 
within the limits established by law.

The absence of property law as a category 
in the Ukrainian regulatory framework is com-
pensated by the use of doctrinal findings, judi-
cial proceedings, and other legal acts, but views 
on the insufficient interpretation of the concept 
cause mixed reviews among researchers. For ex-
ample, H. Kharchenko (2019) notes that the right 
of ownership has moved property rights into the 
background since the substitution of a generic 
phenomenon with a specific one is monitored, 
this is emphasised by the absence of provisions 
in the book of the third civil code that in general 
were able to define property rights as a definition. 
The right of ownership, being a more complete 
variety in content, should not replace subjective 
property law as a generic category. The concept of 
“property right”, on the subjective side, must exist 
independently of any mode of assignment, other-
wise, it will lose its generic meaning and will not 
be able to act as a qualifying function for defining 
subjective civil law as real. H. Kharchenko focus-
es on the correlation of categories beyond theory 
and practice since the methodological importance 
of the concept of subjective property law makes it 
impossible to identify in practice various proper-
ty-legal regimes expressed in the form of certain 
types of property rights. Accordingly, in the right 
of ownership, the potential of subjective proper-
ty rights will be fully implemented, however, not 
comprehensively.

V.  Hrabyk and I.  Koval (2018), having ana-
lysed the norms of law and the views of research-
ers on the normative consolidation of rights of 
ownership, it was concluded that Chapter 13 of 
the CCU should be supplemented with the follow-
ing provisions:

“1. Property right is the right of a person to a 
property that includes the right of ownership and 
property rights that satisfy the interests of the au-
thorised person through direct influence on the 
property.

2. The exercise of a real right by a person must 
comply with legislative norms, but it must also be 
implemented at their own will, which will not de-
pend on the intentions of other persons. The only 
exceptions may be the cases specified in the law”.

M.  Hudyma (2020), as a result of the inves-
tigation of the implementation of property rights 
in obligations, proved that the nature of rights of 
ownership does not correspond to the relations 
in which it is implemented. The author’s study 
also indicates the specificity of property rights, 
which is intertwined with legal ties at several lev-
els. Given the complexity and importance of rights 
of ownership as an object of legal regulation, the 
conciseness of legislative regulation of the con-
cept is considered unacceptable.

The division of property rights into property 
rights and other property rights (in particular, the 
right to other people’s property) requires consid-
erable attention, because another terminological 
gap in the current CCU (2003) is the correct defi-
nition of “property rights”, or rather, its absence, 
even despite the repeated use of the term in the 
provisions of the code. The only amendment 
concerning this issue is the addition of part two 
of the Article 190 of the CCU, according to Law 
of Ukraine “On Amendments to Some Legislative 
Acts of Ukraine” (2005), which is called “proper-
ty”, where its first part defines property as a spe-
cial object, referring to it a separate specific prop-
erty or a set of properties. This will also include 
property rights and obligations. Accordingly, part 
two of the Article describes property rights as a 
non-consumer thing and recognises such rights 
as property rights (Civil Code of Ukraine, 2003). 
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Such an addition does not fully describe the 
meaning of property rights since it is character-
ised by an insufficient covering of the concept.

However, Article 3 of the Law of Ukraine “On 
Valuation of Property, Property Rights and Profes-
sional Valuation Activity in Ukraine” (2001) reg-
ulates the definition of property rights, to which 
the mentioned standard refers such rights that 
are related to property and will also be different 
from the right of ownership. Accordingly, they in-
clude rights that act as components of property 
rights, and other rights that have certain specific 
features and requirements.

V. Kossak (2004) gives property rights a com-
modity character since their main content is pre-
cisely the transfer of rights of material nature.

Property rights are also inherent in intellec-
tual property rights. This position was aptly ex-
pressed by O. Rozgon (2016), who drew attention 
to the substantial difference in the established 
property rights in relation to objects of the ma-
terial world when the objects related to property 
rights will be exclusively objects of the non-mate-
rial world, which were already known in Roman 
law as disembodied. Accordingly, with respect to 
intellectual property rights, there is a possibility 
of replication, while the distribution of property 
rights will be directed to a specific property. This 
is explained by the nature of the origin of intellec-
tual property rights: the results of the intellectu-
al and creative activity of a person are expressed 
in sounds, ideas, images, symbols, etc., and such 
things have the ability to reproduce in any quanti-
ty when the property in the material world exists 
in a single copy. However, it is worth remember-
ing that the effect of intellectual property rights is 
directed exclusively to intangible property, how-
ever, this will not apply to physical media where 
the author’s idea is embodied.

V.  Mykytyn (2016) considers the property 
rights of intellectual property from the standpoint 
of their subject since the researcher refers here 
to the corresponding subjective rights that cause 
such a subject to encourage property interest. 

Article 424 of the CCU (2003) regulates the 
following non-property rights related to intellec-
tual property rights:

1) ensure the right to use an object related to 
intellectual property rights;

2) allow the use of an object related to intel-
lectual property rights as an exclusive right;

3) provide an opportunity to use methods of 
preventing the illegal use of an object related to 
intellectual property rights that do not contradict 
the law (also understood as an exclusive right);

4) other intellectual property rights defined 
by the current legislation.

Thus, Ukraine, in its efforts to develop a ba-
sic standard with a private legal direction, imple-
mented the CCU, which set a starting point for 
layering various laws and other acts to expand 
the field of regulation of public relations. De-
spite attempts to settle fundamental issues, the 
legislator was unable to streamline a number of 
important factors, in particular, it concerns the 
concept of property and rights of ownership. 
It is necessary to conduct a full explanation of 
these definitions in the new implementation 
of the CCU, which is relevant: special attention 
should be paid to their clear definition in the re-
stored version, since, as already noted, doctrinal 
and judicial findings have brought out a number 
of ideas. A weightier argument for confirming 
these views will be the full existence of regular 
application of property and ownership rights in 
public relations, hence it is clear that any field, 
especially the basic one, requires a proper regu-
latory foundation.
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Features of implementation  
of property rights in relation  
to objects under construction
Despite the incomprehensible interpretation of 
property rights in the normative and doctrinal 
plane for an ordinary citizen, their demand in 
the practical aspect as a separate legal institution 
is quite high, for example, they are widely used 
when investing in residential development. The 
principle is implemented by depositing funds by 
the investor in a non-existent object, which in the 
future will find its physical embodiment. Under-
standing the problems faced by a potential in-
vestor, the courts have long appealed to the term 
“waiting right”.

Regulating the status of property rights in 
judicial practice, references to Article 3 of the 
Law of Ukraine “On Valuation of Property, Prop-
erty Rights and Professional Valuation Activity 
in Ukraine” (2001) are actively used  – property 
rights that have the ability to evaluate will be rec-
ognised as rights that are related to property, and 
those that are different from ownership rights, 
this also includes rights understood as compo-
nents of property rights, and some other specific 
rights and the right of claim (Belkin et al., 2020).

There is such a classification of property 
rights that differ from property rights: rights 
to real estate objects that are in the process of 
construction (this will also include the purchase 
and sale and pledge of property rights); property 
rights to finished real estate that has been pur-
chased, but has not yet been acquired (CCU, 2003).

As for the property rights to finished real 
estate that has been purchased, but has not yet 
been acquired in ownership, the conclusion of a 
preliminary contract for the purchase and sale of 
real estate and its possibility to act as the subject 
of the pledge will take place.

According to Article 4 of the Law of Ukraine 
“On Pledge” (1992) the pledge includes property 
and property rights. The article also stipulates 
that the subject of the pledge can be the proper-
ty that will become the property of the pledgor 
when the pledge agreement is concluded.

Part 1 of Article 635 of the CCU (2003) defines 
a preliminary agreement in which the parties are 
obliged to conclude the main agreement in the fu-
ture within the appropriate time limit, in accord-
ance with the conditions regulated by the prelimi-
nary agreement. The peculiarity that distinguishes 
the preliminary contract from others is fixed in 
part 3 of Article 635. It consists in the termination 
of the obligation established by the preliminary 
agreement, provided that the main agreement is 
not concluded within the time allotted for this, or 
if neither party receives an offer to conclude it.

Thus, property rights to a real estate object 
in respect of which a preliminary purchase and 
sale agreement is concluded can be the subject of 
a pledge, and therefore, in practice, there will be 
situations when an unscrupulous buyer transfers 
as a pledge what does not belong to them, and this 
entails problems for the real owner, provided that 
the preliminary agreement is terminated, and the 
property is already pledged.

Investment activity in construction is one of 
the most common areas of application of prop-
erty law in practice. Contributing finance to a 
project is aimed at obtaining a real estate object 
or, otherwise, income generated from managing 
such funds. At the time of investing in an object 
under construction, there will be no question of 
registering ownership rights, but first, there are 
property rights.

In the paper by Ye. Khodyko (2011) it is es-
tablished that an object under construction will 
be a priori, independent, separate property. The 
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opinion boils down to the fact that ownership of 
construction materials, at the expense of which 
real estate is built, does not extend ownership 
rights directly to real estate. Therefore, when an 
object acquires its physical embodiment, the line 
between the means of construction and the result 
of their use is erased, since the consumable mate-
rial simply ceases to exist. In support of this the-
sis, V. Kyryliuk (2014) interprets the possibility of 
staying based on the right of ownership only for 
those construction materials that were not used 
in the construction process.

According to the general rule defined in Arti-
cle 331 of the CCU (2003), the moment of disclo-
sure of ownership rights in respect of immovable 
property is considered to be the very moment 
when state registration is applied, which takes 
place after the final completion of the construc-
tion procedure and the suitability of the object for 
operation. Until then, only the obligation to con-
struct and transfer the object in a completed state 
arises between the developer and the investor.

Accordingly, it is impossible to implement a 
classic contract for the purchase and sale of real 
estate in such a situation, but part 4 of Article 12 of 
the CCU (2003) provides for the possibility of trans-
ferring property rights to another person, except 
in cases established by current legislation. Con-
sequently, the law gives property rights turnover, 
which allows them to act as the subject of a contract.

The current CCU does not define the concept 
of a contract for the purchase and sale of property 
rights, although this type is popular in practical 
application. The emphasis is placed on property 
rights as the subject of a pre-agreement.

In her dissertation, V.  Anatiychuk (2020) 
presented the development of a transcript of the 
contract of purchase and sale of property rights 
to the construction object. Accordingly, there are 
two parties, one of which is the buyer – a person 

who provides or has a direct obligation to provide 
money to the other party that is the seller. At this 
time, the seller undertakes to transfer the prop-
erty to the buyer in the future (when the object 
is put into operation) based on ownership rights.

It is worth considering the Legal Opin-
ion of the Supreme Court of Ukraine in case 
No. 6-290цс16 (2016), the essence of which lies 
in the impossibility of acquiring property rights 
to housing. Based on the materials of the case, the 
plaintiff made his own monetary commitments in 
accordance with the property rights purchase and 
sale agreement, which served as the cause for the 
establishment of prerequisites necessary to cre-
ate grounds for acquiring the right to demand the 
transfer of property rights regarding the object, 
the construction of which is incomplete or for ac-
quiring property rights to such an object. Conse-
quently, the plaintiff did not acquire the object into 
ownership, and thus, the property rights purchase 
and sale agreement only granted them the right to 
acquire property ownership rights (CCU, 2003).

Analysing the explanations of the Supreme 
Court of Ukraine regarding the mentioned case, 
I.  Utekhin  (2018) draws a parallel between the 
area of the contract of sale, the subject of which 
is property rights and the contract that concerns 
the purchase and sale of real estate. According to 
the case file, the housing did not exist at the time 
of its consideration, the object was not put into 
operation and the act of acceptance and transfer 
was not issued. According to I. Utekhin, the com-
pletion of the construction and its acceptance into 
operation substantially revived the plaintiff ’s po-
sition, since the latter would have the full right to 
demand the fulfilment of the obligation to trans-
fer the apartment based on ownership.

Accordingly, in the actual situation that has 
arisen, the plaintiff is endowed with the right to 
demand from the developer the fulfilment of the 
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contract conditions, which involve the completion 
of construction, putting the property into opera-
tion, and subsequently, the transfer of the apart-
ment. In other words, the absence of ownership of 
the object that was built and put into operation of 
the building excludes the emergence of property 
rights in relation to the real estate object. There-
fore, this situation serves as a favourable ground 
for dishonest counterparties, which manifests in 
the subsequent resale, when the buyer will not 
have the ability to verify this (Utekhin, 2018).

The current legislation did not provide for 
an effective mechanism for protecting the inves-
tor’s rights, since the Law of Ukraine “On State 
Registration of Rights to Immovable Property and 
Their Encumbrances” (2004) represented the 
possibility of registering rights, but the list was 
characterised by exhaustion, and as for property 
rights, they were a priori absent there. Since the 
fact of entering into the purchase and sale agree-
ment was essentially only contained in the devel-
oper’s documentation, a one-time sale could only 
be guaranteed by the developer.

One of the ways to prevent violation of the 
rights of the buyer of an object under construction 
was given by N. Zahorniak (2013). It is proposed 
to harmonise the interests of both the investor and 
the developer, where the person who invested the 
funds will receive the financed property since the 
seller will have a direct interest in such a result.

It is possible to notarise the purchase and 
sale agreement. The provisions of CCU (2003) 
regulate the concept of a notarial transaction, de-
fining it as the implementation by a notary or an 
authorised person who, according to the current 
legislation, is entitled to perform this action by 
establishing a certifying inscription on the doc-
ument where the text of the transaction is indi-
cated. Therewith, transactions made in writing 
are subject to notarisation, if the law contains an 

indication to perform a notarial act or if the par-
ties have agreed to do so. Despite the absence in 
the law of Ukraine “On State Registration of Rights 
to Immovable Property and Their Encumbrances” 
(2004) the norm that required notarising the con-
tract of purchase and sale of property rights to an 
object under construction, at the request of the 
investor and developer, is applied to a notary.

It is generally known that mandatory state 
registration of property rights, and other rights 
of ownership related to immovable things, and 
encumbrances of such rights, and their occur-
rence, transfer and termination are established. 
Registration of immovable property is conducted 
by entering information in the Register of Rights 
of Ownership to the Immovable Property based 
on the Law of Ukraine “On State Registration of 
Rights to Immovable Property and Their Encum-
brances” (2004). The classification of property 
rights under CCU (2003) as material rights, and 
the possibility of their notarisation, is entirely fea-
sible. However, considering the absence of owner-
ship rights to an object whose construction is still 
ongoing, the data will not be recorded in the Reg-
ister of Material Rights to Immovable Property. In 
this case, the transaction is notarised, which does 
not guarantee the absence of any risks.

However, on 10.10.2022, the Law “On Guar-
anteeing Property Rights to Real Estate Objects 
That will be Built in the Future” (2022) has come 
into effect, aiming to mediate the intricacies of civ-
il turnover of unfinished properties and real es-
tate objects whose construction will occur in the 
future. This law is directed towards implementing 
warranty principles regarding material rights to 
such objects. Under the new regulations, a devel-
oper will not be able to sell apartments within an 
unfinished construction project unless each of 
them is registered with the Ministry of Justice as a 
separate property rights object. This registration 
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can only be done when proper permit documen-
tation is available. In addition, the adoption of the 
law was marked by the impossibility of re-selling 
the apartment. Accordingly, the Law of Ukraine 
“On State Registration of Rights to Immovable 
Property and Their Encumbrances” (2004) was 
amended on the implementation of registration.

According to the provisions of Article 55 of 
the law of Ukraine “On Notary” (1993), mortgage 
agreements, the mortgage under which are prop-
erty rights to real estate, the right to perform con-
struction works in respect of which was obtained 
before the entry into force of the Law “On Guaran-
teeing Property Rights to Real Estate Objects That 
will be Built in the Future” (2022), the construc-
tion of which is not completed, are certified sub-
ject to the submission of documents confirming 
property rights to real estate.

The Law “On Guaranteeing Property Rights to 
Real Estate Objects That will be Built in the Future” 
(2022) also amends CCU (2003), specifically the 
first part of Article 575 is presented in the following 
version: “Under mortgage is understood immova-
ble property, which is placed under a pledge that 
will be in possession of the pledgor or is a possible 
option for being held by a third party, as well as a 
pledge for an unfinished construction object or a 
real estate object whose construction is planned 
for the future.” Such an object of unfinished con-
struction can be transferred to a mortgage only in 
cases defined by law. In addition, part 1 of Article 
577 now states the following: in the case when the 
subject of a pledge is real estate, an object whose 
construction is still ongoing, a real estate object 
that is planned to be built in the future, and in cas-
es regulated by current legislative norms, notari-
sation will take place for the pledge agreement, 
except for cases prescribed in the legislation.

Thus, given the number of negative conse-
quences faced by investors in objects of unfinished  

construction, it is advisable to supplement the 
new version of the CCU with the concept of a con-
tract for the purchase and sale of property rights, 
which will greatly facilitate the protection of in-
vested funds, since the right of citizens to housing 
is constitutionally guaranteed. Realising that not 
everyone has the opportunity to purchase a real 
estate object that has a physical and legal imple-
mentation, it will be the duty of the state to ensure 
the possibility of acquiring it in the future.

Conclusions

Despite the fundamental significance of the re-
vised Civil Code of Ukraine (CCU), certain sectors 
within the private law regulatory framework 
remain underdeveloped to this day. It is worth 
paying special attention to the insufficient clarifi-
cation of details concerning “property right” and 
“ownership right” as legal categories, so in the 
new version of the Civil Code it is necessary to 
eliminate the gaps that exist at the present stage, 
since, given the special demand for these con-
cepts in the practical plane, it is unacceptable to 
provide an unclear interpretation in the current 
code, which serves as a key standard for the pri-
vate law sector of regulation.

One of the promising areas of recodification 
of the CCU is its supplementation by the definition 
of “contract of sale of property rights” as a type of 
contract of sale. In the doctrinal sphere, there are 
numerous interpretations and practical activities 
are filled with cases involving the application of 
such agreements. This necessitates the need for 
legal formalisation, as the development of social 
relations requires their proper regulation. Such an 
addition is impossible without a full explanation 
of the concept of “property rights” since they give 
rise to contracts that are associated with them.

In addition, the entry into force of the new 
law somewhat actualises the issue of guarantees 
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for potential real estate investors, but the gap in 
the basic terminological interpretation of proper-
ty rights still exists, which is a problem, given the 
active application of the institution of property 
rights in practical terms.

In the course of the study, the possibility of 
notarising the contract of purchase and sale of 
property rights to an object under construction 
was established, but it was determined that this 
will not lead to guarantees to protect the investor’s 
rights in case of non-fulfilment of obligations by 
the developer, but will only serve as confirmation 
of the emergence of legal relations between them.

The originality of the study lies in the possi-
bilities of more optimal protection of the interests 

of an investor who invests in real estate at the 
construction stage or enters into derivative trans-
actions with an asset that do not directly affect 
ownership rights.

The prospects for research are seen in the 
development of effective legal regulation of op-
erations involving material rights distinct from 
ownership rights, such as property rights to im-
movable property.
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Анотація

Актуальність теми зумовлено частотою застосування майнових прав на практиці, що 
спричинило виникнення численних ситуацій, коли з метою захисту власних прав суб’єкти 
зверталися до суду. Мета статті – здійснити аналіз українського законодавства щодо майнових 
речових прав, відмінних від права власності, а також розглянути їх як об’єкт нотаріального 
посвідчення. Для пошуку, обробки та викладення інформації застосовано спеціально-
юридичні (порівняльно-правовий, формально-юридичний, а також метод тлумачення) та 
загальнонаукові (формально-логічниий, аналізу, синтезу, конкретизації та абстрагування, а 
також індукції та дедукції) методи. Враховуючи напрацювання судової практики, зафіксовано 
поняття «право очікування», прямо пов’язане з об’єктами незавершеного будівництва. 
Визначено недопрацювання, які містяться в чинному Цивільному кодексі України. Звернено 
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увагу на те, що запланована рекодифікація кодексу дасть змогу виправити безліч недоліків, 
наявних у приватноправовому секторі правового регулювання. Окреслено співвідношення 
понять речових прав та права власності, констатовано відсутність регламентації поняття 
«речові права» в Цивільному кодексі України. Висвітлено стан речей щодо нотаріального 
посвідчення майнових речових прав, відмінних від права власності. Повідомлено про зміни, 
зумовлені набранням чинності Закону України «Про гарантування речових прав на об’єкти 
нерухомого майна, які будуть споруджені в майбутньому», оцінено його значення для 
нормативної площини загалом. Досліджено проблематику дефініцій «майнові права» та 
«речові права». Використано наукові надбання видатних вчених-правовикв, роботи яких 
пов’язані з виправленням прогалин, що містяться в цивільному законодавстві, а також 
проблематикою недостатнього дефініціювання істотних термінів у нормативно-правових 
актах, які регламентують питання, пов’язані з досліджуваною темою. Встановлено особливості 
використання майнових та особистих немайнових прав у галузі інтелектуальної власності. 
Результати дослідження можуть бути використані для подальшої розробки доктринальних 
підходів до вдосконалення інститутів майнових та речових прав

Ключові слова: право очікування; особисті немайнові права; договір купівлі-продажу; 
нотаріальна дія; об’єкт незавершеного будівництва; інтелектуальна власність 



Article’s History:

Received: 19.01.23 
Revised: 4.04.23 
Accepted: 26.04.23

Law. Human. Environment
Journal homepage: https://environmentalscience.com.ua/en

Law. Human. Environment, 14(2), 95-104

UDC 342.9
DOI: 10.31548/law/2.2023.95

The concept and correlation of legal protection 
and defence of well-known trademarks

Oleksii Tkachuk*

Postgraduate Student
National University of Life and Environmental Sciences of Ukraine

03041, 15 Heroiv Oborony Str., Kyiv, Ukraine
https://orcid.org/0000-0003-3596-5040

Suggested Citation:
Tkachuk, O. (2023). The concept and correlation of legal protection and defence of well-known 
trademarks. Law. Human. Environment, 14(2), 95-104. doi: 10.31548/law/2.2023.95.

Copyright © The Author(s). This is an open access article distributed under the terms of the 
Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)

*Corresponding author

 Abstract 

The relevance of the study is due to the lack of attention on the part of 
international and national legislation to such an object of intellectual property 
as well-known trademarks, in particular, to the regulation of their legal 
defence, and therefore this issue requires research and coverage in scientific 
circles. The purpose of the study is to investigate the difference between legal 
protection and legal defence of well-known trademarks in Ukraine. General 
scientific methods of knowledge (generalisation, formal-logical, synthesis, 
axiomatic) and special-legal methods (formal-legal, logical-legal, comparative-
legal) were used to examine this problem. The paper considers the key features 
of well-known brands. By analysing the Ukrainian regulatory framework, it 
is established that the legal protection of well-known trademarks in Ukraine 
complies with the norms of international legislation, namely the provisions 
of Article 6 bis of the Paris Convention. A detailed analysis of the concepts of 
protection and defence is conducted and applied to the object of the study. 
It was established that the peculiarity of well-known trademarks is that they 
acquire the status of a protected object of intellectual property rights not from 
the moment of state registration but from the time of their recognition in the 
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Introduction

Well-known brands play a substantial role in 
influencing the consumer. Naturally, due to the 
broad consciousness, reputation, and commit-
ment of consumers, this category of trademarks 
needs special legal defence since it often becomes 
the object of illegal use for unscrupulous users. 
The world practice of recognising and using such 
trademarks dates back about a hundred years, 
and during this time many effective mechanisms 
for their legal defence have been developed.

Article 6. bis of the Paris Convention for the 
Protection of Industrial Property (1883) plays 
a decisive role in the protection of well-known 
trademarks, which states that the countries of the 
Union undertake, either at the initiative of the ad-
ministration, if permitted by the legislation of that 
country, or at the request of the person concerned, 
to reject or invalidate the registration and prohib-
it the use of a trademark that is a reproduction, 
imitation, or translation of another trademark ca-
pable of causing confusion with a trademark that, 
according to the definition of the competent au-
thority of the country of registration or the coun-
try of application, it is already well known in this 
country as the designation of a person who enjoys 
the privileges of this convention and is used for 
identical or similar goods.

In the world society, quite a lot of studies are 
devoted to the objects of intellectual property law, 
since human potential is quite time-consuming 
and expensive. Thus, for example, C.V.  Trappey 

et al.  (2021) specifically noted the protection of  
intellectual property through artificial intelli-
gence techniques that will help users identify 
potential infringement issues and develop strat-
egies to better protect trademarks in globally 
distributed electronic retailers. S.  Kulshrestha 
and P.M. Singh (2021) investigated the conditions 
under which a trademark is recognised as well-
known. S.  Odintsov et al. (2020) considered the 
functions of trademarks since in theory there is a 
position that if a trademark does not perform its 
functions, then it cannot be considered generally 
known. J. Ciani et al. (2019) noted the protection 
and defence of well-known trademarks, highlight-
ing the problems of implementing legal defence 
of the rights of owners of such stamps by apply-
ing to the court due to the corrupt use of their 
stamps by more well-known brands. P.  Sáiz and  
R.  Castro  (2018) emphasised that the history of 
trademarks has a promising and complex future 
and that historians have a difficult task to investi-
gate. M.O. Stefanchuk et al. (2021) state the urgen-
cy of introducing artificial intelligence, especially 
after the COVID pandemic. I.  Koval et al.  (2019) 
investigated the correlation of private and public 
interests that are realised in the relations of intel-
lectual property and the balance of these interests 
in the mechanism of their defence.

H. Kostromina et al. (2022) distinguished the 
following types of intellectual capital: personal-
ised, technical and technological, infrastructure, 

country, which means acquiring the status of being famous. The practical value of the study is that 
the results obtained can be used to improve the procedure for recognising trademarks as well-known, 
namely, to justify the possibility of choosing the appropriate course of action: by applying to the appeals 
chamber or applying to the court

Keywords: civil law; intellectual property law; objects of intellectual property; National Intellectual 
Property Authority; Appeals Chamber; court
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client capital, and branded. Corporate capital was 
considered as trademarks, brand names, and ser-
vice trademarks.

The following researchers devoted their pa-
pers to the protection of objects of intellectual 
property rights at the NULES of Ukraine: O. Pid-
dubny and O. Svitlychnyi (2022), noting the need to 
regulate the patent protection of biotechnologies 
at the level of national legislation. Yu. Kanarik and 
B. Sergienko (2019) stated that an important step 
for the protection of intellectual property rights 
is the registration of an object as a trademark. 
M. Pushkar (2021) focused on the need to bring 
the norms of intellectual property rights for plant 
varieties to the norms of international legislation.

Insufficient research on this issue at the na-
tional level and the beginning of the formation 
of a legislative framework in Ukraine that meets 
generally recognised standards in the field of pro-
tection and defence of well-known trademarks 
determines the relevance of the chosen research 
problem. Such an object as well-known trade-
marks is poorly examined not only in national sci-
ence but also in the world scale.

The purpose of this paper is to examine well-
known trademarks for their security and compare 
the concepts of “protection” and “defence”, which 
is the first study in the scientific literature.

Materials and Methods

In the process of writing the study, a number of 
methods generally accepted by legal science were 
used. Among the general research methods, the 
analysis method was used, for example, to high-
light international standards for the protection 
of well-known trademarks. The formal-logical 
method contributed to the characterisation of the 
content of the categorical research apparatus. The 
synthesis method allowed determining the place 
of regulatory legal acts regulating relations in 

the field of intellectual property for well-known 
trademarks. The application of the axiomatic 
method allowed focusing on the use of well-
known trademarks through statements that do 
not require proof, for example, when protection 
occurs without registration of such a brand. The 
comparative legal method is used when compar-
ing national legislation, international legal acts, 
and EU legislation on the issues raised.

The main provisions and results of the ar-
ticle are formulated based on an analysis of in-
ternational, European, and Ukrainian legislation, 
and the legislation of foreign countries. In par-
ticular, during the study, the following methods 
were used: provisions: Article 6 of the Paris Con-
vention for the Protection of Industrial Proper-
ty (1883) in respect of well-known trademarks; 
Parts 2 and 3 of the Agreement on trade-related 
aspects of intellectual property rights (1994), 
which defines well-known trademarks by refer-
ring to Article 6 bis Paris Convention without 
providing for the terms of use of trademarks in 
the state where protection is required; Directive 
(EU) 2015/2436 of the European Parliament 
and of the council to approximate the laws of the 
member states relating to trade marks (2015), 
which provides that the relative grounds for re-
fusal of registration or grounds for relative inval-
idation may be: trademarks that are already rec-
ognised as “well-known” in the member states 
in question, in accordance with the provisions 
of Article 6 BIS Paris Convention; Council direc-
tive 2008/114/EC on the identification and defi-
nition of European Critical Infrastructures and 
assessment of the need to improve their protec-
tion and protectuion (2008), which defines that 
“protection” and “defence” is a single concept; 
and national legal acts, in particular, the law of 
Ukraine “On the Protection of Rights to Signs for 
Goods and Services” (1993).
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Results and Discussion

Well-known brands are those that have become 
widely known in the relevant consumer sector 
in certain industries. Compared to conventional 
trademarks, there are many differences, including 
high recognition, wide use, and economic value. 
First of all, for these reasons, well-known trade-
marks have become an important object of indus-
trial property and occupy a substantial place in 
the system of intellectual property rights protec-
tion around the world.

Factors of recognition of a trademark as well-
known in Ukraine may include the following char-
acteristics: the degree of popularity or recognition 
of the brand in the relevant sector of the econo-
my; the duration of public recognition, the degree 
and geographical area of any use of the mark or its 
promotion, including advertising or publication, 
involvement of the trademark in fairs and exhibi-
tions; recognition of the trademark as well-known 
in another country by the competent authority, etc. 

The peculiarity of well-known trademarks 
is prescribed by Article 6 bis of the Paris Con-
vention for the Protection of Industrial Proper-
ty (1883) and consists in the fact that such ob-
jects are granted state protection without state 
registration by the competent authorities. The 
countries taking part in this convention are 175 
countries of the world. In Ukraine, such state 
bodies are the Appeals Chamber of the National 
Intellectual Property Authority or the court (Law 
of Ukraine No. 3689-XII…, 1993). Therefore, it is 
necessary to determine what is included in the 
concept of protection of a well-known trademark, 
and what is related to the concept of defence of a 
well-known trademark.

It is advisable to start by investigating the 
concepts of “protection” and “defence”, how they 
relate, differentiate and how they affect the ob-
ject of intellectual property rights. Despite the 

fact that the definitions of “legal protection” and 
“legal defence” are used quite widely, there is 
no clear distinction between them. Ya.  Vavzhen-
chuk (2018), who examined the relationship be-
tween the concepts of “protection” and “defence” 
in labour law, came to the conclusion that there 
is no clear distinction between these concepts. 
In his opinion, some researchers identify these 
concepts, while others refer protection to the im-
plementation of protective functions of persons 
whose rights are violated.

D. Kusherets (2015), investigating the protec-
tion and defence of property rights in the law of 
obligations, notes that protection plays a role in 
the conclusion of contractual obligations, for ex-
ample, the conclusion of a contract aimed at pre-
venting violations. In turn, defence occurs during 
the active phase, when it is necessary to defend 
the rights in case of violation of the terms of the 
contract when prescriptions or other methods 
of securing the claim are applied to the violator, 
which cannot be disagreed with.

Notably, the legislation does not define clear 
concepts of the terms “protection” and “defence” 
and their differentiation, which leads only to sci-
entific opinions and explanations of these cate-
gories and thus causes confusion in the termino-
logical application of legal science (Vavzhenchuk, 
2010). Although for the state, the main function 
is to protect and defend the rights and legitimate 
interests of its citizens and to exercise such rights 
(Marchenko, 2020).

In judicial practice, there is an opinion that 
each law establishes rules of conduct for citizens, 
depending on what relations are regulated by a 
particular legal act. Therewith, the rules of con-
duct also establish rules for protecting this ob-
ject from illegal behaviour (Vavzhenchuk, 2010). 
Researchers S. Bulavina and T. Davydova (2017) 
note that most often these terms are used as  
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synonyms or concepts that are close in meaning 
to goals, tasks, and methods. However, this study 
cannot agree with this.

After analysing the terms “protection” and 
“defence”, R.  Maksymovych (2014) notes that 
they are united by the legal nature and consti-
tutional priority, primarily of the individual and 
citizen, and the activities of the state and state 
bodies aimed at ensuring the rule of law. The re-
searcher claims that the main difference between 
these concepts is their purpose since the object 
of protection is human rights and freedoms, and 
defence is called to action to protect these rights. 
The authors agree with this.

According to M.  Legenchenko (2014), legal 
protection should be considered as the estab-
lishment of legal means invested in the imple-
mentation of subjective law, the prevention of 
its violation, and the legal regulation of these le-
gal relations. Indeed, the norms on the defence 
of rights constitute only a part of the protective 
norms that include the prevention of violations, 
and those that establish a mandatory mechanism 
for their implementation.

V. Halunko (2007) believes that it is impossi-
ble to identify the concepts of “defence” and “pro-
tection” and supports the majority of members of 
the scientific community in this conclusion, since 
“protection” in the legal sense means a positive 
state of law aimed at preventing violation of sub-
jective rights and legitimate interests of individ-
uals, reflects the static nature of legal relations. 
In turn, “defence” is characterised by dynamics 
through the implementation of the means and 
forms provided for by law to restore the legal sta-
tus of the victim, bring the perpetrator to legal re-
sponsibility and are applied when the subjective 
right has already been violated. V. Halunko (2015) 
provides a detailed analysis of the term “protec-
tion”, noting that it is characterised by protecting 

the rights and interests of all citizens and deter-
ring them from certain actions by threatening a 
public position.

It should be added that Council Directive 
2008/114/EC (2008) clearly states that “protec-
tion” and “defence” are common concepts that 
apply to all types of activities of citizens and are 
aimed at preventing violations of legal rights.

There are positions that protection is a broad-
er concept and includes the defence of the rights 
and interests of citizens (Vavzhenchuk, 2010). 
Also noteworthy is the position of researchers 
that protection establishes a legal regime, and de-
fence is applied after the violation of such a legal 
regime (Bulavina & Davydova, 2017).

N.  Khodieieva  (2019) investigated the pro-
tection and defence in the field of the right to 
information about the state of one’s health and 
concluded that these concepts are identical. 
P. Shumov (2013) emphasises that defence is fun-
damental in the exercise of personal rights and 
interests, which is why it is much more common 
than protection and is the driving force behind 
countering violated rights and interests.

Yu. Zhelikhovska (2015) concluded on sep-
aration of defence and protection. Summarising 
the positions of researchers on the question of 
the relationship between the concepts of pro-
tection, she formed the main positions: 1)  these 
are almost identical rights; 2)  this is a different 
measure of behaviour of subjects; 3) the right to 
protection already includes defence; 4) defence is 
a narrower concept and is included in protection. 
Such a variety of positions is based on almost the 
same initial attitude: both through the protection 
and the defence of the right, a person is allowed 
to exercise it in the proper way, and in case of vio-
lation – to restore the right. Perhaps this was the 
basis for the conclusion that the nature of the dif-
ferences in the stated approaches to the concepts 
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of protection in no case allows considering the de-
fence of rights as an independent legal phenome-
non in relation to the protection of rights.

L. Kozhura (2015) treats the concept of “legal 
defence” as the legal activity of public administra-
tion bodies, conducted based on administrative 
and legal norms, supported by a system of legal 
guarantees; the essence of which is to ensure and 
protect by legal means the rights of individuals 
from illegal actions bringing offenders to legal re-
sponsibility. From the analysis of the above, it can 
be concluded that the object of legal defence is 
the violated legal rights, freedoms, and interests 
of individuals.

K. Harbuziuk (2019) notes that it is advisable 
to distinguish legal protection from legal defence 
because they have different functional purposes. 
The argument for this can be the well-known in 
the law theory opinion of O. Skakun (2021) that 
the same entity, such as a court, can protect and 
defend, or, conversely, only defend, such as a law-
yer. Therewith, defence without protection is not 
possible, as well as protection without defence 
(Bulavina & Davydova, 2017). The specified is 
confirmed by K. Harbuziuk (2019). This posi-
tion is close to well-known trademarks since the 
courts of Ukraine act as both protection and de-
fence for such objects.

A special form of state registration of a well-
known trademark in Ukraine and foreign coun-
tries is recognition by a special competent au-
thority, while other trademarks must have a sign 
of originality. Taking examples of recognition of 
trademarks well-known in Ukraine, then in 2022 
the competent authority recognised the follow-
ing trademarks: Morosha, Intertool, RedBul, Ko-
rolivsky smak, and for 2020-2021, the following 
examples can be provided – ukr.net, Rozetka, 1+1, 
Nova Poshta, TSN etc (State System of Intellectual 
Property Legal Protection, n.d.).

Summarising the scientific positions, it should 
be noted that the concepts of “protection” and “de-
fence” have different legal positions, in particular, 
protection is provided when registering an object 
by state institutions. Defence occurs when the 
rights and legitimate interests of the registered 
object of the owner of such an object are violated.

For all trademarks, protection occurs after 
the state registration of a trademark, and only 
later, when the rights of the trademark owner are 
violated, they apply for the defence of their right 
to the judicial authorities. However, this is not 
typical for well-known brands. A special feature 
of a well-known trademark is that it acquires the 
status of a protected object of intellectual prop-
erty rights not from the moment of state regis-
tration, but from the moment of its recognition 
in the country. Foreign researchers S. Kulshres-
tha and P.M. Singh (2021) indicate: to prove the 
recognition of a trademark as well-known, the 
best evidence will be provided by potential li-
censees, manufacturers, distributors of goods 
of such a trademark, import, export, and use by 
consumers of a particular product. The survey 
is a vital factor in establishing public awareness 
of the definition of a trademark as well-known. 
The Office of the Comptroller General of Patents, 
Samples, and Trademarks of India has prepared 
a guide called the draft trademark guide, indi- 
cating important factors for determining the 
common knowledge of a trademark. Among 
them are the following:

1.  Public knowledge of the trademark. The 
degree and scope of trademark promotion is very 
important in determining the status of a trade-
mark as a well-known one.

2.  Scope of use of the trademark. Sales vol-
ume is also an important factor. This factor will 
also be given importance in determining the sta-
tus of well-known trademarks.



101
Tkachuk

Law. Human. Environment. 2023. Vol. 14, No. 2

3.  The role of advertising. A brand can be-
come known in a very short time of use, consider-
ing advertising and technology.

4. The degree of recognition through adver-
tising and registration in any geographical area 
(Kulshrestha & Singh, 2021).

Therefore, foreign sources point to a substan-
tial number of references to recognise the trade-
mark as well-known.

Trademarks, the images of which are inex-
tricably linked with certain goods and services, 
form the consciousness of people and the sys-
tem of social values. That is why, to avoid illegal 
manipulation of the consumer, on the one hand, 
and protect the rights of owners, on the other, it 
is necessary to develop effective mechanisms for 
the protection of well-known trademarks. In or-
der for these mechanisms to really work, first of 
all, it is necessary to confirm the status of the in-
formation of a certain trademark, because this is 
what will prevent encroachments on intellectual 
property rights.

Conclusions

As a result of the study, the goal was achieved – 
the concept of legal protection and legal defence 
of well-known trademarks in Ukraine was ana-
lysed and it was concluded that these are different 
concepts in content. 

The analysis of the above approaches to the 
definition of “protection” and “defence” in the 
field of intellectual property law allows stating 
that the protection function is fixed by the norms 
of law and determines the field of the behaviour 
of business entities, which ensures the protection 
of the rights of intellectual property subjects. The 
defensive function regulates the norms of be-
haviour in violation of the norms of intellectual 
property law, but for well-known trademarks, it 
is special, since the courts of Ukraine act both in 

the implementation of protection and defence for 
such objects.

Ukraine, having recognised the norms of 
the Paris Convention, undertook to protect well-
known trademarks when a sign of their general 
information appears, that is, when they become 
known in the country to consumers without state 
registration of this brand. However, a lack of un-
derstanding of the implementation of the legal 
protection of well-known trademarks leads to vi-
olations of such rights, and then the owners are 
forced to seek defence of their rights.

It was investigated that the legal protection of 
a brand appears with a sign of its general statement, 
that is, when it becomes known in the country to 
consumers without state registration of this brand.

Legal defence of a well-known trademark is 
conducted based on decisions of the Appeals Cham-
ber of the National Intellectual Property Authori-
ty or the court. Moreover, compensation meas-
ures are provided only by the judicial authorities.

The scientific originality of the study is that 
for the first time the issues of comparing legal 
protection and legal defence of well-known trade-
marks as an object of intellectual property rights, 
which is not typical for other objects of intellectu-
al property rights, are analysed.

The conducted study encourages further ana- 
lysis and research on the practice of trademark pro-
tection by judicial authorities, namely: recognition 
of them as well-known, determination of meth-
ods of protection, application of evidence, consi- 
dering the conclusions of experts, experts in the 
field of law, compensation for losses incurred, etc.

Acknowledgements

None.

Conflict of Interest

None.



102
The concept and correlation of legal protection...

Law. Human. Environment. 2023. Vol. 14, No. 2

References

[1] Agreement on trade-related aspects of intellectual property rights. (1994, April). Retrieved from 
https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm.

[2] Bulavina, S., & Davydova, T. (2017). “Protection” and “Security”: Theoretical aspects of the legal 
terms. History and Law Journal, 1, 27-31. 

[3] Ciani, J., Ghidini, G., Atkinson, V., & van Caenegem, W. (2019). A comparative study of fashion and 
IP: Nontraditional trademarks in Italy and Australia. IIC – International Review of Intellectual 
Property and Competition Law, 50(9), 1101-1130. doi: 10.1007/s40319-019-00881-2.

[4] Council Directive 2008/114/EC on the identification and definition of European critical 
infrastructures and assessment of the need to improve their protection and protection. (2008, 
December). Retrieved from http://data.europa.eu/eli/dir/2008/114/oj.

[5] Directive (EU) 2015/2436 of the European Parliament and of the Council to approximate the laws 
of the Member States relating to trade marks (recast). (2015, December). Retrieved from http://
data.europa.eu/eli/dir/2015/2436/oj.

[6] Halunko, V.V. (2007). Administrative and legal protection and security of property rights. Bulletin 
of Kharkiv National University of Internal Affairs, 38, 192-198.

[7] Halunko, V.V. (Ed.). (2015). Administrative law of Ukraine (Vol. 1: General administrative law). 
Kherson: Publisher Grin D.S.

[8] Harbuziuk, K.H. (2019). To the problem of the relationship between the terms “administrative and 
legal protection” and “administrative and legal security”. In Modern problems of legal, economic and 
social development of the state: Abstracts of reports of the 8th International scientific and practical 
conference (pp. 38-40). Kharkiv: Kharkiv National University of Internal Affairs.

[9] Kanarik, Yu.S., & Sergienko, B.B. (2019). Legal protection of computer programs as objects of 
intellectual property law. Legal Horizons, 19, 31-35.

[10] Khodieieva, N.V. (2019). Protection of subjective civil rights in terms of the right to information about 
one’s health status – the relationship between such concepts as “protection” and “security”. In Kharkiv 
National University of Internal Affairs: 25 years of experience and a look into the future (1994-2019): 
Collection of abstracts of reports at the international scientific and practical conference for the 25th 
anniversary of the university (pp. 485-487). Kharkiv: Kharkiv National University of Internal Affairs.

[11] Kostromina, H., Potishchuk, O., Rudenko, T., Pushkar, M., & Romaniuk, O. (2022). Intellectual 
capital as the basis for the development of creative industries. AD ALTA: Journal of interdisciplinary 
research, 12(1, S XXVI), 67-70.

[12] Koval, I., Dzhumageldiyeva, G., Derevyanko, B., Patsuriia, N., & Patiuk, S. (2019). Balance of 
interests in the mechanism of protection of industrial property rights. Journal of Advanced 
Research in Law and Economics, 10(3), 819-827. doi: 10.14505//jarle.v10.3(41).17.

[13] Kozhura, L.O. (2015). Administrative and legal protection and security: The concept and relation. 
Uzhhorod National University Herald. Series: Law, 35 (1 Vol. 2), 119-122.

[14] Kulshrestha, S., & Singh, P.M. (2021). Factors determining well known status for a trademark: 
A study in Indian context. Bioscience Biotechnology Research Communications. Special Issue, 
14(09), 240-245.

https://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm
http://nbuv.gov.ua/UJRN/ipch_2017_1_6
http://nbuv.gov.ua/UJRN/ipch_2017_1_6
https://doi.org/10.1007/s40319-019-00881-2 
http://data.europa.eu/eli/dir/2008/114/oj
http://data.europa.eu/eli/dir/2015/2436/oj
http://data.europa.eu/eli/dir/2015/2436/oj
http://nbuv.gov.ua/UJRN/VKhnuvs_2007_38_34
http://kizman-tehn.com.ua/wp-content/uploads/2018/02/%D0%90%D0%B4%D0%BC%D0%B8%D0%BD%D0%B8%D1%81%D1%82%D1%80%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D0%B5-%D0%BF%D1%80%D0%B0%D0%B2%D0%BE-%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8-2015.pdf
https://dspace.univd.edu.ua/server/api/core/bitstreams/2dba95a4-512d-4d58-b378-faffe5782059/content
https://dspace.univd.edu.ua/server/api/core/bitstreams/2dba95a4-512d-4d58-b378-faffe5782059/content
https://old.legalhorizons.com.ua/en/journals/vip-19-32-2019/pravova-okhorona-komp-yuternikh-program-yak-ob-yektiv-prava-intelektualnoyi-vlasnosti
https://old.legalhorizons.com.ua/en/journals/vip-19-32-2019/pravova-okhorona-komp-yuternikh-program-yak-ob-yektiv-prava-intelektualnoyi-vlasnosti
https://dspace.univd.edu.ua/items/d4b17db0-2a9a-4ba2-a5c5-f3a0b0282e37 
https://dspace.univd.edu.ua/items/d4b17db0-2a9a-4ba2-a5c5-f3a0b0282e37 
https://www.magnanimitas.cz/ADALTA/120126/PDF/120126.pdf
https://www.magnanimitas.cz/ADALTA/120126/PDF/120126.pdf
https://doi.org/10.14505//jarle.v10.3(41).17
https://doi.org/10.14505//jarle.v10.3(41).17


103
Tkachuk

Law. Human. Environment. 2023. Vol. 14, No. 2

[15]	 Kusherets, D.V. (2015). Protection and security of property rights in the field of contract law: 
Problems of theory and practice (Doctoral thesis, Legislation Institute of the Verkhovna Rada of 
Ukraine, Ukraine).

[16]	 Law of Ukraine No. 3689-XII “On the Protection of Rights to Signs for Goods and Services”. (1993, 
December). Retrieved from https://zakon.rada.gov.ua/laws/show/3689-12#Text.

[17]	 Legenchenko, M.O. (2014). Concept of right’s guard and protection through their correlation. 
Current Problems of State and Law, 72, 59-65.

[18]	 Maksymovych, R.O. (2014). Correlation between the concepts of “protection” and “secutity” of 
social and economic human rights and freedoms: theoretical and legal foundations. Scientific 
Bulletin of Kherson State University. Series “Legal Sciences”, 5 (Vol. 1), 101-106.

[19]	 Marchenko, V. (2020). Regarding the issue of protection of subjective civil rights by a notary public. 
Entrepreneurship, Economy and Law, 3, 31-35. doi: 10.32849/2663-5313/2020.3.06.

[20]	 Odintsov, S., Trubina, M., & Mansour, M. (2020). Comparative legal analysis of protectability of 
olfactory trademarks. Аmazonia Investiga, 9(27), 129-139. doi: 10.34069/AI/2020.27.03.13.

[21]	 Paris Convention for the Protection of Industrial Property. (1883, March). Retrieved from https://
www.unido.org/sites/default/files/2014-04/Paris_Convention_0.pdf.

[22]	 Piddubny, O., & Svitlychnyi, O. (2022). Fundamentals of patent protection in the field of 
biotechnology. Law. Human. Environment, 13(1), 43-49. doi: 10.31548/law2022.01.005.

[23]	 Pushkar, M.V. (2021). Urgency of changes in legal regulation of property relations on plant 
varieties in connection with recodification of the Civil Code of Ukraine. Law. Human. Environment, 
12(1), 101-108.

[24] Sáiz, P., & Castro, R. (2018). Trademarks in branding: Legal issues and commercial practices. 
Business History, 60(8), 1105-1126. doi: 10.1080/00076791.2018.1497765.

[25] Shumov, P.V. (2013). Correlation of concepts of “protection” and “defense” of informational rights. 
Criminal-Executory System: Law, Economics, Management, 5, 12-14.

[26] Skakun, O.F. (2021). Theory of law and state (4th ed.). Kyiv: Alerta.
[27] State System of Intellectual Property Legal Protection. (n.d.). Trademarks that are recognized 

as well-known in Ukraine and those that have been refused recognition. Retrieved from https://
ukrpatent.org/uk/articles/ap-tm-well-known.

[28] Stefanchuk, M.O., Muzyka-Stefanchuk, O.A., & Stefanchuk, M.M. (2021). Prospects of legal 
regulation of relations in the field of artificial intelligence use. Journal of the National 
Academy of Legal Sciences of Ukraine, 28(1), 157-168. doi: 10.37635/
jnalsu.28(1).2021.157-168.

[29] Trappey, C.V., Chang, A.-C., & Trappey, A.J.C. (2021). Building an Internet-based knowledge 
ontology for trademark protection. Journal of Global Information Management, 29(1), 123-144. 
doi: 10.4018/JGIM.2021010107.

[30] Vavzhenchuk, S.Ya. (2010). Parity of concepts “protection” and “security” of the labor rights in the 
current legislation. Forum Prava, 1, 45-49.

[31] Vavzhenchuk, S.Ya. (2018). Protection and security of labor rights of employees (2nd ed.). Kharkiv: 
Pravo.

http://dspace.onua.edu.ua/handle/11300/4452
https://doi.org/10.32849/2663-5313/2020.3.06
https://doi.org/10.34069/AI/2020.27.03.13
https://www.unido.org/sites/default/files/2014-04/Paris_Convention_0.pdf
https://www.unido.org/sites/default/files/2014-04/Paris_Convention_0.pdf
https://doi.org/10.31548/law2022.01.005
https://environmentalscience.com.ua/en/journals/tom-12-1-2021/aktualnist-zmin-pravovogoryegulyuvannya-maynovikh-vidnosin-na-sorti-roslin-u-zv-yazku-z-ryekodifikatsiyeyu-tsivilnogo-kodyeksu-ukrayini
https://environmentalscience.com.ua/en/journals/tom-12-1-2021/aktualnist-zmin-pravovogoryegulyuvannya-maynovikh-vidnosin-na-sorti-roslin-u-zv-yazku-z-ryekodifikatsiyeyu-tsivilnogo-kodyeksu-ukrayini
https://doi.org/10.1080/00076791.2018.1497765
https://ukrpatent.org/uk/articles/ap-tm-well-known
https://ukrpatent.org/uk/articles/ap-tm-well-known
https://doi.org/10.37635/jnalsu.28(1).2021.157-168
https://doi.org/10.37635/jnalsu.28(1).2021.157-168
https://doi.org/10.37635/jnalsu.28(1).2021.157-168
http://nbuv.gov.ua/UJRN/FP_index.htm_2010_1_9
http://nbuv.gov.ua/UJRN/FP_index.htm_2010_1_9


104
The concept and correlation of legal protection...

Law. Human. Environment. 2023. Vol. 14, No. 2

[32]	 Zhelikhovska, Yu. (2015). Denominated and distinction between “guard” and “protection”. Scientific 
Bulletin of the International Humanities University. Series: Jurisprudence, 13 (Vol. 2), 18-21.

Поняття та співвідношення правової охорони  
й правового захисту добре відомих торговельних марок

Олексій Петрович Ткачук
Аспірант

Національний університет біоресурсів і природокористування України
03041, вул. Героїв Oборони, 15, м. Київ, Україна

https://orcid.org/0000-0003-3596-5040

Анотація

Актуальність дослідження зумовлено недостатньою увагою з боку міжнародного та 
національного законодавств до такого об’єкта інтелектуальної власності, як добре відомі 
торговельні марки, зокрема до регулювання їхнього правового захисту, а тому це питання 
потребує дослідження і висвітлення в наукових колах. Мета статті  – дослідити, у чому 
відмінність між правовою охороною та правовим захистом добре відомих торгівельних марок 
в Україні, Для дослідження вказаної проблематики використовувалися загальнонаукові 
методи наукового пізнання (узагальнення, формально-логічний, синтезу, аксіоматичний) 
та спеціально-юридичні методи (формально-юридичний, логіко-юридичний, порівняльно-
правовий). У роботі розглянуто ключові особливості добре відомих торговельних марок. 
Шляхом аналізу української нормативно-правової бази встановлено, що правова охорона добре 
відомих торговельних марок в Україні відповідає нормам міжнародного законодавства, а саме 
положенням ст.  6 bis Паризької конвенції. Проведено детальний аналіз понять охорони та 
захисту й застосовано їх щодо об’єкта дослідження. З’ясовано, що особливістю добре відомих 
торговельних марок є те, що вони набувають статусу охоронного об’єкта права інтелектуальної 
власності не з моменту державної реєстрації, а із часу визнання їх у країні, що означає набуття 
статусу відомості. Практична цінність дослідження – у тому, що отримані результати можна 
використати для удосконалення процедури визнання торговельних марок добре відомими, 
а саме в обґрунтуванні можливості вибору відповідного способу дій: шляхом звернення до 
Апеляційної палати або звернення до суду
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Introduction

The relevance of the study lies in the fact that, 
suffering from military operations, among the 
priority tasks Ukraine has set for itself is the pres-
ervation of strategic objects of state ownership, 
their production capacities, human resources, 
and ensuring their security. The destruction of 
strategic state facilities and the displacement of 
the population became a call to relocation. In the 
conditions of war, the restoration of the territo-
ries of Ukraine that were destroyed becomes of 
particular importance. However, the variability 
of the location of military activity determines the 
tendency to take effective measures to preserve 

objects of strategic importance for the economy 
and security of our country.

The issue of public control over strategic 
enterprises during relocation is presented in 
the form of scientific studies of the regulatory 
framework and individual practices of organisa-
tional and managerial activities during the peri-
od of martial law.

Decomposing the word “relocation”, it can 
be seen that “locate”, from the Latin word locus, 
means “place”, re- means “again”, and -ion means 
“action”. Relocation means “the act of 
resettle-ment” in a new location (Relocation, 
n.d.).
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Abstract 

The relevance of the chosen study subject is due to the fact that the full-
scale invasion of the Russian Federation in Ukraine caused the need to move 
enterprises, especially strategic objects of state ownership, from the zone of 
active military operations to safer regions. Therefore, there is a need to make 

adjustments to the field of public control over objects of strategic importance for the economy, security, 
and life of the country in a difficult time for it. The purpose of the study is to determine the state of public 
control as a regulation of the relocation process in the legal context of regulatory support and suggest 
improving state regulation, considering the existing norms of national legislation, regulatory acts, and 
programmes. In the process of writing the study, general scientific and special methods were used, such 
as: analysis and synthesis, deduction and induction, formalisation, formal legal, comparative legal, and 
the method of legal modelling. As a result of the study, the legal regulation of public control of relocated 
strategic objects in the system of existing relocation procedures is analysed. Doctrinal and legislative 
approaches to the interpretation of control, public control, strategic enterprises, and relocation itself 
are described. Features of international support for the relocation of Ukrainian enterprises to safer 
regions are considered. The main methods of optimising the relocation process have been identified, 
emphasizing the necessity to legislatively define the process itself and the related concepts. Additionally, 
the regulatory framework for public control over strategic enterprises has been elaborated upon. The 
necessity to establish a special legal regime for public control over relocation is justified. The practical 
value of the results obtained lies in the fact that they can be used in the development of new regulatory 
legal acts that will determine the proper legal mechanism in one codified act on the relocation of 
businesses from non-safe territories

Keywords: movement; combat operations; safe regions; martial law; codified act
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O.  Hensetska (2022) defines the reloca-
tion process as a definite improvement that al-
lows the business to continue operating. I.  Khy-
mych (2022) considers relocation to be the main 
part of Ukraine’s business strategy, which contin-
ues to operate in war conditions.

Comparing the definitions of relocation pro-
posed by O. Hensetska and I. Khymych, it can be 
concluded that their understanding of the loca-
tion for the enterprise is similar to an opportunity 
to save production and continue working in safe 
areas in the future.

O. Bukhanevych and A. Ivanovska (2019) de-
fined control as an activity aimed at preventing 
legal violations and encouraging those involved in 
compliance with the law. Control is identified by 
reviewing the understanding of such actions with 
“verification, supervision, revision of actions, 
deeds” or simply “verification”. The authors out-
lined control as a universal function of the coun-
try, where the idea is determined according to 
the practice of applying contemplative activities, 
with certain specific features in a certain format 
and means of application (Bukhanevych & Ivano-
vska,  2022). N.  Horbova (2019) noted that state 
control (supervision) is an external control on 
the part of the state in the form of administrative 
supervision, such as: coercion, restoration, termi-
nation, prevention, and punishment with the ap-
plication of administrative-level liability.

Notably, N. Horbova compared to O. Bukhane-
vych and A. Ivanovska more precisely sets the control 
process, since the sanctions component is covered.

Public control should be exercised not only 
over compliance with national legislation but 
also over the implementation of international 
standards. Therefore, it is advisable to use differ-
ent models in the field of public control, depend-
ing on the goal that is set for public control over 
their management. There are such models as the 

quality management system  – ISO, the model of 
excellence of the European Foundation for Qual-
ity Management  – EFQM, Cоmmоn Аssеssmеnt 
Frаmеwоrk, Bаlаncеd Scоrе Cаrd. This is due to 
the concept of Tоtаl Quаlіtу Mаnаgеmеnt (TQM), 
which is aimed at covering consumer require-
ments and requires updating procedures through 
analytics and coordinated work of employees 
(EFQM Model, n.d.).

The normative legal acts that have become 
regulators of the process of relocation of enter-
prises do not contain a definition of the concept 
of “relocation”, which accordingly differs from the 
relocation programme itself, which also does not 
have a single text with an understanding of a clear 
process of step-by-step actions and control by 
public institutions.

The purpose of the study is to examine inter-
national and national scientific approaches to the 
characterisation of public control over relocated 
strategic objects, analyse the normative legal acts 
of this field, identify problems, and suggest ways 
to improve the legal support of relocation.

The tasks are to determine whether interna-
tional and national regulatory legal acts regulate 
public control over the relocation of strategic en-
terprises, the examination of scientific views on 
the relocation procedure, formation of a list of 
strategic objects, and the improvement of regula-
tory acts in the affected areas.

Materials and Methods

When writing the study, a number of general sci-
entific methods were used: analysis and synthe-
sis, deduction and induction, formalisation, for-
mal legal, comparative legal, and the method of 
legal modelling.

Using the analysis method, the content 
of relocation is covered, the problems of con-
trolling the movement of strategic enterprises are  
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highlighted, and the essence of the concepts of  
relocation and strategic objects is covered.

Through the synthesis method, the regulato-
ry acts regulating the relocation process are list-
ed and characterised. The need to create a single 
codified act for convenient and prompt move-
ment of enterprises of strategic importance from 
the territories of battles to safe places is covered.

The deductive method is used in the study of 
the procedure for business relocation and, in par-
ticular, public control over strategic objects during 
relocation. The inductive method is used to char-
acterise public control, which are components 
of the process of relocation of strategic objects.

Using the formalisation method, the area of 
control over relocated objects of strategic impor-
tance is reflected in the form of a procedure for 
moving enterprises. The formal legal method is 
used in the relationship between public control 
and management of strategic objects when mov-
ing their capacities and employees, which is a 
manifestation of relocation.

The comparative legal method is used in the 
study of control over enterprises through such 
quality management systems as the European 
Foundation of Quality Management  – EFQM, the 
general assessment scheme  – CоmmоnАssеss-
mеntFrаmеwоrk, balance indicators  –Bаlаncеd-
ScоrеCаrd. The method of legal modelling is used 
in the study of the relocation procedure for the 
distribution of functions and their use, and the 
consequences that follow them in the form of mod-
elling both negative and positive consequences.

The main provisions and findings of the 
study are formulated based on the analysis of 
international and national legislation. In particu-
lar, during the research, the following provisions 
were used: the Excellence Model of the European 
Foundation for Quality Management (EFQM), the 
Common Assessment Framework, the Balanced 

Scorecard (EFQM Model, n.d.), as well as state reg-
ulatory policies in the field of economic activity 
(Law of Ukraine No. 1160-IV..., 2003); state super-
vision as control in the field of economic activity 
(Law of Ukraine No. 877-V..., 2007); Government 
Resolutions regarding the operation of Ukrposh-
ta during the period of martial law (Resolution 
of the Cabinet of Ministers of Ukraine No. 305..., 
2022); criteria for classifying state property ob-
jects as strategic (Resolution of the Cabinet of 
Ministers of Ukraine No. 999..., 2010); list of stra-
tegic objects of state property (Resolution of the 
Cabinet of Ministers of Ukraine No.  83..., 2015); 
organization of work of employees of economic 
entities in the state sector of the economy during 
times of war (Resolution of the Cabinet of Min-
isters of Ukraine No.  481..., 2022); Order of the 
Cabinet of Ministers of Ukraine “On the Approval 
of the Plan of Urgent Measures to Relocate, if Nec-
essary, the Production Facilities of Economic Enti-
ties from Territories where Hostilities are Taking 
Place and/or there is a Threat of Hostilities to a 
Safe Territory” (2022); Orders of the Ministry of 
Economy “On Approval of the Procedure for Sub-
mitting and Considering Proposals for Forming a 
List of State-Owned Objects of Strategic Impor-
tance for the Economy and Security of the State” 
(2010) and “On the Approval of Methodological 
Recommendations on Forecasting the Conse-
quences and Assessing the Impact on the State of 
Economic Security of the State of the Privatiza-
tion of Certain Categories of Enterprises” (2009); 
Order of the Ministry of Finance of Ukraine “On 
Approval of the Methodology for the Analysis of 
Financial and Economic Activity of Enterprises of 
the State Sector of the Economy” (2006); Decree 
of the President of Ukraine “On Financial Support 
of Innovative Activities of Enterprises that are of 
Strategic Importance for the Economy and Secu-
rity of the State” (2004); relocation action plans 
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for enterprises in the form of a guide (Plashchuk, 
2022); Letter from the Ministry of Digital Trans-
formation providing assistance for the evacuation 
of Ukrainian businesses (Letter from the Ministry 
of Digital Transformation..., 2022); the registra-
tion instruction for relocation applications on the 
E-Tender electronic platform (Instructions for us-
ers of registering..., n.d.), etc.

Results and Discussion

General aspects of public control over  
the relocation of strategic objects
The relocation of Ukrainian enterprises, including 
strategic objects located in the territory of mili-
tary operations, should be conducted with proper 
public control over the relocation procedure by 
clearly defined steps to help move equipment to 
certain safer territories, select the location of ca-
pacitive, and solve personnel issues.

Canadian researcher C.  Goodwin (1993) in-
vestigated displacement in the plane of human 
displacement as a life transition, which means a 
radical change from one social context and physi-
cal environment to another, creating an opportu-
nity for change. M.P.M.  Sardhar (2007) suggests 
that when moving businesses, interaction with 
employees should be considered by applying cer-
tain measures to better adapt to the relocation 
process. Not all employees want to move, despite 
the offer of relocation assistance. According to 
Atlas World Group, the main reasons for refusing 
to move are family problems or connections, and 
the employment of a spouse or partner (Relocate 
and relocation..., n.d.). The relocation of people is 
described by J.V. Maanen & J.E. Schein (1979) as 
a transitional phase, including status ambiguity, 
identity, lack of status, and obscurity. Relocation 
is also referred to as community relocation or 
collective relocation  – a holistic restructuring of 
life at the local level (Tsubouchi et al., 2021). The 

transfer of an enterprise can be conducted within 
the country, or outside its borders (internation-
al movement). Moving an enterprise outside the 
country is defined as the process of offshoring, the 
reverse action is moving the enterprise back to 
the country of origin of production – backshoring 
(Hayter, 1997; Yong-Sik & Kidong, 2018). A.  Ne-
doshitko and I.  Yaremko  (2022) define internal 
relocation (within the state) as a chance to save a 
business and restore its activities in conditions lim-
ited by martial law. O. Bokiy and M. Moroz (2022) 
see the need for assistance at the state le- 
vel in relocation and capacities that are at risk.

Canadian researcher C. Goodwin (1993) also 
appropriately focuses on the priority of consider-
ing the social component of displacement. A. Ne-
doshitko and I. Yaremko (2022) rather narrowly 
define relocation, in particular, activities only in 
war conditions, but this can be regarded as the 
need for mandatory return after the abolition of 
martial law, and this, in turn, may not be possible 
under certain objective conditions. O.  Bokiy and 
M. Moroz (2022) – supporters of a position that 
can be agreed with, because it was these authors 
who stressed the need for state support in the re-
location process.

A large explanatory dictionary of the Ukrain-
ian language contains the definition of the term 
“control” in such meanings as: viewing for compli-
ance of a certain control object with certain needs; 
checking and accounting for actions (of someone/
something), supervision (of someone/some-
thing); an organisation or institution that moni-
tors (someone/something) or checks the latter; 
derived from the term “controllers” (Busel, 2005).

Yu.  Bila-Tiurina (2022) defines that in 
Ukraine, state control is used by the legislative, 
executive, and judicial branches of government. 
In each of these areas, the control powers of gov-
ernment bodies are implemented considering the 
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specific features of the relevant type of state ac-
tivity. According to M. Tereshchenko (2019), it is 
worth emphasising that state institutions, trying 
to comply with guarantees of legality, sometimes 
incorrectly use the norm of the law in manage-
ment to apply this aspect. Accordingly, public 
assistance should also be used in monitoring. 
Yu. Bila-Tiurina and M. Tereshchenko, in relation 
to state control as the activity of authorised in-
stitutions, have different views on this practice, 
and the latter author noted that he expressed the 
opinion that it is necessary to apply public opin-
ion for the proper use of the rule of law.

Z.  Teniukh (2006), considers strategic en-
terprises in the form of the production of vital 
products, with limited use, a ban on exports, 
strict state supervision and/or the production of 
which has risks to the economy and security of 
the country. O. Bondar (2001) refers to the range 
of strategic enterprises such capacities that pro-
duce raw materials, energy, certain production, 
consumer reserves, export resources, which are 
an exchange-replacing link of strategic supplies. 
O.  Denysiuk (2006) considers strategic enter-
prises as an opportunity to influence the market 
component, and the consequences of instability 
in their work, which can be a factor influencing 
the state of enterprises. Summarising, Z. Teniukh, 
O. Bondar, and O. Denysiuk define the importance 
of strategic enterprises for the country’s economy 
and security in all areas.

S. Stetsenko (2011) divides control into pub-
lic and state. V.  Kravchuk (2015) defines public 
control in the form of: state, public, municipal, 
and international control as a system of organi-
sational and legal support in compliance with 
legal norms in the activities of public adminis-
tration, human rights and freedoms, compliance 
with the powers, and tasks defined by state and 
local government bodies, and officials. V.  Avery-

anov (2007) defines state control in the form of 
certain actions of officials of state authorities to 
comply with the legality and discipline in a cer-
tain area. Each type of control is appropriate in 
their application both separately and in aggregate 
since control, no matter how divided, performs its 
direct role in a certain process.

Separation of control according to the posi-
tions of authors S. Stetsenko on public and state, 
V. Kravchuk on state, public, municipal, and inter-
national and of V. Averyanov on control, which is 
embodied in the work of public authorities, is the 
prerogative of public control as a diverse category 
with inclusive concepts of attracting verification, 
supervision, and evaluation.

In the summer of 2022, in the western part 
of Ukraine, with the involvement of represent-
atives of business, non-governmental organisa-
tions, authorities and international partners, the 
economic forum “Relocation to Transcarpathia: 
the European dimension” was held, where it was 
proposed to divide the participants of relocation 
into certain groups, each of which carried a cer-
tain defining criterion of investment attractive-
ness/unattractiveness, considering the state and 
municipal form of ownership, enterprises that are 
ready to change their strategy with an emphasis 
on promising development in a certain region 
(Transcarpathian Regional State Administration, 
2022). All these groups into which such enterpris-
es were divided should be focused on the princi-
ples of the economic component of a particular 
region (mechanical engineering, woodworking, 
tourism, electronics, innovation, environmental 
friendliness, product processing, etc.), consider-
ing the prevention of harm to the region in the 
fields of tourism and recreation (Panov, 2022).

Strategic objects of state ownership that are 
appropriate for development, since they are im-
portant in the fields of the economy, have a high 
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level of importance for the security of the state, 
and removing them from the list of strategic ones, 
considering martial law and relocation, will vio-
late the integrity of the infrastructure for which 
they were responsible, therefore, it is necessary to 
establish a special legal regime of public control. 
The definition of “strategic objects” is proposed 
to be considered as state-owned enterprises, on 
which the economy, ecology, population, and state 
security depend, and sovereignty, territorial in-
tegrity, inviolability, defence capability, and infor-
mation protection directly.

State-owned enterprises “Prozorro.Sale”, 
E-Tender, and eDocs created a programme for 
processing applications with the possibility of 
further support, on a free basis, placing materials, 
equipment, capacities in the territory that is less 
susceptible to combat impressions, that is, in saf-
er territories of Ukraine. The application is sub-
mitted at the following link on the website, and 
priority is given to strategic enterprises (Instruc-
tions for users of registering..., 2021). The website 
of the Ministry of Economy of Ukraine covers the 
step-by-step process of processing applications 
(Ministry of Economy of Ukraine, 2022a).

However, the regulatory consolidation of the 
procedure for monitoring this process and, as a 
result, problems with the subsequent adaptation 
and preservation of property, especially strategic 
objects, remains aside.

Features of regulatory support  
for the relocation of strategic enterprises
Due to the damage and sometimes destruction 
of enterprises in the territories where active mil-
itary operations take place, it became necessary 
to use relocation. Therefore, for the purpose of 
adaptation, such regulations as the Resolution of 
the Cabinet of Ministers of Ukraine “On the Pecu-
liarities of the work of the Joint-Stock Company  

“Ukrposhta” in the Conditions of Martial Law” 
(2022) and Order of the Cabinet of Ministers of 
Ukraine “On the Approval of the Plan of Urgent 
Measures to Relocate, if Necessary, the Production 
Facilities of Economic Entities from Territories 
where Hostilities are Taking Place and/or there is 
a Threat of Hostilities to a Safe Territory” (2022). 
This procedure does not bypass strategic objects of 
state ownership since their resources and potential 
cover military needs, so the issue of mobilisation 
mechanisms of public control becomes relevant.

An attempt to legislate the organisational 
process of public control has already been con-
ducted in the development of the draft law on 
public control, which has not been implemented 
in the law since 2019, as it was withdrawn (Draft 
Law of Ukraine No. 2679-VIII…, 2015). 

The legal basis for the functioning of state-
owned objects of strategic importance is provided 
by regulatory acts of executive authorities. These 
acts include: “On Determining the Criteria for 
Classifying State-Owned Objects as Having Stra-
tegic Importance for the Economy and Security 
of the State” (2010), “On the List of State-Owned 
Objects of Strategic Importance for the Economy 
and Security of the State” (2015), “On Approval 
of the Procedure for Submitting and Considering 
Proposals for Forming a List of State-Owned Ob-
jects of Strategic Importance for the Economy and 
Security of the State” (2010), as well as reference 
regulatory acts such as “Methodological Recom-
mendations on Forecasting the Consequences and 
Assessing the Impact on the State of Economic Se-
curity of the State of the Privatization of Certain 
Categories of Enterprises” (Order of the Ministry 
of Economy of Ukraine No. 518..., 2009), “Method-
ology for the Analysis of Financial and Economic 
Activity of Enterprises of the State Sector of the 
Economy” (Order of the Ministry of Finance of 
Ukraine No.  170..., 2006), “On Financial Support 
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of Innovative Activities of Enterprises that are of 
Strategic Importance for the Economy and Se-
curity of the State” (Decree of the President of 
Ukraine, 2004), “On the Basic Principles of State 
Supervision (Control) in the Field of Economic Ac-
tivity” (Law of Ukraine, 2007), etc.

The government in its resolution established 
the regulation of provisions on the criteria by 
which these strategic objects are determined 
(Resolution of the Cabinet of Ministers of Ukraine 
No.  999…, 2010). However, as can be seen from 
the available content, there is no informative ex-
hausted content of the characteristic data of such 
enterprises. Therefore, this affects the exercise of 
public control over state-owned objects, which 
must be relocated.

The legislation that establishes the basis of 
supervisory control by the state determines to 
conduct a certain breakdown of the levels of in-
terest depending on the danger in the event of 
certain violations and the corresponding conse-
quences for the life of society and the environ-
ment. Thus, it is considered necessary to estab-
lish control and supervision. Depending on the 
type of activity of the enterprise, the risk level is 
determined–insubstantial, medium, or high and 
the degree of risk to the safety of life and health 
of the population, and the natural environment. 
Accordingly, the criteria used to assess the degree 
and level of risk are determined depending on the 
type of activity of the enterprise (Law of Ukraine 
No. 877-V…, 2007). Accordingly, the consequences 
of the economic activities of strategic enterprises 
depend on public control over them.

Foreign experience and support  
in the relocation of Ukrainian enterprises 
The relocation took place for the following enter-
prises: LLC “Pozhmashina”, “Corum “Druzhkivsky 
machine-building plant”, “Stalex”, private joint 

stock company “Kramatorsk heavy machine tool 
plant”, etc. (Ministry of Economy of Ukraine, 2022b). 
Therefore, it is important to use international ex-
perience in managing such relocated enterprises.

Thus, the assessment of the quality of ac-
tivities in European management is conducted 
according to the model of excellence EFQM – the 
European Foundation for Quality Management, 
which is distributed among private and public 
levels of management and allows evaluating the 
levers of control in comparison with the same 
sectors in a certain functionality. Therefore, it is 
used to determine organisational components 
and tools for influencing the regulatory activities 
of enterprises, among which there are: manage-
ment systems; introspection procedure; com-
parison with similar ones; ways of improvement 
(EFQM Model, n.d.). The use of this system allows 
efficiently, quickly, and easily managing the enter-
prise and monitoring its functioning.

With Ukraine’s substantial gradual steps to-
wards European integration, the practical effect 
of international control is being strengthened by 
the bodies of world organisations where a cer-
tain country is a member/participant, such as 
the Organisation for Security and Cooperation in 
Europe, the International Monetary Fund, the In-
ternational Bank for Reconstruction and Develop-
ment, the World Trade Organisation, and interna-
tional judicial bodies such as the European Court 
of Human Rights in Strasbourg, the International 
Criminal Court in the Hague.

Accordingly, international control, along with 
Ukrainian control over relocated enterprises, is a 
factor in their successful formation and develop-
ment in new places.

The relocation programme provides for the 
resumption of state development in the economic 
field through the transportation of equipment and 
the relocation of workers from dangerous regions 



113
Yara et al.

Law. Human. Environment. 2023. Vol. 14, No. 2

of Ukraine, where military operations are taking 
place, to the western territories of the country 
(Ministry of Economy of Ukraine, 2022a). With 
the help of the American Agency for Internation-
al Development and GoLocalno, the economic 
support project of the Ukrainian state developed 
a manual on the relocation of enterprises, which 
defines the position on relocation, which was cre-
ated by a group of business experts (Plashchuk, 
2022). The manual contains the general princi-
ples of this process and provides the definition of 
relocation as the transfer of the physical location 
of the enterprise from the place of permanent 
deployment in whole or in part to preserve the 
possibility of operation of the enterprise and its 
full functioning.

However, the availability of European sup-
port does not allow easily and quickly solving 
both organisational and regulatory issues related 
to the relocation of strategic enterprises, given 
the imperfection of legal regulation.

Gaps in public control  
in the relocation of strategic objects
The definition of “relocation” can be considered 
in the understanding of the organisation and sup-
port of authorised structures for the movement of 
enterprises, institutions and organisations within 
the country to another place with employees and 
production, followed by ensuring their placement 
and functioning.

On 17.03.2022, the Ministry of Digital Trans-
formation of Ukraine issued a letter in support of 
the evacuation of Ukrainian businesses (Letter 
from the Ministry of Digital Transformation..., 
2022), and the Government issued a resolution 
on organising the work of employees – business 
entities of the public sector of the economy dur-
ing the war (Resolution of the Cabinet of Minis-
ters of Ukraine No. 314…, 2022). Instructions for 

registration of a customer account (n.d.), which 
allows applying for relocation online were cre-
ated on the E-Tender digital platform. However, 
access to it is possible through multi-step search 
actions on the Internet, and this is difficult due to 
the view of the navigation in the territories from 
which objects move. Therefore, such a complicat-
ed search path can lead to loss of time and, as a re-
sult, human casualties and property. Accordingly, 
it is necessary to develop a codified regulatory act 
that would contain the most comprehensive in-
formation on step-by-step actions with a certain 
instruction to fill in, so that it can be obtained and 
familiarised already in the absence of electronic 
communications in a safer place.

In the Order of the Cabinet of Ministers of 
Ukraine No.  246-r (2022), measures to move 
industries to avoid the threat of shelling in com-
munications were fixed. In this administrative 
document, authorised state institutions, such as 
ministries, executive authorities, and military ad-
ministrations, are instructed to implement these 
measures provided for in the plan, considering 
those responsible for such actions.

However, there is no order of control over 
the movement process, and the order of move-
ment itself, and this is extremely important since 
it concerns strategic objects and such enterprises 
have different, depending on the field of activity, 
production capacity, sales markets, and other 
features. Therewith, the establishment of clearly 
regulated control by public state institutions is a 
factor in observing the maximum possible move-
ment of all production facilities, enterprise re-
sources, and personnel in safe regions. Due to the 
integrity of certain capacities, their partial trans-
fer may sometimes be impossible. Accordingly, 
by establishing only those responsible without 
specific ordinal actions and without a certain 
distribution of measures for each of the author-
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ised persons, it is impossible to exercise proper 
control, because it is impossible to demand com-
pliance with the implementation of what is not 
established. Understanding the factor of redi-
rection of responsibility in the redistribution of 
powers and functionality, which often intersects 
between departments, without specifically estab-
lished measures for each of those responsible, is 
not possible. Thus, the duplication of responsibil-
ities between many ministries and departments, 
in general, has formed an unregulated organisa-
tional and administrative mechanism for state 
control regulation.

One of the main reasons for the growth of 
negative trends in state regulation is the lack of a 
single document that would define the main pri-
orities of national policy in the field of relocation 
and strategic enterprises. This should encourage 
states to draw up a unified document. It should 
be agreed upon among the ministries and state 
structures involved and approved at the appro-
priate managerial level. For example, it can be the 
format of a roadmap for relocation. Such a single 
regulatory act should become a qualitative reg-
ulator of the relocation process and control this 
procedure. Law of Ukraine “On the Principles of 
State Regulatory Policy in the Field of Economic 
Activity” (2003). The legal basis and organisation-
al basis for public control of the relocation of stra-
tegic enterprises should be developed with the 
involvement of professional experts in this field. 

The relevance of the national policy on the re-
location of objects of strategic importance lies in 
the adaptation of production to the current mili-
tary conditions. Since strategic objects are par-
ticularly important for the economy and security 
of Ukraine, the establishment of organisational, 
technical and technological conditions for their 
deployment has become extremely necessary.  

Social, economic, political, and legal proces- 
ses in the country are gradually becoming more  
adapted to the relocation of strategic enterprises.

V. Kravchuk (2015) and V. Averyanov (2007) 
considers control in various forms: public, state, 
municipal, and international, and all of them real-
ly constitute a system of care for the organisation 
and legal support of the activities of strategic en-
terprises that are relocated.

Considering the above-defined understand-
ing of public control, many authors can express 
their own vision, where public control is a utili-
tarian way to ensure the right security of manage-
ment, which will help the fruitfulness and effec-
tiveness of administration in the strategic field of 
state enterprises. Comparing the author’s visions 
considered, control is a comprehensive analysis 
and establishment of responsibility for specific 
institutions in the event of violations within the 
limits of their powers.

Conclusions

In the course of the study, it was stated that now 
Ukraine is in difficult conditions caused by mili-
tary operations, which substantially changed the 
ways of forming and conducting economic activ-
ities. The following goals were achieved, in par-
ticular, the process of relocation, the procedure 
for establishing public control over the relocated 
strategic objects, the legal regulation of this pro-
cess, the establishment of problematic aspects 
were examined and analysed, and ways to over-
come the gaps in the relocation of strategic ob-
jects of state ownership were proposed. Attention 
is focused on scientific approaches to the inter-
pretation of relocation, control, and strategic en-
terprises. The essence of relocation, problematic 
aspects in the control procedure are determined, 
the importance of strategic objects and the legal 
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component of relocation in the management of 
such enterprises are evaluated. Based on the re-
sults of the study, the need to update legal norms 
and adjust the public administration of economic 
structures was established. It is also proposed to 
analyse the work of state institutions in the pro-
cess of relocating strategically substantial objects 
and the consequences that will affect their activi-
ties upon relocation. It is determined that control 
is implemented in the work of state authorities 
and is the prerogative of public control with in-
clusive concepts of attracting verification, super-
vision, and evaluation. It is emphasised that there 
are no characteristic data of strategic enterprises 
and this affects the exercise of public control over 
state-owned objects, which must be relocated. 
Since the procedure for controlling relocation is 
not regulated by law, there are problems with the 
subsequent adaptation and preservation of prop-
erty, especially strategic objects. Therefore, it is 
recommended to establish a special legal regime 
of public control. It is proposed to define “strate-
gic objects” as state-owned enterprises on which 
the economy, ecology, security of the population 
and the state in general and sovereignty, territo-
rial integrity, inviolability, defence capability, and 
information protection directly depend.

The scientific originality of the study consists 
in the examination of the consolidation in regula-
tory legal acts of control over relocated strategic 
enterprises, including considering the monitoring 
of management processes of these enterprises, 
which has not yet been examined during martial 
law. Research in this area can be used to elimi-
nate shortcomings in the implementation of the 

process of relocation of strategic objects, exclude 
corruption factors and abuses.

It is established that there is no order to 
control the movement process and the order of 
movement itself. Therefore, it is proposed to cre-
ate a single regulatory codified Act, which defines 
the concept of the term “strategic objects”, “relo-
cation” and a step-by-step scheme of movement 
with the definition of responsible business enti-
ties for specific actions in the movement, start-
ing from the submission of an application to the 
actual placement of capacities and personnel at 
the place of deployment in another safer region of 
Ukraine. Predictive risks that may arise from neg-
ative consequences from improper organisation 
of public control may quite specifically affect the 
activities of strategic enterprises and the possibil-
ity of harm to the state and society. Proper public 
control over the relocation of objects of strategic 
importance for infrastructure is a consequence 
of preserving their integrity for operation. It is 
advisable to use these results in similar studies 
and in the development of new legal norms. That 
is why among the prospects of research is the 
development of a theoretical basis and effective 
proposals for the functioning of the new law on 
the movement of strategically important Ukraini-
an enterprises from the territories where fighting 
continues to safer ones.
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Анотація

Актуальність обраної теми дослідження зумовлено тим, що повномасштабне вторгнення 
російської федерації в Україну викликало необхідність переміщення підприємств, особливо 
стратегічних об’єктів державної власності, із зони активних бойових дій у безпечніші регіони. 
Тож постала необхідність унести корективи у сферу публічного контролю за об’єктами, що 
мають стратегічне значення для економіки, безпеки й життєдіяльності країни у важкий для 
неї час. Мета дослідження – з’ясувати стан публічного контролю як регулювання процесу 
релокації в правовому контексті нормативного забезпечення та запропонувати вдосконалення 
державного регулювання з огляду на наявні норми національного законодавства, регуляторні 
акти й програми. У процесі написання статті використано загальнонаукові та спеціальні 
методи, як-от: аналізу й синтезу, дедукції та індукції, формалізації, формально-юридичного, 
порівняльно-правового, а також методу правового моделювання. У результаті дослідження 
проаналізовано правове регулювання публічного контролю релокованих стратегічних 
об’єктів у системі чинних процедур переміщення. Охарактеризовано доктринальні 
й законодавчі підходи до тлумачення контролю, публічного контролю, стратегічних 
підприємств і власне релокації. Розглянуто особливості міжнародної підтримки релокації 
українських підприємств до безпечніших регіонів. Визначено основні способи оптимізації 
процесу релокації, окреслено необхідність законодавчо закріпити визначення цього процесу 
та пов’язаних з нимпонять, а також розкрито нормативне регулювання публічного контролю 
за стратегічними підприємствами. Обґрунтовано необхідність встановити спеціальний 
правовий режим публічного контролю за релокацією. Практична цінність одержаних 
результатів полягає в тому, що їх можна використати в розробці нових нормативно-правових 
актів, що визначатимуть належний правовий механізм в одному кодифікованому акті щодо 
релокації бізнесу з територій, що не є безпечними

Ключові слова: переміщення; бойові дії; безпечні регіони; воєнний стан; кодифікований акт



ПРАВО. ЛЮДИНА. ДОВКІЛЛЯ

Науково-практичний журнал

Том 14, № 2. 2023

Заснований у 2010 р. Виходить чотири рази на рік

Оригінал-макет видання виготовлено у відділі науково-технічної інформації 
Національного університету біоресурсів і природокористування України

Відповідальний редактор:
М. Ковінько

Редагування англомовних текстів:
C. Воровський, К. Касьянов

Комп'ютерна верстка:
О. Глінченко

Підписано до друку 26 квітня 2023 р. Формат 70*100/16
Умов. друк. арк. 14,2

Наклад 50 прим.

Адреса видавництва:

Національний університет біоресурсів і природокористування України
03041, вул. Героїв Оборони, 15, м. Київ, Україна,

E-mail: info@environmentalscience.com.ua
www: https://environmentalscience.com.ua/uk



LAW. HUMAN. ENVIRONMENT

Scientific and Practical Journal

Volume 14, No. 2. 2023

Founded in 2010. Published four times per year

The original layout of the publication is made in the Department of Scientific and Technical 
Information of National University of Life and Environmental Sciences of Ukraine

Managing Editor:
M. Kovinko

Editing English-Language Texts:
S. Vorovsky, К. Kasianov

Desktop Publishing:
O. Glinchenko

Signed for print of April 26, 2023. Format 70*100/16
Сonventional printed pages 14.2

Circulation 50 copies

Editors Office Address:

National University of Life and Environmental Sciences of Ukraine
03041, 15 Heroiv Oborony, Kyiv, Ukraine

E-mail: info@environmentalscience.com.ua
www: https://environmentalscience.com.ua/en


	o105
	_Hlk138856206
	_GoBack
	_Hlk138779320
	_Hlk138854498
	_Hlk138861294
	_Hlk138861379
	_Hlk138860776
	_GoBack
	_GoBack
	_Hlk140144245
	_Hlk127098076
	_Hlk131013556
	_Hlk129895279
	_Hlk109658336
	_Hlk109638249
	_Hlk129864929
	_Hlk113921321
	_Hlk126704025
	_Hlk126703781
	_Hlk127540943
	_GoBack
	_Hlk127379153
	_Hlk127378417
	_Hlk127379855
	_Hlk127379053
	_Hlk127378099
	_Hlk127374133
	_Hlk127375382
	_Hlk127378022
	_Hlk127379777
	_Hlk127375154
	_Hlk131078809
	_Hlk127376922
	_Hlk127377894
	_Hlk127377011
	_Hlk127377636
	_Hlk127378201
	_Hlk133754430
	_Hlk127379209
	_Hlk127378780
	_Hlk127378697
	_Hlk131078885
	_Hlk127375056
	_Hlk127377141
	_Hlk127378478
	_Hlk127379464
	n340
	_GoBack
	_Hlk141799865
	_Hlk112233685
	_Hlk112245156
	_Hlk107569584
	_GoBack
	_Hlk133393237
	_Hlk133393046
	_Hlk133395129
	_Hlk136344337
	_Hlk136344477
	_Hlk133393097
	_Hlk136344407
	_Hlk133395513
	_Hlk136345953
	_Hlk136344435
	_Hlk136344299
	_Hlk133394534
	_Hlk136344668
	_Hlk133423166
	_GoBack
	_Hlk135129689
	_GoBack
	_GoBack
	_Hlk137078979
	_Hlk133412461
	_GoBack

