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Political process management in the healthcare sector is one of the main
factors influencing the economic, social, and cultural development of a
country, its international prestige and competitiveness in the world, and
requires constant development in search of new ways, mechanisms, and
methods of improvement. The study aims to reveal and deepen the scientific,
theoretical, and methodological foundations of licensing, and their role in
the organisation of local self-government in terms of implementing the
State policy in the healthcare sector. The object and subject of the study
were selected using the dialectical method substantiating its purpose and
objectives; the methods of analysis and generalisation were used to provide
the necessary justifications for defining the essence and content of the State
healthcare policy, clarifying the competence of public authorities and local
self-government bodies about compliance with healthcare requirements,
considering the powers of public authorities and local self-government
bodies in the field of public healthcare, and considering the focus and
specific features of the State healthcare policy in the field of healthcare.
The problem of the issue has been studied and conceptual directions for
its solution have been built by filling the relevant gaps in the legislative
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framework. Several Laws of Ukraine and resolutions of the Cabinet of Ministers of Ukraine regulating
the management of the political process in the healthcare sector are analysed. The tendency of changes
in legislation to ensure proper control over the quality of healthcare services is revealed. The author
identifies several restrictions in the list of bodies authorised to issue relevant licences for individual
entrepreneurial activity in the healthcare sector. The author outlines the structure of the system of
regulatory management on the issue of exercising the constitutional right of citizens to independent
individual economic activity. The author proves that licensing is a necessary instrument of state control
over the quality of medical services and patient safety. The author proposes to grant representative
local self-government bodies the right to consider and make decisions at their meetings on issuing or
refusing licensing documents in the field of economic activity related to healthcare. Based on the results
of the study, the author identified gaps in the current legislation of Ukraine relating to public health
protection and formulated relevant recommendations for its improvement

Keywords: public protection; competent authorities; entrepreneurship; individual activity; private

entrepreneur; political management system; legal documents; local authorities

Introduction

The implementation of entrepreneurial activity
in Ukraine is a hot topic due to the existing in-
ternational and domestic factors influencing the
country’s economic well-being. In particular, it is
worth noting the actualisation of the processes of
forming small and medium-sized businesses to
support the country’s economy, which is in a state
of forced active hostilities and, therefore, needs
additional capital to expand the state’s priority
areas. Accordingly, the development of entrepre-
neurs and individual entrepreneurship is vital at
the current stage of Ukraine’s formation as a sov-
ereign state with a focus on the European path of
development in all spheres of society. According
to the current trend, for the country to support
individual economic activity, an important issue
is strict observance of the constitutional right of
citizens to implement their economic direction
within the framework of established legal and
regulatory norms (Oliynyk, 2020). Here, it is nec-
essary to focus on the compliance of the author-
ised bodies with the system of legal regulation of

Law. Human. Environment. 2023. Vol. 14, No. 4

relations in the field of healthcare in a demo-
cratic society, as well as fair and equal treatment
of all parts of the implementation of such a norm.
Regular critical analysis of the legal framework
governing the exercise of the right to economic
activity makes it possible to correct the shortcom-
ings as soon as possible. From the point of view of
S.Ishchuk (2018), dynamism, as one of the factors
of such a system of regulatory and legal regulation
of economic activity, requires systematic analysis
and review of the main postulates, which will al-
low maintaining the fair exercise of the constitu-
tional rights of Ukrainian citizens.

As part of a systematic study of the legal reg-
ulation of entrepreneurial activity, A. Nemchenko
et al. (2020) defined the healthcare sector as the
state’s guarantor of the constitutional right to
healthcare, medical care, and insurance. Along-
side, according to N. Baldych et al. (2019), the
implementation of public economic activity in the
medical sphere is an important aspect of ensur-
ing the integrity and sustainability of the national
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security construct of Ukraine and the health of the
population, which is its direct component. In this
regard, O. Muzyka-Stefanchuk et al. (2020) note
that the licensing process for such activities is
critical to the exercise of the state’s right to sov-
ereignty and protection of the population in the
provision of healthcare services that meet qual-
ity standards. This issue, according to M. Godun
(2020), should also be considered in terms of
studying the processes of national economic sta-
bility and the relationship of an open legislative
process to the exercise of the public right to eco-
nomic activity, including in the healthcare sector.

According to M. Durman (2020), following
the trend of the domestic political spectrum of
decentralisation and changes in the relationship
in the system of power of public administration,
it is worth highlighting the aspect of the partici-
pation of local governments in several differential
processes of public opinion. Thus, in line with the
expansion of the competence of local self-govern-
ment bodies, it is necessary to analyse the place
of these structural elements of the exercise of
power within the framework of the formation
and regulatory regulation of business in Ukraine.
As noted by V. Ivanenko and V. Kurepin (2022),
following the outlined trends in the factors influ-
encing the economic situation in the country, it is
necessary to analyse the regulatory framework of
the Ukrainian legal system following the martial
law and the variability of the expansion of powers
of local authorities during this period. Given the
analysis of these publications, the current legisla-
tion of Ukraine does not provide for several force
majeure circumstances such as martial law or
armed aggression by neighbouring countries, and
thus this area requires detailed research.

To reveal and deepen the scientific, theoret-
ical and methodological foundations of licens-
ing and their role in the organisation of local

self-government in the implementation of the
State policy in the field of healthcare, the follow-
ing tasks are to be addressed: definition of the es-
sence and content of the State policy in the field of
healthcare; clarification (allocation) of the compe-
tence of public authorities and local self-govern-
ment in the field of healthcare; consideration of the
powers of public authorities and local self-govern-
ment in the field of public healthcare; coverage of
the direction and peculiarities of the state policy
in the field of public health at the local level.

Materials and Methods

The integrity of the methodological basis of this
scientific study is substantiated by the use of a
synthesis of qualitative and quantitative meth-
ods within a single scientific paradigm. Since the
study is based on the analysis of the texts of legal
acts regulating relations within the framework of
participation of local self-government bodies in
licensing individual entrepreneurial activity, the
research is based on logical and historical methods
of cognition, which allowed to form a critical vision
of the evolutionary path of regulation of the legal
framework of the study. Moreover, the methods of
systematisation, generalisation and formalisation
were used to form the content of the research work
and the stages of analysis of legal facts and norms.

Based on the scientific and critical interpre-
tation of the research sources, the author ana-
lysed the main postulates related to the topic of
the study and applied the method of data analysis.
The methods of induction, deduction, and scien-
tific abstraction were used to formulate a causal
relationship between the basis of the study, i.e.,
regulatory texts, and the academic literature.
Thus, a critical view of the research topic was
formed and, using the method of abstraction, the
main areas of the study were outlined, and the
necessary facts were highlighted, which further

Law. Human. Environment. 2023. Vol. 14, No. 4
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helped to describe the research results. To study
such a multi-component phenomenon as the sys-
tem of legislation of Ukraine, a structural-func-
tional method was used, becoming the basis for
studying this structure by dividing it into systemic
components.

The study’s aim and objectives were based on
the legal acts that are part of the legal system for
the implementation of the rights and freedoms of
Ukrainian citizens and are directly related to the
subject matter of the study, namely, outlining the
factors of individual entrepreneurial activity in
the healthcare sector and the possibility of licens-
ing such activities by local governments. Thus, the
study analysed numerous Laws of Ukraine and
resolutions of the Cabinet of Ministers of Ukraine
regulating the above provisions. Constitution of
Ukraine (1996), Law of Ukraine “On Fundamen-
tals of the Legislation of Ukraine on Health Care”
(1992), Law of Ukraine “On Local Self-Govern-
ment in Ukraine” (1997), and Law of Ukraine “On
Licensing of Economic Activities” (2015) were in-
cluded into study basis.

At the same time, the studies of I. Demchenko
(2019), A. Nemchenko et al (2020),
0. Muzyka-Stefanchuk et al. (2020), highlight the

construction of systematic and thorough legal

and

regulation of business activity in Ukraine and the
process of exercising the constitutional right to
freedom of economic activity, were addressed. To
formulate the content of the research work and
the stages of analysis of legal facts and norms, the
systematisation, generalisation, and formalisa-
tion methods were used.

Results and Discussion

The healthcare sector in Ukraine is regulated by
the relevant legal acts that form the system of
state legislation of the relevant sector of political
administration. As noted by A. Nemchenko et al.

Law. Human. Environment. 2023. Vol. 14, No. 4

(2020), this systematic construct includes five
levels of legislative regulation, namely:

v the inalienable right to healthcare, medi-
cal care and medical insurance recognised by Ar-
ticle 49 of the Constitution of Ukraine (1996);

v regulations that reflect the specifics of
healthcare regulation following a particular area
of law: Civil Code of Ukraine (2003), Code of
Ukraine on Administrative Offenses (1984) etc.;

v The baseline law regulating the funda-
mentals of healthcare activities, namely the Law
of Ukraine “On Fundamentals of the Legislation of
Ukraine on Health Care” (1992);

v regulation of certain areas of medical ac-
tivity in Ukraine through the approval of special
regulations;

v acts that fall within the competence of
central and local state executive authorities (ap-
proved by the President of Ukraine, the Cabinet of
Ministers of Ukraine, etc.).

L. Demchenko (2019), referring to several aca-
demic studies in the field of identification and for-
mation of the modern classification of healthcare
legislation, emphasises that there is currently
no single generally accepted systemic view of
the problem for several reasons. First of all, there
are several factors and legal acts that affect the
extensive system of medical activity in Ukraine.
This, in turn, is prompted by a wide range of fea-
tures and contradictions of the system itself, as it
is branched and rather complex, which makes its
regulation multicomponent and its implementa-
tion multilevel.

According to the outlined system of regu-
lation of the healthcare sector in Ukraine, the
issue of participation of local self-government
bodies in licensing individual entrepreneurial
activity in this area is multicomponent due to the
multi-level governance, as noted by S. Dubinsky
(2016). The priority is to identify the main legal
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acts regulating the competence of local self-gov-
ernment bodies and their place in the process of
licensing entrepreneurial activity.

The basis of the regulatory framework for the
healthcare sector is the Law of Ukraine “On Fun-
damentals of the Legislation of Ukraine on Health
Care” (1992), last amended on 27.10.2022, which
identifies several specific definitions and norms
that allow for a thorough legal analysis based on
the official legal framework. The Law regulates
the concept of a healthcare institution, forming a
definition based on the legal understanding of a
legal entity of any form of ownership that carries
out activities in the field of healthcare, providing
healthcare services to the population. Such activ-
ities must be officially registered and authorised
under a licence issued to the person.

Therefore, a licence to carry out medical
activities is a necessary prerequisite for the im-
plementation of any type of medical treatment
that has a direct impact on public health. The
Resolution of the Cabinet of Ministers of Ukraine
“On Approval of the Procedure for Accreditation
of Healthcare Institutions” (1997) as amended
on 28.04.2023 provides a clear understanding
of the accreditation process, which is defined as
the provision of official regulatory recognition of
the right to conduct medical activities to a health-
care institution and its compliance with all legal
requirements. 0. Muzyka-Stefanchuk et al. (2020)
describe a fundamental difference between the
concepts of licensing and accreditation, based on
the existing legal framework, and define licensing
as the process of identifying a legal entity as fully
ready to carry out relevant activities in a particu-
lar area. This means that the registration has not
revealed any regulatory deficiencies or violations
that could prevent state registration. Moreover,
accreditation has a wider range of requirements
and norms and therefore means a process of

deeper verification of a legal entity’s compliance
with certain quality standards of services pro-
vided by the state.

According to Art. 17 of the Law of Ukraine
“On Fundamentals of the Legislation of Ukraine on
Health Care” (1992), economic activity in the field
of health care directly depends on the availability
of a licence for such activity, and therefore licens-
ing is the basis of any medical practice in Ukraine.
At the same time, the Fundamentals of the Legis-
lation of Ukraine on Health Care is the fundamen-
tal legal act that regulates and classifies medical
care and forms the basis for understanding med-
ical activities as a business practice in Ukraine. In
addition, this law forms an understanding of the
political management of the healthcare sector
and regulates such state activities as financial and
logistical support of healthcare, state control and
supervision, privilege policy, etc.

Given that the above-mentioned legal acts
completely regulate the state provision of certain
types of healthcare facilities with the necessary
material, technical and financial resources, the
regulation of the healthcare sector in Ukraine is
multi-level, and therefore involves public author-
ities and their respective structural units. This
applies to both public and private healthcare fa-
cilities, as they are equally subject to regulatory
checks for compliance with state standards. To
understand the role of local self-government bod-
ies in the healthcare system, in particular in the
process of licensing individual entrepreneurial
activity, it is necessary to formulate the structure
of power within this topic.

N. Tkachova (2018) notes that the health
care system, given its social function, is a social
need and is characterised by several approaches
to its understanding. Public administration in
the healthcare sector can be identified using a di-
chotomous approach, i.e,, divided into interrelated

Law. Human. Environment. 2023. Vol. 14, No. 4




Participation of local self-government bodies...

characteristics, namely the mechanism for exercis-
ing the right to power and the form of such activity
to govern society. At the same time, the manage-
ment of such structures is aimed at implementing
the internal management component, namely, the
organisational structure of a medical institution,
which is both a static and a dynamic phenomenon.
According to the topic of the study, namely, the reg-
ulatory regulation of individual entrepreneurial ac-
tivity, it should be noted that the medical system is
divided into areas of interconnection, namely, the
structure that provides for the process of informa-
tion exchange between its subjects, which are pub-
lic administration bodies and business.

Public administration in the field of health-
care is a set of measures aiming to ensure accessi-
bility, quality, and effectiveness of medical care to
the population of the country, carried out by the
state based on legislation and healthcare strategy.
According to the Constitution of Ukraine (1996),
such activities can be identified as the focus of the
state and its structural units on preserving public
welfare through the realisation of the individual’s
right to adequate medical care, health insurance
and health protection. Such activities to provide
society with an adequate level of medical services
are manifested in the regulatory regulation of all
public and private medical institutions and espe-
cially individual entrepreneurial activity in the
field of healthcare.

The specifics of public administration in the
healthcare sector in Ukraine are characterised by
several factors that depend on the political will
of the state, the public vision of the healthcare
sector, the country’s foreign policy (and thus the
adaptation of state regulation of certain areas of
society to international standards), as well as sev-
eral domestic features and unforeseen situations
(for example, the COVID-19 pandemic or spe-
cial natural phenomena that can have a massive
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impact on public health). Ukraine has been gradu-
ally implementing a range of policy decisions relat-
ed to the decentralisation process, which involves
the transfer of most powers from the central level
of government to local authorities, but this is not
enough. The healthcare sector is also affected, re-
quiring more efficient and transparent manage-
ment and better-quality healthcare on the ground.
The main goal of the decentralisation reform
was to improve the effectiveness of the implemen-
tation of social rights and freedoms of citizens, and
thus support the development and well-being of
the country’s living environment. An important as-
pect of the reform of the country’s power system
was the transfer of several powers from central to
local authorities, which allowed for faster and more
efficient decision-making. This was possible for
several reasons: local authorities’ understanding of
regional issues, which was limited at higher levels
of decision-making; and the actual acceleration of
the exercise of power, as decisions on changes and
implementation of proposals within the region are
considered locally and, accordingly, adopted much
faster. The reform allowed local authorities to ex-
ercise their powers more effectively and enabled
society to form its vision of the region’s existence
(Law of Ukraine No. 562-1X..., 2020).
Decentralisation, and thus the empower-
ment of local authorities, as enshrined in the cur-
rent Law of Ukraine “On Local Self-Government
in Ukraine” (1997) with the current version of
31.03.2023, has several strategic advantages for
the current healthcare system and legal entities
licensed to operate in this area. Primarily, this
means bringing the political decision-making
body in the region closer to the public, which
means improving the quality of healthcare ser-
vices for the population, being able to regulate
such activities and making regulatory approval of
certain issues available to businesses, i.e. solving




Dyomin

important problems on the ground. An impor-
tant element of decentralisation is local financial
support, which brings many benefits. This means
that public healthcare institutions will have more
funding opportunities, and as a result, the technical
base and qualification level of doctors will increase.
The main factor of positive changes in the context
of decentralisation of entrepreneurial activity of
individuals may be an increase in the efficiency of
decision-making systems and thus a reduction in
bureaucracy. In addition, decentralised funding al-
lows local governments to make decisions quickly
and efficiently at the local level. Another beneficial
element of decentralisation is the improvement of
healthcare facilities through the development of
local infrastructure, urban development through
new buildings and the opening of potential medical
practices to private entrepreneurs.

Determination of the regulatory framework
for the establishment of individual entrepre-
neurial activity in Ukraine provides for the im-
plementation of the constitutional freedom of a
citizen and the right to engage in a certain type of
activity. S. Ishchuk (2018) notes that civil society
in Ukraine is not complete without the implemen-
tation of freedom of entrepreneurship and a clear
regulatory framework for the establishment of
such a legal entity in public relations. Considering
the abovementioned, the peculiarities of the reg-
ulatory law on economic activity in Ukraine pro-
vide for clear signs and actual requirements for
the process of exercising the right of a person to
entrepreneurial activity, namely:

v regulatory and legal consolidation of the
rightsandfreedomsofapersoninthefield ofcivilac-
tivity related to the realisation of relevant benefits;

v the presence of a material and spiritual
component of the existence of goods that involve
the performance of a certain type of work, sale or
production of products, etc;

v free access to the described benefits and
the possibility of using them following the law;

v fixed standards of requirements from a
person in this area;

v consolidation of the state’s responsibili-
ties in the economic sphere and business practices
in particular (Oliynyk, 2020).

According to the aforementioned regulations
and studies, individual entrepreneurial activity
is a type of economic activity that involves the in-
dependent conduct of economic activity by an in-
dividual entrepreneur to make a profit. In other
words, an individual entrepreneur is a person who
independently manages a business, engages in en-
trepreneurial activity, does not have the status of
a legal entity, and bears certain responsibility for
actions and financial obligations. Individual entre-
preneurial activity may include various types of
activities, such as trade, services, production, trans-
portation, provision of medical services, etc. The
activities of an individual (private) entrepreneur
are fully regulated by the state, namely the current
Law of Ukraine “On Entrepreneurship” (1991) with
the current version as of 11.02.2022. This law de-
fines entrepreneurship as an independent activity
for which the entrepreneur is fully responsible by
the individual entrepreneur who carries out such
practice by manufacturing or selling products, pro-
viding services, performing certain works, etc.

Individual entrepreneurial activity is defined
by law and regulated by the state policy of Ukraine.
State authorities and, following the increasing
decentralisation trends, local governments, can
partially influence individual entrepreneurs by
introducing several policy instruments through
the exercise of their powers. For example, state
authorities may establish and amend business
rules and obligations of such entrepreneurs, as
well as control their activities after approval of a
licence. Local governments may manage individual
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entrepreneurs by providing appropriate conditions
for their activities, developing, and implementing
programmes for the development of small and
medium-sized businesses at the local level, pro-
viding consulting and information services, etc.
However, the management of individual entrepre-
neurs should not result in excessive administrative
pressure or corruption schemes. The regulation of
individual entrepreneurs should be based on the
principles of democracy, the rule of law and the
protection of the rights and interests of citizens, as
enshrined in the Constitution of Ukraine (1996).

When considering the licensing of individual
entrepreneurial activity in the field of healthcare,
the Law of Ukraine “On Licensing of Economic Ac-
tivities” (2015) as amended on 31.03.2023 and the
Resolution of the Cabinet of Ministers of Ukraine
“On Approval of the Licence Terms for Conducting
Business Activities in Medical Practice” (2016) as
amended on 29.04.2023 will be the most important
legal acts. First of all, it is worth noting that, accord-
ing to the above-mentioned regulations, medical
activity is an economic activity that involves any
sale of services, products, trade, or performance of
certain types of work. Therefore, medical activity is
the implementation of the licensee’s ability to car-
ry out one of the described activities following the
current legislation of Ukraine. The licensee here is
a business entity that has received a relevant docu-
ment on the regulatory framework for conducting
business activities, i.e. a licence (Law of Ukraine
No. 222-VIII..,, 2015).

The Law of Ukraine “On Licensing of Econom-
ic Activities” (2015) forms the basis for the prac-
tice of licensing several activities in the country
thatrequire regulatory approval. According to Art.
3 of the Law, the state policy in the field of licens-
ing has its fundamental principles, namely the ex-
istence of a unified system of licensing approvals,
a consolidated list of types of economic activities
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for which a licence is required, an exhaustive
list of documents for legal licensing and a list of
specialised state authorities designated by the
Cabinet of Ministers of Ukraine that may conduct
licensing. Following Article 7, paragraph 15 of the
Law, medical practice is a sphere of economic ac-
tivity that is subject to licensing.

According to the Law of Ukraine “On Licens-
ing of Economic Activities” (2015), licensing
activities for individuals and legal entities are
carried out by an executive body designated by
the Cabinet of Ministers of Ukraine or a specially
authorised executive body of local councils for
licensing certain types of economic activities. Un-
der the current system of public administration
in Ukraine, there is no single authority respon-
sible for issuing licences for all types of business
activities. This is partly because each of these ac-
tivities is quite specific and requires special skills
and abilities, and therefore, the decision to issue
licences should be made by a body competent in a
particularly narrow area of social relations.

The Law of Ukraine “On Licensing of Eco-
nomic Activities” (2015) stipulates that economic
activities can be licensed by both higher and local
executive authorities, but their political will var-
ies. Entities licensed by any higher state authority,
such as the State Service of Ukraine on Medicines
and Drugs Control, which licenses, inter alia, the
production of medicines, may operate throughout
Ukraine. Licensing by local authorities gives the
right to operate only within the competence of
these authorities.

Thus, local governments in Ukraine may be
authorised to issue licences for business activities
within their competence. In particular, such pow-
ers may be delegated to the executive committees
of city, district and regional councils. Within their
competence, they may issue licences for certain
types of business activities that do not require
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special licensing by the relevant central authori-
ties. Trade and catering commissions may issue
licences for trade and catering activities within
the relevant regional structure, such as a particu-
lar oblast. Land market commissions regulate the
issuance of licences for land works and other land
use activities. It is important to note that the pow-
ers of local governments to issue licences for busi-
ness activities are limited and defined by law. Local
governments may issue licences only for those ac-
tivities that do not require special licensing by the
relevant central authorities and within their com-
petence. However, according to Ukrainian law (Law
of Ukraine No. 222-VIII... 2015), the medical and
healthcare sector is a special and highly regulated
niche in the country’s economy, therefore, licences
for medical practice must be issued by higher state
authorities. Thus, local governments do not have
sufficient competence to issue such documents.

According to the Resolution of the Cabinet of
Ministers of Ukraine “On Approval of the Licence
Terms for Conducting Business Activities in Med-
ical Practice” (2016), medical practice in Ukraine
is a regulated and structured activity. Clause 5 of
the General Part of this document clearly states
that a licence applicant shall apply for a licence to
the licensing authority in the manner prescribed
by part one of Article 10 of the Law of Ukraine “On
Licensing of Economic Activities” (2015). The law-
fulness of such actions is also very clearly regulated
contains a sample form to be filled in for submit-
ting such an application and a detailed list of all re-
quirements for obtaining a permit to legally carry
out medical activities. Currently, there is no single
regulatory authority that would issue licences for a
wide range of activities, so healthcare activities are
very broad and have many different directions. A
separate licensing authority with the authority to
approve such activities is appointed for each terri-
tory for which a permit is required.

In general, the Law of Ukraine “On Licensing
of Economic Activities” (2015) stipulates that a
person may carry out general or specialised med-
ical practice, as well as dental activities only after
obtaining a licence. For these specialities, the li-
censing authority is only the Ministry of Health of
Ukraine, located in Kyiv.

Consequently, local governments are not en-
titled to grant certain types of licences, including
licences to conduct healthcare activities for per-
sons who will carry out direct activities aimed at
treating or otherwise interfering with the health
of citizens. However, following the Law of Ukraine
“On Local Self-Government in Ukraine” (1997) as
amended on 31.03.2023, local governments are
granted a range of powers in the areas of education,
sports, and healthcare. According to Art. 32 of this
law, local governments have the right to participate
in the licensing of individuals and legal entities in
the healthcare sector and to submit proposals to
the relevant licensing authorities for individual
entrepreneurial activity in the healthcare sector. At
the same time, regional medical councils may issue
permits for certain medical practices, but they will
be limited and must be supported by a licence from
the relevant higher state authorities.

The licensing issue needs to be amended to
eliminate all misunderstandings and conflicts,
which in turn are put before the Ministry of
Economic Development (Kovbasiuk, 2011). Fur-
thermore, an important aspect is the issuance of
licences to legal entities and individuals in the
context of the introduction of martial law in the
country, which was introduced on 24.02.2022 by
the Decree of the President of Ukraine “On the
Introduction of Martial Law in Ukraine” (2022).
According to the legal understanding of martial
law, it is a special legal regime applied to a certain
territory or the entire country within the borders
recognised by the international community and
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the Constitution of Ukraine in the event of a full-
scale invasion or threat of such an act and is valid
for a specified period. Martial law implies a change
of political forces in the country, i.e., granting local,
regional, and supreme authorities of Ukraine a spe-
cial status and powers that will be used to preserve
the territorial integrity and sovereignty of the
country. However, there is currently no regulatory
framework for special procedures or instruments
that would apply to the issuance of licences under
martial law or other emergencies. The Resolution
of the Cabinet of Ministers of Ukraine “On the Sus-
pension of the Terms of the Provision of Admin-
istrative Services and the Issuance of Permission
Documents” (2022) is a legal act regulating the
terms of provision of certain administrative ser-
vices, including the issuance of licences. Accord-
ing to this resolution, all terms for issuing licences
and submitting reporting documents are levelled
out during martial law. Therefore, although the
structure of the licence approval system does not
change significantly, the timeframe for accepting
documents for consideration and approving them
or declaring a refusal to issue a licence may be
slightly extended by the State Regulatory Service
of Ukraine (2022), but the procedure remains bu-
reaucratic.

Thus, the participation of local governments
in licensing enterprises operating (providing ser-
vices) in the healthcare sector will minimise the
time required to obtain the relevant licences and
ensure closer cooperation on the ground. Achiev-
ing a higher level of cooperation between business
representatives and local authorities is the key to
the development and quality of service provision
or implementation of the public healthcare system.

E. Bekirova (2006) studied the legal regu-
lation of certain types of economic activity and
emphasised licences as an element of the legiti-
macy of the subject of this activity; conditions for
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conducting independent entrepreneurial activity;
grounds for obtaining the right to conduct econom-
ic activity requiring authorisation; elements of the
mechanism for implementing the constitutional
right to conduct entrepreneurial activity; the state
instrument for regulating economic activity.
According to A. Kashpersky (2011), licens-
ing has an administrative and legal nature, which
provides special legal capacity by legitimising the
capacity of business entities in the field of local
prohibitions, as it has its principles of organising
managerial influence and is carried out through
the organisation of administrative approvals
using administrative procedures. According to
I. Pastukh (2005), licensing should be introduced
as a system of legal procedures for legally estab-
lished types of economic activity, thus establish-
ing legal boundaries for its implementation, pro-
viding for control over this activity and the need to
terminate it on certain grounds by the competent
authorities. V. Siverin (2010) emphasised that
many services in public places are related to the
need for security, so it is appropriate to call them
permissive, and licensing was called permissive
services, which he proposed to classify as a leg-
islative act (licence) that has legal consequences.
When analysing the licensing studies of
Ukrainian scholars, it should be noted that
their work is based on the now-invalid Law of
Ukraine III “On Licensing of Economic Activities”
(2015), but the individual aspects covered by
them still require attention currently. The forego-
ing shows that researchers focused on the licens-
ing of economic activities in the healthcare sector
and tried to distinguish it as a separate branch.
However, they did not consider the issue of em-
powering local governments to license such types
of economic activity. This is understandable, since
at the time of these studies, the issue of decentral-

isation of power in Ukraine was not considered at
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all. As practice shows, several conceptual aspects
for the development of the procedure for licens-
ing individual entrepreneurial activity by local
authorities can be distinguished from the global
procedure of decentralisation of power.

B. Panda et al. (2016) note that decentralisa-
tion is the process of transferring power, author-
ity, resources, functions, and responsibilities for
service delivery from the central government to
lower-level institutions in the political-administra-
tive structure. Power is the ability to influence peo-
ple, while authority is the power that is granted
for a specific purpose. In the context of public
health governance, the latter is more commonly
mentioned than the former. Decentralisation or
local decision-making, is often understood to be
an important means of improving service delivery.
Increased efficiency and effectiveness, accountabil-
ity, responsiveness, community participation, inte-
gration of services and intersectoral coordination
are considered key benefits of decentralisation. In
addition, it is argued that co-management will be
knowledge-based, promote decision-making at the
point of service delivery, improve direct communi-
cation between clients and decision-makers, and
ensure accountability.

The search for affordable solutions, as ex-
pressed by I. Khozhylo et al. (2020), for local au-
thorities to exercise their powers in the healthcare
sector should aim to reform the conditions of de-
centralisation of power. The network of reformed
financial institutions owned by local governments
currently stands at around 10,000 across Ukraine,
and structural and functional changes will need
to be implemented in stages. As almost 80% of
healthcare services are provided at the local gov-
ernment level, the powers of local governments
(own and delegated) need to be expanded.

Thus, the issue of licensing economic activ-
ities in the healthcare sector has been studied

and improved over time. The Law of Ukraine “On
Licensing of Economic Activities” (2015) is the
current document regulating, in particular, the
licensing of individual entrepreneurial activity.
However, this document does not contain any in-
formation on local self-government bodies as the
ones that grant the right to conduct economic ac-
tivities in the healthcare sector.

Given that the role of local governments in the
implementation of healthcare policy has changed
significantly since the start of decentralisation
and healthcare reform. Local governments are the
guardians of healthcare networks, which now im-
prove the quality and accessibility of healthcare
services. At the same time, the transition to new
healthcare models did not happen overnight, and
this process is ongoing. Therefore, allowing repre-
sentative bodies of local self-government to con-
sider and make decisions at their meetings on the
issuance or refusal to issue licensing documents in
the field of economic activity related to healthcare
will significantly improve the level of healthcare
services. After all, the public health system carries
out the main activities in the field of healthcare and
is aimed at preserving both the population as a
whole and the individual health of individuals.

Conclusions

The structure of the existing system of regulatory
management of the issue of exercising the consti-
tutional right of citizens to independent individual
economic activity was outlined in the study. The
algorithm of management of such a system and
the corresponding hierarchical division of state
regulatory legal acts regulating the study topic
were identified. The author emphasised the im-
portance of obtaining relevant documents and ob-
taining a licence from the authority authorised in
a particular field of activity within the framework
of conducting independent activities which have
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an impact on the life and health of society. A pos-
itive aspect of the study of the influence of local
governments on obtaining a licence was the pro-
cess of decentralisation and expansion of powers
of local authorities within the state system of gov-
ernance. Participation of local governments in li-
censing individual entrepreneurial activity in the
healthcare sector was found to be an important
element of regulation of this sector in Ukraine. Li-
censing is a necessary instrument of state control
over the quality of medical services and patient
safety. At the same time, it is important to con-
sider that the involvement of local governments
in licensing should be properly regulated by law,
as well as ensure transparency and accountabil-
ity of the authorities to citizens. In this regard, to
ensure the effective participation of local govern-
ments in licensing, it is necessary to ensure an
adequate level of funding and staff qualifications,
as well as to conduct continuous monitoring and
evaluation of the results of the work of local gov-
ernments in this area.

The study of local self-government bodies
in the course of exercising their powers in the
healthcare sector has established the need to
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AHomayisa

YnpaBiiHHA NOJITHYHHUM nporecoM y cdepi 0XOpOHHM 3[0POB’S — OJUH 3 OCHOBHUX YMHHHUKIB, 110
BIJIMBAIOTh HA €KOHOMIYHUH, coLlia/IbHUH 1 KYJIbTYpHUU pO3BUTOK KpaiHy, ii Mi>kHapoJAHUM pecTrxk
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Dyomin

i KOHKYPEHTOCIPOMOXKHICTB Y CBIiTi Ta NOTPEOYIOTh NOCTIHHOrO PO3BUTKY B MOIIYKaX HOBUX LLISXIB,
MexaHi3MiB i MeToAiB yaockoHa/seHHs. MeTa po60TH — PO3KPUTH | NOMIMGHUTH HAyKOBi Ta TEOPETHUKO-
MeTO/0JIOTIYHI 3aca/iy i eH3yBaHHs, IXHIO POJIb B OpraHisalil MicLileBOro caMoBpAAyBaHHs B YaCTUHI
peaJtizanii ep>kaBHOI MOJMITHUKK Y chepi oxopoHU 340poB’s. [lia/IeKTUUHUM MeTOA0M 06paHo 06’EKT i
npeaMeT AOC/iAXKeHHs], 06IPyHTOBaHO HOT0O MeTy Ta 3aBJJaHHS; MeTOJaMH1 aHaJli3y Ta y3arajlbHeHHS
34ificHeHO Heo6XiiHI 06IPyHTYBaHHS y BU3HAYEHHI CYTHOCTI Ta 3MICTY JepkaBHOI NOJIITUKU B raaysi
OXOPOHM 310POB’sl, yTOUHEHHsI KOMIeTeHIil opraHiB Jlep>kaBHOI BJ1a/i Ta MiCLIeBOI'0 CAMOBPSA/yBaHHS
1010 JOTPUMaHHA BHMOT OXOPOHM 3/J0POB’f, PO3IVIfAJ, [IOBHOBAXKEHb OPraHiB Jep)KaBHOI BJAAU
Ta MicLleBOro caMoBpsIAyBaHHsA y chepi OXOPOHU 3/10pPOB’Sl HacesleHHs], PO3IJIsl/, CIPSIMOBAHOCTI Ta
0CO6JIMBOCTI Jlep>kaBHOI MOJIITHKY Y cdepi 0XOpOHU 340pOB’si TpOMa/isiH Ha MicIieBUX PiBHAX. BuBueHO
npo6sieMaTUKy INOCTaB/JIEHOro NMUTAHHA Ta NMOOYAOBAaHO KOHLENTYaJbHi HanpsAMU i BUpilIeHHSA
LIJIIXOM 3allOBHEHHS BiJIOBiAHUX MPOTaJiMH B 3aKOHOZABYiH 6asi. [I[poaHasizoBaHO HU3KY 3aKOHIB
Ykpainy, a Takoxx nocraHoB Ka6iHeTy MiHicTpiB YkpaiHy, iKi pery/no0Th YIpaBadiHHSA NOJITUYHUM
npoiuecoMy chepi 0XopoHHU 3/10pOB’si. PO3KPUTO TEH/I€HIIi10 3MiH B 3aKOHOJABCTBI 1110/10 3a6e31medyeHHs
HaJIe)KHOT0 KOHTPOJIIO 3a AKICTIO Ha/JaHHA MeJUYHUX OC/IyT. BUsHaYeHO HU3KY 06MeXKeHb B epesliky
OpraHiB, YNOBHOBQ)XeHHWX BHJaBaTU BiANOBiAHI JileH3il Ha iHAMBiAyaJbHY MiANPUEMHULBKY
JisIBHICTB ¥ cdepi oxopoHU 30poB’s. OKpecseHO CTPYKTYPYy CHUCTeMH HOPMAaTHBHOTIO YNpaBJ/iHHA
MATAaHHAM peaJidalii KOHCTUTYLIMHOrO IpaBa rpoMa/isiH Ha He3aJIeXHy IHAUBI/lya/lbHy €KOHOMIYHY
JisnbHicTh, OGI'PYHTOBAHO, 1[0 JIilleH3yBaHHSA € HEOOXiAHUM IHCTPYMEHTOM Jlep>KaBHOT'O0 KOHTPOJIIO
3a fIKICTIO MeJUYHUX NOCJAYT Ta 06e3MeKO MalieHTiB. 3alpOIIOHOBAHO HAAATH NPEeJCTAaBHULBKUM
opraHaM MiCLleBOTO caMOBpsIlyBaHHS NpPaBO PO3IJIAJATH Ta YyXBa/JIOBAaTH Ha BJIACHUX 3acCiJJaHHAX
pileHHs 1010 BU/a4i a60 BiAMOBHU B JileH3IHHUX JOKYMEHTaX y chepi rocnoapcbKoi JisJIbHOCTI,
1110 CTOCYETHCS OXOPOHH 3/10pOB’s. 3a pe3y/bTaTaMH NPOBEJIEHUX J0C/Ii/X)KeHb BUSABJIEHO NPOTaTMHU
B YUHHOMY 3aKOHOZABCTBI YKpaiHH, 1110 CTOCYETbCS OXOPOHU 3/J0POB’s HaceJIeHHS, Ta CPOPMYIbOBAHO
BiANoOBigHI pekoMeHJalLiiHI MaTepiasu 100 Horo BAOCKOHATEHHS

Kniouosi caoea: chepa 3ab6e3neyeHHs 3aXUCTY CyCHiNIbCTBA; KOMIIETEHTHI OpraHu; MiIPUEMHULITBO;
OKpeMa [is/IbHICTh; NpUBAaTHUM MNiANpUEMelb; cUCTeMa IOJITUYHOrO yIpaBJ/iHHSA; NpaBOBi
JIOKyMeHTH; MicLieBi OpraHu BJaagu
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Since Ukraine is an active participant in international relations in the field
of environmental protection, and the basic principles of foreign policy
are enshrined in the Constitution of Ukraine, an appeal to the European
Court of Human Rights may be a way to defend the violated rights to a
clean environment. The study aims to examine the issue of environmental
rights protection in the European Court of Justice. The study is based on
the following methods of scientific cognition: formal legal, dogmatic, and
comparative legal. The author analyses international legislation in the field
of environmental rights protection. The author notes that environmental
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countries to join forces and share experiences. As stated, the issue of environmental protection and
environmental security is becoming geopolitical in nature, given the international cooperation in the
field of environmental protection which began more than 100 years ago. The author shows the signs
of ensuring the implementation of the environmental rights of citizens both in Ukraine and abroad.
Examples of effective international cooperation in the field of environmental protection are given. The
author analyses the judgments of the European Court of Human Rights in cases related to the subject
matter of the study. It is determined that when making a decision, national courts should adhere to the
criteria set out by the European Court of Human Rights; find out how a certain situation arose; whether
the State knew and should have known that the danger or harmful effect would affect the applicant’s
private life; to what extent the applicant contributed to the deterioration of the situation and was able
to remedy it without excessive costs. The practical significance of the study lies in the possibility of
using its results in specialised classes, as well as in the preparation of scientific texts

Keywords: judicial protection; environmental disputes; environmental safety; environmental law

proceedings; environmental interests; environmental legislation of foreign countries

Introduction

Environmental problems that potentially threaten
the existence of all living things require the great-
est attention in the modern world, as they di-
rectly affect human life. Any environmental prob-
lem is the result of human activity that gradually
neglects the rules of behaviour, which destroys
natural resources and environmental pollution.
To avoid a global environmental catastrophe, ef-
forts must be made to eliminate environmental
threats. It is important not only to move towards
overcoming environmental problems, but also to
improve national legislation in this area, develop
national and international programmes aimed at
maintaining a safe environment for human life
and health, and look for ways to restore lost re-
sources and overcome the consequences of nega-
tive natural phenomena and processes.

Scholars in the field of environmental law
and international law, as well as scholars of other
branches of law, dedicated considerable efforts to
the study of the international protection of environ-
mental human rights. The issues of environmental

rights protection in the European Court of Human
Rights (ECtHR) were studied by V. Ladychenko and
L. Golovko (2017), V. Ladychenko et al. (2021) in
the context of the implementation of the European
Environmental Policy in Ukraine, where scholars
thoroughly analyse the main characteristics of the
protection of environmental rights by the ECtHR,
and it should be noted that some of them are cited
by other scholars, but research based on case law
always needs to be revised due to new case law.

The studies are based on the analysis of the
regulatory framework for household waste man-
agement with a focus on the aspects of waste
management following the European Union leg-
islation. Relevant studies are theoretical in na-
ture and need to be strengthened by an analysis
of international judicial practice (Khlabistova &
Gulak, 2019; Zharovska, 2022).

L. Yakushenko (2012) analysed the experi-
ence of EU countries in terms of environmental
policy formation. The author identifies ways of
implementing environmental policy institutions
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and ways of using environmental policy instru-
ments. However, the absence of analysis of judicial
practice in the field of environmental policy does
not allow for study examples of the proposed in-
struments. The publication of U. Antoniuk (2018)
focuses on establishing a correlation between the
real impact of economic activity on the environ-
ment and the normatively declared guarantees
of environmental human rights. Ye. Alieksieieva
(2019) conducts research in the context of judicial
protection of the rights of amalgamated territorial
communities, and the details of the above studies
form the basis on which the statements in this
scientific article were proposed, but new ECtHR
judgments are also subject to research to provide
relevant conclusions and proposals in the field of
environmental rights protection in the ECtHR.

I. Tolkachova and V. Kyrychenko (2020) ex-
amined the problems of human rights protec-
tion concerning environmental pollution and
provided proposals for their solution. Using the
methods of analysis, synthesis, comparative legal,
sociological, logical, and dialectical methods, they
identified specific problems of environmental hu-
man rights protection and provided proposals for
overcoming them, as well as discussing the state
of environmental human rights protection. In
her research, A. Babich (2019) noted that a large
number of applications of Ukrainian citizens to
the ECtHR indicate that their rights to a safe en-
vironment for life and health are systematically
violated. At the same time, the scholar raises the
problem of applying the ECtHR judgments, since
due to the complexity of environmental policy is-
sues, the Court’s role is primarily subsidiary.

V. Lykhohliad (2019) notes that the ECtHR
considers the state to be the relevant entity that
is obliged to organise an effective regulatory and
legal regulation of relations in terms of environ-
mental human rights protection. Thus, to ensure
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an effective legislative regulator of these legal
relations for the protection of environmental hu-
man rights, all states should analyse and study
the ECtHR case law in this area. S. Shutiak et al.
(2018) proposed to divide environmental cases
of people considered by the ECtHR in the relevant
area into those cases that affect life, environmen-
tal health, or certain owned objects of an environ-
mentally hazardous nature; as well as those cases
that involve access to certain information and/or
dissemination of such information, public partic-
ipation and access to justice in the relevant area.
Scholars noted that states should improve their
legislative framework in the field of environmental
protection, environmental protection, etc. to ad-
dress existing environmental problems, in particu-
lar through analysis and research of the existing
ECtHR case law. The ECtHR case law could be an
effective source of adjudication by national courts,
in particular in the field of environmental relations,
as it could help prevent violations of environmen-
tal rights and, accordingly, minimise the number of
Ukrainians applying to the ECtHR for protection of
their rights (Kovalenko, 2019; Surilova, 2022).

Given the problems faced in this area of re-
search, there is a need to analyse international
experience, in particular the case law of the
European Court of Human Rights, which should
be used to improve the national legal system in
the field of environmental rights protection by
adapting Ukrainian legislation to the provisions
and principles of international law.

The study aims to investigate the issue of ju-
dicial protection of environmental human rights,
in particular, the legislative framework of foreign
countries and the ECtHR judgments.

Materials and Methods

A comprehensive and complete study of the
topic of the scientific article on the protection of
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environmental rights in the ECtHR is possible by
applying a set of methods of scientific cognition,
in particular, analysis and synthesis, formal le-
gal and dialectical. Analysis and synthesis made
it possible to study the methods and practice of
environmental rights protection by the European
Court of Human Rights and also to identify the
basic principles and principles of environmental
human rights protection in the relevant instance.
The formal legal method was used to study the
legal acts and establish the links between the
provisions of various legislative documents. The
dialectical method was used to study the general
characteristics to identify the main aspects of the
ECtHR’s case law.

To achieve the study goal, several legal acts, in
particular, the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms (1950),
and the ECtHR case law were used as the basis
for the research. The ECtHR case-law includes
the following rulings: the ECtHR judgement in the
case of Hrymkovska v. Ukraine (2011) concerning
the significant damage to the home, personal and
family life of an individual due to the operation of
the main road that was built near his home, which
led to air pollution with exhaust gases, coal dust,
noise pollution from the constant movement of
trucks; the ECtHR judgement Dubetska et al. and
others v. Ukraine (2011) concerning water pol-
lution, soil subsidence and frequent flooding of
the applicants’ village as a result of the produc-
tion activities of a plant and a coal mine; Moreno
Gomez v. Spain (2004) concerning the exceeding
of maximum noise standards in the settlement at
night and the applicant’s complaints about sleep
disturbance due to noise from nearby pubs, bars
and clubs; the ECtHR judgement in Hutton and
others v. the United Kingdom (2003) concerning
complaints about the quality of the environment
and human presence in it; about dangerous or

destructive environmental conditions that could
adversely affect human well-being; and about the
failure to recognise the circumstances request-
ed by the applicants as a violation of the right to
privacy; the ECtHR judgement in Lépez Ostra v.
Spain (1994) on environmental pollution that may
interfere with the right to respect for private and
family life (and home) and affect people’s well-be-
ing - prevent them from using their homes); the
ECtHR judgement in Giacomelli v. Italy (2006) on
pollution from a toxic waste processing plant lo-
cated 30 metres from the applicant’s house; the
ECtHR judgement in Tatar v. Romania (2009) on
the failure of state authorities to assess the risk of
environmental disaster caused by coal; the ECtHR
judgement in Guerra and others v. Italy (1998)
on the failure to provide important information
that would have helped the applicant to assess
the risk to himself and his family if he continued
to live near a chemical plant until the production
of fertilisers was stopped; Di Sarno and others v.
Italy (2012) concerning the unpleasant smell of
a land(fill near a prison that permeated prisoners’
cells, given that this was the only place for prison-
ers to live and they could not choose another place
to live; Powell and Rayner v. the United Kingdom
(1990) concerning noise generated by aircraft,
and an example where the ECtHR found no viola-
tion of Article 8 of the Convention and the rights of
those living below the flight path, given the small

number of people.

Results and Discussion

Article 50 of the Constitution of Ukraine (1996)
enshrines the right to a safe environment for
life and health and to compensation for damage
in case of violation of such a right, as well as ac-
cess to information on the state of the environ-
ment, food safety and quality, etc. At the same
time, Article 16 of the Constitution regulates the
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protection of environmental safety and ecological
balance. It also addresses the consequences of the
Chornobyl disaster, which had an impact on the
entire planet, and the preservation of the Ukrain-
ian gene pool, which is the responsibility of the
state. Certain issues of environmental liability and
judicial protection of rights were covered in the
publication by V. Ladychenko et al. (2021). Fur-
thermore, the issue of judicial protection of envi-
ronmental rights requires a separate study, given
that sufficient attention has been paid to the issue
of studying case law. In particular, when studying
the relevant issue, a conclusion was made that
most European directives and regulations are
formulated very specifically, with the establish-
ment of parameters and criteria for the quality
of environmental components and the respon-
sibilities of actors. Instead, Ukrainian environ-
mental legislation sets general requirements and
defines principles and goals but does not specify
ways to achieve them. Specific regulatory param-
eters can only be found in state standards, most
of which are not publicly available. Ukrainian en-
vironmental legislation is declarative, does not
contain conditions for achieving quantitative and
qualitative results, and does not establish an ef-
fective control system. There are no penalties for
failure to comply with the relevant requirements.
The provisions of the Ukrainian legislation are
insufficient to ensure the prevention and reme-
diation of environmental damage and need to be
improved. In particular, the Law “On Prevention
and Elimination of Environmental Damage” and
the State Concept for the Implementation of Hu-
man Rights to Quality and Safe Drinking Water
should be adopted. To ensure the implementation
of European environmental standards in Ukraini-
an legislation, the adoption of laws is not enough.
For implementation, it is also necessary to ensure
that appropriate institutions and budgets are in
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place to enforce these laws and other regulations.
An effective monitoring and sanctioning system
must also be established to ensure that the legal
requirements are fully and properly implemented
(Khlabistova & Gulak, 2019).

Analysing similar provisions in the constitu-
tions of foreign countries, it is worth noting that
the Constitution of the French Republic (1958)
establishes the powers of a certain council that
has the right to draft regulations and submit legis-
lative proposals in the field of environmental reg-
ulation. Article 70 of this Constitution provides
for the possibility of the respective council to ad-
vise the government and parliament on solving or
preventing environmental problems.

There are examples of constitutions of coun-
tries that do not mention anything at all about
people’s environmental rights in their constitu-
tions, such as the Constitution of Austria. It is in-
dicated that federal legislation is being developed
in the field of environmental law (Federal Consti-
tutional Act of the Republic of Austria, 1920). In
addition, Austria has an effective instrument at the
state level to regulate, in particular, environmental
management through the system of pledge. This
instrument provides for the possibility of estab-
lishing surcharges imposed on the retail price of
goods after their disposal, etc.

The ECtHR is a special tool for protecting hu-
man rights. This body’s practice implements the
concept of judicial protection of environmental
human rights. The ECtHR’s judgments form the
case law, according to which pollution is the basis
for violation of citizens’ rights, in particular the
right to respect for private and family life or the
right to life in general. Citizens face problems of
access to justice when addressing their environ-
mental problems at the state level. Such prob-
lems include violations of the terms of consider-

ation of environmental cases; expensive expert
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examinations and lawyer services; lack of free le-
gal aid; lack of awareness of judges in the field of
protection of citizens’ environmental rights, envi-
ronmental protection, in particular, international
norms in the relevant field; lack of awareness of
citizens of their rights in the relevant field (Issues
of environmental protection..., 2020).

The ECtHR case law on the protection of en-
vironmental rights has considered, in particular,
cases of violation of the right to life (Article 2 of
the Convention), the right to respect for private
and family life (Article 8 of the Convention), the
right to peaceful enjoyment of possessions (Ar-
ticle 1 of Protocol 1), the right to an impartial
court (Article 6 of the Convention), the right to
a fair remedy (Article 13 of the Convention) and
the right to freedom of expression (Article 10 of
the Convention). The right to life is the first fun-
damental right enshrined in the Convention for
the Protection of Human Rights and Fundamental
Freedoms (1950).

The right to an adequate environment for life
and health, as well as for work and residence, the
right to socio-economic well-being and develop-
ment of all states and peoples, etc. are regulated
by international instruments that regulate en-
vironmental and human rights issues, although
they do not have an exhaustive list of such rights
(Voievodin, 2023). In general, environmental
rights should not be considered independent
rights, as they are an important basis for the le-
gal provision of satisfaction of important human
needs (Medvediev, 2012; Dmytrenko, 2021).

Human rights and the environment are in-
terconnected. Accordingly, it is impossible to
ensure such rights separately without a safe,
clean, and healthy environment, and sustaina-
ble environmental management cannot be en-
sured without observing and respecting human
rights (Kirianova et al, 2020). Environmental

obligations are an element of the mechanism
for regulating legal environmental relations, en-
shrining the standard of lawful behaviour of a
citizen, establishing consequences for a person
in case of its violation, the fulfilment of which is
ensured by the threat of state coercion, and their
content is dominated by the public law element
(Alexi, 2011; Zygrii et al., 2020).

V. Yusupov and N. Chenshova (2021) believe
that the improvement of national legislation, as
well as ensuring the adoption of clear, enshrined
algorithms and mechanisms for ensuring human
rights in the relevant area at the legislative level,
will take place through the study of the interna-
tional practice of the ECtHR in cases of the rele-
vant area, as such a study will help ensure the en-
vironmental rights of citizens at the national level.

For a better comprehension of the interde-
pendence of these areas, it is necessary to pro-
ceed to the direct study of individual judgments
of the ECtHR both concerning Ukraine and foreign
countries. Particular attention should be devoted
to the Judgment of the European Court of Hu-
man Rights in the Case of Hrymkovska v. Ukraine
(2011). The applicant claimed that his home, per-
sonal and family life had been severely damaged
by the operation of a main road that ran very close
to his home. This caused severe air pollution with
exhaust fumes, coal dust caused by the fact that
holes in the road were filled with cheap materi-
al from coal mines and noise from the constant
movement of trucks.

The applicant noted that the house had be-
come practically inhabitable. In addition, the pol-
lution had caused chronic respiratory diseases
in his family members. The Court noted that in
the case of an environmental threat, an unfound-
ed claim under Article 8 may arise only when
the threat reaches such a level that it affects the

applicant’s ability to use his home, to have private
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life and to have family life. In other words, the
establishment of a violation of Article 8 depends
on the specific circumstances, and the concept of
“causing a significant deterioration” is evaluative
and can be determined by the degree of harmful
effects and consequences. In practice, it is often
difficult to prove that the deterioration of health
is a consequence of this particular action, how-
ever, the court, having examined all the circum-
stances in detail, recognised the violation as one
under Article 8 of the Convention.

A similar argument was put forward by the
court in the Judgment of the European Court of
Human Rights in the Case of Dubetska et al. and
others v. Ukraine (2011). The applicant and his
fellow villagers complained about water pollu-
tion, soil subsidence and frequent flooding in
the village where they lived as a result of the pro-
duction activities of a factory and a coal mine. The
main issue examined by the court was the balance
between private and public/public/state interests.

According to the court, the state authorities,
in the implementation of policy and production
activities, must strike a fair balance between the
competing interests of those individuals (in this
case, rural residents) whose rights are significant-
ly violated and society as a whole (in this case, the
economic well-being of the entire population). Un-
doubtedly, industrial pollution can adversely affect
the health of society as a whole and worsen the
quality of human life (Judgment of the European
Court of Human Rights.., 2011). As a result, the
court concluded that the Ukrainian state authori-
ties could not strike such a balance, which result-
ed in a significant violation of the rights of citizens
guaranteed by Article 8 of the Convention.

Importantly, in this judgment, the Court iden-
tified three criteria by which to decide whether a
human rights violation within the meaning of Ar-
ticle 8 of the Convention has indeed occurred. The
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Court has to find out: firstly, whether the situation
was the result of a sudden and unexpected turn of
events or, on the contrary, whether it had existed
for a long time and was well known to the public
authorities; secondly, whether the state knew and
should have known that the danger or detrimen-
tal effect would affect the applicant’s private life;
and thirdly, to what extent the applicant contrib-
uted to the deterioration of the situation and was
able to remedy it without excessive costs.

It may be concluded that a violation of envi-
ronmental rights will not always be recognised as
a violation of Article 8 of the Convention, but only
if the disputed damage is significant, i.e. its elim-
ination requires a lot of money and effort or is ir-
reparable. The relevant study is effective given the
practice of resolving foreign cases, in particular, the
Judgment of the European Court of Human Rights
in the Case of Hutton and others v. the United
Kingdom (2003), unlike the above-mentioned de-
cision, states the evidence of non-recognition of
the circumstances requested by the applicants as a
violation of the right to privacy.

Furthermore, analysing the Judgment of the
European Court of Human Rights in the Case of
Moreno Gomez v. Spain (2004), which concerned
the exceeding of maximum noise standards in a
settlement at night, the court concluded that the
applicant complained of sleep disturbance due to
noise from nearby pubs, bars, and clubs, which
were open with the permission of the council.
According to the complaint, the government is
responsible for “noise pollution”. The court con-
cluded that the damage suffered by Ms. Gomez
was caused by the government’s solution to the
problem. It was therefore found that the state had
failed to ensure the applicant’s right to respect for
home and private life.

An analysis of the Judgment of the European
Court of Human Rights in the Case of Hutton and
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others v. the United Kingdom (2003) has shown
that although the Convention does not explicitly
provide for a declaration on a healthy environ-
ment, the Court has determined in various cases
concerning the quality of the environment and
human presence in it that dangerous or destruc-
tive environmental conditions can adversely af-
fect human well-being. Accordingly, Article 8 can
be applied in environmental cases regardless of
whether the pollution is caused directly by the
state or whether the state’s responsibility arises
from the proper regulation of private sector ac-
tivities. In such cases, a fair balance between the
competing interests of the individual and society
as a whole is considered; in both cases, the state
may decide at its discretion what steps should be
taken to ensure compliance with the Convention.

In the Judgment of the European Court of
Human Rights in the Case of Lépez Ostra v. Spain
(1994), it was held that serious environmental
pollution can interfere with the right to respect for
private and family life (and home), which can affect
people’s well-being and prevent them from enjoy-
ing their homes. That is, it would hurt their private
and family life. The applicant claimed that the fam-
ily home had been severely polluted by a private
tannery built with state subsidies on municipal
land 12 metres from the applicant’s apartment.

In the Judgement of the European Court of
Human Rights in the Case of Giacomelli v. Italy
(2006), the pollution of a toxic waste treatment
plantlocated 30 metres from the applicant’s home
was found to be a violation of Art. 8, as well as in
the Judgment of the European Court of Human
Rights in the Case of Fadeyeva v. Russia (2005),
where the state authorities violated the woman’s
right to housing and privacy by failing to provide
a real opportunity to receive assistance due to
her location in a dangerous “sanitary protection
zone” around Russia’s largest metallurgical plant,

which is rife with high levels of pollution and haz-
ardous chemical emissions.

In some cases, the failure to provide infor-
mation about environmental risks or accidents is
a violation of Article 8, for example in the Judg-
ment of the European Court of Human Rights in
the Case of Tatar v. Romania (2009), where state
authorities failed to properly assess the risk of
an environmental disaster caused by coal. In the
case Guerra and others v. Italy local population
was not provided with important information to
help them assess the risk to themselves and their
families if they continued to live near the chemi-
cal plant until fertiliser production ceased (1994)
(Judgment of the European Court... 1998).

In Judgment of the European Court of Human
Rights in the Case of Di Sarno and others v. Italy
(2012) the court found that the unpleasant smell
of a landfill near the prison, which permeated the
prisoners’ cells, which had been their only “living
quarters” for several years, fell within the scope of
the right to private and family life, as did the con-
stant failure of state authorities to ensure the col-
lection, recycling and disposal of waste.

There are also ECtHR cases where the Court
has held that Article 8 applied where adverse en-
vironmental conditions resulted from living on
a flight path near Heathrow Airport. The land-
scaping next to the house had been adversely af-
fected by aircraft noise, and the court recognised
that claims relating to environmental conditions
could in some circumstances fall within the scope
of Article 8, as in Powell and Rayner v. the United
Kingdom as in Judgment of the European Court of
Human Rights in the Case of Powell and Rayner
v. the United Kingdom (1990). However, in the
end, the court concluded that the state’s refusal
to restrict night flights from Heathrow in the in-
terests of the country’s economic well-being did
not violate Article 8 or the rights of those living
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downstream of the flight path, given the small
number of people, as in case Hutton and others v.
the United Kingdom (2003).

There are also cases involving noise pollu-
tion in which the respondent state failed to fulfil
its obligation to guarantee the applicant’s right to
housing and private life. For example, was the fail-
ure to comply with the noise level in a nightclub
near the applicant’s home in Valencia a violation of
Article 8 of the Convention as in Moreno Gomez v.
Spain (Judgment of the European Court of Human
Rights.., 2004), so the applicant was unable to cope
with excessive noise pollution due to increased
traffic on the street where the applicant worked.

Given that the issue of judicial protection of
environmental rights requires a separate study
and given that sufficient attention has been paid
to this issue, it is worth noting that directives and
regulations establish parameters and criteria for
the quality of environmental components and the
responsibilities of entities. In Ukrainian legisla-
tion, these are general requirements, principles,
and goals, but not ways to achieve them.

The position of K. Khlabistova and O. Gulak
(2019) regarding the need for appropriate insti-
tutions and budgets to monitor the proper imple-
mentation of environmental legislation is valid. It
is worth noting that the authors did not analyse
how national institutions can ensure the relevant
functions.

The opinions of V. Yusupov and N. Chenshova
(2021) in terms of ensuring the adoption of clear
algorithms and mechanisms for the protection
of citizens’ environmental rights at the legisla-
tive level through the use of the ECtHR case law
are valid, and it is worth noting that this cannot
be implemented as a feature of English law, since
case law cannot be a source of law in Ukraine, as
a country that is a representative of the classical
continental system of law.
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Quite often, cases of Ukrainian citizens are
considered by the ECtHR due to the inability of
national courts to meet their needs in one part or
another. Citizens of Ukraine often face violations
of their environmental rights, as a result of which
they file, in particular, a lawsuit against the alleged
violator or file a statement with the police, and as
aresult of the proceedings established by law, the
case is resolved in court, but the applicant is not
always restored or compensated for his or her vi-
olated right. The issue of resolving environmental
cases by national courts is complicated due to the
small number of satisfied claims, and this is the
basis for applying to the ECtHR. The above is also
a reason to ensure better legislative regulation of
the relevant issue.

Conclusions

As a result of the study of environmental rights
protection in the European Court of Human
Rights, several judgments addressing the pro-
tection of environmental rights at the interna-
tional level were analysed. This analysis helped
to achieve the goal, provided scientific novelty
of the work through the study of current case
law, and also provided practical value, which is
the possibility of using this research for future
research papers. The analysis of the ECtHR case
law has shown that environmental cases should
be resolved primarily by national courts, and the
ECtHR can recognise that environmental human
rights have been violated only in the context of
Article 8 of the Convention.

When passing judgment, national courts
should adhere to the criteria set by the ECtHR and
build their practice following the Court’s judge-
ments, as the courts must first find out whether the
situation in question arose as a result of a sudden
and unexpected turn of events or, on the contra-
ry, whether it had existed for a long time and the
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public authorities were well aware of it; whether
the state knew and should have known that the
danger or detrimental effect would affect the ap-
plicant’s private life; to what extent the applicant
contributed to the deterioration of the situation
and was able to remedy it without excessive costs.

Studying and applying the ECtHR case law
in environmental cases is very important for the
Ukrainian judicial practice, as it will not only ex-
pand the possibilities of protecting environmen-
tal rights through the Convention but also fill
in the gaps in the environmental legislation of
Ukraine. Given the above, it is very important to
ensure the rule of law in the field of environmen-
tal rights protection and to create conditions for
removing obstacles to access to justice in the field
of environmental protection and environmental
human rights.

References

Given that Ukraine is under martial law, the
risk of violation of people’s environmental rights
is high, and accordingly, the need to protect these
rights and study such protection, including inter-
national protection, is necessary. In addition, it
is important to study the consequences of envi-
ronmental crimes that result from the war on the
territory of Ukraine, as the relevant consequences
concern not only Ukraine but the whole world, so
itis important to study the reaction to such actions
by law enforcement agencies in Ukraine, as well as
by the judicial system and international courts.

Acknowledgements

None.

Conflict of Interest

None.

[1] Alexi, R. (2011). Existence of human rights. Law of Ukraine, 8, 121-130.

[2] Alieksieieva, Ye. (2019). The righ

rtin f violation of th

(4]

. f environmental protection legislation. In International judicial forum “Judicial

protection of the natural environment and environmental rights”: Collection of materials (pp. 13-
19). Kyiv: Supreme Court.

Antoniuk, U.V. (2018). Protection of environmental rights in Ukraine in the context of the assessment
of environmental impact. Uzhhorod National University Herald. Series: Law, 52(2), 18-21.

Babich, A. (2019). Practice of the European Court of Human Rights in the field of ensuring
the environmental rights of citizens. Entrepreneurship, Economy and Law, 11, 161-165.

i: 10.32849/2 13/2019.11.26.

[5] Constitution of the French Republic. (1958, October). Retrieved from https://www.conseil-
constitutionnel.fr/sites/default/files/as/root/bank mm/anglais/constiution anglais oct2009.
pdf.

[6] Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/

0, 0, -0, 0, 0, 0,

(8]

[9]

Convention for the Protection of Human Rights and Fundamental Freedoms. (1950, November).

Retrieved from https://www.echr.coe.int/documents/convention_eng.pdf.

Dmytrenko, M. (2021). Modern civilizational challenges in the context of the world reorganization

concepts. Political Studies, 2, 150-169. doi: 10.53317/2786-4774-2021-2-8.
Federal Constitutional Act of the Republic of Austria. (1920, November). Retrieved from https://

constitutionnet.org/vl/item /austria-federal-constitutional-law-1920.

Law. Human. Environment. 2023. Vol. 14, No. 4




Environmental rights protection in the European Court of Human Rights

[10] Issues of environmental protection in the practice of the ECtHR and their impact on judicial
practice in Ukraine. (2020). Retrieved from h : log-ua.com/new nnya-ohorony-

[11] Judgment of the European Court of Human Rights in the Case of Di Sarno and others v. Italy
(Application No. 30765/08). (2012, January). Retrieved from https://hudoc.echr.coe.int/
Eng?i=001-108480.

[12] Judgment of the European Court of Human Rights in the Case of Dubetska et al. v. Ukraine
(Application No. 30499/03). (2011, February). Retrieved from https://hudoc.echr.coe.int/

eng?i=001-103273.
[13] Judgment of the European Court of Human Rights in the Case of Fadeyeva v. Russia (Application

No. 55723/00). (2005, June). Retrieved from https://hudoc.echr.coe.int/eng?i=001-69315.

[14] Judgment of the European Court of Human Rights in the Case of Giacomelli v. Italy (Application
No.59909/00). (2006, November). Retrieved from https://hudoc.echr.coe.int/Eng?i=001-77785.

[15] Judgment of the European Court of Human Rights in the Case of Guerra and others v. Italy
(Application No. 116/1996/735/932). (1998, February). Retrieved from https://hudoc.echr.coe.
int/Eng?i=001-58135.

[16] Judgmentofthe European Court of Human Rights in the Case of Hrymkovska v. Ukraine (Application
No. 38182/03). (2011, July). Retrieved from https://hudoc.echr.coe.int/Eng?i=001-105746.

[17] Judgment of the European Court of Human Rights in the Case of Hutton and others v. the United
Kingdom (Application No. 36022/97). (2003, July). Retrieved from https://hudoc.echr.coe.int/
Eng?i=001-61188.

[18] Judgment of the European Court of Human Rights in the Case of Lépez Ostra v. Spain (Application
No. 16798/90). (1994, December). Retrieved from https://hudoc.echr.coe.int/Eng?i=001-57905.

[19] Judgmentofthe European Court of Human Rights in the Case of Moreno Gomez v. Spain (Application
No.4143/02). (2004, November). Retrieved from https://hudoc.echr.coe.int/eng?i=001-67478.

[20] Judgment of the European Court of Human Rights in the Case of Powell and Rayner v. the United
Kingdom (Application No. 9310/81). (1990, February). Retrieved from https://hudoc.echr.coe.
int/Eng?i=001-57622.

[21] Judgment of the European Court of Human Rights in the Case of Tatar v. Romania (Application No.
67021/01). (2009, January). Retrieved from https://hudoc.echr.coe.int/Eng?i=001-57905.

[22] Khlabistova, K.V,, & Gulak, 0.0. (2019). The principles of waste and resources management in

the EU members. Scientific Papers of the Legislation Institute of the Verkhovna Rada of Ukraine,
5,46-52.

[23] Kirianova, V.0., Matviienko, Ye.l., & Yaroshenko, A.S. (2020). Features of legal liability for violation
of environmental legislation. Legal Scientific Electronic Journal, 1, 131-134. doi: 10.32782/2524-
0374/2020-1/30.

[24] Kovalenko, V.V. (2019). European Court of Human Rights Practice - environment and human
rights. Legal Scientific Electronic Journal, 6, 452-456. doi: 10.32782/2524-0374/2019-

[25] Ladychenko, V., & Golovko, L. (2017). Implementation of European environmental policy in
Ukraine: Problems and prospects. European Journal of Sustainable Development, 6(3), 333-339.

doi: 10.14207/ejsd.2017.v6n3p333.

Law. Human. Environment. 2023. Vol. 14, No. 4




Ladychenko & Mykytiuk

[26] Ladychenko, V.V, Golovko, L.O., & Serhiienko, B.B. (2021). Theoretical and legal principles of waste
management under the legislation of the European Union. Scientific Papers of the Legislation
Institute of the Verkhovna Rada of Ukraine, 1, 46-57.

[27] Lykhohliad, V.P. (2019). Protection of ecological human rights in the European Court of Human
Rights. South Ukrainian Law Journal, 4(2), 148-151. doi: 10.32850/sulj.2019.4.2.32.

[28] Medvediev, K.V. (2012). Environmental righ itizen, kraine: ran heir legal
protection. (PhD thesis, Taras Shevchenko National University of Kyiv, Kyiv, Ukraine).

[29] Shutiak, S.V, Alieksieieva, Ye.A. Voitiuk, I.A, & Kravchenko, O.V. (2018). Human rights and

environmental protection: Tutorial manual for judges-trainers of the online course. Lviv: Manuscrypt.

[30] Surilova, 0.0. (2022). International legal mechanism for the protection of ecological human rights
in the period of armed conflicts. In Human rights in the period of armed conflicts: Collection of

materials of the international scientific and practical conference dedicated to the 25th anniversary

of the National University “Odesa Law Academy” (pp. 605-609). Odesa: Odesa Law Academy.

[31] Tolkachova, I., & Kyrychenko, V. (2020). Problems of ecological human rights protection in Ukraine.
Scientific Works of National Aviation University. Series: Law Journal “Air and Space Law”, 3, 32-39.
doi: 10.18372/2307-9061.56.14888.

[32] Voievodin, I.S. (2023). International legal mechanism for the protection of environmental rights of
indigenous peoples. Analytical and Comparative Jurisprudence, 4, 559-568. doi: 10.24144/2788-
6018.2023.04.89.

[33] Yakushenko, L. (2012). Analysis of the experience of European cooperation regarding the formation
and implementation of institutions and instruments of environmental policy. Analytical note.
Retrieved from http://www.niss.gov.ua/articles/840.

[34] Yusupov, V, & Chenshova, N. (2021). International experience of judicial protection of

environmental rights of citizens: A current status. Law Review of the Kyiv University of Law, 2,
246-249.

[35] Zharovska, 1. (2022). Protection of environmental rights: Theoretical and praxiological nature.
Journal of Lviv Polytechnic National University. Series: Legal Sciences, 9(1), 41-46. doi: 10.23939/
law2022.33.041.

[36] Zygrii, O., Kramarchuk, S., & Kramarchuk, T. (2020). The concept and structure of environmental

responsibility. Actual Problems of Law, 3, 131-136. doi: 10.35774 /app2020.03.131.

Law. Human. Environment. 2023. Vol. 14, No. 4




Environmental rights protection in the European Court of Human Rights

3axMCT eKOJIOTiYHMX NMpaB y EBponercbKOMY CyAi 3 mpaB JIIOAUHUA

BikTop BasiepiiioBu4 Jlajn4yeHKO
JloKTOp 10pUMYHUX HayK, Tpodecop
HauionanbHu yHiBepcuTeT GiopecypciB i NpUpPoJOKOPUCTYBaHHS YKpaiHU
03041, Bys1. l'epoiB O60oponwy, 15, M. KuiB, Ykpaina
https://orcid.org/0000-0002-7823-7572
AnTOH CepriioBu4 MUKHUTIOK

AcnipaHT
HarioHanbHUM yHiBEpCUTET 6i0pecypciB i MPUPOAOKOPHUCTYBaHHSA YKpaiHU
03041, By l'epoiB O6oponwy, 15, M. KuiB, Ykpaina
https://orcid.org/0000-0003-0120-0154

AHomayis

HarasbHa mpo6sieMa €eKoJIOriyHOro mpaBa YKpaiHM - TOTaslbHe MOpPYLIEHHS €KOJIOTiYHUX IpaB
JIIDAUHU Ta BiJCYTHICTb rapaHTiil iX BifJHOBJIEHHS, HEJOCKOHAJICTh NMPOLELYPU MPUTATCHEHHS [0
BiAnoBifanbHOCTI NOPYIIHUKIB. OCKiJIbKM YKpaiHa aKTUBHUM y4YacCHUK MIXHApOAHHUX BIJHOCUH Yy
rajsy3i OXOpOHH HaBKOJIMIIHBOI'O Cepef0BHIa, a OCHOBHI 3acaZj 30BHILIHbONOJIITUYHOI AiSJIbHOCTI
3akpinsieni B KonctuTynii Ykpainu, To cioco60M BiJICTOSITH OPYIIeHi IpaBa Ha YUCTe LOBKIJLIS MOXe
CTaTH 3BepPHEHHS JJ0 €BPONENChKOro CyAy 3 NpaB JIOAWHU. MeTa cTaTTi — BUBUUTH MUTAHHSA 3aXUCTY
€KOJIOTIYHUX INpaB y EBponelicbkoMy cyfi. OCHOBY JOCIIPKEHHA CKJa/ld TaKi MeTOJHU HAayKOBOTO
nisHaHHA:  QOPMasNbHO-IOPUANYHUE, JOIMAaTHYHUH, MOPiBHANIBHO-NpAaBOBUH. I[IpoaHasizoBaHO
MDKHapoJHe 3aKOHOJABCTBO y cdepi 3axHUCTy eKOJIOriYHHMX NpaB. 3a3HaueHo, L0 EeKOJIOTiyHi
npo6JieMy He MaloTb KOPJOHIB, a OTXe, IX M0A0JIaHHs NOTpebye, 106 yci kpaiHU 06’eAHANN CUIU
Ta o6MiHIOBasKCA AocBifoM. KoHCcTaTOBaHO, 1110 MUTAHHS OXOPOHHM HABKOJIMIIHBOTO CepeoBHILA
Ta eKoJioriyHol 6Ge3nekM HaOyBa€ TIeONOJITHYHOIO XapaKTepy, 3Bakalodyd Ha MDKHapoJHe
CNiBpOGITHULITBO B rajiy3i 0OXOpPOHM HAaBKOJIMIIHBOTO CEPeIOBUIIA, IKe po3novasocs noHaz 100 pokis
ToMy. HaBesieHO 03Haku 3a6e3neyeHHsl peasisanil eKoJIOriYHUX NMpaB TPOMajsiH K B YKpaiHi, Tak i
3a kopZioHOM. HaBeJieHo nmpuk/aaau epeKTUBHOI MikHapoAHOI cniBnpari y cdepi 3axucty JoBKinas.
[IpoananizoBaHo pileHHs EBPONENCHKOrO Cy/y 3 IPaB JIIJAWHH Y CIPaBaX, 1[0 CTOCYIOThCA peAMeTy
JocipKxeHHs. BUSHa4YeHo, 1110 HallioHa/JIbHUM CyZlaM, BUHOCSIUH pillleHHs, He06XiZIHO JOTPUMYBaTHCS
KpUTepiiB, BU3HAYeHUX EBPONENCbKUM CyJOM 3 NpaB JIIOJHUHY; 3'1COBYBaTH, IK BUHUKJIA NeBHA
CUTYyallis; Y¥ 3HaJIa i UM MOBHUHHA OyJia 3HATH JiepKaBa, 10 HeGe3eka abo 3ryOHa /i BIVIMHYTb Ha
NPUBATHE XUTTS 3asABHUKA; HACKIJIbKY 3asABHUK CIPHUSAB MOTIPIIEHHIO CUTYyaLil Ta 3Mir il BUIIPAaBUTHU
6e3 HaZIMipHUX BUTPAT. [[pakTHUYHe 3Ha4eHHs JAOC/IHKEeHHS MOJIATaE B MOXKJIMBOCTI BUKOPUCTATH HOro
pe3ysbTaTH 1iJ| 4yac npoBefieHHs MPodiJbHUX 3aHSTh, a TAKOX IiJ] 4ac CKJIaZlaHHS HAyKOBUX TEKCTIB

Kniouoei csn08a: cynoBUi 3axMCT; eKOJIOTiYHI CIIOpH; eKoJioriyHa 6e3mneka; CyAOYHMHCTBO y cdepi
€KOJIOTIYHOTO MPaBa; eKOJIOTiuHI iHTepecy; eKoJioTiYHe 3aKOHOAABCTBO 3apy6iXKHUX KpaiH
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Public control over the activities...

human and civil rights and freedoms, and the principles and values of civil society. It is found that the

most balanced approach from the point of view of the needs of public administration and the realities

of modern democratisation of Ukraine is a broad understanding of public control as a permanent and

systematic, multifaceted activity of civil society institutions in their close interaction with the object

of control: governmental authorities, law enforcement agencies, judicial and expert bodies, etc. The

theoretical value of the article lies in a comprehensive review of the current state of understanding of

the concept of public control. The practical value of the study lies in the fact that its results can be used

to further improve the legal and regulatory framework for public control in Ukraine

Keywords: judiciary; civil society; public administration; democratisation; executive authorities

Introduction

The current stage of development of developed
democracies is characterised by a complex inter-
penetration of state institutions and civil society.
Mechanisms and instruments of direct (elections,
referendums, rallies and demonstrations, etc.) and
indirect (representative) democracy coexist in the
modern world, reflecting the dynamics of social
relations and political processes. Even in a repre-
sentative democracy, when the people of the state
delegate certain powers and functions to elected
authorities, the methods of direct influence on
their activities do not lose their importance, but
only increase in importance, gaining more influ-
ence and institutionalisation. This is especially
true concerning controlling the compliance of de-
cisions and activities of executive authorities with
the constitutional principles and guaranteed rights
and freedoms.

The importance of implementing public con-
trol over the functioning of the Ministry of Justice
of Ukraine directly stems from the status and key
tasks and areas of activity of this central execu-
tive body, which are sensitive for civil society in
general and the rights and freedoms of individual
citizens in particular. The Ministry of Justice,
among other things, according to the Regulation
on the Ministry of Justice of Ukraine, Order of the
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Cabinet of Ministers of Ukraine No. 228 (2014), in
the context of public control, mentions only that
the Ministry of Justice facilitates the exercise of
public control by supervisory commissions and
public associations over the observance of the
rights and legitimate interests of convicts during
the execution of criminal sentences. Other areas
and directions of the exercise of the power of the
Ministry of Justice of Ukraine also require atten-
tion, which is not mentioned in the Regulation or
other legal acts, including at the legislative level.

In this regard, the development of the insti-
tution of public control over the activities of the
Ministry of Justice and its effective functioning
should be preceded and simultaneously ensured
by a doctrinal study of the legal nature of public
control over the activities of the Ministry of Jus-
tice of Ukraine, and the definition of the main
principles of its structure and functioning. This
issue is still poorly researched, although it is at-
tracting more and more attention from Ukrainian
scholars, along with the study of the principles of
public control over the activities of other central
executive authorities.

0. Dulina and A. Krupnyk (2021) established
the theoretical foundations of public control and
specific features as a component of the public
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administration category. Z. Kravtsova (2019) em-
phasised the key role of public associations, which
have as their statutory activity the exercise by
citizens of Ukraine of their constitutional rights
and freedoms in the light of organising and exer-
cising public control over the activities of public
authorities. N. Gayeva (2018; 2019) determined
that to guarantee the effectiveness of such work,
it is mandatory to adopt a universal and com-
prehensive Law of Ukraine “On Public Control in
Ukraine”, which will establish the principles and
forms of participation of public organisations in
the inspection and supervision of the functioning
of public authorities.

The general aspects of the essence of public
control over the activities of public authorities
are touched upon by Yu. Nironka (2019), estab-
lishes that the Constitution of Ukraine currently
provides for two basic forms of public control:
1) public events, which includes the possibility
of holding peaceful assemblies, demonstrations,
pickets, etc; 2) through the implementation
practice of the right of citizens to establish pub-
lic associations and organisations. The issues of
interaction between the judiciary and civil so-
ciety institutions were the subject of a study by
M. Blikhar and I. Krykavska (2022).

V. Gritsenko (2021) defined the concept and
tasks of public control over the activities of the
National Police of Ukraine. R. Myroniuk (2020)
revealed the legal nature of the institution of
public control over the activities of the police,
identified the specifics of public control over the
activities of the National Police of Ukraine, and
outlined ways to improve the current Ukrainian
legislation in this area. S. Medvedenko (2019) de-
termined that public control, unlike the existing
methods of control and supervision by the state
and its bodies, does not empower the public to in-
terfere with the operational activities of the police

and bring police officers to justice. Public control
as one of the types of external control over the
work of the National Anti-Corruption Bureau of
Ukraine was considered in work by R. Osypchuk
(2020), in which this institution is closely linked
to the general public demand for combating cor-
ruption in the functioning of public authorities,
individual officials and officers. More detailed
forms of public control over the observance of
laws, rights and freedoms of citizens in the activi-
ties of the above-mentioned body were studied by
V. Doroshenko (2018).

At the same time, the issue of comprehensive
scientific understanding of the theoretical and
legal foundations and peculiarities of organisa-
tion and implementation of public control over
the activities of the Ministry of Justice of Ukraine,
including in the light of the analysis of the mod-
ern regulatory framework and specifics of imple-
mentation at the level of territorial bodies, is still
insufficiently studied. At the same time, a com-
prehensive scientific study of this issue should
be preceded by a thorough introduction. This
determines the purpose of this article - to study
the concept and legal nature of public control as
a modern institution. To achieve this goal, the fol-
lowing tasks are set: to establish the specifics of
the modern scientific understanding of the con-
cept of “public control” and its regulatory and
legal support; to determine in general terms the
peculiarities of adaptation to the functions and
principles of the Ministry of Justice of Ukraine.

In the process of researching the basic theo-
retical foundations of the content of the category
of public control, general and special legal sci-
entific methods were applied, among which the
leading place was taken by systemic and struc-
tural, dialectical, prognostic, methods of formal
logic and others. Description, analysis and syn-
thesis, comparison, and other general methods of
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scientific knowledge were also used. The formal
logical method was used to identify the key fea-
tures that are included in the definition of public
control. The comparative legal method was useful
in the comparative analysis of approaches to the
legal nature of public control in Ukraine and the
EU. The formal-dogmatic (special legal) method
also played a key role in the work, as it was indis-
pensable when working with legal and regulatory
constructions of understanding public control, its
tasks and functions.

The research materials include a few legal
acts and/or their drafts in this area, as well as a
rich doctrinal heritage of Ukrainian scholars on
the development and establishment of the es-
sence of public control as an independent institu-
tion and type of activity, its fundamental features
and constituent elements. It is the synthesis and
analysis of the provisions of these sources, along
with an understanding of the practical situation
of implementing public control over the Ministry
of Justice of Ukraine and a forecast for the future,
that have become the methodological and mate-
rial basis for this research.

Modern approaches to public control
legal nature comprehension

The understanding of public control at the cur-
rent stage of the development of legal and phil-
osophical thought is based on the fact that it is
one of the effective ways to maintain the legal
order. This opinion is shared, in particular, by
V. Nalutsyshyn (2018). That is, public control
can be seen as an institution that mediates the
mechanisms of cooperation between the state
and society to achieve a common goal - building
a safe space for people, where their rights and
legitimate interests can be freely exercised. Un-
doubtedly, this general maxim hides the specific
ways and tools that public control operates with,
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which are also called their forms in the scien-
tific literature. The latter reflects not only the
specifics of civil society’s influence on the state
but also the state of development of such a so-
ciety. Therefore, public control can also be seen
as a benchmark of modern democracies, where
the authorities do not operate exclusively hori-
zontally. In turn, the study of the legal nature
of public control requires a preliminary refer-
ence to the issues of interaction between the
state and civil society in general. M. Blikhar and
I. Krykavska (2022) include the establishment
and functioning of coordinating bodies; joint de-
velopment and subsequent implementation of
decisions aimed at eliminating or minimising the
manifestations of negative phenomena for soci-
ety that may arise in the course of judicial pro-
ceedings; implementation of the adopted provi-
sions in the practical activities of the judiciary;
and, separately, public control over the activities
of the judiciary.

Traditional scientific research analysis of
the definitional aspect of the issue - doctrinal
approaches to understanding public control -
indicates a correlation between the concept of
the latter and the tasks (goals) that it pursues or
should pursue. The direct connection between
these tasks and the spheres and forms of public
control is also usually reflected at the conceptual
level under study. It is worth referring not only to
special works devoted to public control over the
activities of the Ministry of Justice of Ukraine but
also, given the essential and structural similari-
ties, to the developments related to the study of
the specifics of public control over other executive
authorities, forensic institutions, law enforcement
agencies, etc. General theoretical studies are to be
highlighted, which reflect on the place and role of
public control in the light of the institutions and
mechanisms of modern civil society.
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As such, 0. Ruvin (2020), defining public
control over the activities of forensic institutions,
considers it through the prism of the activities of
public organisations and individuals not united
in public organisations, which is implemented
through interaction with public authorities and
local self-government bodies, their officials and
officials, as well as forensic institutions. Interac-
tion, according to the author’s position, is primar-
ily related to ensuring strict compliance with the
established principles of organisation and con-
duct of expert research, such as its legality, impar-
tiality, independence, etc. In other words, the key
is to reveal the essence of public control through
the category of activities, but those that are not di-
rectly related to control itself, but are interaction
with the relevant entities to comply with these
fundamental principles of expert research.

The concept of “control” is sometimes re-
placed or disclosed through certain forms of
control. For example, 1. Skvirskyi (2013) consid-
ers public control as the activity of civil society
representatives (including individuals and/or as-
sociations of citizens) aimed at checking and/or
monitoring to ultimately counteract, prevent or
stopping illegal activities or cancelling illegally
adopted decisions of entities vested with public
power. D. Pryputen (2020) defines public control
over the police as a form of implementation em-
ploying inspection. A related and also widespread
approach to categorising public oversight is to re-
fer to a set of measures. For instance, according to
the systemic definition of O. Yunin (2021), public
control over the functioning of the National Po-
lice of Ukraine is considered as a set of measures
aimed at: 1) verification (including monitoring
and supervision) of compliance with the law in
the activities of the National Police units, its des-
ignated officials or officers in the performance of
their functions and powers; 2) and establishment

of cooperation between the police and the public
for joint planning, implementation of projects,
programmes and initiatives to meet the needs of
the community and improve the efficiency of the
tasks assigned to the police. Accordingly, such
measures, and thus public control over the activ-
ities of the National Police of Ukraine, are carried
out by representatives of the public (individual
citizens and/or civil society organisations) fol-
lowing the Constitution and laws of Ukraine.

This definition combines the previously de-
fined forms of public control - inspection, obser-
vation and supervision - with the addition of an
important aspect of interaction with public author-
ities (here, the police, which can be extended to law
enforcement agencies in general). Similarly, other
authors define public control over police activities,
concerning the norms of the current legislation, as
a systemic set of certain measures. These measures
are implemented by citizens, their associations
and organisations, and even local self-government
bodies, aimed at achieving such tasks as primary
collection and accumulation with subsequent anal-
ysis of information on police activities, which, as a
result, should lead to the establishment and effec-
tive functioning, based on these data, of intra-de-
partmental control of the National Police bodies
for further correction of identified shortcomings
(Klochko & Sobina, 2017).

For both dialectical and formal and logical
reasons, it is reasonable to reveal the content of
civic control through activities rather than a set of
measures. Firstly, the latter is an integral part of
the activity, as it allows to reveal its forms, meth-
ods and techniques, but it would be wrong to limit
public control exclusively to such “tools”: specific
ways of implementing a certain activity are sub-
ject to evolutionary and historical changes, being
reformed depending on the needs and realities of
the time, while the activity of public control itself
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continues to maintain and expand its relevance in
the context of building a democratic society. This is
also emphasised by other researchers (Maslova &
Savchuk, 2020). Secondly, the concept of “activity”
is a dynamic phenomenon, involving the creation
and development of a complex system of interac-
tion between civil society institutions and govern-
ment institutions in a broad sense. The interpre-
tation of public control as an interaction activity
can be considered the most successful. Since, as
defined above and repeatedly emphasised by oth-
er authors, such activity is not controlled in the
strict sense of the term - it lacks several instru-
ments of this concept that are sanctioning in na-
ture, i.e., imply certain liability.

At the same time, these approaches are nei-
ther ultimatum nor the only ones in modern
Ukrainian legal thought. O. Pukhkal (2010) con-
siders public control as a type of social control,
although the researcher also reduces its content
to a set of various activities carried out by individ-
ual citizens or through established civil society
institutions (non-governmental organisations,
mass media, political parties, movements, etc.)
and related to monitoring and inspection of the
activities of public authorities and local self-gov-
ernment bodies. The final goal of public control is
to force the authorities to comply with legislative
requirements and perform their tasks and duties
with responsibility and competence. There are
also views on the concept under study as a means
(tool) for assessing the public’s performance by
public authorities and other controlled entities
of their social functions and in the light of public
control as a way of exercising the right of citizens
guaranteed by the Basic Law to participate in the
management of public affairs. Such participation
is realised through the possibility of monitor-
ing the functioning of controlled entities vested
with power, applying to them for public services,
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participating in the adoption of regulatory acts,
and, in addition, carrying out other forms of in-
teraction with such entities in the performance of
public functions, including ensuring public order
and ensuring security, guaranteed by the state
and the law (Pashchynskyi, 2021).

0. Poklad (2016) distinguished between nar-
row and broad approaches to the definition of
public control using the differences in public con-
trol definitions. According to the first definition, it
is limited to the control that takes place through
citizens’ applications, complaints, proposals or
requests sent to public authorities; non-govern-
mental organisations; representative bodies of
labour collectives and trade unions. In the context
of police activities, the narrow approach to pub-
lic oversight covers work with citizens’ requests
for access to public information (Poklad, 2018).
According to the second (broad) understanding,
this concept is understood through the system
of modern relations between the state and soci-
ety, based on the accountability of the executive
branch of government to the parliament, non-gov-
ernmental institutions, or as an organisational
and legal form of social interaction (association)
of citizens on the principle of free participation
and for their protection of various groups of inter-
ests. Both paradigms deserve attention and have
a theoretical and practical basis, but the complex
dimension, i.e. the broader approach, is of inter-
est, which allows not only to point out certain
instrumental (applied) aspects of the problem
(activities in the field of public control) but also to
establish its substantive essence and legal nature.

In the context of improving the legal under-
standing of public control as an institution, in-
ternational experience is also noteworthy. Thus,
the conclusions of Yu. Nironka (2022), based on
a study of the experience of public control in the
United States, Belgium, France, Canada and Spain,
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summarised that the main forms of manifestation
of the analysed concept in these countries are:
direct public control, public monitoring, organi-
sation of public hearings, activities of public coun-
cils, institutions of public expertise and public in-
spection, activities of ombudsmen, a wide range of
investigative activities (from those carried out vol-
untarily to professional journalism), mechanical
control, and other forms of public control. The re-
searcher also identified the registration of errors
of officials, violations of regulatory requirements
and consequences of such violations, mechanisms
for encouraging positive actions of officials and
officials, administrative appeals against illegal de-
cisions, actions and inaction as innovative forms.
Ye. Kasianenko (2019), in the context of the
differentiation of mechanisms of state and pub-
lic control over the exercise of their functions
and powers by local self-government bodies,
points out that the institutions of modern civil so-
ciety are increasingly acting as direct and active
subjects of control in states characterised by a
high level of development of democratic institu-
tions. These include the Scandinavian countries
(Norway, Sweden, Denmark), as well as New
Zealand, Canada, Ireland, Switzerland, Finland,
Austria, and others. It is fair to emphasise that in
such countries, the effectiveness of public control
is directly related to the traditions of direct de-
mocracy, which are currently being transformed
into open government institutions with the help
of the latest technologies (Hohensinn et al, 2019).
At the same time, even in developed democra-
cies, as studies on the example of Norway show,
citizen participation in municipal affairs is mainly
protest-based (as a reaction within a broad ap-
proach to public control) rather than proactive
(Holum, 2023). This thesis emphasises the lack
of utopian ideality in the ways and manifestations
of the participation of civil society institutions in

state and social life, even in Western democracies.
Therefore, their experience is not the alpha and
omega of building public control in Ukraine, but
an important benchmark, suggesting that other
states and societies should also adopt the Ukrain-
ian experience, the relevance and progressiveness
of which was especially acute during the Russian-
Ukrainian war.

Prospects for regulatory and legal
support of public control

This systemic understanding of civic control
should be the basis for the future special law on
civic control. Such a law has not yet been adopted
(which has specific practical consequences, such
as ignoring acts of public inspections), and the
proposals of the only draft law on this issue that
is at least somewhat relevant today (Draft Law of
Ukraine No. 2737-1.., 2015) deserve constructive
criticism. Other existing developments, such as of
V. Doroshenko (2019) and O. Olkina (2020), are
doctrinal. First of all, the draft law states in its
preamble that it defines the content of the state
policy on the exercise of the rights of individuals
and legal entities united in public associations to
exercise public control over the activities of pub-
lic authorities, local self-government bodies, their
officials and employees.

This excludes from its scope non-institu-
tional aspects of public control related to actions
(appeals, activities in general) of individual inter-
ested citizens. This erroneous approach is re-
flected directly in the definition of public control
under Article 1 of the draftlaw, which definesitasa
public activity of public associations, the subject of
which is to oversee the compliance of the activities
of public authorities, local self-government bodies,
their officials and employees with the Constitution
of Ukraine, laws of Ukraine, other regulatory legal
acts, and their compliance with state discipline.
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Instead, public control is exercised not only insti-
tutionally, but also by citizens who are not mem-
bers of any civic organisations or associations. This
allowed N. Nestor (2019) to divide the subjects of
public control over the activities of judges into in-
dividual and collective ones. At the same time, the
latter may be situational in origin, united not in a
legal entity, but constitute an unorganised group
of people interested in common ideas, values or in
solving a particular problem within the framework
of the public control and supervision.

In addition, this concept is too narrow in its
scope and bureaucratised and formalised in its
content. Compliance by the objects of public con-
trol with regulatory requirements cannot cover
the entire range of tasks and goals set for public
control as an institution in developed democra-
cies, while compliance with state discipline (in
this formulation) generally goes beyond its essen-
tial limits. The draft law proposes to establish a
broad enough understanding of state discipline
as precise and strict compliance by the objects of
public control with the rules of conduct, activities,
relations, and official duties established by law, as
well as timely and full performance of state tasks
and obligations, including the formation and ex-
penditure of budgets. The notion of state discipline
in the meaning of the draft law is given an overly
broad interpretation. At the same time, supervision
and control over compliance with such discipline
are the tasks of the relevant public authorities,
their departments (divisions), etc., but not of civil
society institutions, which should control the con-
sequences of socially important actions or inaction
of such bodies, but not compliance with the rules of
discipline, internal labour regulations, etc.

However, the system of principles of civic con-
trol set out in Article 3 of the draft law is worthy
of positive assessment and further development.
These include the principles of fairness, objectivity
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and impartiality of the public control process;
the principles of independence of the subjects
of public control from other public associations,
political parties, state authorities, local self-gov-
ernment bodies and their officials and employ-
ees; full and comprehensive study of the subject
of public control; absence of abuse of the right to
exercise public control; and validity. Such princi-
ples correspond to an important consequence of
public control as an institution - it directly affects
the legitimacy of public authorities (Gavkalova
et al, 2023). Along with the tasks of civic control
defined by the draft law in Article 4, these provi-
sions can be used as a basis for the future law on
civic control, which will also apply in general to
the control of the Ministry of Justice of Ukraine.
The above tasks should include the following: to
ensure that the subjects of public control do not
violate the rights of individuals and legal entities;
to form a public assessment of the activities of the
subjects of public control; to carry out a perma-
nent public examination of decisions of executive
authorities and local self-government bodies, etc.
Additionally, it is worth noting the validity of
the conclusions of 0. Dulina and A. Krupnyk (2021)
regarding the fact that the current regulations
contain only certain provisions on certain types
of public control, but remain fragmented, as they
contain significant gaps. The authors substantiate
and propose to supplement Article 38 of the Con-
stitution of Ukraine (1996), which enshrines the
right of citizens to participate in the management
of public affairs, with part two stating that citizens
and associations of citizens have the right to exer-
cise public control over the activities of executive
authorities, local self-government bodies, state and
municipal enterprises, institutions and organisa-
tions, the forms and procedure for which are estab-
lished by law. Similar theses have been expressed
by other authors (Nalyvaiko & Savchenko, 2017).




Lozinskyi

The proposal to substantially update the
regulatory framework of the Law of Ukraine “On
Bodies of Self-Organisation of the Population”
(2001), and adopt special laws “On Public Con-
trol”, “On General Meetings, Conferences at the
Place of Residence”, “On Public Consultations”, etc.
are also noteworthy. A natural next step would be
to enshrine in law the provisions on public con-
trol, public councils, and public expertise, which
are currently regulated by resolutions of the Cab-
inet of Ministers of Ukraine and orders of central
executive bodies, which would help establish the
mandatory rather than recommendatory nature
of these regulations for local self-government
bodies. Legalisation of public control alone is not
enough - it is necessary to consider the best in-
ternational practices (in particular, those known
as “Good Governance” and “Democratic Govern-
ance”) adopted and tested in EU member states
(Iemelianova, 2016; Neuhodnikov, 2019). Given
this, it is important that the procedures for exer-
cising public control, based on such best interna-
tional practices, should be spelt out in local legal
acts: statutes of territorial communities, regula-
tions on public councils, public inspectors, etc.
The creation of an appropriate legal framework
for the implementation of public oversight based
on the examples described and analysed is very
important and necessary.

Conclusions

Summing up the above, the mostjustified from the
point of view of the needs of public administration
and the realities of modern democratisation of
Ukraine - both its state apparatus and civil soci-
ety - is a broad approach to understanding pub-
lic control as a continuous and systematic, mul-
ti-vector activity of civil society institutions (both
institutionalised in the form of public organisa-
tions, political parties, mass media and individual

interested citizens) in its close interaction with
the object of such control - the bodies of The
definition of civic control also includes all possi-
ble and necessary forms of activity and interac-
tion - from collecting information and monitoring
the compliance of the object of control with the
requirements of the Constitution of Ukraine and
laws, principles of integrity and professional eth-
ics to forms of feedback and response of public
authorities to appeals, complaints and any kind of
criticism from the subjects of civic control.

It is established that, based on the analysis
of foreign experience, the approaches to the in-
troduction of new forms and methods of public
control, in particular, those involving public in-
volvement in public investigations, expert exam-
inations, monitoring activities, participation in
meetings of elected collegial bodies of state and
local self-government, hearing their reports, etc.
are worth borrowing. At the same time, the pri-
ority is the mutually coordinated functioning of
all these mechanisms, and their systemic unity, as
opposed to the chaotic introduction of disordered
methods of public control. Therefore, the theoret-
ical value of this study is a comprehensive review
of the current state of understanding of the con-
cept of public control.

The practical value of the study is determined
by the usefulness of its results for further im-
provement of the legal framework for public con-
trol in Ukraine. In addition, proceeding to further
analysis of the peculiarities of public control over
the activities of the Ministry of Justice of Ukraine,
the author identifies several key scientific and
practical issues which require further resolution
and which lie in two main areas: 1) fundamental
theoretical and legal principles of organisation
and implementation of public control through the
prism of the specifics of the Ministry of Justice of
Ukraine and the system of its bodies; 2) the state
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AHomayis

AKTya/ZbHICTD TeMHM HaAyKOBOI CTaTTi 3yMOBJEeHa BaXK/JIMBICTIO TpOMa/JCbKOTO KOHTPOJIIO Haj
JAisnbpHicTio MiHicTepcTBa roctuuii YkpaiHu, 1o BUIIMBAE 6e3mocepefHbO 31 CTATycy LbOTO
LIeHTPaJIbHOTO OpraHy BMKOHAaB4YOl BJIAJMU Ta HMOro KJNYOBUX 3aBJaHb. MeTa CTAaTTi — AOCAIAUTH
MOHATTA Ta MPaBOBY NPUPOAY TPOMAACHKOTO KOHTPOJII fK Cy4aCHOTO iHCTHUTYTY, BCTAHOBHUTH
crenudiky HOro CTaHOBJIEHHS i B 3arajIbHUX pUcax BU3HAYUTU 0COBJMBOCTI ajanTanii 7o GyHKIiN
i 3aBgaHb AisabHOoCcTi MiHicTepcTBa octunii YkpaiHu. KiwouoBud MeTos HaykoBOI po6oTH -
dopMabHO-JOTMaTHYHUHN (CleniaJbHO-IOPUANYHHUI), 3aCTOCOBAaHUM /11 BUBYEHHSI NIPAaBOBUX Ta
HOPMaTHBHUX KOHCTPYKILiM pO3yMiHHA IPOMaJiCbKOT0 KOHTPOJIIO, HOro Liijel i MexaHi3MiB. ¥ cTaTTi
BCTAaHOBJIEHO B3aEMO3B’S130K MiXK 3MiCTOM KOHIeNIil rpoMa/ZicbKOro KOHTPOJIIO Ta LiIsIMY, sIKi BOHa
CTaBUTb Nepes; co6010 a60 Mae cTaBUTH. OBI'PyHTOBAHO, 10 caMe Yepe3 3aB/JJaHH 3i CIOCTepeXKeHHs,
NepeBipKH Ta HAIVIAAY 3a AiJIbHICTIO OpraHiB JepaBHOI BJIaIY, OPTraHiB MicLleBOro caMOBPAAyBaHHA
Ta {HIMX Cy6'€KTiB peasi3yeTbCs CyTHICTb I'DPOMa/CbKOr0 KOHTPOJIKO. YCTaHOBJIEHO, IO KiHIleBa
MeTa KOHTPOJIIO - rapaHTyBaTH Te, W06 CYy6'€KTH, AKI KOHTPOJIIOIOTHCS, JOTPUMYBAIUCA BUMOL
3aKOHO/IABCTBa, IpaB Ta CBOOOJ JIIOAUHYU | rpoMaZiiHUHA, IPUHLIMIIB i iHHOCTeH rpoMaJsAHCbKOTO
cycniibcTBa. BusiBieHo, 1[0 Hal6iabLI 36a/aHCOBaHe 3 MOMISAAY NMOTPe6 JepKaBHOTO yMPaBJIiHHA i
peasiiii cyyacHoI AeMOKpaTHu3saLil YKpaiHU — IHPOKe PO3yMiHHA 'POMa/ICbKOI0 KOHTPOJIIO SK MOCTIHHOI
Ta CUCTEMHOI, 6araTomJIaHoOBOl AisIbHOCTI IHCTUTYLIA TPOMaJITHCHKOIO CYCMiJILCTBA B IXHIN TicHIN
B3a€EMO/il 3 06 €EKTOM KOHTPOJIIO: BJIQJHUMM OpraHaMH, IPaBOOXOPOHHUMM CTPYKTYPaMH, CyAOBHMU
I ekcnepTHMMM opraHamu Towo. TeopeTH4YHa LIHHICTD HAyKOBOI CTAaTTi NOJAra€ B 3JIHCHEHHI
KOMIIJIEKCHOTO OIVISAZly Cy4aCHOTO CTAaHy PO3yMiHHSI KOHLENTY TPOMaZiCbKOTO KOHTpoJ. [IpakTuiHa
LiHHICTb JOC/i/PKEHHS 3YMOBJIIOETBCS THM, 10 HOro pe3yJbTaTH MOXYTb OYTH BHUKODPUCTaHi AJis
M0/a/IbLIOT0 B,OCKOHA/IEHHS] HOPMaTUBHO-NIPAaBOBOI'0 Pery/II0BaHHSA IPOMa/ICbKOr0 KOHTPOJIIO B YKpaiHi

Kawuoei caoea: opraHu 1ocTuLii; TpoMaAsHCbKe CyCHiJIbCTBO; JiepXKaBHe YIPaBJiHHS;
JleMOKpaTH3allisi; OpraHu BUKOHABYOI BJIaIN
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analysis, formal legal, hermeneutical, abstract logical, and historical and legal. As a result, the author
formulates a definition of the concept of “cluster”, which enshrines its features (voluntary association
of entities with the status of entrepreneurs, sectoral or intersectoral nature). The purpose of the cluster
activity is substantiated: creation of products and/or provision of services, promotion of sustainable
development of rural areas. It is established that clusters combining agricultural production with other,
in particular non-agricultural, activities are promising for rural areas. The necessity to consider the
provisions of smart specialisation of regions in the formation of clusters is proved. Proposals have
been developed regarding the formation of the legal framework for the formation and functioning of
clusters by supplementing the normative acts of economic legislation with provisions on the form of
organisation of cluster formations; defining clustering as a promising task in the national and agrarian-
sectoral strategic planning documents; basic directions of state support for the creation and functioning
of clusters in the field of agriculture/in rural areas. The results obtained are of theoretical importance
for the development of the science of agrarian and commercial law. The conclusions of the work are also
of practical value since they can be considered in the content of the improved legislation on clusters and
smart specialisation of regions

Keywords: clustering; regulation; economic legislation; agriculture; business

legal entity;

entrepreneurship promotion; smart specialisation

Introduction

The challenges faced by Ukraine in the difficult
conditions of war affect all spheres of social life,
economic activity, etc. without exception. The full-
scale war has dealt a huge blow to the Ukrainian
economy. According to preliminary estimates, the
damage caused by the war in the country between
24.02.2022 and 24.02.2023 is estimated at over
USD (United States dollar) 134.7 billion. Among
the most affected sectors are the residential sec-
tor (accounting for 38% of the total damage), the
transport sector (26%), the energy sector (8%),
the trade and industry sector (8%), and the agri-
culture sector, which accounts for 7% of the total
damage (Bohdan, 2023). It should be emphasised
that these figures do not yet consider the actual
and potential damage to farmland and agricul-
tural production caused by the destruction of the
Kakhovka reservoir dam. And the damage is con-

stantly increasing as the fighting continues.

Under such circumstances, the pre-war vision
of rural development and the agricultural sector
has largely lost its relevance. There is a need to find
new directions adapted to the realities of today and
the prospects of the post-war period: first, to re-
store rural areas, and second, to develop them pro-
gressively. And this work should be done now, with-
out waiting for the end of the war. The key thesis
should be not just the restoration of the destroyed
material base of rural settlements or agricultural
enterprises, but the development of comprehen-
sive approaches to “reset” agricultural production,
agricultural entrepreneurship, and non-agricultur-
al activities to bring the life of the rural population
to a qualitatively new level, preserve the environ-
ment, and ensure sustainable development of rural
areas. This is a unique chance to present Ukraine’s
agricultural sector and the charms of rural areas
not only to potential investors but also to the wider
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world community against the backdrop of grow-
ing interest in Ukraine country, its history, culture,
traditions, etc. Smart specialisation and clustering
are among the tools for regional development, in-
cluding rural areas, that have already been tested
at the international, in particular European, level.
They not only allow for a significant consideration
of regional interests and opportunities, but also
involve the combined efforts of the state, local gov-
ernments, businesses, educational and research
institutions, and other entities interested in the
welfare of the region.

Even though the concepts of clustering
and smart specialisation were implemented in
Ukraine before the war, the legal framework for
the relevant relations is only beginning to take
shape, and the existing regulations need to be up-
dated to reflect the specifics of Ukraine’s current
situation. The development of legal aspects of
these instruments in scientific doctrine is also at
an early stage. The vast majority of works on the
creation and functioning of clusters and the intro-
duction of smart specialisation are the work of eco-
nomic specialists, indirectly touching on certain
legal aspects. The thesis by M. Slynko (2021b),
which focuses on the theoretical and practical as-
pects of smart specialisation as a new tool for re-
gional governance, is worth highlighting. The au-
thor also addressed the regulatory framework for
the implementation of smart specialisation in the
regions of Ukraine, in particular in terms of ret-
rospective analysis of legislation (Slynko, 2021a).
The institutional and legal framework for the im-
plementation of smart specialisation in Ukraine
was covered in the work of another representa-
tive of economic science - I. Zalutskyy (2019).
Interesting from the point of view of studying
international experience are the works on smart
specialisation in less developed regions of Europe
(Kruse & Wedemeier, 2022); assessment of
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sustainable development of rural areas in certain
regions, such as Latvia, using the concept of smart
specialisation (Sipilova et al.,, 2017); comparative
analysis of sustainable agricultural development
in Central and Eastern Europe based on smart
specialisation (Shvets et al, 2023). The institu-
tional framework for the creation and functioning
of agro-industrial innovation clusters was studied
by Yu. Nosenko et al. (2020a). The authors an-
alysed the institutional framework for the crea-
tion and functioning of agro-industrial innovation
clusters and concluded that a separate regulation
on clusters should be adopted. There are also
studies on specific areas of smart specialisation or
cluster formation in rural areas. For example, the
role of smart specialisation in the development of
farms (Hutorov et al, 2021), and rural green tour-
ism (Bugil & Dudyak, 2020). However, only a few
works are devoted to the legal framework, legal
regulation of relations in the field of smart spe-
cialisation, and the cluster approach to rural de-
velopment. The study of I. Kovalchuk et al. (2023),
which attempts to identify the prospects for state
policy to support the development of clusters in
the agricultural sector, is worth noting.

Given the aforementioned, the study aims to
investigate the status of legal support for smart
specialisation and clustering in rural areas as tools
for sustainable development and to formulate the-
oretical conclusions and practical proposals for
improving the legal regulation of the relevant re-
lations. The study aims to determine the following
main tasks: to identify the main shortcomings in
the legal regulation of clustering in the agricultural
sector and rural areas and the main constraints to
the development of the relevant clusters; to define
the concept of “cluster”; to determine the optimal
form of association of cluster members; to devel-
op proposals for amendments and additions to the

current Ukrainian legislation on clusters.
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Materials and Methods

The relevant methodological tools contributed to
the accomplishment of the tasks outlined and the
achievement of the purpose of the study - a set
of methods of scientific knowledge. The study is
based on the dialectical (philosophical) method,
which, along with the historical and legal methods,
was used to comprehensively analyse the current
state and retrospective of legal regulation of clus-
tering in Ukraine in general and in the agricultural
sector in particular. The analysis method was used
in the study to analyse the doctrinal approaches
to the definition of the concept of “cluster”, the
types of clusters typical for the agricultural sector,
and the organisational and legal forms of cluster
associations. The analysis method was also used
to identify the shortcomings of the legal acts reg-
ulating relations in the field of cluster formation
and functioning. The content of the provisions of
regulations in the field of clustering was clarified
using the formal legal method. The hermeneutic
method was used to define the basic categories of

» o« » o«

“cluster”, “enterprise”, “organisation”, and “associ-
ation of enterprises”. The data analysis was used
to study the state of development of the problems
of legal support for the formation and functioning
of clusters in the scientific works of Ukrainian and
foreign researchers. The use of the abstract and
logical method was used to generalise the results
of the study and to formulate final proposals for
solving the problematic issues.

The study’s objectivity is also based on the
source base, which is composed of regulations
of various industries and focus. First of all, these
are acts of economic legislation as the basis for
the legal regulation of any economic relations,
in particular through clusters: Economic Code
of Ukraine (2003), Laws of Ukraine “On Pub-
lic-Private Partnership” (2010), “On the Priority
Areas of Innovative Activity in Ukraine” (2011).

Normative acts of agricultural legislation, in par-
ticular the Law of Ukraine “On State Support of
Agriculture of Ukraine” (2004), and employment
legislation - the Law of Ukraine “On Employment
of Population”. (2013) were also used in the study.
An array of programmatic acts is presented in
the National Economic Strategy for the Period
until 2030 (Resolution of the Cabinet of Minis-
ters of Ukraine No. 179..,, 2021), State Strategy
of Regional Development for 2021-2027 (Res-
olution of the Cabinet of Ministers of Ukraine
No. 695..., 2020), Concept of the Development of
Rural Areas (Order of the Cabinet of Ministers of
Ukraine No. 995-r..., 2015), Concept of the State
Target Program for the Development of Vegeta-
ble Growing for the Period until 2025 (Order of
the Cabinet of Ministers of Ukraine No. 1333-r...,
2020), Concept of the State Target Program for
the Development of Industrial Potato Growing
for the Period until 2025 (Order of the Cabinet
of Ministers of Ukraine No. 345-r.., 2020). To
comprehensively study the identified issues, the
prospective legislation was also analysed: Draft
Order of the Cabinet of Ministers of Ukraine “On
Approval of the Concept of Stimulating the Devel-
opment of Entrepreneurship in Rural Areas until
2030” (2021), Draft Law of Ukraine “On the De-
velopment and State Support of Small and Medi-
um-Sized Enterprises in Ukraine” (2014).

Results and Discussion

The cluster as one of the most promising forms of
economic development, especially in the agricul-
tural sector, is relatively new for Ukraine. As for the
legal regulation of the relevant relations, it is only
at the initial stage of formation. Experts point to
this fact as a deterrent that negatively affects the
process of introducing clustering in our country
(Romanenko, 2019).1n 2008 and 2009, legislative
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initiatives were already introduced that were sup-
posed to form the basis for the creation of clusters.
These are the Concept of Creating Clusters (2008),
developed by the Ministry of Economy of Ukraine,
and the Draft Concept of the National Strategy for
the Formation and Development of Cross-Border
Clusters, developed by the Ministry of Regional De-
velopment and Construction of Ukraine (Decision
of the Board of the Ministry.., 2009). Despite the
goal of defining the basic principles for the creation
and development of clusters to increase the rate
of economic growth in Ukraine and stimulate the
activation of small and medium-sized businesses
in the field of integration into business networks,
the creation of regional, industrial, innovative, and
cross-border clusters, both documents remained
at the project level. Currently, at the level of laws,
the concept of “cluster” is mentioned in only a few
regulations. Among them: the Law of Ukraine “On
Employment of Population” (2013), where Article
16 defines the development of clusters of folk ar-
tistic crafts as a direction of implementation of the
state policy in the field of employment; the Law of
Ukraine “On the Priority Areas of Innovative Activ-
ity in Ukraine” (2011), where Article 3 mentions
innovation clusters in the context of medium-term
priority areas of innovative activity. At the same
time, several policy documents envisage the devel-
opment of clusters in various areas and at various
levels as an effective tool for economic develop-
ment. In particular, the State Strategy of Regional
Development for the Period until 2020 defined the
introduction of clusters as a stimulus for economic
development at the local level (Resolution of the
Cabinet of Ministers of Ukraine No. 385.., 2014).
The current State Strategy of Regional Develop-
ment for 2021-2027 (Resolution of the Cabinet of
Ministers of Ukraine No. 695... (2020) pays much
more attention to clusters. This document envisag-
es the formation of urban and regional economic
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clusters, IT clusters, cross-border clusters, cluster
models in the context of the development of resort
infrastructure and recreational areas, and innova-
tion clusters. The strategy also declares the need
to stimulate research aimed at identifying priority
areas for cluster formation and borrowing interna-
tional experience in cluster creation. Another doc-
ument, the Strategy for the Development of Small
and Medium-Sized Enterprises in Ukraine for the
Period up to 2020 (Order of the Cabinet of Minis-
ters of Ukraine No. 504-r.., 2017), also focused on
the need to develop and implement programmes
aimed at integrating small and medium-sized en-
terprises into cluster structures. However, all these
provisions have largely remained purely declara-
tive, without further practical implementation.
Narrowing down to the issue of regulatory
support for the creation and functioning of clus-
ters in the agrarian/agricultural sector, the fol-
lowing should be noted. One of the fundamental
documents that defines the vectors of the Ukrain-
ian economy - the National Economic Strategy for
the Period until 2030 (Resolution of the Cabinet
of Ministers of Ukraine No. 179.., 2021) - in-
cludes the development of agricultural clusters as
a way to achieve strategic objective 1 “Ensuring
an agricultural policy of stimulating and advisory
content”, which should include the reflection
of the development of these clusters in the con-
cept of cluster creation at the national level, the
formation of a model of cluster development, as
well as the formation of a regulatory framework
for the regulation of relations between clusters.
The creation of specialised clusters is also men-
tioned in sector-specific documents: Concept of
the State Target Program for the Development
of Industrial Potato Growing for the Period un-
til 2025 (Order of the Cabinet of Ministers of
Ukraine No. 1345-r..., 2020), Concept of the State
Target Program for the Development of Vegeta-
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ble Growing for the Period until 2025 (Order of
the Cabinet of Ministers of Ukraine No. 1333-r...,
2020) does not contain any mention of clusters.
The same is true for the draft Concept of Stimu-
lating the Development of Entrepreneurship in
Rural Areas until 2030 (Draft Order of the Cabinet
of Ministers of Ukraine...,, 2021). Therefore, there
is inconsistency and a virtual absence of state pol-
icy in cluster development. Both in general and
concerning clusters in the agricultural sector in
particular. The above declarative provisions have
not been practically implemented.

Meanwhile, there are several initiatives aimed
at further developing the cluster model of econom-
ic development. One of the primary initiatives is
the Project of the Recovery Plan of Ukraine, draft-
ed in July of 2022 by the working group “Recovery
and Development of the Economy” of the National
Council for the Restoration of Ukraine from the
Consequences of the War (2022). The strategic
objectives and measures of the Structural Mod-
ernisation and Full Integration into the European
Union stage, which are scheduled for implementa-
tion in 2026-2032, include “building an industry
4.0 and clustering ecosystem”. That is, stimulating
and supporting the establishment of cluster pro-
duction chains, as well as its internationalisation.
While this position of the developers is commend-
able, it should be noted that the Recovery Plan
does not mention any special legislation on clus-
ters in terms of the necessary regulatory frame-
work for these measures. Another document, the
National Programme of Cluster Development Un-
til 2027, created by a group of experts of the clus-
ter committee of the Industry4Ukraine platform
(2020), is much more meaningful in terms of prac-
tical implementation of the ideas of cluster inten-
sification. The developers position it as a guiding
document for all stakeholders in Ukraine’s cluster

development. A review of its content leads to the

conclusion that the proposed national cluster de-
velopment programme until 2027 is comprehen-
sive - from an attempt to define basic terms and
concepts to highlighting the European experience
of forming and operating a cluster economy, the
role of the state and government agencies, defin-
ing clear benchmarks and objectives for cluster
development in the short term (until 2025), as
well as recommendations for central and regional
executive authorities. However, both of these doc-
uments are not normative acts but can be consid-
ered solely as sources of information, ideas, and
recommendations for action for entities interest-
ed in forming clusters.

Regarding the problems of legal regulation of
cluster creation and functioning in Ukraine, the
first point to note is the absence of a legal defini-
tion of the term “cluster”. Researchers attempted
to fill this gap, but so far, no regulatory act con-
tains this definition, which leaves it open to inter-
pretation in practice. The current author’s defi-
nitions of the concept of “cluster” are somewhat
controversial. S. Hrudnytska and L. Nestyrenko
(2018) suggest defining a cluster as a legal in-
stitution with a complex structure, including an
open system of legal institutions. According to the
researchers, a legal institution is a set of relations
of economic and legal content that arise between
cluster members. It is impossible to agree with
this vision of the category “cluster” since it does
not consider the provisions of the legal theory on
the concept of “legal institution”. The latter is not
a set of relations, but a set of legal norms regu-
lating homogeneous, interdependent social rela-
tions. This is a well-established understanding of
a legal institution by legal theorists (Husariev &
Tykhomyrov, 2017).

Another debatable position is the under-
standing of a cluster as a “form of innovative en-
terprise” (Nosenko et al.,, 2020a). Chapter 7 of the
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Economic Code of Ukraine (2003) sets out clear
criteria for an enterprise, including an organisa-
tional form of management; operating based on
constituent documents; being a legal entity; and
not having other legal entities in its structure.
These features are not typical for clusters. Given
the current state of legal regulation, it is more cor-
rect to say that a cluster is an informal association
of efforts of different entities, which allows co-
ordinating efforts, experience, etc. to achieve the
purpose of such an association and the interests
of the participants (Nosenko et al., 2020b). The
issue of the organisational and legal form of the
cluster will be addressed below.

Another definition of the concept of “clus-
ter” is offered by the developers of the National
Programme of Cluster Development (Indus-
try4Ukraine, 2020), namely as an association
of organisations that is sectoral, territorial, and
created voluntarily. This association involves
close cooperation between the participating or-
ganisations and other entities. The cluster aims
to create value, increase the competitiveness of
the cluster’s products and their exports, and thus
develop the region. Taking a critical approach to
this meaning of the concept of “cluster”, the use of
the term “organisation” as the main cluster mem-
ber is debatable. The word “organisation” is inter-
preted very broadly as “an association of people,
social groups, states based on common interests,
goals, programmes of action, etc.” (Dictionary of
the Ukrainian language, 1974). Its use to define
the subject composition of a cluster does not re-
move, but rather adds new questions about who
exactly can be part of such an association: should
it be only legal entities or is the participation of
individuals allowed? Should such organisations
have the status of a business entity? Another ob-
servation is that the definition in question only
mentions “products” produced by the cluster, and
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therefore does not indicate whether the cluster
can provide services. As the existing practice of
clusters in rural areas shows, these can be either
purely production clusters (for the production
of agricultural products) or clusters that com-
bine production with the provision of services.
An example of the first option is the Public Union
“Ukrainian Organic Cluster” (n.d.), which has be-
come a platform for the development of organic
agricultural production. A vivid illustration of the
second type of cluster in rural areas is the Fru-
mushyka-Nova agro-ecological cluster in the Taru-
tino district of the Odesa region, which united agri-
cultural producers (sheep farming, breeding and
a breeding farm and a grape-growing enterprise),
it's processing (cheese, wine, and honey produc-
tion), as well as recreational and tourist entities
(hotel, tavern, local history museum, conference
halls, entertainment facilities, etc.) (Malska &
Zinko, 2018). These are just some examples of
the successful functioning of the rural cluster
development model. However, they confirm the
expediency of moving from purely agricultural
production to the widest possible range of activ-
ities to mitigate the risks of agricultural activity
(the same seasonality, dependence on weather
and climate conditions), maximise the involve-
ment of the rural population in entrepreneurial
activities, and use the potential of rural areas not
only in terms of the spatial basis and resources
for agricultural production but also its historical
and cultural value. In modern conditions, all of the
above has not only not lost, but, on the contrary,
has increased its relevance. This is supported by
the emergence of new challenges. These include
the need to employ the same internally displaced
persons who are not always able and willing to
engage in purely agricultural activities, and the
need to find new solutions to reformat the activ-
ities of entrepreneurs due to the impossibility of
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agricultural production as a result of the mining
of agricultural land, destruction of enterprise in-
frastructure, etc. Finally, it is inappropriate to lim-
it the definition of “cluster” to its sectoral nature,
as cross-sectoral clusters have proven to be effec-
tive both in Ukraine and globally.

The most successful definition of the con-
cept of “cluster” is proposed by the authors of
the Draft Law of Ukraine “On the Development
and State Support of Small and Medium-Sized
Enterprises in Ukraine” (2014). According to this
definition, a cluster is an association of business
entities characterised by voluntariness, sectoral
or intersectoral, territorial in nature, created to
increase the competitiveness of domestic prod-
ucts and promote the economic development of
the region. A mandatory feature of a cluster is the
cooperation of its member businesses with local
executive authorities, local self-government bod-
ies, educational and research institutions, public
associations, etc. However, this should not be lim-
ited to the promotion of products manufactured
by cluster members. The overall goal of the clus-
ter should also be adjusted to consider another
tool for regional development - smart specialisa-
tion. This phenomenon is new to Ukraine and is
defined in the Procedure for the Development of
the State Strategy for the Regional Development
of Ukraine and the Plan of Measures for its Imple-
mentation, as well as the Monitoring and Evalu-
ation of the Effectiveness of the Implementation
of the Specified Strategy and the Plan of Meas-
ures (Resolution of the Cabinet of Ministers of
Ukraine No. 931..,, 2015). According to this doc-
ument, smart specialisation is an approach that
involves identifying at the regional level those
types of economic activity that have the greatest
innovation potential. This definition should be
reasoned, based on the tasks and goals of the re-
gional development strategy, consider the com-

petitive advantages of the region, and contribute
to the restructuring of the region’s sectoral struc-
ture into a more efficient one. At the same time,
experts point out that smart specialisation is not
just a list of sectors that are prioritised for a par-
ticular region but is a dynamic process of finding
such regional advantages that promptly consid-
ers changing trends and regional opportunities
(Shvets & Shevtsova, 2020). Clusters, in turn,
are one of the principles of smart specialisation
defined internationally in the Guide to Research
and Innovation Strategies for Smart Specialisa-
tion (RIS 3) (Foray et al, 2012). Therefore, the
creation of clusters in Ukraine should be based
on the principles of smart specialisation. For the
sake of objectivity, it is worth noting that work
in this area has begun. Even before the outbreak
of the full-scale war in Ukraine, the creation of
the Slobozhanske Hemp Farming agro-tourism
cluster was launched, which was supposed to be
a kind of business card for Sumy region, uniting
producers of hemp as raw material, entities en-
gaged in the production of hemp food, clothing,
etc. The cluster was to focus on the development
of the region, the revival of hemp farming tradi-
tions, and the development of the latest technol-
ogies for the production of hemp products and
the provision of services using hemp. Experts de-
scribe this cluster as an institutional and innova-
tive project (Omelianenko, 2022), which is valid.

There are already developments in terms
of finding options for applying smart specialisa-
tion with the creation of clusters in post-conflict
areas (for example, the Luhansk region). This
refers to the period after 2014, before the start
of Russian full-scale invasion. Shevtsova et al
(2020) analysed the impact of the armed conflict
on the economic structure of this region, the ac-
tual destruction of the chemical industry, which
is traditionally a priority for the Luhansk region,
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prove the feasibility of diversification, innovative
and intersectoral “reset” of the region through
the digitalisation of the chemical business and its
integration into the regional agro-industrial com-
plex through the concept of precision agriculture.

For the regions to effectively operate in the
area of smart specialisation, the State Strategy of
Regional Development for 2021-2027 (Resolution
of the Cabinet of Ministers of Ukraine No. 695...,
2020) provided for the Ukrainian regions to join
the European Smart Specialisation Platform (S3
Platform) to access the platform’s tools. However,
scholars note that before the war, only nine re-
gions of Ukraine had joined the S3 Platform
(Slynko, 2021a). With the start of the Russian full-
scale invasion, this process was suspended.

It should be noted that the S3 concept in the
EU has already transformed due to the growing
interest in solving the global problems of human-
ity, implementing the Green Deal, and ensuring
sustainable development goals. Therefore, S3
has received a new direction of development -
Smart Specialisation Strategies for Sustainability
(Navarra’s smart specialisation strategy..., 2021).
Alternative energy, efficient use of natural re-
sources, production of quality and safe food, etc.
are becoming a priority for the European com-
munity. Given Ukraine’s European integration
course and the desire to become a member of the
European Union as soon as possible, it is neces-
sary to build smart specialisation of regions and,
accordingly, the formation of clusters, in particu-
lar in rural areas, based on the S4 principles.

It is advisable to mention the government’s
initiatives to develop alternative energy and en-
ergy independence for consumers, which, given
the significant potential of the agricultural sector
in generating energy from renewable sources
(biogas, biomass, solar, wind, etc.), may become
an additional area of activity for clusters in rural

Law. Human. Environment. 2023. Vol. 14, No. 4

areas. The Law of Ukraine “On Making Changes to
Some Laws of Ukraine Regarding Restoration and
“Green” Transformation of the Energy System of
Ukraine” (2023), which, among other things, pro-
vides for the possibility of uniting consumers and
small producers of electricity from alternative
sources through the institution of aggregators,
launching a mechanism for self-generation of
electricity with the possibility of selling its sur-
plus to the supplier, and other initiatives, is of the
primary focus.

Given the aforesaid, it is advisable to define
the overall goal of clusters, in particular in the
agricultural sector/rural areas, not as “economic
development of regions”, but as “sustainable de-
velopment of regions”, which combines econom-
ic, social, and environmental components. Thus,
the author offers the following definition of the
concept of “cluster”: it is a voluntary sectoral or
intersectoral association of business entities that
involves cooperation with executive authorities
and local self-government bodies, educational
and research institutions and other interested
parties, the purpose of which is to create and
promote goods and services, including export of
products, and ensure sustainable development
of regions. This definition is universal and can
be applied to the definition of a “cluster” in any
industry. Given the current state of development
of engineering, technology, logistics and other
factors, territorial limitations are not a manda-
tory feature of clusters. To ensure the unambi-
guity of terminology, it is advisable to enshrine
the above definition in the Economic Code of
Ukraine (2003).

As for the types of clusters and their list, it
may not be exhaustive. Experts identify, for exam-
ple, the same agro-clusters, understanding them
as “an association of organisations based on the
territorial principle, between which there are sta-
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ble ties through industrial, scientific, innovative
activities aimed at the development of rural are-
as” (Trishin, 2020). Without critically analysing
this definition, the above definition can be fully
applied to this type of cluster with a clarification
regarding the scope of association or territo-
rial features, such as rural areas. There are ag-
ritourism clusters, local history, and excursion
clusters (Malska & Zinko, 2018), tourism micro-
clusters, and railway clusters, which include rail-
way-industrial, and railway-agricultural clusters
(Prokopiev, 2020). There is also the most general
type of cluster division into industrial, regional,
local, and innovative clusters (Hrudnytska &
Nestyrenko, 2018).

The development of clusters, in particular in
the agricultural sector/rural areas, is hindered by
the uncertainty of the legal framework regarding
the organisational and legal form of such an enti-
ty. The authors have already focused on the lack
of legal regulation of cluster formation, in par-
ticular in the agricultural sector (Kovalchuk et al,
2023). An analysis of existing scientific proposals
to fill this gap shows that the main approach is
to classify clusters as one of the types of associ-
ations of enterprises (Hrudnytska & Nestyren-
ko, 2018). The following arguments render the
statement untenable. As mentioned above, the
characteristics of an enterprise according to the
Economic Code of Ukraine (2003), in particular,
the imperative condition that it function as a legal
entity, have already been mentioned. The nature
and essence of the cluster is not only not limit-
ed to the participation of legal entities, but, on
the contrary, implies maximum openness of the
structure and coverage of the largest possible
range of stakeholders, including individual en-
trepreneurs. In terms of clustering, this feature
of clusters is very important for the sustainable
development of rural areas, since a significant

number of entrepreneurs in the agricultural sec-
tor are represented by farms without the status
of a legal entity. One cannot ignore private farms
as entities that exist only in the agricultural sec-
tor and have significant development potential
in the same areas of rural green tourism, rural
hospitality, organic production, generation of
electricity from alternative sources, etc. Hence, it
is inappropriate to consider clusters as associa-
tions of enterprises, even considering the non-ex-
haustive list of organisational and legal forms of
the latter under Article 120 of the Economic Code
of Ukraine (2003). As another argument in sup-
port of this opinion, R. Prokopiev (2020), that in
considering a cluster as a form of association of
enterprises, the issues of interaction of the main
cluster members (producers of products and/or
service providers) with executive authorities and
local self-government bodies, scientific institu-
tions, educational institutions, public organisa-
tions, and other auxiliary entities remain unre-
solved. As a solution to the problem, R. Prokopiev
(2020) proposes to formalise the interaction of
cluster members through a joint activity agree-
ment. It is also possible to consider the experi-
ence of updating the legislation on public pro-
curement, namely, the provision for the creation
of an association of participants without the
creation of a legal entity (clause 37 of Article 1
of the Law of Ukraine “On Public Procurement”,
2015). It is also permissible to use public-private
partnership instruments to organise clusters.
The phrase “public-private partnership”, as de-
fined in the Law of Ukraine “On Public-Private
Partnership” (2010), is used deliberately, since
local governments and territorial communities
should also participate in the creation of clusters
and their effective functioning. The creation of
clusters is a promising area for sustainable devel-
opment of Ukraine’s regions in general and rural
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areas in particular. The state should comprehen-
sively promote clustering, carrying out relevant

work without delay until the end of hostilities.

Conclusions

Summarising the study of the state of legal sup-
port for clustering in agriculture and rural areas,
the following conclusions and generalisations can
be drawn that are characterised by scientific nov-
elty and support the achievement of the tasks set
and the goal of the study. The primary task of the
state is to establish the general principles for the
creation and functioning of clusters as an associ-
ation of participants in a separate Chapter 12-1
of the Commercial Code of Ukraine. It is proposed
to consolidate the definition of “cluster” and es-
tablish the possibility of forming clusters as an
association of participants both with and without
the creation of a legal entity. To enhance the cre-
ation of clusters in rural areas, it is proposed to
consolidate the task of forming relevant clusters
based on smart specialisation at the level of a ba-
sic document for the agricultural sector: The Con-
cept of Rural Development. Include provisions on
clustering of rural areas in the text of the draft
Concept for the Development of Entrepreneur-
ship in Rural Areas until 2030. Consider the need
to develop clusters in agriculture and rural areas
in the plans for post-war regional recovery and
in determining the priority areas of cooperation
between Ukrainian institutions and international
partners in overcoming the consequences of the
war in Ukraine.

Since the state is expected to have a signif-
icant impact on the initial stage of rural clus-
tering (and in the current difficult conditions
of martial law and the prospects for post-war
reconstruction, this role is only increasing), it is

advisable to provide special conditions for state
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support for agro-clusters at the level of the Law
of Ukraine “On State Support for Agriculture of
Ukraine”. Such support should be comprehensive,
combining direct financial support with indirect
measures of consulting and information, provid-
ing access to the European Smart Specialisation
Platform (S3 Platform) for territorial communi-
ties, and in the short term - developing a similar
instrument adapted to the specifics of the Ukrain-
ian economic and legal environment, in particular,
considering the principles of Smart Specialisation
Strategies for Sustainability (S4).

The conclusions drawn are a contribution to
the scientific doctrine of agrarian and commer-
cial law, in particular, in terms of enriching the
terminological apparatus with the definition of
“cluster”. The results of the study are also of prac-
tical value for lawmaking as a resource in shaping
the content of regulations in the field of regula-
tion of relations related to the creation and oper-
ation of clusters, in particular in the agricultural
sector and rural areas. Further research should
be carried out in the following areas: determina-
tion of the optimal model of interaction between
the state, represented by executive authorities,
and cluster members, and its impact on the func-
tioning of such associations; development of a set
of bylaws on the mechanism of cluster formation
in the agricultural sector/rural areas; develop-
ment of a procedure for creating and launching
an information and resource platform for all
stakeholders, primarily leaders of territorial
communities.
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AHomayisa

CkiagHa cuTyanis B YkpaiHi 3arasioMm Ta B arpapHid cdepi 3o0kpema, cnpuunHeHa BilHOIO:
pyHHYBaHHS HaceJeHUX INyHKTIB 3 iHQpacTPyKTypolo, HaHeCeHHA MaHHOBOI IIKOAU Cy6'e€KTaM
roCHO/IaplOBaHHsl, YHEMOXJIMBJIEHHsI BeJJeHHS TOCHOJApChbKOi Jif/JIbHOCTI Ha THUMYacoBO
OKYIIOBAaHUX TEPUTOPisIX Ta TepPUTOPifAX, Ae BeAyTbCcs aKTUBHI 60MOBi Aii, pesnokanis 6i3Hecy,
MacoBe IepeMillleHHs HaceJeHHs B GiablI CNOKiMHI perioHn - 3yMoBJIl0€ OTPe6y NepeoCcMUCIUTH
JIOBOEHHI MiXOAW [0 HANpAMIB PO3BUTKY CiIbCBKHUX TepUTOPiH. Y po6OTi aKmeHTOBAaHO yBary
Ha OJIHOMY 3 NepCNeKTHUBHUX IHCTpyMeHTIB - ksacTepiB. OckiJbKM BUpillaJbHe 3HA4YeHHA AJ
edeKTUBHOro pO3BUTKY MNpoleciB KjaacTepusalii Mae HajeXHe IpaBOBe peryJlOBaHHS, METOI0
JOCTi/P)KeHHs] BHU3HAYeHO aHaJ/li3 CTaHy MpaBOBOro 3abe3medyeHHsl KJjacTepusalil Ha CiIbCbKUX
TEPUTOPiAX 3 ypaXyBaHHAM BHMOI cMapTcreliasisanii, BUOKpeMJIeHHS OCHOBHMX Npo6JieM Ta
po3po6Ka Mpono3uLii 1moA0 X po3B’A3aHHA. JlOCArHEHHS [IOCTaBJeHOI MeTH 3/1iHCHIOBAJIOCh Yepe3
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BUKOPUCTAaHHS HU3KU MeTOJIB HAayKOBOTO Mi3HaHHA: AiajeKTHUYHOro (¢inocodcbkoro), aHanisy,
$opMaTbHO-IOPUIUYHOTO, TepPMEHEeBTHUYHOIrOo, abCTPaKTHO-JOTiYHOrO Ta iCTOPHUKO-IPABOBOTO.
Y pesysabraTi chopmysnboBaHO AediHIlil0 MOHATTA «KJIacTep», y KA 3aKkpimseHo Horo o3Haku
(zo6poBinbHICTL 06’€fHAHHS CY6’€KTIB 3i cTaTycoM MiANPUEMIIB, Tajy3eBUH YU MiXKrajayseBUU
xapakTep). O6IpyHTOBAHO MeTy AisJIbHOCTI K/acTepa: CTBOPeHHs NPOAYKLii Ta/a60 HalaHHA NOCIYT,
CIPUAHHA CTa-JIOMy PO3BUTKY CLIbCBKUX TEPUTOPIH. YCTaHOBJIEHO, 110 AJA CiIbCbKUX TePUTOPIN
NepCcIeKTUBHUMHU € KJACTepH, L0 NOEAHYIOTh BUPOGHHUITBO CiIbCbKOTOCHOJAPCHKOI MPOAYKIil
3 IHIIKMMH, 30KpeMa HeCiJIbChbKOrOCHOJapChbKUMH, BHUJAAMH [isibHOCTi. /loBeJjeHO HeoOXiAHicTh
BpaxoBYyBaTH MOJIOKEeHHsI cMapTcrelianisanil perionis nig yac ¢opmyBaHHs KiacTepiB. Po3pob6eHo
npomno3unil mog0: ¢opMyBaHHS NPaBOBUX 3acaji YTBOPeHHS Ta QYHKI[IOHyBaHHsS KJacTepiB yepes
JIOTIOBHEHHS HOPMAaTHUBHUX aKTiB TOCNOAApCbKOTO 3aKOHOAABCTBA IOJIOXKEHHAMH Npo GopMy
oprasisauii KJacTepHHUX yTBOpeHb; BH3HAaYeHHA KJjacTepusalil fKi NepCcrneKTUBHOTO 3aBJaHHA
B 3arajbHOJIep>KaBHUX Ta arpapHo-Tajy3eBUX JOKYMeHTaX CTpaTeriuHo-NJaHyBaJbHOIO 3MICTY;
6a30BUX HaNpsMIB Jep:aBHOI MiATPMMKH CTBOpeHHs Ta (yHKIiOHYBaHHA KjaacTepiB y cdepi
ClIbCBKOI0 rocnojiapcTBa/Ha CiIbCbKUX TepuTOpisAx. OTpUMaHi pe3yJbTaTH MalTb TeOpeTHYHE
3Ha4YeHHs JJI1 pO3BUTKY HAayKH arpapHOro Ta roCnojapcbKoro npaBa. XapaKTepU3ylThbCsl BUCHOBKHU
po6OTH ¥ NPAKTUYHOK LIiHHICTIO, OCKIJIbKM MOXYTb OYTH BpaxOBaHi B 3MiCTOBOMY HamOBHEHHi

B/IOCKOHAJIEHOT'0 3aKOHO/,ABCTBA IPO KJIACTepU Ta cMapTcleniaisalito perioHis

Kawouosi csno0ea: knactepusanisi; mpaBoBe peryJl0BaHHS; FOCINOJApPCbKe 3aKOHO/JABCTBO; CiIbCbKe
rOCIO/IapCTBO; CYy6’EKT MiJJIPUEMHULITBA; CTUMYJIIOBAHHSA MiJIPUEMHHULITBA; CMapTCIeliatisanis
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act. It is determined that local self-government bodies have a fairly
significant number of information and communication technologies and
e-government tools. It is found that it is expedient for Ukrainian local self-
government bodies to adopt the experience of the Republic of Poland in
using the crowdsourcing tool, but for its implementation, it is necessary
to adopt an appropriate legal act and allocate adequate funding. The

Suggested Citation:

Uliutina, O. (2023). Information and communication technologies legislation for self-government
bodies. Law. Human. Environment, 14(4), 66-78. doi: 10.31548 /law/4.2023.66.

*Corresponding author

Copyright © The Author(s). This is an open access article distributed under the terms of the
Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)



Uliutina

author emphasises the importance of the opinion of the international European community in the

field of information support for the activities of public authorities and local self-government within the

framework of bilateral partnership. The author emphasises the need to consider the financial capacity

of Ukraine to maintain and develop new information and communication technology tools under the

legal regime of martial law. The practical significance of the results obtained is that they encourage

the introduction of new information and communication technology tools in the work of local self-

government bodies

Keywords: communication; decentralisation; territorial community; municipal law; information; Kyiv

City Council; crowdsourcing

Introduction

In the context of the decentralisation reform,
local governments are constantly expanding their
powers and opportunities for their implementa-
tion. It is the decentralisation process that is the
stimulating factor aimed at providing territorial
communities with more resources and mobilising
their internal reserves. With the development of
information and communication technologies,
the activities of local governments are chang-
ing and constantly improving. In particular, the
quality of information support for the activities
of city, village and settlement councils and ter-
ritorial communities is significantly improving,
and new information technologies are emerging.
These changes, in turn, enable local governments
to address local issues more effectively.

It should be noted that information and com-
munication technologies and e-governance are
currently playing an important role in the life of
Ukraine. Information and communication technol-
ogies and governance involve the implementation
of one of the basic principles of local government,
namely transparency. Transparency is a key factor
for Ukraine, which is currently implementing a
democratic model of interaction between society
and the government. Local self-government bodies
are obliged to report to the public on the results

of their work and public administration decisions,
thus ensuring coordination of two-way communi-
cation between the authorities and the community.

In addition, it is worth considering that infor-
mation is a means (tool) for finding new ideas and
phenomena. Currently, the development of infor-
mation and communication technologies plays
an important role in the international arena, and
the greater the progress, the more economically
and democratically successful the state is. That is
why the study of the processes of information and
communication technologies and e-government
in the activities of local self-government bodies is
currently relevant.

The analysis of recent publications confirms
the relevance of the chosen topic among modern
scholars. The study of 1. Aristova et al. (2019) on
the legal status of local governments of Ukraine
as subjects of the information society develop-
ment is noteworthy. These researchers have also
established that the development of the knowl-
edge-based information society leads not only to
the clarification of the functions and legal status
of these authorities but also to the emergence of
a new function - information. The importance of
introducing new legal knowledge regarding the
legal status of local self-government bodies of
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Ukraine into their law-making and law enforce-
ment activities is also emphasised.

It is also worth highlighting the study of
0. Diegtiar et al. (2022), who concluded that the
main indicator of the success of innovative munic-
ipal management is the provision of quality, acces-
sible and timely public services to the population
and business entities located in the territory. As a
result, the category of “innovative municipal gov-
ernance” is defined as the most complex type of
management activity, which emphasises the use
of scientific and intellectual resources of manage-
ment, formed through the introduction and use
of an information and communication system for
the effective reproduction, distribution and use of
available and potential resources to ensure a high
standard of living for members of the territorial
community, which will allow for the balanced de-
velopment of the three most important systems:
nature, civil society, and the economy.

0. Lialiuk and Ye. Hrynenko (2023) identified
factors that influence the level of digitalisation
in the local self-government system, including:
1) the need to maintain an adequate level of pro-
tection of public information and database infor-
mation administered by local self-government
bodies; 2) concentration of several public services
in local self-government bodies; 3) digitalisation
of public services available in local self-govern-
ment bodies; 4) consideration of the peculiarities
of the system and structure of local self-govern-
ment bodies when implementing the electronic
document management system.

The study by Ye. Kasyanenko (2018), notes
that the use of information and communication
technologies provides an opportunity to inten-
sify public control over the activities of local
self-government bodies, which is noteworthy.
The main forms of such control include platforms
for online briefings, online voting, electronic
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petitions, online consultations, etc. O. Pronina
and O. Semenko (2023) analysed the impact of
the legal regime of martial law on the use of infor-
mation and communication technologies in local
government. The researchers argued for the need
to find new approaches to improving the efficien-
cy and effectiveness of local authorities through
the prism of the best standards and management
methods, considering European experience.
Among foreign studies, it is worth highlight-
ing the study by E. Przeybilovicz et al. (2018), who
characterised the use of information and commu-
nication technologies by Brazilian municipalities,
discussing the possibility of developing e-govern-
ment and actions in smart cities. A quantitative
cluster analysis study using data from the Munich
2014 survey identified four clusters: “no technol-

» o«

ogy’,
and “supported ICT”, which suggest different di-

» o«

concerned citizen”, “concerned legislation”
rections for action in the field of information and
communication technologies. Each group of mu-
nicipalities represents different needs in terms of
e-governance development and smart city actions,
which indicates the need for specific actions for
each of the four clusters (Przeybilovicz et al., 2018).

The study aims to conduct a comprehensive
analysis of the processes of informatisation and
digitalisation in the activities of local self-gov-
ernment bodies. The following tasks need to be
addressed: determination of the legal basis for
the use of information and communication tech-
nologies and e-government by local self-govern-
ment bodies in their activities, characterisation
of the tools of information and communication
technologies and e-government that can be used
in the activities of local self-government bodies,
consideration of the experience of the Republic
of Poland in the use of e-government and infor-
mation and communication technologies in local
self-government bodies
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Several general scientific research methods
were used, including analysis and synthesis meth-
ods and the method of abstraction. These methods
were used in conjunction with each other, which
contributed to the completeness, comprehensive-
ness and objectivity of the scientific research, va-
lidity and consistency of the conclusions drawn,
and reliability of the results obtained. At the same
time, special legal research methods were key to
the study. Using the systemic-structural method,
the author studied the current legal and regulato-
ry acts in the field of information and communi-
cation technologies and e-government in Ukraine
and the Republic of Poland. The comparative
method was used to characterise the main in-
struments used by local self-government bodies
in the area of public relations under study. Using
the comparative legal method, the author exam-
ines foreign experience in the example of the Re-
public of Poland and identifies the advantages of
using certain e-government tools, namely, crowd-
sourcing and the possibility of its application in
Ukraine. Using the systematisation method, the
author formulates conclusions and proposals to
the current legislation in the area of public rela-
tions under study.

Several regulatory acts in the field of infor-
mation and communication technologies and
governance were used in the process of reveal-
ing the topic and objectives of the study. Among
them are the Constitution of Ukraine (1996), Or-
ders of the Cabinet of Ministers of Ukraine “On
the Approval of the Information Society Devel-
opment Strategy in Ukraine” (2013) and “On the
Work of Central and Local Executive Authorities
to Ensure Openness in Their Activities, Public Re-
lations and Interaction with Mass Media” (2004),
Laws of Ukraine “On Access to Public Informa-
tion” (2011), “On Information” (1992), “On Local
Self-Government in Ukraine” (1997), “On the

National Informatization Program” (2022), “On
Electronic Trust Services” (2017).

Regulatory and legal framework for the
use of information and communication
technologies and e-governance in the
activities of local self-government bodies

The transformational changes in modern Ukraine
are driven by global digitalisation, which reflects
the causal relationship between the Fourth In-
dustrial Revolution (Industry 4.0) and the devel-
opment of society (digital society). The scale and
pace of digital transformation have become the
main characteristics of economic development.
Digitalisation is aimed at providing every citizen
with equal access to services, information and
knowledge based on digital technologies. The in-
troduction of digital technologies has a positive
impact on the efficiency, quality, and cost of public
and personal activities. Digital technologies open
up new opportunities for the social and political
inclusion of citizens (Nikolina et al.,, 2020)
According to the provisions of the main
legislative act of Ukraine - the Constitution of
Ukraine (1996), every citizen is guaranteed the
right to participate in the management of public
affairs, as well as the right to choose legitimate
representatives of the authorities based on dem-
ocratic procedures, and to receive information
on the exercise of their powers by such authori-
ties. Concerning the functioning of the informa-
tion sphere, the Constitution of Ukraine provides
for the prohibition of censorship (Article 15), the
right to freedom of speech and thought, the right
to free expression of beliefs and opinions (Arti-
cle 34), information transparency and openness
of the functioning of state authorities and local
self-government bodies (Articles 3, 32, 57). In
general, the information and communication leg-
islation in Ukraine is quite liberal and includes
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an extensive range of regulatory legal acts (here-
inafter referred to as “RLA”) and bylaws - more
than 250.

The analysis of the norms of the RLA and na-
tional legislation, which regulates various social
relations in the context of the development of the
information society in Ukraine, was used to deter-
mine the place and role of public authorities and
local self-government bodies in the implementa-
tion of the relevant national policy. For example,
according to the Information Society Develop-
ment Strategy (Order of the Cabinet of Ministers
of Ukraine No. 386-r..., 2013), the public author-
ities of Ukraine, primarily executive and local
self-government, should focus on achieving the
main objectives of Strategy 1) improving the qual-
ity and accessibility of administrative services to
citizens and businesses; 2) developing the e-econ-
omy; 3) developing e-governance; 4) simplifying
the procedure for ensuring citizens’ access to in-
formation and knowledge through information
and telecommunication technologies.

The by-laws that directly define the specif-
ics of public relations are Order of the Cabinet
of Ministers of Ukraine “On the Work of Central
and Local Executive Authorities to Ensure Open-
ness in Their Activities, Public Relations and In-
teraction with Mass Media” (2004). It defines the
ordering of structural units of the apparatus of
local, regional, and central executive authorities,
which, according to the distribution of powers at
the local level, are responsible for public relations
and interaction with the media. This RLA also de-
fines the main measures to increase the effective-
ness of political and civic education among the
population of Ukraine; the development and pub-
lication of several popular science publications on
political education and civil society development.
A mandatory element of this is the availability of
the Electronic Public Reception system.
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The adoption of the Law of Ukraine “On Access
to Public Information” (2011) can be considered a
significant step, even a revolutionary step. This law
regulated and significantly simplified the proce-
dure for access to open information. A point that
is important to mention is the legal provision on
the impossibility of restricting information relat-
ed to the management of budget funds, disposal,
use or possession of municipal or state property,
as well as uninterrupted access to documentation
related to such funds and property.

Law of Ukraine “On Amendments to Some
Legislative Acts of Ukraine in Connection with the
Adoption of the Law of Ukraine “On Information”
and the Law of Ukraine “On Access to Public Infor-
mation” was adopted in 2014. According to Art. 1
of the Law of Ukraine “On Information” (1992), a
special subject of power defines a local authority
and a state authority that will carry out manage-
ment functions on access to information as de-
fined by the legislation of Ukraine. Therefore, this
Law defined the status of local self-government as
a subject of information relations.

The RLA that defines the need for the tran-
sition of management of cities and other admin-
istrative units to an online system is the Law of
Ukraine “On the National Informatization Pro-
gram” (2022). The informatisation law regulates
the procedure for information support of envi-
ronmental, national-cultural, socio-cultural, de-
fence, scientific and technical activities in areas
of national importance, in particular, it defines
the procedure for meeting information needs and
solving problems.

The Law of Ukraine “On Electronic Trust Ser-
vices” (2017) is also noteworthy within the scope
of the study. This Law describes the basic organi-
sational and legal framework for the provision of
electronic services, including cross-border ser-
vices, and regulates in detail the obligations and
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rights of entities providing such services, the ba-
sic principles of electronic identification, as well
as measures for state control and supervision
over compliance with the legislation relating to
the provision of such services.

The Law of Ukraine “On Local Self-Govern-
ment in Ukraine” (1997) stipulates a range of
powers in the field of information and communi-
cation. The main ones include the right to receive
unhindered information from organisations, en-
terprises and institutions of all forms of owner-
ship on issues that may directly or indirectly fall
within the competence of local self-government
bodies (Article 26(1)(8)); to hear the necessary
information from the prosecutor’s office and the
National Police on the state of lawfulness in the
territory of the respective community (Article
18(2)); to establish and use electronic media of
the respective local council (Article 43(1)(7)).

Given the above information, it should be
noted that Ukrainian legislation lacks a system-
atic approach to the regulation of information and
communication relations in municipal authorities
within the framework of the Law of Ukraine “On
Local Self-Government in Ukraine” (1997). The
lack of a comprehensive information and commu-
nication policy of such bodies; omission of the main
stages of information provision and vesting with
relevant powers (competence); termination of the
activities of such bodies, etc. In particular, it is nec-
essary to note the fragmentary regulation of this
area of competence of local self-government bod-
ies, which also lacks competence and a systematic
description of the powers in the information sphere
of public administration bodies. This is primarily
because the information interests and needs of
local self-government bodies, as well as the organi-
sational and legal means for their implementation,
are not properly defined. Therefore, it is necessary
to make appropriate changes to the legislation.

According to H. Blinova (2019), itis necessary
to adopt the Law of Ukraine “On Information Sup-
port of Public Administration Bodies”. According
to the scientist, this law should outline the main
powers and information needs of public adminis-
tration bodies, which may include local self-gov-
ernment bodies; define the organisational, legal,
information and technical means for exercising
the powers of such bodies, including liability for
offences in the field of research. The opinion of
the researcher should be accepted, but it would
be more appropriate to define the title of the Law
as the Law of Ukraine “On Information Support
of Public Authorities and Local Self-Government
Bodies” to cover all subjects of information rela-
tions without exception.

Tools of information and
telecommunication technologies and
e-governance in the activities of local
self-government bodies

Local governments are an important component of
the functioning and development of any country,
but their impact on ensuring the rights, freedoms
and legitimate interests of citizens and addressing
their pressing issues needs to be improved. A posi-
tive aspect of decentralisation is the shift of several
administrative powers from central authorities to
local communities. The time required for such im-
plementation should be considered. Conversely, if
the central government has maximum power and
imperative powers, and local governments have a
rather narrow scope of real powers, the develop-
ment trends of such a state will be mostly negative
(Fedorenko et al, 2021).

Information and communication support of
local self-government bodies should also be un-
derstood not only as separate activities but also
as a complex factor in improving the efficiency
of their management and service activities in the
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following areas: effective interaction of the author-
ities with citizens and enterprises; efficiency of the
internal work of each agency; efficiency of coor-
dinated interaction between state authorities and
local self-government bodies (Nepomnyashchyy
et al, 2020). In the process of establishing e-gov-
ernment in local authorities, an electronic docu-
ment management system is a necessary compo-
nent. After all, such a system is a key element in
the interaction of citizens with public authorities
and local self-government bodies. Electronic doc-
ument management is an important technical tool
of the e-government system, which can be used to
systematise the necessary information and carry
out any necessary analysis.

The development of e-governance in Ukraine
allows for an appropriate level of protection of
the rights of Ukrainian citizens and constant ac-
cess to government information. It also helps
engage citizens in indirect democracy and im-
proves the quality of management decisions.
Therefore, to ensure transparent and open public
administration in local authorities, it is necessary
to continue working towards the expansion of
e-governance. As a result of the introduction of
e-governance tools, Ukraine can move closer to
European standards in the field of local self-gov-
ernment (Havrylenko, 2021). It is worth noting
that in the context of the constant processing of
diverse information, cooperation in the prepara-
tion and publication of documents, and provision
and creation of electronic services provided by
local self-government bodies, there is an objective
need for comprehensive automation of documen-
tary processes. In this case, scientists describe an
“ideal automated system” that allows local gov-
ernments to use various messengers for data ex-
change, and use electronic platforms for various
meetings, conferences, or conferences. In addi-
tion, it is important to remember the legislatively
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established possibility of using an electronic dig-
ital signature in the process of holding plenary
sessions and meetings of standing committees in
local self-government bodies. In recent years, the
capital has also been using a tool for public par-
ticipation in the allocation of budget funds - par-
ticipatory budgeting. The participatory budget
allows various organisations, self-organisation
bodies, or ordinary Kyiv residents to receive
funds for their projects if they receive the appro-
priate number of votes. Another tool that is also
popular is the use of e-petitions, which allows one
to raise a controversial issue or problem to solve
it (Bilousko & Yakovlieva, 2016).

In terms of document management, for ex-
ample, the Kyiv City Council and its structural
units use an automated electronic document
management system - ASKOD (ASKOD docflow
system, n.d.). This system can support several
functions, including an automated system of of-
ficial document flow and record keeping; an au-
tomated system for processing citizens’ appeals;
the ability to process various internal, incoming,
and outgoing, regulatory, and organisational doc-
uments; an automated system for providing ad-
ministrative services; and an automated system
for processing requests for public information
(Sytnyk & Melnychenko, 2015). This system also
allows for the exchange of data and documents
in connection with the systems of other central
executive authorities. ASKOD also includes an au-
tomated workstation for managers (hereinafter
referred to as the manager’s workstation), which
allows managers of enterprises, institutions, and
organisations to sign any documents using their
electronic digital signature, including monitoring
the implementation of their decisions. It is also
worth noting that the manager’s workstation can
be used both on personal computers and on mobile
phones, tablets, etc. (ASKOD docflow system, n.d.).
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In recent years, Ukraine has faced such chal-
lenges as COVID-19 and full-scale invasion, which
has also affected the activities of the Kyiv City
Council as a local government body. The IX convo-
cation of the Kyiv City Council has held its plenary
sessions and meetings of standing committees
several times over the past three years in the form
of online meetings. The meetings are held accord-
ing to special procedures provided for by the Rules
of Procedure of the Kyiv City Council, namely, with
the technical impossibility of voting online using
an electronic digital signature. It should also be
noted that the Kyiv City State Administration, as
an executive body of the Kyiv City Council, also
actively uses electronic document management
systems. In general, it should be noted that as of
2023, local governments in Ukraine use a fairly
significant number of information and communi-
cation technology and e-government tools, which
allows them to solve tasks, respond to problems
and difficulties, and provide quality administra-
tive services quickly and efficiently.

The experience of the Republic of Poland
in the application of e-governance

and information and communication
technologies in local self-government
bodies

The development of the information society and
democratisation provide many opportunities to
use new information and communication tech-
nologies in government to improve the efficiency
of public administration. The criteria for the qual-
ity of administrative services provided to the pub-
lic by state and local authorities are their trans-
parency, legality, accessibility, and maximum time
savings. The Republic of Poland is often cited as a
model for Ukraine in terms of reforms.
Information society issues have appeared
in every official government programme since

1997. Citizens’ needs (e.g. free and fast access to
the Internet) and fears (increased government
control) related to e-government are becoming
important issues of interest to policymakers. In
2000, the Polish government developed the first
action plan to support the development of the in-
formation society in Poland for 2001-2006. One
of the goals set out in the plan was to create trans-
parent and citizen-friendly public administration
structures based on open information society
standards, with the help of information and com-
munication technology tools. Local authorities
were to play an important role in the strategy
(Dobrzeniecki, 2018).

Since 2011, the Ministry of Administration
and Digitalisation (Ministerstvo Administracji i
Cifrizacji, MAC) has been responsible for the im-
plementation of e-government in the Republic of
Poland. The special Operational Programme Dig-
ital Poland (Programme Operacyjny Polska Cy-
frowa, POPC) (n.d.) was designed for 2014-2020
and funded by the European Union. This plan
had three vectors that most closely correspond
to important areas of digitalisation: high-speed
Internet access, provision of electronic services
to the population, and improvement of citizens’
competence in digital skills. The Digital Opera-
tional Programme was presented by the Ministry
of Governance and Digitalisation and the Ministry
of Regional Development of Poland. The main fo-
cus of the programme was the use of digital po-
tential to improve the living standards of citizens,
introduce information and communication tech-
nologies, and increase the efficiency of e-services
through constant interaction with citizens, NGOs,
governments, and investors. Following the Polska
Cyfrova project, regional operational programmes
are also being implemented (Marchuk, 2021).
The development of e-governance and the use
of information and communication technologies
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in the Republic of Poland is at a fairly high level,
which allows most administrative services to be
performed online: electronic tax calculation; elec-
tronic customs records; electronic business reg-
istration; electronic elections; electronic courts;
electronic procurement; vehicle registration and
road safety; emergency warning system; elec-
tronic patient information services, etc. All these
e-services are provided to citizens on different
government websites that interact with each
other as they are united by the ePUAP platform
(What is ePUAP?, n.d.).

According to the current legislation of the Re-
public of Poland, the role of information and com-
munication technologies in local self-government
is very important. Thus, information and commu-
nication technologies in such bodies perform four
main tasks: 1) help improve the internal func-
tioning of government agencies (one of the oldest
and least complex forms of IT system support);
2) promote the implementation of e-government
functions at the local level to enable citizens and
entrepreneurs to solve necessary tasks via the
Internet; 3) contribute to increasing the level of
transparency of public authorities; 4) provide the
political authorities with the necessary informa-
tion for effective and efficient state governance.

These tasks are significantly related to the
effective and efficient interoperability of infor-
mation and communication technology systems
throughout public administration (Electronic
Document Management in the Republic of Poland,
n.d.). It is also worth noting that the implemen-
tation of the Smart City approach is becoming
increasingly popular in the Republic of Poland.
This approach fully reflects the democracy of the
state with the involvement of a large number of
citizens. In particular, citizens have the opportu-
nity to control and monitor at any time the follow-
ing: electronic auctions, electronic analysis of the
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economic market, electronic auction maps, and
the status of online processing of citizens’ appeals.
Electronic surveys provide an opportunity to pro-
cess citizens’ opinions and take them into account
when making important decisions. An important
element of the Smart City is the introduction of a
crowdsourcing mechanism (Shoturma, 2016).
Crowdsourcing is a technology of online
interaction between public authorities, includ-
ing local ones, and consumers of administrative
(government) services, namely the population,
businesses, and individual groups, to provide the
latter with opportunities and powers to partici-
pate in processes related to public administration
decisions. Crowdsourcing is often confused with
outsourcing, as both categories involve human
resources. However, they have a significant dif-
ference when applied in practice. Outsourcing al-
ways involves the conclusion of a formal contract,
where the parties are predetermined. Crowd-
sourcing is concluded based on a public offer (pro-
posal). Crowdsourcing also improves the quality
of feedback. People who agree to the specified
conditions for cooperation will be more balanced
in their attitude toward the functions because
there will always be a flexible system of material
and non-material incentives (Kravchenko, 2015).
Information and communication technolo-
gies play an important role in the development
and economic growth of a local government unit.
Information and communication technologies in
local government can accelerate the development
process. The main recommendations may include,
firstly, adequate training of local government of-
ficials and employees in the use of ICT tools to
increase their knowledge and skills in the use of
ICT services. Secondly, to increase the budget for
the transformation of traditional service delivery
mechanisms into e-government. Thirdly, to raise
public awareness of the introduction, use and
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access to information and communication tech-
nologies in local governments (Dhital, 2015).

Thus, the following advantages of e-govern-
ance and information and communication tech-
nologies in the Republic of Poland can be identi-
fied: improved quality of administrative services;
openness and transparency of administrations;
the possibility of stable receipt of administrative
services; saving time for information processing;
ensuring unimpeded access to public information.
Ukraine should consider introducing the practice
of crowdsourcing by developing a regulatory
framework for its implementation and providing
appropriate funding.

Conclusions

Although Ukraine is under the legal regime of
martial law, the level of digitalisation and elec-
tronic support of public authorities is growing.
The study shows that information and commu-
nication technologies and e-governance are the
main drivers of local government performance.
In the context of ongoing decentralisation, local
governments are acquiring more and more pow-
ers and tasks that require a quick and efficient
response. Such a response can be provided by a
range of information and communication technol-
ogies. The main tools of information and commu-
nication technologies and e-governance of local
self-government bodies are electronic document
management using appropriate automated sys-
tems; electronic administrative services provided
online; public e-budget and electronic petitions of
citizens; electronic digital signature, etc.
Ukrainian legislation lacks a systematic
information and

approach to regulating
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3aKoHOAABYi 3acaau 3aCTOCyBaHHsA iHpopmaliriHo-
KOMYHiKalliHHUX TEeXHOJIOTI! y [AislJIbHOCTi OpraHiB MicL,eBoro
CaMOBpAJAYBaHHSA

Os1eHa AHaToJtiiBHa Y1i0oTiHa
Kanaugat opuau4HUX HayK, JOLEHT
HauionanbHui yHiBepcuTeT GiopecypciB i NpUpPoJOKOPUCTYBaHHS YKpaiHU
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AHomayisa

AKTyasnbHICTb 06paHOi TEMAaTUKU IOJISITAE B TOMY, L0 B YKpaiHi 3pocTae nonyisipyu3allisi eIeKTPOHHUX
Ta iHopManifiHUX MpoleciB B JisJIbHOCTI OpraHiB MicLleBOro CaMOBpSilyBaHHS, L0 A€ 3MOTY
onepaTHBHO BUPilllyBaTH NeBHi 3aBAaHHA rpoMaau. OfHaK 3aKOHOAABCTBO B Lil cdepi He NOBHOIO
Miporo BiZlIOBiZae BUMoraMm I1[0/10 3aCTOCYBaHHs iHpopMaLiiiHO-KOMYHIKal[iHHUX TexHoJorii. MeTa
JOCJIi/pKeHHs1 — IpoaHa/i3yBaTU HasiBHI B OpraHiB MicleBOro caMOBpSlyBaHHSl IOBHOBa)KeHH:
3acTocoByBaTHU iHdopMaliiiHi Ta eNeKTpoHHI pecypcu y cBoill AissibHOCTi. OCHOBHHMM MeETO/OM
JIOCJIiKEHHSA CTaB CUCTEMHO-CTPYKTYPHHUH, 33 J0IOMOT 010 IKOI'0 BU3HA4eHO crielii$iKy 3aCTOCYBaHHA
iHdopMmaniliHO-KOMyHIKaLliHHUX TexXHOJIOTiH. Pe3aysnbraTaMu JOCTiIKEHHS BCTAaHOBJIEHO, IO
yKpalHCbKe 3aKOHOJABCTBO ¢parMeHTapHO perynawe iHopMmauiiiHi Ta KoMyHikaLiliHi BiZJHOCUHU
OopraHiB MiCIleBOTO caMOBpsI[yBaHHsA. 3alpONOHOBAHO YXBaJUTH HNPOQIIbHUN 3aKOHOAABUMH
aKT. BusHaueHo, 1[0 OpPTraHW MiCL[eBOr0 CaMOBPAAYBaHHSA BOJIOAIIOTh JOCUTb 3HAYHOI KiJBKICTIO
iHdopManiliHO-KOMyHIKalliHHUX TEXHOJIOTIH Ta iIHCTPYMEHTIB eJIEKTPOHHOTO ypsilyBaHHs. 3'ICOBaHoO,
10 YKpalHCbKHUM OpraHaM MiCLieBOr0 CaMOBpPsIYBaHHS JOLIJbHO NMeperlHATH A0cBif Pecny6iku
[Tostb1I1a B 3aCTOCYBaHHI IHCTPYMEHTY KpayACOPCUHTY, TPOTe AJisl Horo peastizanii HE0O6XiAHO yXBaTUTH
BiIIOBIHUHA HOPMAaTUBHO-NPAaBOBUH aKT Ta BUAIIUTH HajexxHe ¢iHaHcyBaHHA. [ligkpecseHo
BaXKJIMBICTb YMKHU MDKHapOAHOI €BponelchbKoi cnijibHOTH B ranysi iHpopMariliHoro 3ab6e3neyeHHst
JiSIZIBHOCT] opraHiB Aiep»aBHOI BJaJy Ta MICLLeBOTO CaMOBpPslyBaHHS B paMKaX JBOCTOPOHHBLOI'O
napTHepcTBa. HarosiomeHo Ha Heo6xijHOCTI BpaxoByBaTH (iHAHCOBY CIPOMOXHICTb YKpaiHU
MiATPUMYBaTH Ta PO3BUBATH HOBI iHCTpyMeHTH iH$OopMaiiiHO-KOMYHIKal[iHHUX TEXHOJIOTiH B yMOBax
MPaBOBOI0 PEXMMY BOEHHOTO cTaHy. [I[pakTH4YHe 3Ha4YeHHA OTPUMaHMX pe3y/IbTaTiB NOJIATA€E B TOMY,
110 BOHHU CIIOHYKAKTb [0 3alpoBa/pKeHHs HOBUX IHCTPYMEHTIB iH$opMauliliHO-KOMyHiKalidHUX

TEXHOJIOTiH y po60Ti opraHiB MicIeBoro caMoBpsilyBaHHS

Kalo4osi cnoea: xomyHikanis; felieHTpasisalis; TepuTopiajbHa rpoMaZa; MyHilunajJbHe NpaBo;
inpopmarnis; KuiBcbka Micbka pajia; KpayCOpCUHT
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The relevance of the stated issue is explained by the constant increase in
the number of reports of domestic violence in the vast majority of European
countries. The purpose of the study is to conduct a comparative analysis of
the legal framework for protecting women from domestic violence in Western
European countries using the examples of Italy, Germany, and France. General theoretical methods of
research, namely abstract-logical, systemic-functional, analysis and synthesis, and the comparative
method, were used in the paper. It was clarified that the criminalisation of domestic violence victims has
become a gradual trend in Western European countries. Protective measures such as issuing protection
orders, using Global Positioning System bracelets to track perpetrators, and increasing responsibility for
committing domestic violence have been implemented. The necessity of criminalising the crime of stalking
was justified in Ukraine. Western European countries actively combat domestic violence in general and
towards women in particular. It is established that the feature of the German legal system is the presence
of specialised police units whose activities are aimed at protecting victims of domestic violence. France
focuses on developing state programmes aimed at protecting individuals who have experienced family
violence. In all analysed countries, the legislation ensures the protection of domestic violence victims
through the issuance of protective orders. The analysis of the legislation of Italy, Germany, and France
disclosed features of legal regulation regarding the protection of women from domestic violence and
identified advantages and disadvantages that may exist in this area. The results of the study can be used in
the research field as a basis for further studies on the protection of women from domestic violence and in
legislative activities, providing recommendations for changes to Ukrainian legislation

Keywords: women'’s rights protection; Istanbul Convention; protection order; court; applicant; court
decision

Introduction

The relevance of analysing the legal regulation
of women’s protection from domestic violence
in Western European countries is driven by the
constant dynamics of social and cultural changes.
The increasing awareness of gender inequality
and family violence demands continuous analysis
and adaptation of legislative mechanisms. The
issue of domestic violence remains significant in
many countries worldwide, including Ukraine.
Therefore, researching the international expe-
rience in legal regulation to prevent and combat
domestic violence, identifying positive practices
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with public approval, is crucial. These countries
include Italy, Germany, and France. Since Ukraine
recently ratified the Istanbul Convention, it is es-
sential to examine the experience of other coun-
tries in its implementation.

As statistics, particularly from the World
Health Organization (WHO), show, predominantly
women are victims of domestic violence (Violence
against women, 2021). Protecting women'’s rights
from domestic violence is a widely discussed is-
sue in the 21 century, both at the international

and national levels. The situation worsened
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during the COVID-19 pandemic and its aftermath.
WHO research revealed that one in three women
worldwide experienced violence, and one in four
women aged 15 to 24 became victims of partner
violence. These figures were collected before
the COVID-19 pandemic, which exacerbated the
number of people experiencing various forms
of violence, as indicated by T.O. Pertseva et al.
(2021). UN (United Nations) Secretary-General
A. Guterres, noting the “horrifying global surge
in violence,” called for a “ceasefire” in house-
holds (United Nations News, 2020). All this un-
derscores that domestic violence against women
is one of the most significant global issues, em-
phasising the need to examine ways to counter it,
develop effective prevention strategies, and pro-
vide protection.

Many researchers have explored issues re-
lated to combating domestic violence, empha-
sising the importance of collaboration among
stakeholders in preventing domestic violence.
For example, O. Yara et al. (2021) and N. Yuzikova
et al. (2021) focus on the necessity of collabora-
tion between healthcare professionals and police
officers in their study. They concluded that collab-
oration among professionals working in different
fields (doctors, police officers, social workers) is
crucial as it helps identify victims of domestic vi-
olence who may not be psychologically ready to
officially report to law enforcement and imme-
diately provide them assistance. In their study,
V.L. Andreenkova et al. (2020) argue that collab-
oration among professionals working with do-
mestic violence victims contributes to prevention
and resistance to domestic violence. 0.0. Uvarova
and K.K. Daineko (2019), as well as T.V. Zhuravel
et al. (2020), emphasise gender-based domestic
violence, highlighting that women are the most
frequent victims and require special protection
through restraining orders.

In the study by Yu. Slukhaenko (2020), the
criminological characteristics of domestic violence
were investigated. The author argues that creat-
ing a criminological profile of the perpetrator al-
lows for preventing future incidents of domestic
violence. N.O. Lishchuk (2020) and O.V. Lomakina
(2020) examined the issue of women’s protec-
tion from domestic violence through the norms
of criminal law. The criminalisation of domes-
tic violence proved to be an effective means of
combating it. I.A. Horbach-Kudrya (2021) and
0.S. Dmytrashchuk (2021) concluded on the ne-
cessity of taking preventive measures against
individuals who committed domestic violence
and conducting preventive work with them.
K.V. Dovgun (2021) proposed an original clas-
sification of entities implementing measures to
counter and prevent domestic violence, catego-
rising them into subjects of general competence,
subjects of special competence, and subjects of
optional competence. A.Ya. Shynkarchuk (2021)
justified the need for legislative provisions allow-
ing the implementation of restrictive measures
of a criminal-law nature concerning minors who
commit criminal offences. N.O. Lishchuk (2020)
defines violent acts against women as inten-
tional socially unlawful actions causing moral,
psychological, physical, or material harm to the
victim, motivated by the victim’s social-role sta-
tus. T.R. Humennikova and A.S. Metil (2018) and
D.I. Yaitska (2018) identified family violence as
actions or inactions in the form of economic, psy-
chological, physical, or sexual violence occurring
within a family. E.A. Polyanska (2020) supports
strengthening criminal liability for committing
domestic violence, a stance that is fully endorsed.
A.l. Berendeeva and V.Yu. Tomina (2022) advo-
cate directing individuals who have committed
violence against their partners to undergo a pro-
gramme for offenders.
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The study employed general scientific and
special-scientific methods of cognition, including
dialectical, for identifying legislative features in
France, Germany, and Italy regarding combating
domestic violence; systemic-functional, for re-
vealing protective mechanisms for women against
domestic violence in these countries; abstract-
logical. Analysis and synthesis methods were
used to identify legislative trends in these coun-
tries, and the comparative method was applied
to compare legislation in the three countries. The
dialectical method was used to investigate social
relations in the protection of domestic violence
victims in Italy, Germany, and France, revealing
patterns in their development. The formal-logical
analysis method critically examined the Criminal
Code of Italy, several laws in Germany and France,
allowing for the identification of peculiarities in
national legislation. The formal-juridical method
analysed the effectiveness and consistency of reg-
ulations in Italy, Germany, and France concerning
the protection of domestic violence victims.

The purpose of the study is to identify the
features of legal regulation for preventing and
combating domestic violence against women in
Western European countries, using the examples
of Italy, Germany, and France, and to formulate
proposals for amending Ukraine’s legislation.

Experience of Italy in protecting women
from domestic violence

One of the countries that has achieved consid-
erable success in combating domestic violence
is Italy. In this country, in 2019, new legislation
aimed at combating domestic violence, the so-
called “codice rosso” (“red code”), was developed
and adopted. The “Red Code” increased the pen-
alties for crimes related to domestic violence and
violence against women, specifically for commit-
ting sexual violence and stalking. The code also
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established new types of crimes related to vio-
lence against women, criminalising forced mar-
riages, acid attacks, non-compliance with eviction
orders, and the dissemination of photos or videos
with sexual content with the intent to harm a
former partner after the end of the relationship.
Committing such crimes in Italy is punishable by
imprisonment for a term of 1 to 6 years and a fine
ranging from 5,000 to 15,000 euros. If the commit-
ted crime belongs to the above-mentioned crimes
and is perpetrated by a current or former partner
using social media, these circumstances aggravate
the responsibility (Codered: Italy passes new do-
mestic violence law, 2019). In Ukraine, the perpe-
trator of domestic violence is punished with com-
munity service for a period of 150 to 240 hours,
or arrest for up to six months, or restriction of
liberty for up to five years, or imprisonment for
up to two years (Article 126-1) (Criminal Code of
Ukraine, 2001). Compared to the types of punish-
ment in Italy, the types of punishment in Ukraine
are less severe, so it is necessary to bring them in
line with European standards.

It is worth considering the criminalisation
of stalking as a useful and worthy experience to
emulate. The crime of stalking in the Criminal
Code of Italy is defined as the repeated making
of threats or stalking with the intent to cause fear
or concern for the safety of the targeted person
or the safety of a person with whom he/she is in
close relationship (Criminal Code of Italy, 1978).
The Criminal Code of Italy imposes criminal lia-
bility for stalking in the form of imprisonment for
a period of 5 to 7.5 years. Stalking has also been
criminalised in Germany. The criminalisation of
victims of domestic violence becomes a trend in
Western European countries. This experience is
advisable to adopt in Ukraine.

[talian practice regarding the duties of the ju-
dicial police in cases of domestic violence reflects
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the state’s serious attention to this issue and its
efforts to ensure a prompt and effective response
to such situations. This obligation arises even if
domestic violence is committed verbally. In this
case, the person who has experienced domestic
violence is guaranteed the right to be heard by a
magistrate within three days from the moment
the crime is reported (Violence against women,
code red is law..., 2019). These measures aim to
improve access to justice and ensure safety for
those who become victims of domestic violence.
This approach underscores the importance of
taking prompt action and effective coordination
to counteract the crime.

In December 2021, the Council of Ministers
of Italy approved a package of measures that
enhance the protection of women and increase
the penalties for men who commit domestic vio-
lence. The most considerable changes introduced
by this package of measures include immediate
arrest for threats of committing domestic vio-
lence, committing the crime of stalking; the use
of electronic bracelets by men who behave vio-
lently or threaten women. In the case of forgery
of the device by the offender, imprisonment is
applied as a sanction. Moreover, the package of
measures approved by the Council of Ministers
of Italy increased the punishment for beating,
inflicting bodily harm, breaking into the place
of residence of the injured person, threats, and
causing damage. In addition, the approved pack-
age of measures provides immediate financial as-
sistance to women who have experienced domes-
tic violence, even during the investigation phase
(Italy unveils new bill to combat violence against
women, 2021). It would be advisable for Ukraine
to also increase the penalties for individuals who
commit domestic violence, serving as an addi-
tional incentive to reduce the number of violent

crimes. This opinion is supported by researchers

in the field of combating domestic violence, such
as 0.L. Bespal (2019).

An interesting experience in Italy is the es-
tablishment of the Commission for the Investi-
gation of Femicide and any form of gender-based
violence. This Commission investigates the phe-
nomenon of violence against women in Italy and
monitors the implementation of the Istanbul Con-
vention (Council of Europe Convention “On Pre-
venting and Combating Violence.., 2011). The ex-
perience of monitoring the implementation of the
Istanbul Convention is valuable and contributes
to better implementing the convention, making
this experience worth emulating.

Experience of Germany in protecting
women from domestic violence

In Germany, several national laws on domestic
violence and violence against women have been
enacted. Among the most important of these are
the Act “On Civil Law Protection Against Acts of
Violence and Stalking” (2001); the Draft Law
“On the Establishment and Operation... (2011);
the Law Amending the Criminal Code to improve
protection of sexual self-determination (2016);
the Act to Improve the Fight Against Human
Trafficking (2016); and the Law to Improve Pro-
tection Against Stalking (2017).

Firstly, in this way, Ukraine would follow
European standards, as demonstrated by the ex-
amples of Italy and Germany. Secondly, this is re-
quired by the Istanbul Convention. According to
it, all countries that have ratified it must crimi-
nalise stalking, as well as sexual violence, includ-
ing rape, psychological violence, which is also
a form of domestic violence, physical violence,
forced marriage, female genital mutilation, coer-
cion to abortion, and the commission of forced
sterilisation. Some of these criminal offences are

already recognised as crimes in Ukraine, such as
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sexual violence (Article 153 of the Criminal Code
of Ukraine), illegal abortion or sterilisation (Arti-
cle 134 of the Criminal Code of Ukraine), coercion
to marriage (Article 151% of the Criminal Code
of Ukraine), psychological and physical violence
constitute the objective side of the crime under
Article 126 of the Criminal Code of Ukraine on
“Domestic Violence,” and mutilation of sexual or-
gans constitutes the objective side of the crime un-
der Article 121 of the Criminal Code of Ukraine on
“Intentional Grievous Bodily Harm.” In addition to
that, the Criminal Code of Ukraine needs to estab-
lish criminal liability for stalking, which should be
understood as intentional systematic unlawful ac-
tions causing or likely to cause the person reason-
able fear for their life or health, or the life or health
of family members, close relatives, or significantly
deteriorating the quality of their life, punishable
by imprisonment for a term of two to three years.

The German Criminal Code includes coercion
as a type of domestic violence, i.e., actions of a
person who unlawfully, by using force or threat,
causes major harm, forces another person to act,
agree to act, or refrain from certain actions; and
stalking, i.e., actions of a person towards another
person that significantly restrict their way of life
and manifest in seeking physical proximity to
another person, attempting to establish contact
with another person through electronic commu-
nication means, or using third parties; the unlaw-
ful use of another person’s personal data with the
intent to order goods or services for that person
or induce third parties to contact that person;
threats to another person, one of their relatives,
or someone close to them to harm life, physical
integrity, health, or freedom, or to perform other
similar actions. The formulation of the criminal
offence of stalking used in German legislation
can be utilised by the Ukrainian legislator when
criminalising stalking and making corresponding
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amendments to the existing legislation in Ukraine.

If a woman becomes a victim of domestic vio-
lence, she should file a complaint with the police.
After the police arrive at the scene, the victim of
domestic violence must disclose everything that
happened, show any physical injuries inflicted by
the perpetrator. The police are obliged to draw
up a protocol describing the events, documenting
statements provided by both parties, and spec-
ifying the nature of the injuries suffered by the
person. Each party is entitled to receive a copy of
the protocol. The police may order the offender to
leave the shared residence, take away their keys,
and prohibit them from entering the shared resi-
dence. Such prohibition can be issued for a dura-
tion of up to 14 days. In addition, police officers
may prohibit the person who committed violence
from contacting the victim, approaching them
and their children, approaching their workplace,
daycare/school, etc. During this specified period,
the victim of domestic violence must seek medical
attention to document physical injuries and file a
complaint with the nearest court specialising in
family dispute resolution. Police officers also have
the right to temporarily detain the person who
committed domestic violence in custody if there
is no other way to ensure the safety of the victim.

Within the framework of the criminal po-
lice in Germany, departments of specialists in
domestic violence cases have been established.
They handle domestic violence cases and ensure
the protection of individuals who have experi-
enced violence. Ukraine should learn from this
experience. Cases of domestic violence should
be handled by experts specialised in the field, as
indicated in the work of N.V. Lesko (2019). A key
aspect of such an approach is to ensure not only
the conduct of investigations but also the guaran-
tee of protection for individuals who have become
victims of domestic violence. Department experts
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can collaborate with other services, such as social
services, medical institutions, and non-govern-

mental organisations.

Experience of France in protecting
women from domestic violence

Substantial opposition to domestic violence is also
observed in France. Proof of this is the adoption of
a number of regulations. One of the most notewor-
thy in this area is the French Law on the Protec-
tion of Non-National Victims of Violence (Law No.
2016-274.., 2016). This law establishes the princi-
ple of automatic extension of the residence permit
in France obtained through marriage to a French
citizen in case the couple, which does not have
French citizenship, becomes a victim of domes-
tic violence. Also notable is the Law on Measures
Against Domestic Violence (“Grenelle Law”) (Law
No. 2020-936.., 2020), adopted on December 28,
2019. This law consolidates the rules for the use
of electronic bracelets. The use of an electronic
bracelet allows real-time notification if the person
who committed domestic violence approaches the
victim. The Grenelle Law establishes a deadline
of six days from the date of the court hearing ap-
pointment to the issuance of a court order for civil
protection, prohibits family mediation in cases
of divorce or exercising parental responsibilities
in cases of possible domestic violence; the use of
electronic bracelets by men who behave violently
or threaten women, with imprisonment for offend-
ers who tamper with the device, is also provided
for in the legislation of Italy (Italy unveils new bill...,
2021). Their use can be considered a European
trend worth emulating. In addition to the men-
tioned laws, it is also necessary to highlight the
Law on Domestic Violence (2015). This law em-
powers a doctor or any other medical profession-
al to break patient confidentiality if they believe
that domestic violence directly threatens the life

of the victim. With the enactment of this law, the
punishment for harassment by a partner was also
increased to a term of up to ten years of imprison-
ment and a fine of 150,000 euros if the harassment
induced the victim of domestic violence to commit
or attempt suicide. An increase in the punishment
for committing domestic violence is also observed
in Italy (Codered: Italy passes new domestic vio-
lence law, 2019). However, the highest punishment
is established in France.

In France, there are no specialised courts
exclusively handling cases related to domestic
violence. Criminal courts have jurisdiction over
criminal offences related to domestic violence,
and matters concerning protective orders are ad-
dressed by family civil courts. Women who have
become victims of domestic violence have the op-
portunity to use both civil and criminal legal means
of protection. To obtain civil protection, a person
who has experienced domestic violence can file a
petition for a protective order with a family court
judge for immediate protection of their life and
health. The court order for civil protection for the
person affected by domestic violence is issued for
a period not exceeding six months from the date of
notifying the offender of the decision, and the du-
ration of this order can be extended. The prosecu-
tor has the right to provide a victim of domestic vi-
olence with a remote protection device that allows
them to report to law enforcement authorities the
danger of violence, for example, when the offend-
er approaches the victim of domestic violence or
their residence. With the victim’s consent, who
has experienced domestic violence, this device al-
lows them to determine their geographic location
when the notification is triggered. The experience
of reporting domestic violence that has developed
in France is worth emulating in Ukraine.

In France, police officers closely collaborate
with the hotline, and this cooperation is well-
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established. This enables police officers to quick-
ly respond to incidents of domestic violence.
Police officers are authorised to issue eviction
orders for the person who committed domestic
violence from the residence shared with the vic-
tim of domestic violence. The court may decide to
use GPS (Global Positioning System) bracelets on
the offender, which allows the police to receive a
signal when the offender approaches the victim
of domestic violence, enabling them to respond
promptly to such notifications, as indicated by
0.V. Lomakina (2020). The decision to use a GPS
bracelet can be made by either the criminal pro-
ceedings or a family court judge resolving family
disputes. The use of electronic GPS bracelets,
providing the police with tracking capabilities
and immediate response to the approach of the
person who committed domestic violence to the

victim, is an excellent experience worth adopting.

Conclusions

The study showed that Ukraine should borrow
the experience of Italy, Germany, and France in
criminalising the prosecution of perpetrators of
domestic violence. Through the analysis of the
legislation in these Western European countries,
the conclusion has been drawn that persecution
is considered a crime. An original definition of
persecution has been formulated, proposed for
incorporation into Ukrainian legislation. Persecu-
tion, in the development of Ukrainian legislation,
should be recognised as a deliberate and system-
atic conduct of threatening behaviour towards an-
other person, causing them to fear for their safety,
punishable by imprisonment for a term of three
to five years.

An analysis of the legal regulation of the
protection of women from domestic violence in
Italy, Germany, and France has been conducted,
highlighting the features of legal protection for
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victims of domestic violence in these countries.
Proposed amendments to Ukrainian legislation
have been identified. The analysis of the legal reg-
ulation of the protection of women from domestic
violence in Italy, Germany, and France indicates
that substantial steps have been taken in all
three countries to improve legislation in the fight
against this disgraceful phenomenon. Positive
steps include recognising domestic violence as a
criminal offence and applying restrictive meas-
ures to individuals who have committed domestic
violence. The experience of Italy and Germany in
criminalising the persecution of perpetrators of
domestic violence is valuable and worth adopt-
ing in Ukraine. This experience should also be
borrowed by Ukraine. A particular feature of
Germany’s legal system is the presence of special-
ised police units focused on protecting victims of
domestic violence. France’s distinctive feature is
the development of state programs aimed at pro-
tecting individuals who have experienced family
violence. In all countries analysed (Italy, Germany,
France), the protection of victims of domestic vio-
lence is ensured by issuing protective orders.

The scientific originality lies in the pro-
posal that the most acceptable form of ensuring
the safety of victims of domestic violence, which
could be introduced into Ukrainian legislation and
the practical activities of the courts, is conducting
judicial proceedings in cases related to domestic
violence via video conferencing while adhering to
clearly established procedures. The person who
committed domestic violence must be present in
court, and the person who has become the victim
of domestic violence must participate in the pro-
ceedings either from the court premises or out-
side the court premises in an online mode, for ex-
ample, using the Easycon service. This procedure
will enhance the protection of victims of domestic
violence and is worth applying both in Ukraine
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and in other Western European countries, includ-  the legal regulation of the prevention of domestic

ing Italy, Germany, and France. violence.

is that they can be used in the research field as

The practical value of the results obtained
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AHomayisa

AKTyaNbHICTb TEMHU JOCJi[PKEHHSI MOSCHIOETbCS MOCTIMHUM 3POCTAaHHSM KiJIbKOCTI MOBiZOMJIeHb

PO HACUJBCTBO B CiM'1 B mepeBakHiM GinbInocTi eBponelcbkux KpaiH. MeTa cTaTTi - mpoBecTH

l'lOpiBHH.)'lee IOCJI>KEHHA ImpaBoOBOI'o 3abe3neyeHHs 3axXHCTy JKIHOK BiJi JOMAIIHbOI'0 HAaCUJIbCTBA

B KpaiHax 3axizHoi €Bponu Ha mpuksagi Itanii, HiMmeyunnu ta @panuii. ¥ po6oTi BuKopucTaHO

3araan0TeopeTuqu MEeTOAHW HayKOBHUX ,CLOCJ'IiA)KeHb, a Came: aﬁCTpaKTHO-J’IOI‘i‘-IHI/II‘/‘I, CHUCTEMHO-

dyHKUiOHANBHUH, aHaMi3y i cMHTe3y, NOPiBHAIBHUM MeTo[. 3’sicOBaHO, 10 KpUMiHa/i3alis epTB

JIOMAIIHbOT0 HAaCHJIbCTBA CTaJsIa MOCTYIOBOIO TEeH/IEHIi€l0 B KpaiHax 3axigHoi EBponu. fk i Buzaua

OXOpPOHHHX MpuMuciB, BukopuctanHsa Global Positioning System-6pacsieTiB, 3a J10NOMOrow SKUX
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noJiiniss Ma€ 3MOry BifiCTeKYBaTH KPUBJHUKA, a TAKOXK 301/bLIEHHS BijIOBiJa/IbHOCTI 32 BUMHEHHS
JIOMAIIHbOT0 HAacHUJIbCTBA. O6GrpyHTOBAHO HEOOXiJHICTh KpUMiHaIi3auii 37104MHY nepecaifyBaHHS i
B YkpaiHi. Kpainu 3axizHoi EBponu 3iCHIOIOT aKTUBHY 60pPOTHOY 3 HACUJIBCTBOM Y CiM' 3arasoM i
11010 KIHOK 30KpeMa. YCTaHOBJIEHO, 1110 0COBJIMBICTE MpaBoBOi cucTeMu HiMeuynHHU - Lie HasiBHICTh
clelniajisoBaHUX MiAPO3AiaiB MoJinil, AiAABHICTD AKUX COPSAMOBaHa Ha 3aXUCT KePTB JJOMAIIHbOTO
HacuabcTBa. Oco6uBicTh PpaHIil - po3pob6sieHHs AepKaBHUX NpoOrpaM, CIpsIMOBAaHUX Ha 3aXUCT
0Ci6, 1110 3a3Ha/IM HACUJIbCTBA B ciM'i. B ycix kpaiHax, 3aKOHOJAaBCTBO SAKUX aHAJi3yBaJsocs, 3aXUCT
»KepPTB J,0MAIIHbOI'0 HAaCUJIbCTBA 3/iHCHIOETHCS LIJISAXOM BUJa4yi OXOpOHHUX npunucis. [Ipu aHaunisi
3akoHofaBcTBa Itanii, Himeyunnu ta @panuii BusiBjieHi 0COGJMBOCTI NMPaBOBOr0 peryarBaHHS
3aXMCTY KIHOK BiJi JOMallHbOI'O HACUJIbCTBA Ta BCTAHOBJIEHO IepeBarv Ta HeJOJIKH, IKi MOXYTb
icHyBaTH B Lili cdepi. PesysbTaTH npoBejeHOTO LOCTIKEHHS MOXKYTh 6YTH BUKOPHUCTAaHi B HAYKOBO-
JociiHIN cepi, AK 0OCHOBY /11 HACTYIMHUX HAYKOBUX JIOCJiPKeHb 3 TPOOIeMaTUKH 3aXUCTY XKIHOK
BiZ JOMalIHbOT0 HACU/IBCTBA, Ta IPAaBOTBOPYil AisIIbHOCTI, OCKIZIbKY HaJlaHi pekoMeHAaLil /151 3MiH

J10 3aKOHO/J,aBCTBa YKpaiHu

Kniouoei caoea: 3axuct npaB kiHOK; CTaM6y/ibCbKa KOHBEHLfl; 06MeXyBaJlbHUH NPUIINC; CYZ;

3adABHUK; CyJ0Be pi]lleHHﬂ
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experiments on animals” and their features are outlined. The features of the objective side of criminal,

administrative and civil law offences in the field of veterinary medicine are outlined. The author

identifies the problematic aspects of defects in veterinary activities which should be emphasised

by scientists and practitioners and suggests ways to solve them. The study became the basis for the

development of a methodology for forensic veterinary research of defects in veterinary activities in

criminal and administrative proceedings and civil cases
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Introduction

The issue of improper performance of profes-
sional duties by veterinary practitioners, which
causes negative consequences during the pro-
vision of veterinary services, is an acute one for
practical veterinary medicine. This problem is rel-
evant both in Ukraine (Zapara et al, 2019) and in
other countries (Low & Wu, 2022; Daly, 2023). Ac-
cording to leading scientists in the field of veteri-
nary medicine, including K. Whipple et al. (2020),
P. Mosedale and K. Blackie (2021), A. Woolrich
(2021), various shortcomings in the provision of
veterinary care are rarely discussed in scientific
publications, and little is known about their na-
ture and frequency, but they are a significant cause
of animal patient mortality, ending in claims and
complaints from dissatisfied animal owners, law-
suits against veterinary professionals, and may be
accompanied by insurance payments.

The arguments of J. Wallis et al. (2019),
R. Munro (2022) and J. Cohen et al. (2023) re-
garding the defects in veterinary care and the
specifics of their expert assessment are extremely
important for forensic veterinary examination as
a scientifically sound and justified means of proof
in legal proceedings. This is because the expert’s
opinion provides answers to the questions posed
to the forensic expert by the pre-trial investi-
gation body or the court to clarify the facts and

circumstances of the offence in the field of vet-
erinary activities, and helps to correctly qualify
the offence (Yatsenko, 2022). However, research
activity in this area of veterinary medicine is in-
sufficient. Currently, the issues of criminal of-
fences and crimes, administrative offences, and
civil torts in the field of veterinary medicine re-
main unexplored. A significant organisational and
legal problem of forensic veterinary expertise is
the lack of a developed theoretical basis in cases
of “veterinary cases”, which significantly reduces
the quality of expertise.

Thus, there is a pressing need to develop uni-
fied methodological approaches to the organisation
and conduct of forensic veterinary examination of
professional offences by veterinary specialists,
since improving the quality of expert practice is
possible if a holistic scientific and methodological
concept of organising and conducting forensic vet-
erinary research on the improper performance of
professional duties by veterinary specialists is de-
veloped. Only a comprehensive scientific study will
solve this important problem to ensure pre-trial
investigation of offences relating to defects in vet-
erinary activities. The aforesaid determines the re-
search relevance.

The study aims to develop a doctrinal and
epistemological construction of the phenomenon
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of veterinary practice defect for use in forensic
veterinary examination as a means of proof in the
course of investigation of criminal offences, crimes,
administrative offences and civil law torts; to for-
mulate the author’s definitions of the conceptual
and categorical apparatus and characterize them,
and also to propose amendments to the criminal,
administrative and veterinary national legislative
framework.

The methodological basis of the study em-
ploys general and special scientific methods:
analysis and synthesis, induction and deduction,
analogy to determine the essence of the categorical
apparatus of defects in veterinary practice; logical
and semantic method to formulate the terms:
“non-performance or improper performance of
professional duties by a veterinary worker”, “fault

» o«

in veterinary activity”, “crime in veterinary ac-
tivity”, “performance of professional duties by a
veterinary worker” for use in forensic veterinary
examination, removing gaps in the current legis-
lation of Ukraine, and providing proposals for its
improvement; the structural and systemic method
was used to complete and build tasks for a foren-
sic veterinary expert to assess the quality of veter-
inary activities and determine the type of defect;
the modelling method was used to predict and
develop the issues of forensic veterinary determi-
nation of defects in veterinary activities; the com-
parative legal method was used to consider and
compare legal provisions that accurately define
the professional activities of veterinary workers.

Types and signs of professional
veterinary offences under Ukrainian law

If a causal link is confirmed between the improper
performance of professional duties by a veteri-
nary practitioner and bodily injury, maiming or
even death or the public interest in the field of
veterinary medicine, the question of legal liability
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of veterinary practitioners may arise. The algo-
rithm for assessing defects in veterinary activities
is to determine the type of defect, outline the legal
consequences and establish legal liability (crimi-
nal, administrative, civil).

From the personal practice of conducting
forensic veterinary examinations in cases of pro-
fessional offences by veterinary practitioners, it is
known that they mostly have superficial knowl-
edge of legal liability. However, awareness of
veterinary professionals of the predictors, types,
and consequences of legal liability for their pro-
fessional offences disciplines them, and on the
other hand, reduces the likelihood of unjustified
accusations and prosecution. Veterinary medicine
specialists can perform both professional and of-
ficial functions and therefore may be subjects of
offences in the field of veterinary activity, which
may also affect its organisation. Therefore, it is
appropriate to distinguish two groups of offenc-
es related to the provision of veterinary care, in-
cluding criminal offences, i.e. misdemeanours and
crimes under the Criminal Code of Ukraine (CC)
(2001), administrative offences under the Code
of Ukraine on Administrative Offences (CAO)
(1984), and civil torts under the Civil Code of
Ukraine (2003).

Veterinary offences in the course of veteri-
nary activity, including professional offences in
the field of veterinary activity, are separate types
of offences. Therefore, it is necessary to charac-
terise possible professional offences in the field of
veterinary practice. To do this, it is first necessary
to define the concepts of “fault in veterinary activ-
ity” and “crime in veterinary activity”. In this re-
gard, “crime in veterinary activity” should be un-
derstood as a socially dangerous, unlawful, guilty,
punishable offence caused by a veterinary prac-
titioner intentionally or negligently, provided for
by criminal law and consisting of a breach of their
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professional duties, requirements of veterinary
regulatory documents, which cause deterioration
of veterinary, sanitary and epizootic welfare, or
bodily injury or other health disorder, mutilation,
death of an animal or cause significant damage to
the state interests in the field of veterinary medi-
cine and animal husbandry.

A crime differs from misconduct in veteri-
nary activities by the degree of public danger. In
this regard, misconduct in veterinary activities is
a socially harmful, unlawful, culpable, punishable,
intentional or negligent act of a special subject
of misconduct - a veterinary professional - pro-
vided for by law, which consists of deviating from
the requirements stipulated by regulatory docu-
ments, including veterinary ones, which results
in violation of animal quarantine procedures,
failure to comply with any other established vet-
erinary rules provided for by the Law of Ukraine
“On Veterinary Medicine” (1992), as well as fail-
ure to comply with decisions of local authorities
on the prevention and control of contagious an-
imal diseases.

The following are characteristic features of
professional offences in the field of veterinary ac-
tivity: 1) an unlawful act as an active form of be-
haviour of a veterinary professional, active deed
or unlawful inaction as a passive form of behav-
iour (passive act); 2) acts of a special subject of a
crime from the point of view of criminal or admin-
istrative law - a veterinary worker whose official
or official duty is to provide veterinary care; 3) a
socially dangerous (criminal) or socially harmful
(administrative) act is a legally significant act that
occurs under the control of the consciousness of
a veterinary professional (volitional act) and is
prohibited by law; 4) unlawful - means the man-
datory provision of a socially dangerous act in the
Special Part of the CC (2001) or a socially harm-
ful act in the CAO (1984). Thus, only a veterinary

professional who has committed a socially dan-
gerous or socially harmful act may be subject to
criminal or administrative liability and punish-
ment; 5) culpable act (committed intentionally or
negligently) means a conscious, volitional act of a
veterinary professional by choosing and carrying
out an unlawful course of conduct among possible
other options; 6) punishability of an act means that
the sanction of the relevant article or paragraph of
the article of the CC (2001) or CAO (1984) provides
for punishment or other measures of a criminal or
administrative law nature (based on the results of
legal qualification) to be applied for the commis-
sion of a socially dangerous or socially harmful act;
7) committed intentionally (with direct or indirect
intent) or negligently (through overconfidence or
negligence); 8) provided for exclusively by crim-
inal or administrative law; 9) the consequence
of professional offences in the field of veterinary
medicine is the deterioration of veterinary and ep-
izootic welfare, injuries, mutilation or death of an
animal, violation of the rules for conducting vet-
erinary and sanitary measures following the Law
of Ukraine “On Veterinary Medicine” (1992), other
regulatory legal acts on the control of contagious
animal diseases; causing significant damage to the
state interests in the field of veterinary medicine
and animal husbandry.

Crimes and misdemeanours in veterinary
activity differ in the amount of damage caused,
which is an evaluative concept. crimes in veter-
inary activity are socially dangerous and have
severe consequences, while misdemeanours in
veterinary activity entail socially harmful and less
severe consequences. Based on the analysis of
expert practice, it is possible to conclude that the
main causes of professional misconduct by veteri-
nary practitioners are bad faith (negligence), per-
sonal disorganisation and carelessness. However,
the highest degree of responsibility of veterinary
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professionals for professional offences is moral
responsibility for the negative consequences of

veterinary care.

Crimes committed by veterinary
professionals in the course of their
professional activities

The Criminal Code of Ukraine provides for the
most severe legal liability for the commission of
a crime by a veterinary professional in the course
of professional activity - criminal liability, which
is based on the obligation of the person who com-
mitted the criminal offence to suffer restrictions
on rights. The criminal significance of professional
offences by veterinary practitioners is determined
by the fact that they cause or may cause a signif-
icant danger to the health and life of animals, the
food security of Ukraine and other countries, as
well as state interests.

A crime in professional veterinary activity
is a violation of veterinary rules, as provided for
in Article 251 of the CC of Ukraine. On the objec-
tive side, this offence is characterised by its mate-
rial composition, which includes an act (action or
inaction), negative consequences, and the rela-
tionship between them. Its external side is char-
acterised by acts that are antithetical to Article 4
of the Law of Ukraine “On Veterinary Medicine”
(1992), in particular in the following: violation
of the development, approval and application
of veterinary and sanitary measures, which led
to serious consequences; failure to eliminate
or ensure veterinary and sanitary measures to
reduce the risk of human infection with conta-
gious diseases common to humans and animals;
poor provision or failure to provide veterinary
and sanitary measures to prevent the penetration
of infectious agents into the territory of Ukraine
from other countries; poor provision or failure to
protect people and animals from contagious dis-
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eases, which led to serious consequences; failure to
ensure reliable veterinary and sanitary measures
against exotic animal diseases, which led to seri-
ous consequences; failure to implement or insuf-
ficient implementation of veterinary and sanitary
measures to eliminate animal disease outbreaks,
especially to minimise the risk to humans; failure
to monitor animal feed and water for their suita-
bility for animal consumption and to prevent the
transmission of animal diseases through them; vi-
olation of the established rules for the production,
storage, transportation, sale and use of veterinary
medicines and control over compliance with these
rules; violation of the established requirements
for the use of veterinary medicines; violation of
the animal identification procedure; violation of
state control requirements for the protection of
animals, production and circulation of veterinary
medicines, strains of microorganisms, pathological
material, and by-products of animal origin; failure
to perform or poor performance of veterinary and
sanitary measures during the quarantine of ani-
mals, which led to serious consequences; the emer-
gence and spread of an epizootic, as well as other
serious consequences, depending on the specific
circumstances of the crime; allowing animals with
contagious diseases to be sold; allowing the sale of
animal feed without veterinary documents certify-
ing its quality and safety.

In the context of research on defects in veter-
inary practice, serious consequences are consid-
ered to include the illness of at least one person due
to a violation of veterinary rules. Furthermore, it is
worth noting that violations of veterinary regula-
tions may be manifested in the following: failure to
perform or improper performance of professional
duties by a veterinary officer; engaging in illegal
veterinary activities; and illegal conduct of experi-
ments on vertebrates. However, no provision in the
CC of Ukraine would provide for criminal liability
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for such an act. In this regard, Article 251 “Viola-
tion of Veterinary Rules” should be supplemented
with new parts of the following content:

v paragraph 2: “failure to perform or impro-
per performance of professional duties by a veteri-
nary officer as a result of negligence or dishonesty,
if this led to the emergence and spread of epizo-
otics or entailed any other serious consequences”;

v paragraph 3: “engaging in illegal veteri-
nary activities, if this has led to the emergence
and spread of epizootics or other serious conse-
quences”;

v paragraph 4: “unlawful conduct of experi-
ments on a vertebrate animal if it caused unjusti-
fied danger to life or health”.

When justifying the amendments to the crim-
inal legislation of Ukraine, it should be noted that
in the proposed paragraph 2 of Article 251 CC,
for the semantic analysis of certain terms con-
tained in this paragraph, it is worth referring to
the Dictionary of the Ukrainian Language (1974)
(hereinafter - the Dictionary). All terms in para-
graph 2 are inextricably linked to the term “pro-
fessional duty”. The Dictionary defines duty as
follows: “something that must be unconditionally
observed, that should be performed without fail
following the requirements of society or based on
one’s conscience; a certain amount of work, set of
cases, limits of responsibility, etc., determined by
the relevant rank, position, family status, etc.”.

Furthermore, the said dictionary explains
that the term “non-fulfilment” should be under-
stood as the failure to do something, and the term
“improper” means “not as it should be”. Following
the antinomy of paragraph 91 of Article 1 of the
Draft Law of Ukraine “On Veterinary Medicine
and Animal Welfare” (2020), an inadequate “level
of animal health protection and related human
health protection is a level of protection that is
considered insufficient when establishing veteri-

nary and sanitary measures to protect the health
and life of people and animals from adverse effects
associated with animal diseases”. The term “neg-
ligent” is quite multidimensional. The Dictionary
(1974) explains it as follows: “treating one’s duties
indifferently, without due diligence, not caring, not
concerned about someone or something; done,
performed without effort, in a sloppy manner;
treating someone with inattention, indifference;
inattentive”. And “unscrupulous” is interpreted as
“having no conscience, honour, not treating duties
conscientiously, honestly, in good faith, expressing
a lack of conscientiousness, honesty, good faith”.

As stated in paragraph 2 of the amendment to
Article 251 of the CC of Ukraine, a breach of profes-
sional duties by a veterinary officer may result in
an epizootic or other serious consequences. Thus,
an “epizootic” should be understood as “a wide-
spread explosive spread of a contagious animal
disease that significantly exceeds the normal in-
cidence of that disease in a particular area” (State
Committee on Technical Regulation and Con-
sumer Policy, 2010). Other grave consequences
include human illness or death due to violations
of veterinary regulations. Given the aforemen-
tioned, it is possible to conclude that veterinary
care (activities) should be considered inadequate
(poor quality) when at least one of the specified
requirements for proper medical, diagnostic
and other veterinary activities is not confirmed,
and veterinary care (activities) was carried out
promptly, in an insufficient amount, technically
and technologically incorrectly; in violation of
applicable regulatory and technical documents
(instructions, guidelines, rules, etc.).

Therefore, the following definition of the term
“non-performance or improper performance of
professional duties by a veterinary professional”
can be proposed: “an activity performed by a
veterinary professional within the scope of profes-
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sional competence, provided that it is objectively
possible to exercise professional competence in a
proper manner, but performed incorrectly, insuffi-
ciently, untimely and superficially, in violation of the
rules, regulations, guidelines or instructions avail-
able in veterinary medicine, provided for by law for
the mandatory performance of actions in accord-
ance with the position held by the employee, in-
cluding organisational, diagnostic, therapeutic and
tactical, preventive, rehabilitation, resuscitation”.

In justifying the proposed amendments
(paragraph 3 “engaging in illegal veterinary ac-
tivities”) to Article 251 of the CC of Ukraine, it
should be noted that veterinary specialists may
be doctors and veterinary assistants who have
the appropriate veterinary education in the field
of knowledge 21 “Veterinary Medicine”, special-
ity 211 “Veterinary Medicine”; meet the uniform
qualification requirements set out in the educa-
tional standard of Ukraine. Veterinary activity
should be understood as both a one-time and
systematic provision of veterinary services. The
professional rights and obligations of veterinary
medicine specialists are stipulated by the job
description developed following the legislation
of Ukraine, in particular the Law of Ukraine “On
Veterinary Medicine” (1992), as well as other by-
laws and regulations. Private veterinary activity
is possible with a licence for such activity, as well
as appropriate material and technical support, by
the Licensing Terms (Resolution of the Cabinet
of Ministers of Ukraine No. 896..., 2015). Entities
that do not meet these requirements are not al-
lowed to carry out veterinary activities.

The severe consequences of engaging in ille-
gal veterinary activities should be considered the
occurrence of severe or moderate bodily injuries,
mutilation, or death of an animal. to establish the
causal link between engaging in illegal veterinary
activities and the negative consequences of such
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activities, a forensic veterinary examination is ap-
pointed. Scientists at the Kharkiv Scientific Foren-
sic Veterinary School have developed guidelines
and methods for conducting forensic veterinary
examinations of animal corpses and live animals to
determine the severity of injuries and mutilations.

The subject of illegal veterinary activity is both
veterinary specialists and persons without veteri-
nary education. Signs of illegal veterinary activity
include the following: a person does not have a
veterinary education and a diploma confirming it;
a legal entity or individual entrepreneur does not
have a licence to conduct business in veterinary
practice. In justifying the proposed amendments
to Article 251 of the CC of Ukraine (paragraph 4
“illegal conduct of experiments on vertebrate ani-
mals”), it should be noted that the law establishes
the procedure for the use and outlines the require-
ments for keeping animals used in scientific exper-
iments, testing, education, production of biological
products, etc. based on the principle of humanity
and protection from cruel treatment, which is con-
sistent with European requirements, as this prob-
lem concerns many moral aspects of society that
need to be addressed. Such norms are aimed at
preventing unnecessary suffering and torment, as
well as preventing harm to animals ensuring their
safe and natural existence, as well as protecting hu-
man morality (Zapara et al, 2019).

Illegal experimentation on a vertebrate ani-
mal, if it created an unjustified danger to its life or
health, resulting in injury, or if it caused injury or
death, is grounds for criminal liability under Article
299 of the Criminal Code of Ukraine (cruelty to an-
imals). Such an act is observed in case of violation
of the legislation of Ukraine on the treatment of an-
imals, in particular, Law of Ukraine “On the Protec-
tion of Animals from Cruelty” (2006); Guidelines
of the Ministry of Health of Ukraine “Medicines.
Preclinical Safety Studies as The Basis for Clinical
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Trials with Human Participation and Registration
of Medicines” (2014); Procedure for Carrying Out
Trials and Experiments on Animals by Scientific
Institutions (Ministry of Education and Science,
Youth and Sports of Ukraine..., 2012) others.

To conduct experiments using vertebrate ani-
mals, as well as to be able to care for experimental
animals, persons must have appropriate medical,
veterinary, zootechnical, biological or pharmaceu-
tical education and training, according to paragraph
4 of Article 26 of the Law of Ukraine “On the Protec-
tion of Animals from Cruelty” (2006). Thus, apply-
ing the antinomy to Art. 26 of the Law, it is possible
to outline the signs of unlawful experiments on ver-
tebrates, including the following:

v conducting scientific research and testing
on animals, if there is an alternative;

v participation of persons without higher
medical, veterinary, zootechnical, biological or
pharmaceutical education in work with experi-
mental animals;

v carrying out research procedures on ex-
perimental animals, causing them pain without
sufficient anaesthesia;

v use of the experimental animal in subse-
quent experiments until their health is normalised;

v devocalisation of animals;

v dementia on animals for certain veteri-
nary and biological procedures during the educa-
tional process, if alternative methods of teaching
involving inanimate objects can be used;

v conducting experimental research on live
animalsinvolvingsurgeryorany otherkind ofinjury,
with the participation orin the presence of children;

v failure to provide expert animals with
qualified care;

v not killing a non-viable experimental ani-
mal before it suffers, etc.

Specialised veterinary knowledge in the form
of forensic veterinary examination is used as a

means of proof during the pre-trial investigation
of illegal experiments on vertebrates. In this con-
text, I. Yatsenko (2022) theoretically substanti-
ated and outlined the pragmatic significance of
the stages of expert examination of a live animal
and an animal corpse; formulated the questions
posed in a court decision or an investigator’s de-
cision to appoint a forensic veterinary examina-
tion; developed a theoretical and epistemological
construction of the phenomenon of the severity
of harm caused to the health of an animal. Thus,
it is possible to note that violation of veterinary
rules poses a public danger (creates a threat of
anthropo-zoonotic diseases - diseases common
to humans and animals), causes the emergence
and rapid spread of contagious diseases, which
are accompanied by mass deaths of animals, and
causes economic losses to livestock facilities, and
sometimes threatens the country’s food security;
may hurt international trade in animals and food
and non-food products of animal origin.

Official crimes of veterinary professionals
in the course of their professional activities con-
stitute a separate large group in the structure of
defects in veterinary activities, which, when ex-
trapolated to the field of veterinary activities and
animal health, form a group of official veterinary
crimes and misdemeanours. They relate exclusive-
ly to officials in the field of veterinary medicine
and have authority in the field of veterinary med-
icine and institutions of the competent authority,
which is currently the State Service of Ukraine
on Food Safety and Consumer Protection and its
territorial bodies. The official crimes of veterinary
medicine employees include criminal offences un-
der the Special Part of the CC of Ukraine (2001),
in particular, abuse of power or official position
(Art. 364); abuse of authority by an official of a
legal entity of private law regardless of its legal
form (Art. 364"); abuse of power or official posi-
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tion (Art. 364); forgery (Art. 366); declaration of
false information (Art. 3662); official negligence
(Art. 367); abuse of influence (Art. 3692).

However, the above-mentioned official crimes
of veterinary professionals will be defects in veter-
inary activities if they result in the emergence and
spread of epizootics or other serious consequences
from abuse of office by a person in the performance
of professional duties related to organisational, ad-
ministrative, or economic functions or the perfor-
mance of such functions by special authority. All of
the above crimes have a special subject, which is
a veterinary professional, but they all have a com-
mon generic object - a negative impact on the life
and health of animals (in the case of zoonoses) or
the life and health of animals and humans (in the
case of anthropo-zoonoses).

Thus, during the performance of professional
veterinary activities, an intentional or negligent act
is committed that is prohibited by criminal law un-
der penalty of law. However, the relevant law, the
Law of Ukraine “On Veterinary Medicine” (1992),
does not contain a provision on the liability of vet-
erinary professionals. Given this, it would be advis-
able to amend Article 94 of the said law as follows:
“2. Veterinary practitioners guilty of violating leg-
islation in the areas of animal health and welfare,
veterinary practice, production, circulation, and
use of veterinary drugs, as well as circulation of
animal by-products, shall bear civil, administrative,

or criminal liability following the law”.

Misconduct and civil law torts of
veterinary practitioners in the course of
their professional activities

Violation of veterinary rules that did not cause the
spread of epizootic or other serious consequences
may be qualified as an administrative offence. Vet-
erinary offences include violations of animal quar-
antine rules and other veterinary and sanitary re-
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quirements (Article 107 of the CAO). In addition, it
is worth noting that violation of veterinary rules
may be manifested by non-performance or im-
proper performance of professional duties by vet-
erinary officers or as a result of engaging in illegal
veterinary activities or illegal issuance of prescrip-
tions. However, there are no provisions in the CAO
that would provide for administrative liability for
such acts. in this regard, it makes sense to supple-
ment Article 107 CAO “violation of rules on animal
quarantine and other veterinary and sanitary re-
quirements” with new parts as follows: paragraph
2 “non-performance or improper performance of
professional duties by a veterinary officer as a re-
sult of negligent or dishonest attitude to them, if
this caused negative consequences for the animal/
animals”; and paragraph 3 “illegal issuance of a
veterinary prescription”.

It is worth focusing on the proposed amend-
ments to Article 107 of the CAO regarding the
illegal issuance of a veterinary prescription. A
veterinary prescription is “a document of the pre-
scribed form issued by a licensed veterinarian, a
veterinarian of a licensed veterinary institution
or, in cases determined by law, another veterinary
specialist, based on which a veterinary medicine
or a medicine intended for the treatment of ani-
mals is manufactured and/or sold” (Order of the
Ministry of Agrarian Policy and Food of Ukraine
“On Approval of the Form and Rules for Issuing
Veterinary Prescriptions”, 2022).

Veterinary prescriptions are issued in paper
and/or electronic form. Signs of illegal and im-
proper issuance of a prescription for the purchase
of veterinary medicinal products include the fol-
lowing: violation of the content and form of a
veterinary prescription; issuing a prescription for
veterinary drugs that are not approved for use in
the treatment and prevention of animal diseases;
issuing a veterinary prescription by a person who
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was not entitled to do so; issuing a veterinary pre-
scription without a clinical diagnosis of animals;
issuing a veterinary prescription more than three
times for a particular animal or group of animals,
unless they have been re-examined clinically; is-
suance of a veterinary prescription for more than
one name of poisonous, potent, hypnotic veteri-
nary medicinal products, in other cases - more
than three names.

The official misconduct of veterinary medi-
cine employees includes administrative offences
that infringe on the established management
procedure provided for in the Special Part of the
CUO (1984), in particular, evasion of the lawful
requirements of officials of the central executive
body implementing state policy in the field of
state control over compliance with consumer pro-
tection legislation (Article 1882); failure to com-
ply with the lawful requirements of the central
executive body implementing state policy in the
field of labour protection (Article 188+*); failure
to comply with resolutions, orders, instructions,
conclusions, as well as other legal requirements
of officials of the state sanitary and epidemiolog-
ical service (1887); failure to comply with legal
requirements of officials of the state sanitary and
epidemiological service and the state veterinary
medicine service (Art. 188%); violation of re-
quirements for the prevention and settlement of
conflicts of interest (Art. 1727).

It should be emphasised that the above-men-
tioned misconduct of veterinary professionals
will be defects in veterinary activities in the
event of negative consequences resulting from
abuse of office by a person in the performance
of professional duties related to organisational,
administrative, or economic functions, or the per-
formance of such functions by special authority.

Many lawsuits filed by animal owners or
animal rights activists are related to compen-

sation for material and moral damages suf-
fered as a result of the death of an animal that
has received veterinary care, as pointed out
by J. Wallis et al. (2019); and M.L. Daly (2023).
Based on personal forensic practice, the civil lia-
bility of veterinary practitioners for professional
offences caused by violation of property rights
in the field of veterinary medicine and animal
welfare involves compensation for damages, as
per the provisions of Article 22 of the Civil Code
of Ukraine (2003), is 22%.

If the harmful consequences for the animal
were not caused by the unlawful professional
actions of a veterinary specialist, but for other
reasons (e.g., individual characteristics of the
organism, neglected treatment, atypical or rapid
development of diseases, etc. This problem can
only be resolved by employing forensic veterinary
examination. Thus, the doctrine of the causal rela-
tionship between the unlawful professional acts
of a veterinary professional and the harm caused
to a sick animal during its treatment or veterinary
and sanitary measures is central to the determi-
nation of guilt and is a prerequisite for legal liabil-
ity for causing such harm and cannot be acciden-
tal. The civil liability of a veterinary professional
is incurred for damage caused to the health of an
animal and arises only when such damage was
caused by the fault (usually through negligence)
of the veterinary professional. In this regard,
the burden of proof lies with the parties in each
case. If the veterinary professional against whom
the claim is filed proves that the negative conse-
quences of the provision of veterinary care were
not service fault, no obligation to compensate for
both material and moral damage will be required.

Analysing and summarising the results

The group of defects in veterinary activities, which
are offences by their legal nature (crimes, misde-
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meanours, civil torts), is provided for by criminal,
administrative and civil legislation. However, this
legislation is not perfect. There are also no publica-
tions on this topic in Ukrainian scientific sources.
The problems of the occurrence and prevention
of defects in veterinary activities are actively dis-
cussed in foreign publications (Gartrell & White,
2021; Mosedale & Blackie, 2021).

The problem of veterinary care defects and
defects in veterinary activities is not sufficiently
covered by Ukrainian scientists. At the same time,
many international scholars - theorists and practi-
tioners - have devoted their research to this issue.
In particular, K. Blackie (2022), M. Turner (2022),
E.H. Hofmeister and L. Love (2023) focus on im-
proving the culture of patient safety and prevent-
ing human errors in veterinary hospitals through
systematic analysis of clinical cases; B. Gartrell
and B. White (2021) emphasise the need to im-
prove the quality of veterinary medicine and
prevent errors in veterinary care; C.0. Cummings
et al. (2022) argue the deontological problems of
veterinary care defects and identify risk factors
associated with working in specialised veterinary
hospitals, including the burnout syndrome of vet-
erinary medicine specialists, and emphasise the
need to improve communication within the team
to reduce the risk of medical errors; G.M. Hayes
et al. (2020) presented a multidisciplinary study
of animal care errors, staffing levels and workload
in small animal intensive care units.

In addition, the problem of defects in the pro-
vision of medical care invariousareas ofthisindus-
try is actively discussed in foreign scientific pub-
lications. T. Miyagami et al. (2023) and V. Grenon
et al. (2023) analyse diagnostic medical errors;
F. Steffens et al. (2023) found out the advantages
of the commission examination in identifying
professional errors of doctors; D. Ostrovsky et al.
(2022) summarise the views of emergency clini-
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cians on medical errors that cause patient harm
through negligence or lead to litigation; A. Unal
and S.S. Intepeler (2022) conducted a bibliomet-
ric analysis and systematised global sources on
medical errors; K.R. Amlaev et al. (2022) studied
the deontological aspects of defects in the provi-
sion of medical care. Many foreign scientists de-
voted their studies to the issues of medical errors
in various areas of medical activity, in particular in
anaesthetic practice (Oliveira Junior et al,, 2023),
orthopaedic surgery (Yamamoto et al., 2023), der-
matology (Lehmann et al, 2022), gastroenterology
(Azizian et al.,, 2021), obstetrics and gynaecology
(Klemann et al., 2023) etc.

The foregoing indicates that the research re-
sults obtained in this paper in many areas of de-
fects in veterinary practice are consistent with sim-
ilar studies in the field of humane and veterinary
medicine conducted by foreign scientists. However,
despite the active publication activity on defects in
veterinary activities, the issue of using these scien-
tific achievements to solve the problems of foren-
sic veterinary examination and expert support of
legal proceedings has not been addressed by ei-
ther domestic or foreign researchers. This, in turn,
further substantiates the relevance of our results
and the outlined problems for future research and
improvement of domestic legislation on veterinary
and sanitary support of animal health and life.

While studying the phenomenon of using
specialised veterinary knowledge in the form of
forensic veterinary examination as a scientifically
sound means of proving offences relating to de-
fects in veterinary practice, the author identified
problematic issues which should be emphasised
by scientists and practitioners, in particular: no
methodology for pre-trial investigation of profes-
sional offences in the field of veterinary medicine
has been developed; no algorithms have been
developed for forensic veterinary examination in
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case of defects in the provision of veterinary care
and veterinary activities; no methodology has
been developed for conducting forensic veteri-
nary examination in criminal and administrative
proceedings initiated in connection with defects
in veterinary activities; the questions that law
enforcement agencies would consider in a proce-
dural document on the appointment of a forensic
veterinary examination regarding defects in the
provision of veterinary care and veterinary activi-
ties are not formulated.

Given the above, there is a need to improve
Article 251 of the CC of Ukraine (violation of vet-
erinary rules), Article 299 of the Criminal Code of
Ukraine (cruelty to animals) and Article 107 of the
CUO (violation of animal quarantine rules and other
veterinary and sanitary requirements), as well as
veterinary legislation by supplementing them with
new parts. Timely and qualified detection of veteri-
nary practice defects, as well as their prevention, is
not possible without the involvement of specialised
veterinary knowledge, in particular, forensic veter-
inary examination as a means of proof in criminal,
administrative and civil proceedings. The forensic
issue in this regard is the development of a method-
ology for conducting forensic veterinary research
in connection with defects in veterinary activities.

Leaving further theoretical discussion for
future research, it is appropriate and important
from the pragmatic point of view to focus on out-
lining ways to solve this problem. In particular,
it is necessary to: introduce the conceptual and
categorical apparatus of the construction of the
phenomenon of defects in veterinary activity and
consolidate the definitions of the concepts in the
legislation: “crime in veterinary activity”, “fault

» o«

in veterinary activity”, “non-performance or im-

proper performance of professional duties by a

» o«

veterinary practitioner”, “engaging in illegal vet-

» o

erinary activity”, “illegal conduct of experiments

» o«

on vertebrates”, “illegal issuance of a veterinary
prescription”, and clearly define the criteria for
their distinction; supplement Article 251 of the
CC of Ukraine (2001) “Violation of Veterinary
Rules” with new parts, in particular, 2. “Failure to
perform or improper performance of professional
duties by a veterinary worker due to negligence or
dishonesty if this led to the emergence and spread
of epizootics or other serious consequences”; 3.
“Engaging in illegal veterinary activities without
a special permit, carried out by a person who
does not have a proper veterinary education if
this led to the emergence and spread of epizoot-
ics or other serious consequences”; 4. “Unlawful
conduct of experiments on vertebrates if it caused
unjustified danger to the life or health of the
vertebrate”; supplement Article 299 of the CC of
Ukraine (2001) with paragraph 5. “Unlawful con-
duct of veterinary biological or other experiments
on animals, if it caused unjustified danger to their
life or health™; supplement Article 107 CUO’s “vi-
olation of rules on animal quarantine and other
veterinary and sanitary requirements” with new
parts, in particular, 2. “Failure to perform or im-
proper performance of professional duties by a
veterinary officer due to negligence or dishon-
esty, if this caused negative consequences for the
animal(s)”; 3. “Illegal issuance of a prescription
for the purchase of veterinary medicines”; sup-
plement Article 1 of the Law of Ukraine “On State
Control over Compliance with the Legislation on
Food Products, Feed, By-Products of Animal Ori-
gin, Animal Health and Welfare” (2017) with defi-
nitions of the following concepts: “crime in veter-
inary activity” and “guilt in veterinary activity”,
formulating them as per the author’s wording;
include the author’s definitions of the conceptual
and categorical apparatus of defects in veterinary
activity in the methodology of forensic veterinary
examination to determine defects in veterinary
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activity, which will ensure the correctness and
validity of the qualification of professional of-
fences of veterinary medicine specialists; develop
standards for ensuring veterinary activities and
animal treatment protocols that would allow fo-
rensic veterinarians to refer to them as reference
standards (samples) when conducting forensic
examinations to determine defects in veterinary
activities and provide expert assessment of the
actions of veterinary professionals.

Conclusions

The study of defects in veterinary activity pro-
duced the first formulation of the concept of
“crime in veterinary activity”, the definition of
which is a socially dangerous, unlawful, guilty,
punishable act committed by a veterinary profes-
sional intentionally or negligently, provided for by
criminal law and consisting of a breach of profes-
sional duties, requirements of veterinary regula-
tions, which result in deterioration of veterinary,
sanitary and epizootic welfare, or bodily injury
or other health disorder, mutilation, death of an
animal or cause significant damage to the state
interests in the field of veterinary medicine and
animal husbandry.

Misconduct in veterinary activity differs from
a crime in veterinary activity in the degree of
public danger. In this regard, misconduct in vet-
erinary activities is a socially harmful, unlawful,
culpable, punishable, intentional, or negligent act
of a special subject of misconduct - a veterinary
professional - provided for by law, which consists
of deviating from the requirements outlined in
regulatory documents, including veterinary docu-
ments. The system of signs of professional offenc-
es in the field of veterinary activity is outlined,
in particular, such as an unlawful act as an active
form of behaviour of a veterinary worker, active
conduct or unlawful inaction as a passive be-
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haviour (passive act); acts of a special subject of
crime from the standpoint of criminal or adminis-
trative law - a veterinary worker whose official or
official duty is to provide veterinary care or carry
out veterinary and sanitary measures; a socially
dangerous (criminal) or socially harmful (ad-
ministrative) act prohibited by law; an unlawful,
culpable, punishable act committed intentionally
(with or without direct intent) or through negli-
gence (through self-confidence or negligence);
provided for by law; deterioration of veterinary,
sanitary and epizootic welfare, bodily injury or
other health disorder, mutilation or death of an
animal, violation of animal quarantine rules, oth-
er veterinary and sanitary requirements resulting
from professional offences in the field of veteri-
nary medicine.

The author’s definitions of the concepts are
proposed: “crime in veterinary activity”, “fault

» o«

in veterinary activity”, “non-performance or im-
proper performance of professional duties by
a veterinary practitioner”, “engaging in illegal

» o

veterinary activity”, “illegal issuance of a veteri-
nary prescription”, “illegal conduct of veterinary
biological or other experiments on animals”, and
their signs are highlighted. It is proposed to sup-
plement criminal and administrative legislation
in terms of defects in veterinary activity. It is pro-
posed to amend Article 94 of the relevant Law of
Ukraine “On Veterinary Medicine” on the liability
of veterinary professionals. The epistemological
and praxeological aspects of the phenomenon of a
defect in veterinary activity can predictably influ-
ence the appointment and conduct of forensic vet-
erinary research, the provision of a well-founded
categorical opinion of a forensic veterinary ex-
pert, as well as law enforcement agencies and the
court to conduct a qualitative legal consideration
and qualify the negative results of veterinary ac-
tivity. Prospects for research on the chosen topic




Yatsenko

are to develop a methodology for conducting fo-
rensic veterinary research to determine defects in

veterinary activities.
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JdedekTn BeTepUHAPHOI Aisl/IbHOCTI K IpeaMeT
CyA0BO-BETEPUHAPHOI'0 AOCTAiAKEeHHA

IBaH Bostoaumuposu4 AneHKo
JloKTOp BeTepuHAPHUX HAYK, podecop
HanioHa/ibHUM HAyKOBUM LIEHTP «[HCTUTYT CyJJOBUX €KCIIEPTHU3
iM. 3acs. npod. M.C. Bokapiyca»
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AHomayisa

JedekTu BeTepuHapHOI AiJIBHOCTI YacTO CTalOTb NPUYMHOK BUHUKHEHHS M PO3MOBCIOKEHHS
emni300Til, fAKi HECyThb 3arpo3y [Jis >KUTTS TBapUH 1 JIl0Jel, 3amofillTh €KOHOMiYyHi 36UTKH
TBAapMHHUIBKUM TOTY>KHOCTAM. /|11 J0BejleHHA BUHYBATOCTI NpalliBHHKAa BeTepUHAPHOI MeULIUHU
y BUHHUKHeHHi JedekTiB mpodeciiiHOl [ifbHOCTI CyTTEBe 3HAYEHHS Ma€ Cy[0BO-BeTepUHAapHA
ekcrnepTtusa. Meta po6oTH - cdopMysoBaTH Ta CXapaKTepU3yBaTH IOHATTEBO-KAaTeropiMHUN
armapat ¢eHoMeHy JedeKTiB BeTepHHApHOI [if/JbHOCTI, BUOKPEMHUTH O3HAKHU IUX JAedeKTiB B
acnekTi NpoBeJleHHSA CyZ,0BO-BeTEPHUHAPHOI eKCIepPTHU3H, a TaK0XK 3alpONOHYBaTH JJONIOBHEHHS /0
KpUMiHaJIbHOI, aAMiHiCTpaTHBHOI Il BeTepHHAPHOI Hal[iOHAIBLHOI 3aKOHO/1aBu0i 6a3u. MeTozoJ i0TivYHa
OCHOBA JI0CJIIPKEHHSI — CUCTEMHUH NiAXiJ B IKOMY BUKOPHUCTaHI 3arajibHO- Ta Cllellia/lbHO HayKOBi
METO/IM: aHaJli3 Ta CUHTe3, IHAYKLiA N JelyKlis, aHaJIOrifl; JIOTIKO-CeMaHTUYHUM Ta CUCTEMHO-
CTPYKTYPHMH METOAH; METOJ MOJe/IF0BaHHA ¥ MOPIiBHAIBHO-NIPABOBUM MeTO/[,. APryMeHTOBAHO, 110
JIOPeYHO BUOKPEMJIIOBATH /iBi TPyNHU IpPaBONOpYLIeHb, MOB'A3aHUX i3 BETEPUHAPHONO JifJIbHICTIO,
cepeJi SKUX KpUMiHa/bHI (IPOCTYNKHU Ta 3JI0YMHHU), aAMiHICTPaTUBHI IPOBUHHU Ta LIUBIJIbHO-NPaBOBi
JleJIiKTH. 3almpoNoHOBAHO aBTOPChKi AediHinii: «3/04MH y BeTepuHapHIN AisJIBHOCTI», «IIPOBHHA
y BeTepUHaApHIH [if/bHOCTI», «<HEBUKOHAHHS YU HeHasle)XHe BMKOHAHHSA MpodeciiHUX 060B’A3KiB
MpaliBHUKOM BeTEpPHHApPHOI MeJULUHU», «3aHATTS HE3aKOHHOK BeTEepPUHApPHOI JifJIbHICTIO»,
«He3aKOHHa BH/laya BeTePUHAPHOTO0 pelieNTa», «<He3aKOHHe NPOBe/leHHs BeTepUHapHO-6i0/10TiYHUX
a6o iHWUX JocaiAiB HaZ TBapUHAMU» Ta OKpecJeHO ixHi o3Haku. OKpec/JieHO 03HAKU 06 €EKTHUBHOI
CTOPOHM KpHUMiHa/NIbHUX, aJMiHICTpaTHBHMX Ta LHMBIJIBHO-IPAaBOBUX MpaBonopyuieHb y cepi
BeTepHHApHOI MeJULIMHU. BusiBieHo npo6sieMHi acieKTH JedeKTiB BeTepUHApHOI AisIIbHOCTI, Ha SAKi
HeoOXiIHO aKIleHTyBaTH yBary HayKoBLsM i daxiBLAM-IIpaKTHKaM, a TAKOX 3alIPOIIOHOBAHO LIJISAXH iX
BupieHHs. [IpoBeieHe J0CIiXKEHHS CTaJI0 6A3010 /151 PO3PO6KU METOJUKHU CYy0BO-BETEPUHAPHOTO
mociaimkeHHss JedekTiB BeTepHHApPHOI JiSVIBHOCTI B KpUMIHaJIBHUX 1 aJMiHiCTpaTUBHHUX
MpOBa/P>KeHHSAX Ta LUBIJIBHUX CIIpaBax

Kawuosi csao0ea: cynoBa BeTepuHAapHa MeAMLMHA; INpaliBHUKU BeTEpHUHAPHOI MeAULUHU;

HEeBUKOHaHHS | HEHaJIeXXKHe BUKOHAHHS podeciiiHUX 000B’sI3KiB; MiZieKCepTHI TBapuHU; mpodecifine
MpaBONOPYIIEeHHS; 3JI0YUH; IPOBUHA; LIUBI/IbHO-NIPABOBUH JEJIIKT
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