Law. Human. Environment

Journal homepage: https://environmentalscience.com.ua/en

LAW

Law. Human. Environment, 13(4), 16-25 Eﬂm»mem

1PABO /THOTHHA / L0BKINTA

UDC 347.996

DOI: 10.31548/law2022.04.002

Mediation as an alternative method of dispute resolution:
International and national practices in legal regulation

Maryna Deineha’
Full Doctor in Law, Associate Professor

National University of Life and Environmental Sciences of Ukraine

03041, 15 Heroiv Oborony Str., Kyiv, Ukraine
https://orcid.org/0000-0002-4785-7509

Article’s History:

Abstract

Received: 04.08.2022
Revised: 24.10.2022
Accepted: 23.11.2022

The relevance of the subject under study is conditioned upon the fact that the
strengthening of Ukraine’s European integration requires the introduction of new,
alternative methods of dispute resolution in national legislation and practice, among
which mediation occupies a prominent place, the functioning of which has successfully
proven itself in developed European countries. The purpose of this study was to figure
out the current state of development of legal support for mediation in Ukraine, to outline
prospects for improving legal regulation, considering International and European
standards of mediation. The study used a system of general scientific methods of
cognition (dialectical method, formal logical method, method of analysis and synthesis),
as well as special legal methods (comparative legal method, formal legal method). The
authors analysed the international and national practices of legal regulation of mediation
in the system of alternative dispute resolution methods. Doctrinal and legislative
approaches to the interpretation of the mediation were described, its main advantages
in the system of alternative dispute resolution methods were found, types of mediation
were outlined, and the content of the main international, European, and Ukrainian
regulations governing relations in mediation were covered. It was found that mediation
occupies a priority position in the international practices of conflict resolution, since it
is much more effective than judicial and administrative forms of protection of rights and
legitimate interests. [t was proved that the attractiveness of mediation lies precisely in
the simplicity and convenience of the procedure, a calm atmosphere of dialogue and the
obligation to consider the opinions of all involved parties. It was found that this legal
institution is based on voluntariness, confidentiality, impartiality, and neutrality, the
possibility for participants to make their own decisions, and the presence ofindependent
support of each participant from the mediator. It was noted that, despite the national
legal framework for mediation developed in Ukraine, the outlined sphere of public
relations requires improvement of the relevant legal mechanism and the institutional
basis for its implementation. The results obtained can be used in further studies, as well
as in the development of new and changing the existing regulations that determine the
legal basis of mediation in the practice of implementing relevant legislation
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Introduction

At the current stage of Ukraine’s integration into the EU,
mechanisms of alternative methods of dispute resolution
as the most accessible, time-efficient, and effective pro-
cedures aimed at protecting the rights of individuals and
legal entities are of particular relevance. At the same time,
effective mechanisms for alternative dispute resolution
are not widespread in Ukraine, which is due to both the
lack of proper regulatory support and the unwilling-
ness of the authorities to support such procedures.

The effectiveness of using alternative forms of pro-
tection of relevant rights is confirmed by the practices
of several foreign countries, where up to 80% of cases
in the field of civil, economic, and administrative rela-
tions are considered using such methods (Arseniuk,
2016). The practice of using alternative methods of
conflict resolution as effective ways to resolve disputes
is typical for many countries of the world. In fact, var-
ious types of alternative dispute resolution methods
used to resolve conflicts have been developed in the
United States, in the civil law systems of continental
Europe and the Middle East (Isik, 2016).

Admittedly, previously the parties to dispute reso-
lution preferred filing claims with the judicial author-
ities, i.e.,, conventional dispute resolution procedures.
However, alternative forms of protection have become
popular due to the slow progress of proceedings caused
by such judicial problems as a large burden on the
courts, increased legal costs, complexity and ambiguity
in civil procedure, etc. Thus, alternative dispute resolu-
tion methods have become more popular and better and
are effectively used in many countries around the world.

There are various types of alternative dispute
resolution methods that are used to resolve conflicts
between the parties. Methods of alternative forms of
protection are implemented according to the specific
features of the legislation of the country of application,
sociological factors, customs, traditions (Isik, 2016).
Therewith, alternative dispute resolution methods can
be used either mandatorily or optionally. Some of these
methods may be used by the courts, while the use of
others is not related to judicial activity at all.

The most common alternative ways to resolve dis-
putes are arbitration, mediation, jury trial, ombudsman,
negotiation, reconciliation, etc. (Isik, 2016). Definitions
of alternative forms of protection are not limited to
the above methods. Furthermore, mixed methods are
sometimes used by combining two or more of them,
e.g., mediation-arbitration, etc. However, mediation oc-
cupies a special place among alternative dispute reso-
lution methods.

In the scientific literature, the issue of alternative
methods of dispute resolution and mediation is pre-
sented in the studies of scientists from both general
theoretical and branch sciences. The problems of me-
diation as an alternative method of dispute resolution
are investigated by S. Isik (2016), who emphasizes the

fact that alternative methods of dispute resolution are
effective in any conflict situations. According to Isik, the
use of mediation in resolving a dispute between the par-
ties always leads to effective communication between
them and helps find common ground, the strengths and
weaknesses of their relationship, as well as the possible
consequences of failure to come to mutual agreement.

F.A.H. Al-Khafaji (2021) raises the issue of interna-
tional interest in developing the institution of mediation
as an alternative way to resolve international disputes.
Mediation in an international context is considered as
an alternative idea of coercion, force, and violence that
occurs between conflicting countries. It is considered
an alternative method even in relation to the judiciary,
which is aimed at resolving international disputes be-
tween subjects of international law. A. Tvaronaviciené
et al. (2022) thoroughly analyse the development fea-
tures and problems of implementing the European me-
diation model in the Baltic States (Latvia, Lithuania, and
Estonia). Scientists have identified two general issues:
a low level of public awareness about mediation and a
lack of relevant statistical data in a particular area.

Ukrainian legal science also pays attention to
the investigation of the legal nature of mediation by
representatives of various branches of law. Thus,
S.T. losypenko (2019) carried out a systematic scien-
tific analysis of the possibility of using mediation in
the settlement of private legal disputes. The scientist
determined the effectiveness of the legal regulation
of this method of resolving private legal disputes and
provided suggestions and recommendations for fur-
ther improvement and proper use of mediation legisla-
tion. K.S. Tokarieva (2021) investigated the theoretical
generalization and solution of the scientific issue, the
content of which is to reveal the essence of administra-
tive legal regulation of mediation, conducted a compre-
hensive theoretical legal characterization of its current
state and development trends.

However, the beginning of the development of a
new legislative framework in Ukraine, which governs
the legal basis of mediation and meets generally rec-
ognized standards in alternative dispute resolution
methods, determines the relevance of the subject un-
der study.

The purpose of this study was to analyse interna-
tional, European, and national regulations that define
the legal framework of mediation, to investigate scien-
tific approaches to the characterization of this sphere of
public relations, as well as to outline the prospects for
the development of legal support for mediation as an
alternative way to resolve disputes in Ukraine.

Materials and Methods

When drafting this paper, several methods generally ac-
cepted by legal science were used. Among the general
scientific methods, this study employed the dialectical
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method, formal logical, method of analysis and synthe-
sis, and among special legal methods - comparative
legal and formal legal methods. Using the dialectical
method, the trends in the development of mediation as
an alternative method of dispute resolution and its im-
pact on the political, economic, and social factors of so-
ciety’s development were investigated. The formal log-
ical method contributed to the characterization of the
terminology used in this study. The method of analysis
was used to investigate the papers of scientists on the
subject under study, as well as in the characterization
of international, European, and national legislation on
mediation. The synthesis method allowed determining
the place of regulations governing mediation relations
in the legislation of Ukraine. The comparative legal
method is used in the analysis of national legislation,
international legal acts, and EU legislation on the issues
under study. The formal legal method contributed to
the investigation of the content of legal norms of the
relevant legislation and the definition of prospects for
its development.

The main provisions and results of the present
study were formulated based on the analysis of inter-
national, European, and Ukrainian legislation, as well as
the legislation of foreign countries. Specifically, the fol-
lowing provisions were used in this study: recommen-
dation Rec (2002) 10 of the Committee of Ministers to
member States on mediation in civil matters (2002),
Recommendation No. R (99) 19 of the Committee of
Ministers to member States concerning mediation in
penal matters (1999), Recommendation No. R (98) 1 of
the Committee of Ministers to member States on family
mediation (1998), Recommendation No. R (2001) 9 of
the Committee of Ministers to member states on alter-
natives to litigation between administrative authorities
and private parties (2001), Directive 2008/52/EC of
the European Parliament and of the Council of 21 May
2008 on certain aspects of mediation in civil and com-
mercial matters (2008), as well as Ukrainian regulations,
namely the Law of Ukraine “On Mediation” (2021).

Results and Discussion

The emergence and development of mediation as an
alternative method of dispute resolution in the world
Mediation is one of the widely recognized, accepted,
and used methods of alternative dispute resolution.
The word “mediation” comes from the Latin words “me-
diare” (intervene) and “medius” (middle).

Mediation is a social phenomenon that has a long
history, has its roots in many cultures and has been
known to various civilizations over long successive his-
torical eras. Mediation, before it became a legal means
of resolving disputes, was recognized as a social phe-
nomenon. Even in ancient times, mediation was a part
of public life and played a vital role in organizing social
relations for thousands of years (Isik, 2016). Mediation
was used as a means of resolving social conflicts.
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Mediation is native to the United States. The first
immigrants used public mediation to peacefully resolve
their social disputes. It is also worth mentioning the
significant role of American legal scholars in the devel-
opment of mediation as an institution, who focused on
the need to use mediation as an alternative to judicial
proceedings. The United States also plays a leading role
in developing legislation related to mediation. In 1898,
the first Erdman Act was passed, which governed the
use of mediation to resolve labour disputes in the field
of railway transport (Al-Khafaji, 2021). Presently, the
development of mediation in the United States is at a
prominent level.

In the United States, the entire legal system focuses
on ensuring that most disputes are resolved voluntar-
ily before going to the judiciary. Often, the trial may
be suspended to ensure that the parties can contact a
mediator. Without mediators in the economic, political,
and business spheres, no considerable negotiation pro-
cess takes place in the United States; media outlets are
published that cover aspects of mediation; appropriate
dispute resolution mediators are created, and private
and public mediators exist.

But the level and speed of mediation in the UK is
lower than in the US, and the reason for this is due to
the differences that exist between American and British
society, since the British prefer to go to the judiciary
(Al-Khafaji, 2021). Mediation is given less attention in
the UK than in the US. Legislatively, mediation in the UK
was first applied to family and labour relations in the
mid-1970s, while the Civil Justice Reform Act of 1990
introduced judicial mediation (Al-Khafaji, 2021).

However, the issue of mediation as an alternative
method of dispute resolution in the UK has become rel-
evant due to the discrepancy between the court costs of
considering cases in courtand the result of such proceed-
ings. Thus, according to a British organization that spe-
cializes in using mediation methods to resolve disputes,
legal entities pay over 33 billion pounds a year to resolve
conflicts in court (Conflict costs business..., 2006).

Mediation methods of resolving disputes in their
modern sense began to develop in the 1960s. First of
all, mediation became popular in the countries of the
Anglo-Saxon legal system - USA, Great Britain, Australia,
and later it began to be implemented in European coun-
tries (Fedchyshyn, 2018). In several countries, me-
diation has become part of the legal system and legal
culture. These states have adopted regulations govern-
ing this dispute resolution mechanism. Presently, medi-
ation in the world is a recognized and popular mecha-
nism for ensuring the protection of rights.

Scientific approaches to the interpretation of media-
tion as a non-jurisdictional form of protection

Scientific sources present different opinions on the in-
terpretation of the term “mediation”. Thus, M. Kuzmina
considers mediation as a certain procedure of a
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voluntary and confidential nature, according to which
the parties, using a neutral third party, find an agree-
ment on their dispute (Fedchyshyn, 2018). According
to A.A. Maksurov, mediation is the activity of a third
party prescribed by legal regulations as an interme-
diary between the parties to a legal conflict, which
does not have the authority to consider the dispute on
its merits, but creates conditions for reconciliation of
the parties to the conflict and resolution of the corre-
sponding dispute between them (Fedchyshyn, 2018).
0.V. Belinska (2011) defines mediation as a method of
voluntary resolution of a dispute situation, where the
mediator, during the established procedure, involves
the parties to the conflict in direct negotiations to make
a joint decision that would solve the existing problem.
D.V. Fedchyshyn (2018) defines mediation as a negoti-
ation process where the mediator is its organizer and
accompanies negotiations in such a way that the parties
to the conflict reach the most optimal agreement between
them, which would satisfy both parties and as a result of
which the dispute between the parties would be resolved.

The opinions of foreign scientists on this issue are
also interesting. Thus, K.K. Kovach (2004) considers
mediation as a process where a neutral third party cre-
ates a certain basis for facilitating the resolution of a
conflict between the parties to a dispute. The task of
the mediator is to create conditions for communication
between the parties and help them resolve the main
points of the conflict that are essential for resolving the
dispute. Some authors (Riskin et al., 2014) recognize
that it is during the mediation process that the media-
tor helps the parties to the conflict to negotiate, thusly
to ensure the resolution of the dispute and the execu-
tion of the relevant agreement. According to scientists,
mediation has the following features: 1) the voluntary
nature of the process, during which the mediator, who
mustbe a disinterested person, helps the parties resolve
their dispute; 2) various forms of mediation, which are
represented by different models; 3) the parties to me-
diation have the opportunity to directly influence the
procedure and result of mediation (Riskin et al,, 2014).

Thus, mediation is an alternative method of dispute
resolution, which involves a third neutral party - a me-
diator, through which the parties to the conflict must
come to the most favourable and satisfying interests
of both parties of the agreement, as a result of which
the contradictions between them would be resolved.
The purpose of mediation is to help the parties volun-
tarily, independently, and promptly resolve the dispute
among themselves. The mediator is obliged to unite the
parties interested and facilitate them to reach a mutual
agreement, resolve the dispute between them.

The advantages of mediation as an alternative
method of dispute resolution are as follows: flexibility,
speed, confidentiality, and maintaining friendly rela-
tions between the parties to the procedure (Al-Khafaji,
2021).

Mediation differs from other conflict resolution
methods in that it does not involve time-consuming,
complex formal procedures, but rather is an easy and
flexible method aimed at achieving fair results for the
parties to the conflict (Mistelis, 2003).

Mediation procedures are practical procedures
that keep up with the times, an element of the speed
era (Al-Khafaji, 2021). Speed is one of the advantages of
mediation, as opposed to a legal dispute. Mediation en-
sures that the parties receive quick decisions. In some
cases, procedures can even last from two to four hours,
and rarely a longer time is needed. This process directly
depends on the mediator’s skills, their persuasiveness,
scientific abilities, and experience in managing the me-
diation process.

The principles in the judicial system are the trans-
parency of sessions and their public nature. Mediation,
however, differs by secrecy and privacy. The secrecy
that distinguishes mediation procedures encourages
the parties to freely engage in dialogue, make state-
ments and testimonials, and make concessions at the
negotiation stage with complete freedom, without the
permission of the court or any other party. Mediation
is generally confidential and consensual (Nolan-Haley,
2004; Nolan-Haley, 2009). This is considered one of the
main advantages of mediation in many countries.

Litigation usually involves escalating disputes be-
tween two conflicting parties and widening the gap
between them throughout the process. Mediation is a
way of combining differing opinions to reach a solu-
tion that resolves all conflicting differences between
the parties (Pauliat, 2008). Mediation allows turning
dead ends into proposals and solutions (Pauliat, 2008)
without having a winning party and a losing party, since
everyone in mediation wins because the solution satis-
fies both parties. This means that the two parties to the
dispute will stay in their previous relationship without
any tension between them.

Scientific literature also describes several types of
mediation that take place in practice. These include
transaction mediation, judicial mediation, private me-
diation, and international mediation.

Transaction mediation. In this type of mediation, a
transaction is considered as an agreement between the
parties to appoint a mediator who will be tasked with
reconciling the parties in case of a conflict situation
that may further arise (Al-Khafaji, 2021). This type of
mediation can be represented by two types: 1) simple
agreement mediation, according to which the parties to
the dispute agree to resort to mediation on their own
initiative or at the conclusion of a contract, or when a
dispute arises between them (Rasnic, 2004); 2) media-
tion/arbitration agreement, which is based on the pro-
vision in the contract that in case of a dispute, it shall
be referred to a mediator, and if its settlement is im-
possible through mediation, the mediator becomes an
arbitrator (Al-Khafaji, 2021). This type of mediation is a
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mixture of mediation and arbitration, where the parties
try to resolve a dispute without appealing to a judicial
body - if the first method fails, then using the second.
Judicial mediation. Judicial mediation was based
on the idea of the American professor Frank Sander
(multi-door courthouse), the essence of which was to
change the approaches to the judicial process, namely,
the use of mediation and other alternative procedures
for which the judicial authorities are responsible (Shaw,
1998). This type of mediation is applied directly by the
judge, who appoints a third party to help resolve the dis-
pute. A judge may order judicial mediation if they find
thatitisindeed necessary in the interests of both parties.
In foreign countries, there are several approaches
to the use of mediation during court proceedings. Ac-
cording to one of the approaches, the judge invites the
parties to appeal to mediation services during the trial.
However, this approach was not popular because law-
yers or other representatives of the parties involved in
the proceedings prevented it. Pilot projects of this na-
ture took place in the Central Land Court of London in
1996-1998, the Court of Appeal of Great Britain, as well
as in the courts of Australia, New Zealand, Canada, and
various states of the USA. The attempt to introduce a
different practice of using mediation, i.e.,, to introduce
mandatory mediation, was also not supported. The
case was not accepted for consideration by the judi-
cial authorities until the parties used mediation proce-
dures. In essence, this was another formal procedure to
be applied to resolve the dispute (Fedchyshyn, 2018).
However, the issue was not the mandatory or optional
nature of mediation during court proceedings, but the
effectiveness of its application by the judicial authorities.
Private mediation. This type of mediation is provided
by a group of private organizations or private mediators
in exchange for a certain fee for their services. Many de-
veloped countries use this type of mediation, such as
the United States, Canada, and the United Kingdom.
International mediation. Mediation is international
if all or most of its elements are in contact with more
than one country or are distributed among several
countries. International mediation is usually political
or linked to an international contract for the move-
ment of funds, goods, and services across state borders
(Tarman, 2016). The Model Law of the UN Commission
on International Trade Law (UNCITRAL) of 2002 lists
the cases when mediation is international: if the main
offices of the parties to the mediation agreement were
located in different countries at the time of its conclu-
sion; if the headquarters of the parties’ companies are
in different countries (Al-Khafaji, 2021).

Legal consolidation of the mediative form of protec-
tion in international and national legislation

Currently, the term “mediation” is widely used in both
international and national legislation. The formal defi-
nition of the term “mediation” is given in the Model
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Law of the UN Commission on International Trade Law
(UNCITRAL) on international commercial arbitration
procedures (UNCITRAL Model Law..., 1985). The Model
Law establishes mediation as a procedure by which, at
the initiative of the parties, a mediator is involved in the
process, whose purpose should be to reconcile the par-
ties to a dispute that has arisen in a contractual or other
relationship between the parties. However, the media-
tor is not entitled to influence the dispute settlement
process itself by imposing ways to resolve the conflict.

At the EU level, the normative definition of “medi-
ation” is enshrined in Recommendation Rec (2002)10
of the Committee of Ministers to member States on me-
diation in civil matters (2002), which is regulated as a
procedure for resolving disputes, within which parties
to a conflict, through professional mediators, negotiate
problematic issues to reach a compromise. Some legal
acts of the Council of Europe define the specific features
of applying alternative methods of dispute resolution
in certain branches of law. This group of acts includes:
1) Recommendation No. R (99) 19 of the Committee of
Ministers to member States concerning mediation in
penal matters (1999); 2) Recommendation No. R (98) 1
of the Committee of Ministers to member States on fam-
ily mediation (1998); 3) Recommendation Rec (2001) 9
of the Committee of Ministers to member States on al-
ternatives to litigation between administrative authori-
ties and private parties.

The term “mediation” is also legally defined in Di-
rective 2008/52/EC of the European Parliament and of
the Council of 21 May 2008 on certain aspects of medi-
ation in civil and commercial matters (2008), according
to Article 3 whereof mediation is considered as a pro-
cedure with an appropriate structure, through which
the disputants attempt to independently and voluntarily
reach an agreement to resolve the conflict with the sup-
port of a third neutral party - a mediator. Mediation can
be carried out on the initiative of the parties to the dis-
pute themselves, or at the suggestion of a judicial body;,
or according to the provisions of international legal acts.

In compliance with the requirements of this Direc-
tive, most European countries have adopted national
regulations on mediation. In Germany, the Law “On Medi-
ation” (Deutsches Mediationsgesetz, 2012) was adopted
on July 26, 2012. The provisions of the Law define proce-
dures for the peaceful settlement of disputes through de-
tailed regulation of this process in the German Civil Pro-
cedural Code. Thus, according to the Civil Procedural
Code of Germany, in the procedural documents that in-
itiate judicial proceedings, the parties to the conflict
must necessarily specify the mediation measures that
they have taken and the result of considering the dispute
through mediation. Based on the results of successful
dispute resolution through mediation, an agreement is
concluded between the parties, which is certified by an
intermediary (lawyer or notary) and has the status of an
enforcement document (Pashkova, 2020).
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The Civil Procedural Code of Germany also estab-
lishes a list of categories of cases that must necessar-
ily begin with the mediation procedure. These are dis-
putes of a property nature, subject to district courts,
and the price of which does not exceed 750 euros; land
disputes between neighbouring landowners and land
users; disputes in cases about the protection of honour
and dignity (Fedchyshyn, 2018).

Presently, the idea of developing the institution of
mediation in the Ukrainian legal system is supported by
most lawyers. This absolutely corresponds to the cho-
sen course of Ukraine towards harmonizing national
legislation with the legislation of EU countries, where
mediation is given considerable attention. Mediation is
promoted as a promising and optimal dispute resolu-
tion tool for protecting rights because it is character-
ized by minimal losses for its parties.

Ukraine’s attempts to implement the legal mech-
anisms of the internationally recognized mediation
procedure, as well as to perform its obligations to im-
plement international standards in this regard, found
a place in the Decree of the President of Ukraine
No. 361/2006 “On the Concept of Improving the Judi-
cial System for Establishing a Fair Trial in Ukraine Ac-
cording to European Standards” (2006). This Decree
focuses on the need to introduce alternative methods of
dispute resolution into the Ukrainian legal system; pop-
ularization of such methods of conflict resolution in so-
ciety; use of the right to appeal to the judicial authorities
for protection of violated rights only in exceptional cases.

Until recently, the legislation of Ukraine did not con-
tain a definition of the term “mediation”. Although, sev-
eral regulatory documents used the term “mediation”.
This is the Law of Ukraine “On Free Legal Aid” (2011),
Art. 1, The Concept of the Development of Criminal Jus-
tice for Minors in Ukraine, approved by the Decree of
the President of Ukraine No. 597/2011 dated May 24,
2011 (2011), item 3, and some others.

In 2016, the Order of the Ministry of Social Policy
of Ukraine No. 892 dated August 17, 2016 approved the
State Standard of Mediation Social Service, according
to the provisions of which mediation is defined as “a
method of resolving conflicts/disputes, through which
the parties to the conflict/dispute within the regulated
procedure involving a mediator, attempt to reach an
agreement to resolve the conflict/dispute” (Order of the
Ministry of Social Policy..., 2016). According to the Law
of Ukraine “On Social Services” (2019), the procedure for
providing a social service - mediation - was defined.

Since 2019, the pilot project “Rehabilitation pro-
gram for minors suspected of committing a criminal of-
fence” has been implemented in Ukraine, approved by
the Order of the Ministry of Justice of Ukraine and the
General Prosecutor’s Office of Ukraine No. 172/5/10
dated January 21, 2019 (Order of the Ministry of Jus-
tice...,, 2019). Since then, mediation has been actively
used in solving criminal cases involving minors who

have committed a criminal misdemeanour or a minor
crime.

However, numerous attempts to regulate mediation
in the special law were never successful, which meant
a clear lack of legally defined principles concerning the
legal status of the mediator, the rights and obligations
of participants in the mediation procedure and other im-
portant parties to the procedure under consideration.

One of the first was the Draft Law of Ukraine “On
Mediation” (Draft Law of Ukraine No. 7481...,, 2010),
according to which mediation was defined as “a
pre-trial quick and effective method of resolving dis-
putes through a mediator”. However, due to the consid-
erable number of shortcomings that this project con-
tained, on the recommendation of the Verkhovna Rada
of Ukraine Committee on Justice, it was withdrawn and
removed from consideration in the Verkhovna Rada of
Ukraine.

On December 17, 2015, a new Draft Law of Ukraine
“On Mediation” (Draft Law of Ukraine No. 3665..., 2015)
was submitted. According to the Explanatory Note,
the submitted Draft Law is primarily aimed at imple-
menting the provisions of Directive 2008/52/EC of the
European Parliament and of the Council in the national
legislation of Ukraine. However, the Verkhovna Rada of
Ukraine also did not support this project.

Another Draft Law “On Mediation” was submitted
for consideration on December 28, 2019 (Draft Law of
Ukraine No. 2706..., 2019). It made provision for the
establishment of legal grounds and procedures for the
implementation of mediation in Ukraine. Specifically,
it defined the areas of application of mediation - from
proceedings concerning civil, land, family, labour rela-
tions to criminal ones; such principles of conducting
this procedure as voluntariness, confidentiality, inde-
pendence, and neutrality, impartiality of the mediator,
as well as self-determination and equality of the parties
to mediation; the status of the mediator, the procedure,
and conditions for its preparation; the procedure for
applying mediation before/during/after applying to
the court. This Draft Law also proposed to outline the
legal status of the mediator and the parties to media-
tion, the mechanism for conducting it, as well as the
terms of the mediation agreement and the agreement
on resolving the conflict (dispute) based on the results
of this reconciliation procedure. However, this Draft
Law was also turned down.

On August 7, 2020, Ukraine adopted the UN Con-
vention on International Agreements on the Settlement
of Disputes by Mediation. Pursuant to the provisions of
the Convention, the procedure for developing an appro-
priate regulatory framework has been initiated, which
resulted in the submission of the Draft Law “On Medi-
ation” (Draft law of Ukraine No. 3504..., 2020) to the
Verkhovna Rada of Ukraine, which was adopted on No-
vember 16, 2021 and entered into force on December
15,2021.
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The Law of Ukraine “On Mediation” (2021) consoli-
dates the legal basis and mechanism for the implemen-
tation of mediation as an out-of-court method of conflict
(dispute) resolution, the principles of mediation, the le-
gal status of a mediator, the principles of their training
and other issues regulated by this procedure. The said
Law specifically prescribes that mediation is “an out-
of-court, voluntary, confidential, structured mechanism
in which the parties, through one or more mediators,
try to prevent the occurrence or resolve a conflict (dis-
pute) through negotiations”. At the same time, a medi-
ator is “a neutral, independent, impartial person who
implements mediation and has special skills for this”".
According to the Law, mediation procedures extend to
public relations in “cases arising in civil, family, labour,
economic, administrative spheres, as well as in cases of
administrative offences and criminal proceedings, for
reconciliation of the victim with the suspect (accused)”
(Article 3).

Notably, before the adoption of the special law, me-
diation was actively used primarily by public organiza-
tions, institutions, and services in the field of social pro-
tection and social security, i.e., it was distributed as a
service in social work. While as part of judicial practice,
it did not receive an institutional level. The judicial sys-
tem and mediation in Ukraine followed parallel paths
and therefore mediation was not integrated into the
judicial system and did not strengthen it (Romanadze,
2022). In addition, the judicial system has not yet fully
recognized the significance of this phenomenon, its
role in establishing the rule of law and access to justice
(Drozdov et al,, 2021).

However, Article 3 of the Law of Ukraine “On Media-
tion” (2021) stipulates that any person can apply to the
mediation procedure both before their appeal to the ju-
dicial authorities to protect a violated or disputed right
or interest, and during the trial, or even at the stage of
execution of a court decision. This Law also amended
the Economic Procedural Code of Ukraine, the Civil
Procedural Code of Ukraine, and the Code of Ukraine
on Administrative Procedure (Law of Ukraine “On Me-
diation”, 2021). Specifically, it stipulates that if during
the preparatory court session, the parties agree to an
out-of-court settlement of the dispute through medi-
ation, the court must suspend the proceedings on the
case. If an agreement is reached based on the results
of the procedure, the court shall reimburse the plaintiff
60% of the court fee paid. These changes should un-
doubtedly have a positive impact on the judicial system.
The main reason for the development of mediation in
most countries of the world is the workload of the ju-
dicial system. Because even small disputes require a lot
of time and resources to resolve them in court, not to
mention more important cases that go to court.

Therewith, the Law of Ukraine “On Mediation”
focuses only on general issues of mediation devel-
opment in Ukraine, without providing specifics on
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the introduction of judicial mediation (Tsuvina &
Vakhonieva, 2022). However, the development of this
particular type of mediation is one of the strategic tasks
of introducing alternative models of dispute resolution
in Ukraine and reforming the judicial system. Further-
more, some other provisions of the Law on mediation
are subject to improvement and adjustment to interna-
tional standards. Specifically, the Law defines the cate-
gories of disputes where mediation cannot be applied,
but among them only those that relate or may relate to
the rights and legitimate interests of third parties who
are not parties to this mediation are prescribed. The
legislators did not consider the provisions of Article 1
of Directive 2008/52/EC (2008), according to which
the Directive does not extend its effect to disputes in
the tax, customs, and administrative spheres, or the
responsibility of the state for actions or inaction in the
exercise of state power.

However, the adoption of the Law of Ukraine “On
Mediation” (2021) is really an expected moment in the
development of Ukrainian society. The only thing that
can be an obstacle to the widespread use of the medi-
ation procedure is a lack of awareness of its capabili-
ties, and public distrust in this procedure. Moreover,
the main constraint on the development of mediation
is the lack of a full-fledged regulatory framework in the
subject under study.

Conclusions

According to the results of the present study, media-
tion is a socio-legal phenomenon, the emergence and
development of which as a social institution has been
determined by social needs and the ability to influence
the development of a new culture of conflict-free rela-
tions in society, producing new norms and models of
social behaviour, perfecting a system of ethical values
and effective public cooperation. It was established that
the legal content of mediation is manifested in its main
purpose - regulation and ensuring law and order. The
analysis of the relevant legislation helped establish that
Ukraine has already created conditions for the estab-
lishment of mediation as a legal institution in compli-
ance with the provisions of international acts governing
the settlement of disputes based on the results of medi-
ation. The introduction of the institution of mediation
at the state level is conditioned upon Ukraine’s attempt
to harmonize its national legislation with EU legisla-
tion, where the development of mediation is at a prom-
inent level. The introduction of legislative grounds for
the establishment and development of mediation as an
alternative dispute resolution in Ukraine is one of the
priorities of national strategic documents in the field of
justice and human rights, as well as international regu-
lations and EU directives.

During the present study, it was found that the cur-
rent Ukrainian legislation is more consistent with gen-
erally accepted international standards in the field of
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mediation. Ukraine has adopted a special law, defined
the legal mechanism for conducting mediation as an al-
ternative procedure for dispute resolution, outlined the
legal status of a mediator, and other issues related to
this procedure. Furthermore, the analysis of Ukrainian
regulations indicated two main models of mediation
that are appropriate to use in Ukraine: out-of-court
(private) and judicial mediation, the harmonious com-
bination of which should demonstrate its effective-
ness, which is confirmed by international practices.
However, the development of a legislative framework

on this issue is not enough, and it is necessary to intro-
duce a corresponding legal mechanism for implement-
ing mediation as an alternative method of dispute res-
olution. In this regard, further research will be aimed
at perfecting the mechanism of legal regulation of me-
diation in terms of procedural aspects of mediation,
as well as institutional support for the functioning of
mediation forms of protection. The results of this study
can be used in subsequent research of the issues raised,
as well as in the law-making to develop new and amend
the current regulations of Ukrainian legislation.
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AHomayis

AkTyanpHicCTb 06paHOi TEMHU [JOC/IiPKEHHS] 3yMOBJIEHO THM, 1[0 TIOCHUJIEHHSI €BpoiHTerpauii YkpaiHu BuMarae
BIPOBa/KeHHsI B Hal[iOHAJbHOMY 3aKOHOJABCTBI W MpaKTUI HOBUX, aJbTePHATUBHUX CIOCOGIB BUpilIeHHS
CHOpiB, cepesi IKUX BaXKJIMBe Micle 3aiiMae Meaianis, pyHKIioOHYBaHHS SIKOI yCHiLTHO 3apeKOMeH/iyBaJso cebe
B PO3BHMHEHHUX €BPONENCHKUX KpaiHax. MeTow po6oTH 6yJo 3’scyBaTH Cy4acHUM CTaH PO3BUTKY IPaBOBOIO
3abe3nevyeHHs Mejiauii B YkpaiHi, OKpecJUTH NepCHeKTHBHU VAOCKOHAJIEHHs IPaBOBOr'O PEryJOBaHHSA 3
ypaxyBaHHSM Mi>KHApPOJHUX Ta EBPONENChKUX CTaHAApTIB Y chepi Meaianil. Y focikeHHI BAKOPHCTAHO CUCTEMY
3araJJbHOHAyYKOBUX MeTO/iB Mi3HaHHA (JiaJleKTUYHUN MeTo/, GopMabHO-JIOTIYHUN MeTOo/, MeTo/| aHaJli3y Ta
CHUHTEe3Y), a TaKOX CHeliaJIbHO-IOpUAUYHUX MeTO/IiB (MOPiBHAJIBHO-NIPAaBOBUIN MeT0/l, pOpMaTIbHO-IOPUAUIHUN
MeToA). ¥ cTaTTi mpoaHai3oBaHO MiXKHAPOJHUH i HAI[iOHAJILHUH JIOCBi/l MPaBOBOTO pery/jrBaHHA Mefialii B
CUCTeMi aJbTepPHAaTUBHUX CNOCO6GIB BHUpimieHHs crnopiB. OxXxapakTepU30BaHO JOKTPHUHAJbHI MW 3aKOHOJaBYi
MiAX0AW 10 TIyMayeHHS iHCTUTYTy Mejialii, BA3HAU€HO OCHOBHI MOT0 IepeBaru B CUCTEMIi aJibTEPHATUBHUX
cnoco6iB BUpilIeHHSI CIIOPiB, OKpecjeHo THUMU MeAialii, a TaKoXX PO3KPUTO 3MICT OCHOBHHUX MiXXHapOJHUX,
€BpOIENChKUX | HalliOHA/IbHUX HOPMAaTUBHUX aKTiB, 1[0 perJIaMeHTYIOTh BiiHOCHHU Y cepi Meaianil. BusHaueHo,
1o Mejjialis nocizae npioputeTHi no3ulil B Mi>kHapoAHiK npakTULi po3B’sa3aHHS KOHQIIIKTIB, OCKIJIbKA 3HAYHO
edekTuBHiIIa, HiX cyfoBi Ta aAgMiHicTpaTUBHI dopMuU 3aXUCTy NpaB i 3aKOHHUX iHTepeciB. OBrpyHTOBAHO, 110
MpUBAGIUBICTL MeAiallii mojsirae caMe B MPOCTOTI Ta 3PYYHOCTI NMpoLeAypH, CIOKIHHIA aTMocdepi Aiasory Ta
000B’sI3KOBOCT] ypaXyBaHHS AYMOK yCiX 3a/Iy4eHUX CTOPiH. 3’sicOBaHO, 10 I[edl MPaBOBUM iIHCTUTYT 3aCHOBAaHO
Ha J00POBIJILHOCTI, KOHQIEHLINHOCTI, HeynepeMKeHOCTI Ta HEUTPaJbHOCTI, MOXJIMBOCTI JJis yYacCHHUKIB
CaMOCTIiHHO yXBaJIIOBAaTH pillleHHs, HASBHOCTI He3aJIeXKHOI NiZITPUMKH KO’KHOI'0 3 YYaCHUKIB 3 60Ky MeJjiaTopa.
3ayBakeHo, 1110, HE3BaXKAI0YW Ha po3pobJsieHy B YKpaiHi HalioHa/JbHY MPaBOBY 6a3y IoJl0 MeAiallii, okpecieHa
cdepa cycniyibHUX BiIHOCUH NOTpeby€e BJOCKOHAIEHHS BiZ[TOBiHOTO MPaBOBOT0 MexXaHi3My Ta iHCTUTYI[ilHOI
OCHOBM Horo peasisanil. OTpuMaHi pe3y/bTaTH MOXYTb BHUKOPHUCTOBYBATHUCA y NOAAJNBIIMX HAyKOBUX
JLOCJII/PKEHHSIX, a TaKOX y pOo3po06J/ieHHI HOBUX 1 3MiHI YHHHUX HOPMAaTUBHO-NPABOBUX aKTiB, AKi BU3HAYAIOTb
NIpaBOBI 3acajy MeJialil B IpaKTUL i peasisanii BiAnoBiHOr0 3aKOHOJaBCTBA

Katouosi cioea: anprepHaTHBHI GOPMU 3aXUCTY, HEOPUCAUKLINHI popMu 3axucTy, MeJjiaTuBHI popMu 3aXucTy,
Me/liaTop, IPAaBOBHUH CIip, NpaBOBUN KOHPIIIKT
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