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Revised: 29.05.21 addressed - patient safety as prevention, avoidance, minimization of
Accepted: 12.06.21 adverse effects of treatment. Normatively established obligation of the
provider of the medical service (i.e., on its own initiative, which does
not require prior consent or coordination with the patient) to provide
information to the consumer. In the article, on the basis of an analysis
of existing national legislation, judicial cases and theoretical, legal
sources, explores issues relating to the realization and safeguarding
of personal non-property rights that ensure the natural existence of
an individual (art. 282-286 of the Civil Code of Ukraine) and legal
mechanisms for protecting consumers’ rights to information in the
field of health care. The case law and the practice of the Constitutional
Court of Ukraine in resolving cases on recognition and protection of the
right to information about the state of health of a person are studied.
The proposals to address the shortcomings of legal regulation in the
study area are distinguished. The purpose of the article is an analysis
of legislation and case law on the exercise of personal non-property
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rights in the field of health care. The issues of compliance with the regulatory requirements
for the confidentiality of medical information in sick leaves, which still remain unresolved,
are considered, especially considering the formation of a web-based service to ensure
information interaction of the electronic health care system with the Electronic Register of
sick leaves. Medical information, that is, a certificate of the state of health of a person, his or
her medical history, the purpose of the proposed research and treatment, the prognosis of
the possible development of the disease, including the existence of a risk to life and health,
according to its legal regime refers to confidential, that is, information with restricted access.
The introduction of effective legal mechanisms should help to improve the level of protection
of rights, freedoms and interests of citizens. The issue of obtaining information on the state
of health of a person by its heirs is a promising one and one that requires amendments to the
legislation

Keywords: Personal intangible rights, restrictions on the exercise of personal non-property

rights, information, health information

Introduction

In terms of the content, and to the extent that
it objectively enables a conscious decision to
be made, regardless of the medical specificity
of the information that characterizes the ob-
ligations to be undertaken, and sets out their
limits, such information must demonstrate
that the violation of these limits is wrongful
for the information which, in an accessible
form, discloses the danger that the medical
effect, its attendant or further consequences
are concealed [1].

The purpose of the article is an analysis
of legislation and case law on the exercise of
personal non-property rights in the field of
health care. A large number of representa-
tives of the civil sciences have been involved
in the realization of personal non-property
rights that ensure the social existence of a
natural person. Some aspects of the legal reg-
ulation of the exercise of personal non-prop-
erty rights have been studied in the works of
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0. Kokhanovska, R. Stefanchuk, R. Shyshka,
0. Shtefan, O. Yavorska and others.

Results and Discussion

The corresponding position is justified by
Article 285 of the Civil Code of Ukraine [2],
item 4 of Article 4 of the Law of Ukraine “On
Protection of Consumer Rights” [3] - Con-
sumers, when concluding, amending, execut-
ing and terminating contracts, are entitled
to necessary, accessible, reliable and time-
ly information in the state language about
the products, their quantity, quality, assort-
ment, its executor, as well as Article 39 of
the Fundamental Principles of Healthcare
Legislation of Ukraine [4]. The other “party”
with regard to provision of information by
the executor of the agreement on provision
of medical services is the category - med-
ical secrecy provided for by Article 40 Fun-
damental Principles [4]; the issue of its
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disclosure through the implementation of
the procedure for filling in the inoperability
sheet and the implementation of the right
patient (their representative) or heir to such
information. The Inoperability Leaf is an ele-
ment of primary medical documentation and
contains, inter alia, information (diagnosis -
cipher of diagnosis according to the Interna-
tional Statistical Classification of Diseases
and Related Health Problems of the 10th re-
vision) that constitutes medical secrecy. The
relevant provisions are contained in the In-
structions on how to fill in the inoperability
sheet (item 3.2.) [5]; the procedure of organ-
ization of maintenance of the electronic reg-
ister of inoperability sheets and provision of
information from it (part 8, item 10; part 6,
item 13) [6].

The Ministry of Economy, Trade and Ag-
riculture approved two national classifiers of
the Ministry of Health of Ukraine, which will
be used by medical workers of all health care
institutions for encoding of diagnoses and
medical interventions in the electronic health
care system [7]. It will be used in the forma-
tion and implementation of the system of fi-
nancing health care institutions in Ukraine,
which provide specialized outpatient and
hospital medical care.

The issue of compliance with the regula-
tory requirements of confidentiality with re-
gard to such information is still unresolved,
the more so considering the formation of a
web-oriented service to ensure information
interaction of the electronic health care sys-
tem with the Electronic Register of Inopera-
bility Leafs [8].

The exercise of the right of the patient
(their representative) or heir to information

that constitutes medical secrecy and infor-
mation about the state of health, including
the right to review relevant medical docu-
ments that relate to the state of health, is a
problematic issue in the contract on the pro-
vision of medical services. If talking about
the implementation and enforcement of per-
sonal non-property rights, which ensure the
natural existence of an individual (Articles
282-286 of the Civil Code of Ukraine [2]), the
legal mechanisms of legislation on consumer
protection, legislation on information - pro-
vide an opportunity for the appropriate im-
plementation.

However, obtaining information from
medical records to determine the cause of
death of a person by its heirs is a complex
process. For example, the decision in case
No.201/2923/19 of the Oktyabrskiy District
Court of Dnipro satisfied the claim against
the Communal enterprise “Dnipropetrovsk
LI. Mechnikov Regional Clinical Hospital”
about demanding the appropriate medical
documentation from the patient’s chart [9].
The health care institution refused to pro-
vide full information, disassociating part of
it, and justified it as a medical secret and one
that concerned the patient (daughter of the
plaintiff) personally.

The law grants the rightin the event of an
individual’s death to members of her family
or other individuals who are authorized by
them, to be present during the study of the
causes of her death and to familiarize them-
selves with the findings regarding the causes
of her death, as well as the right to appeal
these findings to the court [2; 4]. However,
only persons who belong to the first line of
heirs are discussed [2], and if the inheritance
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is called on representatives of other queues,
then respectively they are deprived of the
right to obtain relevant information. They
will not be able to “use” the right to termi-
nate the contract for the provision of medical
services and return the money paid for the
goods [3], respectively, because it is possible
to prove “poor quality medical services” only
on the basis of the conclusion of an expert
who needs medical documentation.

Medical information, that is, a certifi-
cate of the state of health of a person, their
medical history, the purpose of the proposed
research and treatment, the prognosis of the
possible development of the disease, includ-
ing the existence of a risk to life and health,
according to its legal regime refers to confi-
dential, that is, information with restricted
access. A doctor is obliged, at the request of
the patient, his family members or legal rep-
resentatives, to provide such information in
a complete and accessible form. In special
cases, as provided for in article 39, para-
graph 3, of the Fundamental Principles [3],
when full information may be harmful to the
patient’s health, the doctor may restrict it. In
this case, they inform the patient’s family or
legal representative, taking into account the
patient’s personal interests. The same is true
when the patient is unconscious. In cases
of refusal or willful with holding of medical
information from the patient, members of
their family or legal representative, they may
appeal directly to the court against the doc-
tor’s acts or omissions, or to a medical insti-
tution or health authority of one’s choice.

The rules on the use of information re-
lating to medical confidentiality - informa-
tion about a patient, as opposed to medical
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information - information for a patient are
established by article 40 of the Fundamental
Principles and article 46, paragraph 3, of the
Law of Ukraine “On information” [10].

Thus, only the individual to whom con-
fidential information belongs, in accordance
with the constitutional and legislative regu-
lation of the human right to collect, store, use
and disseminate confidential information,
has the right freely, at their discretion, de-
termine the procedure for consulting other
persons, the State and local self-government
bodies, as well as the right to keep it secret.
The Constitutional Court of Ukraine, in de-
ciding on the question of the confidentiality
of information about a person who holds
a position connected with the exercise of
the functions of the State or bodies of local
self-government and the members of their
family, proceeds from such considerations,
that the information about a physical person
is confidential in each specific case. A per-
son’s tenure of office in the exercise of the
functions of the State or local self-govern-
ment provides not only guarantees for the
protection of that person’s rights, but also
additional legal burdens. The public nature
of both the authorities themselves and their
officials requires the release of certain infor-
mation in order to form public opinion on the
credibility of authority and the maintenance
of its authority in society (paragraph one of
sub-clause 3.3 of clause 3 of the motivating
part) Judgment of the Constitutional Court of
Ukraine in the case on the constitutional peti-
tion of Zhashkiv District Council of Cherkasy
Region regarding the official interpretation
of the provisions of parts one, two of Arti-
cle 32, parts two and three of Article 34 of the




Constitution of Ukraine of January 20, 2012
No. 2-rp/2012 No. 2-rp/2012) [10].

The judgment of the European Court
of Justice in “M.S. v.s. Sweden” of 27 August
1997 [11] states that the confidentiality of
health information is a fundamental princi-
ple of the legal system of the States Parties to
the Convention. National legislation should
ensure non-disclosure of health information
if it does not comply with Art. 8 of the men-
tioned Convention. The protection of per-
sonal data, and in particular medical data,
is fundamental to the exercise of the right to
respect for private and family life [11].

In the judgment of the European
Court of Human Rights in the case of Z. vs.
Finland [12], the court emphasized that the
protection of personal data in this medical
case is fundamental to the exercise of one’s
right to respect for private and family life.
Accordingly, the state is obliged to determine
effective guarantees to prevent the disclo-
sure of such information. The court takes
into account the fundamental importance
of the protection of personal data, and not
only medical, for the exercise of the right to
respect for private and family life, as guar-
anteed by Art. 8 of the Convention. Respect
for confidential physical data is an essential
principle in the legal systems of all States
parties to the Convention. It is essential not
only to respect the privacy of patients, but
also their trust in the medical profession
and health care in general. Without such
protection, those in need of medical care
may refrain from providing personal or in-
timate information necessary for the neces-
sary treatment and even from seeking such
care, endangering their health in the event
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of communicable diseases and public health.
Therefore, domestic legislation should pro-
vide adequate safeguards to prevent the
dissemination or disclosure of such human
health data that is incompatible with the
guarantees of Art. 8 of the Convention [12].
In the case No. 266/784/19 which was
considered by the Primorsky District Court
of Mariupol [13], Donetsk region, the plain-
tiff appealed to the Primorsky District Court
of Mariupol, in which he asked to declare
illegal the actions of employees of the hospi-
tal of the Municipal Institution “Mariupol City
Hospital No. 9 Medical and Sanitary Unit of
the Department of the Navy” to disseminate
confidential information about his request for
medical care and distribution his medical re-
cords to an outsider, and asked to recover from
the defendant in favor of the plaintiff caused
non-pecuniary damage. The court granted the
plaintiff’s claim for non-pecuniary damage for
disclosing information about his health [13].

Conclusion

Obviously, the introduction of effective le-
gal mechanisms should help to improve the
level of protection of rights, freedoms and
interests of citizens. The issue of obtaining
information on the state of health of a per-
son by its heirs is a promising one and one
that requires amendments to the legislation.

Thus, the human right of access to in-
formation guaranteed by article 34 of the
Constitution of Ukraine is not absolute and
may be subject to restrictions. Such restric-
tions should be exceptions provided by law,
pursue one or more legitimate objectives and
be necessary in a democratic society. If the
right of access to information is restricted, the
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legislator is obliged to introduce a legal reg- minimal interference in the realization of the
ulation that will make it possible to achieve said right and without violating the substan-
the legitimate objective optimally, with tive content of the right.
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I[IuTaHHA peasi3anii 0COGUCTHX HEMAWUHOBMX NPaB JIIOJUHU
B cpepi 0XOpoHHU 30pOB’sl

InHa BikTopiBHa ['opic/1aBcbKa
Kanauzat opuiM4YHUX HAYK, JOLEHT
HanjioHanbHUM yHiBepcuTeT 6iopecypciB i IPUPOJOKOPUCTYBAaHHSA YKpaiHy,
03041, By 'epoiB O60opoHy, 15, M. Kuis, Ykpaina

AHomayis

Y cTaTTi Ha OCHOBi aHaJ/i3y YWHHOIO Hal[iOHAJBHOTO 3aKOHOJABCTBA, CY[lOBUX CHpaB Ta
TeOpeTUYHHUX Ta NPaBOBUX JpKepeJl CTaTTsA JOCaiKYe NUTaHHs peaJii3alii Ta 3a6e3MeyeHHs
0COOUCTUX HEMAWHOBHUX IpaB, 1[0 3a0e3MevyyloTh NPUpPOAHe icHyBaHHS $izuyHOI ocobu
(ct. 282-286 LK Ykpainu), Ta mpaBoBi MexaHi3MU IOAO0 3aXWCTy NpaB CHOXXKHBadiB Ha
iHpopmanito y chepi oxopoHu 370poB’sa. JlOCHiIKEHO Cy[IOBY MPAKTHUKY Ta MPAKTHKY
Koncrurynifinoro Cyny YkpaiHu 110/i0 BUpILlleHHSs CIIpaB NP0 BU3HAHHS Ta 3aXUCT IpaBa
Ha iHpopMalio npo cTaH 370poB’st 0co6u. OGIPYHTOBAHO NMPOMO3UILI 100 YCYHEHHS
HeJl0JIiKiB IPaBOBOI0 PeryJI0BaHHA Yy AOCIIPKYBaHIN raaysi

Kamwuoei caoea: ocobucti HeMailHOBI mnpaBa, OOMeXeHHsl 3JiMCHEHHS OCOOUCTHUX
HeMallHOBUX NpaB, iHopMaliis, iHpopMaliist mpo cTaH 37,0poB’s
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