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legal monopoly ensured by the state, and patent protection makes
it impossible to use it commercially without the consent of its
owner. The modern-day challenges are directly related to ensuring
food security. The practical application of breeding achievements in
animal husbandry lies in the genetic improvement of animals in the
“economic aspect”, which directly affects the level of investment and
remuneration for breeders, and from this the need for effective legal
protection of intellectual property rights increases. In this regard,
the purpose of this paper was to investigate the legal regulation
of intellectual property rights for breeding achievements in animal
husbandry, proposals for its improvement through the study of
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international practices. During this study, philosophical, general scientific and special
legal methods of scientific cognition were used, which were chosen considering the
purpose and objectives of this study. Based on the analysis of regulations governing the
procedure for obtaining legal protection of breeding achievements in animal husbandry,
the paper examines problematic positions and suggests ways to eliminate conflicts in the
legal regulation of these issues. The international practices regarding the execution of law
enforcement documents for breeders and the possibility of protecting their rights was
also analysed. The materials of this paper are of practical value for further investments,
improvements, and identification of new issues in research of breeding achievements in
animal husbandry

Keywords: object of intellectual property rights, breeding achievement, breeding

achievement in animal husbandry, protection of intellectual property rights

Introduction

From the depths of the Middle Ages, there
were societies of early breeds for animal
husbandry, which controlled the pedigree
to protect the intellectual property rights
of master breeders. The first specialized
patent law applied to living organisms was
the Plant Protection Act of 1930 in the Unit-
ed States. It prescribed what are commonly
called the rights of plant breeders to prop-
agate new varieties by asexual methods [1].
In the modern conditions of development
and the state of crisis in the supply of food
on a global scale, one of the rather weighty
objects of intellectual property are breed-
ing achievements as the results of activity
in the form of animal breeds with given
characteristics. According to the Concept
of the State target program to develop the
agricultural sector of the economy for the
period until 2022 (the Concept) [2], the
expected results include the creation and
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effective management of the state register
of breeding agricultural animals, by pro-
viding Ukrainian agricultural producers
with modern selective breeding (genetic)
resources and the growth of their export
potential. However, according to the data of
the National Academy of Agrarian Sciences,
in Ukraine there is factually no breeding
system in animal husbandry, and the state
position, albeit ensuring the preservation
of agricultural breeds of animals, domes-
tic genotypes, which still retain the unique
qualities of parental forms and steadily
transmit them to their descendants.

The legal foundations of intellectual
property rights for breeding achievements
in animal husbandry were investigated by
scientists as an economic direction, namely
V.I. Antotenko, V.P. Borodai, M.A. Vitvytskyi,
S.A. Voinalovych, H.I. Demydas, V.P. Kopan,
V.I. Ladyka, O.V. Pichkur, and others, in
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whose studies partial attention was paid to
breeding achievements, as a result of the ac-
tivities of zooengineers, veterinarians, and
other specialists in agricultural sciences;
and legal: N.O. Bahai, 0.B. Butnik-Siverskyi,
V.M. Yermolenko, V.S. Drobyazko, Yu.M. Ka-
pitsa, T.H. Kovalchuk, 0.V. Kokhanovska,
0.0. Kulinich, VI. Kurylo, O0.M. Melnyk,
O.P. Orliuk, M.V. Palladii, O.P. Svitlichnyi,
0.0. Stefan, and others.

Results and Discussion

The development of patent legislation can
change the existing legal conditions for
competition and investment in the field of
animal breeding, and therefore requires a
higher level of awareness on the part of pol-
iticians, animal breeders, lawyers, and pat-
ent attorneys. In 2020, Ukraine adopted a
law on the creation of the National Intellec-
tual Property Authority (NIPA), which re-
placed the State Intellectual Property Ser-
vice. According to the Concept, the agrarian
sector of the economy, the basic component
of which is agriculture, forms food, within
certain limits, economic, ecological, and
energy security, ensures the development
of technologically related branches of the
national economy and the creation of so-
cio-economic conditions for rural develop-
ment. However, according to the data of the
State Statistics Service of Ukraine, in the
structure of agricultural products in 2020,
the cultivation of agricultural animals ac-
counted for 12%, the index of agricultural
products was 97.5% compared to the previ-
ous year, and the decrease in the number of

agricultural animals at the end of the year
was: minus 7.1% for cattle, 5.4% for sheep
and goats and minus 9% for poultry; only
the number of pigs increased by 2.5% [3].
Among the ways to overcome existing
problems in the field of animal husbandry
is the implementation of measures to pre-
serve and restore the diversity of breeds
of agricultural animals according to the
provisions of the Convention on the Pro-
tection of Biological Diversity. The most
acute problems are still the lack of motiva-
tion for most business entities to increase
the number of farm animals and increase
the volume of livestock production. Along
with this, industrial animal husbandry uses
specialized, highly productive genotypes of
imported breeding, which leads to the loss
of genotypes of Ukrainian breeding and the
emergence of the problem of a substantial
decrease in genetic diversity, a decrease in
the resistance of animals and a substantial
dependence on the import of breeding (ge-
netic) resources. Obviously, the preserva-
tion of agricultural breeds of animals is a
complex and urgent problem not only for
Ukraine, but also for other countries of the
world. First of all, in terms of the choice
of forms and methods and the minimum
number of animals for conservation. The
basis of the UN concept is the reproduction
of the active part of the population using
pure-bred breeding methods and the in-
volvement of the rest for intensive use in
the crossbreeding system. Therewith, the
minimum number of sows for preserva-
tion is at least 100, and the main boars -
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10 heads or the corresponding amount of
sperm [4]. Although the Concept prescribes
providing Ukrainian agricultural producers
with modern breeding, breeding (genetic)
resources and increasing the potential of
their exports, improving and ensuring the
effective maintenance of the state register
of farm animals, introducing a system for
assessing and determining the breeding
value of animals, maintaining breeding re-
cords through the creation of automated
information databases on breeding (genet-
ic) resources, and the draft Concept of the
State target program for the development
of the cattle industry until 2030 presented
to the Ministry of Economy offers only sup-
port for the cattle industry with a focus on
reducing the cost of attracting investment.

However, the implementation of any
program is associated with financing,
which in modern conditions is carried out
improperly. The mechanism for the use of
funds was provided for in the state budget
under the program “Selection in livestock
and poultry breeding at enterprises of the
agro-industrial complex” and was carried
out according to the Resolution of the Cab-
inet of Ministers of Ukraine No. 515 “On
Approval of the Procedure for the Use of
Funds Provided for in the State Budget for
the Implementation of the Program of Se-
lection in Livestock and Poultry Breeding
at Enterprises of the Agro-Industrial Com-
plex” dated May 18, 2011, which provided
funds for works of national significance
for the development and implementation
of programs, namely selection by breeds
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and preservation, maintenance of the gene
pool in sperm banks, embryo banks and
the gene pool bank of silkworms of exist-
ing, local, and endangered breeds. But over
time, the funds began to be allocated only
for reimbursement of the cost of purchased
breeding animals, bees, sperm, and embry-
os, which is provided to legal entities and
individual entrepreneurs, regardless of
the legal form and form of ownership, for
Ukrainian or imported breeding animals,
bees, sperm purchased by them and embry-
os in size (up to 80% of the cost).

The analysis of regulations in the field
of development of breeding work in animal
husbandry suggests the need to support
own breeding works and introduce appro-
priate legal protection of intellectual prop-
erty rights for breeding achievements in
the field of animal husbandry.

Since currently a breeding achieve-
ment in the field of animal husbandry is a
group of breeding animals (breed, breed
type, line, family, etc.) created as a result of
purposeful creative activity, which has new
genetic characteristics that are persistent-
ly transmitted to offspring, and in terms of
productivity exceeds previous types of ani-
mals, equated to inventions (Articles 1 and
25 of the Law of Ukraine No. 3691-XII “On
Breeding Matters in Livestock Breeding”
dated 12.15.1993 (the Law).

Moreover, the achievements of national
breeding in various livestock industries have
extensive experience, namely: dairy cattle
breeding: Ukrainian black-spotted dairy,
Ukrainian red-spotted dairy, Ukrainian




red dairy breeds and intrabreed and zonal
types; meat cattle breeding: Ukrainian meat,
Volyn meat, Polish meat, southern meat;
pig farming: Poltava factory type of meat
pigs, Poltava meat breed, red-belt special-
ized meat line of pigs, UVB-1, UVB-2; sheep
breeding: types of Ascanian thin-fleece
sheep, meat-wool intensive types of sheep;
poultry farming: synthetic lines of laying
hens, crosses of laying hens, autosex lines
of poultry; horse breeding: Ukrainian rid-
ing breed of horses; fishery: breeds of carp;
carp-crucians [5].

According to Article 1 of the Law, a
breeding animal is a pure-bred animal or
an animal obtained under an approved
breed improvement program, registered in
the state books of breeding animals, has a
breeding (genetic) value and can be used in
the breeding process according to breeding
programs; the objects of breeding business
in animal husbandry are cattle, pigs, sheep,
goats, horses, poultry, fish, bees, silkworms,
fur animals, and rabbits, which are bred to
obtain certain products from them (herein-
after - animals), and subjects of breeding
business in animal husbandry are as fol-
lows: owners of breeding genetic resourc-
es; enterprises, institutions, and organiza-
tions regardless of the form of ownership
and individuals-entrepreneurs taking part
in the production, preservation, use, crea-
tion, determination of the breeding value
of breeding (genetic) resources, trade in
breeding (genetic) resources and provide
services, related to the breeding business in
animal husbandry; owners of non-breeding
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animals are consumers of breeding (genet-
ic) resources and customers of breeding
services in animal husbandry.

To obtain legal protection and recogni-
tion of a certain breed of animal as a breed-
ing achievement, a joint order of the Minis-
try of Agrarian Policy and Food of Ukraine
and the Ukrainian Academy of Agrarian
Sciences had to be issued [6].

In Ukraine, the Special Information
System of the National Intellectual Proper-
ty Authority (NIPA) has been created, and
intellectual property centres are function-
ing, these are business entities that ensure
the implementation of educational and sci-
entific programs, as well as improving the
qualifications of employees in the field of
intellectual property; which could take on
the functions of providing legal support in
the exercise and protection of intellectual
rights ensuring biological and food safety.

Currently, according to Article 6.2 of
the Law of Ukraine No. 3687-XII “On Pro-
tection of Rights to Inventions and Utility
Models” dated 15.12.1993, the object of the
invention may be a breed of animals, but
the legal protection of this law does not ex-
tend to such an object. According to Article
11 of the Law, state registration of breed-
ing achievements is carried out by entering
relevant data based on orders of the Minis-
try of Agrarian Policy and Food of Ukraine
in the State Register of breeding achieve-
ments in animal husbandry. According to
the data of which, as of the end of 2021,
the following number was registered: in
poultry farming, 5 breeding achievements;
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in beekeeping - 2; in cattle breeding - 11;
in pig breeding - 8; in horse breeding - 2
(the validity period of exclusive proper-
ty rights for one foal is in 2021 - a new
Ukrainian breed of riding horses); in fish
farming - 3 [7]. For comparison, according
to the World Intellectual Property Organi-
zation (WIPO) there were 26 cattle patents
in the United States of America from 1997
to 2012 [8].

The Law, in contrast to Article 487 of
the Civil Code of Ukraine, does not make
provision for the possibility of issuing a
patent for breeding achievements in animal
husbandry and granting the corresponding
rights. Owners of breeding (genetic) re-
sources are entitled to receive certificates
of breeding (genetic) resources, which are
documentary evidence of the quality and
breeding value of breeding (genetic) re-
sources during their acquisition, sale, and
trade (Articles 1 and 13 of the Law).

The only document containing infor-
mation about the breed of the animal, the
results of the genetic examination and the
owner of the breeding animal is the Certifi-
cate of breeding (genetic) resources.

Evidently, the absence of a common
“denominator” in the legal regulation of
the issue of establishing a law enforcement
document for a breed of animals plays a
negative role. However, considering world
practices, specifically, the main principles
of the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS), it is
necessary to discuss the possibility for the
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inventor to ensure the protection of intel-
lectual property rights in several ways. The
factors affecting the possibility of choosing
a method of protecting intellectual proper-
ty rights are as follows: the level of ensur-
ing the implementation of private property
rights; the effectiveness of the judicial sys-
tem in proceedings related to intellectual
property; the ability of law enforcement
agencies to investigate such cases; the pos-
sibility of the inventors themselves to take
preventive measures. An analysis of the
Unified Agrarian Policy of the EU, which
defines the structure of breeding activities,
shows that breeding activities in the Euro-
pean Union are carried out not by state bod-
ies, but by licensed breeding farms, which
are controlled by scientific research or edu-
cational institutions [9]. An exception is the
legislation of Bulgaria and Romania, where
innovation, distinctiveness, uniformity, and
stability are among the criteria for the pa-
tentability of animal breeds. Such provi-
sions are contained in the Romanian Patent
Law No. 64/1991 of October 11, 1991, and
the Law of the Republic of Bulgaria of Sep-
tember 19, 1996 “On the Protection of New
Plant Varieties and Animal Breeds” [10].

The authors of this paper support the
position of the Ukrainian scientific com-
munity on the need to implement Corri-
gendum to Directive 2004/48/EC of the
European Parliament and of the Council of
29 April 2004 on the enforcement of intel-
lectual property rights in the procedural
codes of Ukraine [11].




Conclusions

The legal regulation of intellectual prop-
erty rights for breeding achievements in
animal husbandry requires the coordi-
nation and adoption of a regulation that
would allow effectively protecting intel-
lectual property rights in this area, similar
to the Law of Ukraine “On the Protection
of Rights to Plant Varieties”, especially
since the draft law on the legal protection
of breeding achievements in animal hus-
bandry has been in the Verkhovna Rada of
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Ukraine for more than 20 years. Effective
protection of the breeder’s intellectual
property rights should be a decisive factor,
along with the regulatory consolidation
of the procedure for obtaining a law en-
forcement document, for the full-fledged
“existence” of a breeding achievement.
The principal function of protecting the
rights of breeders should be implemented
through the effective activities of the Su-
preme Court for intellectual property.
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CesieKliiHe JOCATHEHHA Y TBAPMHHUITBI SIK 00’€KT nMpaBa
iHTeJ/IeKTya/IbHOI BJIACHOCTI Ta Mi2KHapOAHUU JOCBiJ MOI0 3aXUCTY

InHa BikTopiBHa l'opic/1aBcbKa
KanauaT opuAMYHUX HayK, JOLEeHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys1. 'epoiB O60poHHy, 15, M. KuiB, Ykpaina
Onekciit IOpiioBuy Iiaay6Huin
JlOKTOp IOpUAMYHUX HAYK, Tpodecop
HaunioHanbHu# yHiBepcuTeT 6iopecypciB i IpUPOOKOPUCTYBAaHHSA YKpaiHU
03041, Bys1. 'epoiB O60poHHy, 15, M. KuiB, Ykpaina

AHomayis

[IpaBa iHTesieKTyaJbHOI BJIACHOCTI nepe/6ayeHi y 3arajbHill Aekapaliil npas JIOAUHU.
[laTeHT Ha MoOpoJy TBapHWH € BUKJIIOYHUM [PaBOM BHHaxiJJHUKa Ha CBOE ceJieKliliHe
JIOCSTHEHHS, BiH € FOPU/IUYHOIO MOHOIIOJII€I0, 1110 3a6€3MeYyEThCS JepHaBolo, a NaTeHTHUH
3aXUCT YHEMOXKJIUBJIIOE KOMepliiliHe BUKOPHUCTaHHSA 6e3 3roJi1 Horo BJacHUKA. BUKIKMKH
CbOTOJIeHHs1 06e3MocepeJHbO CTOCYIOTbCA 3abe3NedyeHHA MNPOJAOBOJBYOI Oe3NeKH.
[IpakTU4He 3aCTOCYBaHHA CeJIeKL[iHHUX JJOCATHEHb y TBAPUHHUITBI, 30KpeMa, oJIArae y
reHeTUYHOMY IOKpallleHHI TBApUH 3 «eKOHOMIYHOT0 60KY», 1110 IPSIMO BIIJIMBA€E HAa PiBEHb
iHBeCTHUI[i¥ Ta BUHATOPOJ 115 CeJIeKI[iOHepiB, a BiJj TaKi3pocTae noTpebay epeKTUBHOMY
NpaBOBOMY 3aXMUCTi MpaB iHTeJieKTyaJbHOI BJIACHOCTi. ¥ 3B'A3Ky 3 IJUM, MeTO0 Iji€l
CTaTTi € AOCJHIAXKEHHS MpPaBOBOrO peryJIOBaHHA IpaB IHTeJeKTyaJlbHOI BJIACHOCTI
Ha ceJleKliliHe JOCSAATHEHHS Y TBAPUHHUIITBI, MPONO3ULil 0J0 WOTO Y OCKOHAJIEHHS
yepes JOCJiKEHHA MIXXHApPOJHOTO0 AOCBIAY. Y X0zl HOCHIIKEHHS BUKOPUCTOBYBAJIMCh
dinocodcbki, 3araJbHOHAyKOBI Ta cleliajJbHO-IOPUJUYHI METOAM HAyKOBOTO Mi3HAHHA,
dKi 6yJio 06paHO 3 ypaXyBaHHSM MeTH Ta 3aBJlaHb JAOCJiJXeHHS. Y CTAaTTi HA OCHOBI
aHaJ1i3y HOPMATUBHO-NIPABOBUX aKTiB, 10 PEry/JKTb NOPALOK OTPUMAaHHA [IPAaBOBOI
OXOpPOHHM CeJIeKLiHHOTO J[JOCATHEHHS y TBAapUHHULTBI, JOC/iAKYyHOTbCcS Npo6JeMHi
no3uliii Ta MNPOMOHYIOTbCS CIOCOOM YCYHeHHS KOJi3ill y mpaBOBOMY peryJoBaHHI
UX NHUTaHb. Takox OyJi0 NMpoaHaJsi3oBaHO MiXXHapoAHWH JOCBif 11070 opopMJ/eHHS
[IPaBOOXOPOHHUX [JOKYMEHTIB JJid CeJIeKL[iOHepiB Ta MOXKJHWBOCTI 3aXUCTy CBOIX
npas. MaTepiasy CTaTTi CTAHOBJATH NPAKTUYHY LIHHICTh AJis MOAAJIbIIMX BKJAJEHb,
B/ZIOCKOHAJIeHb Ta BHUSBJIEHHS HOBUX NHUTaHb B JAOCJiJKeHHI y cdepi cesekLiliHOro
JOCATHEHHA B TBAPUHHULTBI

Kamwouoei cnoea: o6’eKT mpaBa iHTeJIeKTyaJbHOI BJIACHOCTI, CeJieKI[iliHe JOCATHEHHS],
cesleKlifiHe JOCATHEHHA Y TBAPUHHUIITBI, 3aXMCT NIpaBa iHTeJeKTyaJJbHOI BJACHOCTI
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