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encouraging the use of other, alternative methods. Changes of a global nature,
which are connected not only with the war in Ukraine, are accompanied by
alternative methods of protecting the rights of participants in civil relations.
The purpose of this study was to establish the legal and scientific and practical
principles of the mediation procedure as one of the alternative ways of
protecting civil rights and interests. Philosophical, specifically hermeneutic,
and general scientific methods of scientific cognition (generalization, logical,
praxeological, prognostic and modelling, as well as bibliographic) were
used in this study. Special legal methods were also applied: formal legal and
comparative legal. Modern positions in the understanding of legal categories,
such as civil protection and civil liability and the influence of modern
conditions of society on them, have been established. Various approaches
to the mediation procedure were presented, and the prerequisites for its
occurrence in Ukraine and the world were revealed. The study investigated
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Suggested Citation:

Horislavska, I. (2023). Correlation of mediation as an alternative way to protect civil rights and interests
and tort liability. Law. Human. Environment, 14(1), 23-36. doi: 10.31548/law/1.2023.23.

Copyright © The Author(s). This is an open access article distributed under the terms of the
Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)
*Corresponding author



Correlation of mediation as an alternative way...

“mediation” interact. The modern trends of the civil doctrine regarding the protection of civil rights
and interests were examined, the specific features of tortious liability and the possibility of introducing
the principles of restorative justice regarding the protection of violated property rights were covered.
The legal and practical bases of the application of mediation were determined, the advantages of its
application in various spheres of social relations were established. The study analysed the judicial
practice regarding the procedure for stopping proceedings in a case due to transfer of the dispute to
mediation. The given materials and research results can be used in practical activities by participants
in civil legal relations for further scientific research, as well as mediators, teachers, students of various

educational degrees, representatives of state authorities and local self-government bodies
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Introduction

Contradictions and disputes are a part of hu-
man existence, inherent in any society. Ways to
overcome them are mediated both by the lev-
el of development of an individual and society
in general, and by the form of its organization.
Out-of-court methods of resolving disputes are
gaining increasingly more supporters. At the
same time, the question of a collaborative lawyer
arises, which helps choose the most favourable
way of protecting violated rights and interests
for a person who has suffered or may suffer a
corresponding violation. Among the most pri-
ority topics for legal research is the question of
the formation of the rule of law and the develop-
ment of civil society, which is directly related to
the equally important topic of protecting human
rights and interests. Effective protection of hu-
man rights and interests is impossible without
the “immersion” of civil society in all areas of
state building, without balancing the institutions
of civil society and the state, with the education
of a socially active personality. Among the signs
of civil society, the theory of the state and law
mentions the provision of self-organization and
structuring of the population into the people as
a sovereign and integral subject of law thanks

Law. Human. Environment. 2023. Vol. 14, No. 1

to a complex of communicative legal institu-
tions (Topolevskyi & Fedina, 2020). The degree
of implementation and protection of rights and
interests is the criterion that determines the cat-
egory “state of civil society”. The legal system of
the state includes the full list of rights defined in
international treaties.

Modern mediation is an alternative way to
resolve disputes, specifically to protect civil rights
and interests, since the Pound Conference in 1976,
when Harvard Law School professor Frank Sand-
er presented criteria for dividing disputes into ju-
dicial and procedural disputes, and such that can
be regulated through facilitation, mediation, and
arbitration (Farkas & Traum, 2017). According to
the latest figures (for the year before March 31,
2020) from the Centre for Effective Dispute Reso-
lution (CEDR), the civil and commercial mediation
market in England and Wales was around 16,500
cases a year, which is 38% (or 12,000 cases) more
than in 2018 (Massie, 2021).

The scientific output of Ukrainian and for-
eign scientists had a considerable impact on the
current state of the implementation of the me-
diation procedure and the solution of various
theoretical and practical tasks related to the
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implementation of mechanisms for the protec-
tion of civil rights and interests. R.A. Maidanyk
(2019) explored the nature of civil liability and
the unification of tort provisions; determined
the essence of such responsibility in the depriva-
tion of a subjective civil right or the imposition
of a new added property obligation on the debt-
or. And “the unification of general provisions on
civil liability for damage compensation by ex-
tending the general grounds and conditions for
damage compensation according to the rules of
tort liability to all cases regarding damage com-
pensation, unless otherwise provided by sanc-
tions for non-performance of a contractual ob-
ligation; in case of violation of civil law, tortious
liability is applied”. 0.0. Kot (2019) investigated
the issue of the correlation between the protec-
tion of rights and civil liability; of interest is the
position that “civil law embodies the spirit of in-
dividual freedom and creativity in the broadest
sense of the word as the ability to create, while
law (through the instrument of deeds) is mediat-
ed directly in the method of civil law regulation
and the principles of civil law through the cat-
egories of “freedom”, “dispositivity”, “free judg-
ment”, etc. The issue of pre-contractual liability
as a type of civil liability is currently relevant.
The mechanisms and principles of negotiations
play a decisive role at this stage of the formation
of civil rights and interests. M.D. Pleniuk (2020)
expressed an interesting position regarding this
type of liability: “by its essence, pre-contractu-
al liability arises from the general obligation to
conduct negotiations in good faith and is aimed
at compensating the damages incurred by a
party as a result of the dishonest behaviour of
the other party at the negotiation stage, if the
injured party acted, relying on such good faith”.
S.Ya. Fursa et al. (2021) carried out a compre-
hensive study of the legal phenomenon “dispute

about the law” in the civil procedure and covered
the essential features of disputes arising in no-
tarial, civil, and executive processes. Scientific
positions on restorative justice deserve special
attention, moreover, within the limits of tortious
liability, their number is insignificant. Mostly,
this issue is dealt with within the framework of
criminal proceedings. M. Sirotkina (2020) notes
that “achieving a reconciliation agreement be-
tween the victim and the suspect (accused) is
an effective compromise way of resolving a legal
dispute”. L. Garcia-Raga et al. (2017) investigat-
ed the purpose of mediation not only as conflict
resolution, its “prevention”, but also personal
strengthening and an impetus to social cohesion;
mediation promotes free decision-making and
one’s obligations, which leads to the democra-
tization of society in general. B.H. Brummans et
al. (2022) reviewed mediation as a widely used
form of third-party conflict management, mostly
focusing on the role and status of the mediator.
The purpose of this study was to investigate
the theoretical and legal foundations of the appli-
cation of mediation as an alternative way of pro-
tecting civil rights and interests and its relation-
ship with the categories “protection of civil rights

and interests” and “tort liability”.

Materials and Methods

The sources of the study primarily included the
norms of Ukrainian legislation, namely the Civil
Code of Ukraine (2003), the Civil Procedural Code
of Ukraine (2004), the Labour Code of Ukraine
(1971), the Code of Administrative Procedure of
Ukraine (2005), the Laws of Ukraine “On Media-
tion” (2021), “On International Commercial Arbi-
tration” (1994), “On Arbitration Courts” (2004),
“On Social Work with Families, Children, and
Youth” (2001), “On Social Services” (2019); De-
cree of the President of Ukraine “On the Strategy
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for the Development of the Justice System and
Constitutional Justice for 2021-2023” (2021). The
methodological framework also included inter-
national legal acts: Directive 2008/52/EC of the
European Parliament and of the Council on cer-
tain aspects of mediation in civil and commercial
matters (2008), United Nations Convention on
International Settlement Agreements Resulting
from Mediation (Singapore Convention on Medi-
ation) (2019). The provisions of sub-legislative
regulations were also investigated, including the
Order of the National Agency of Ukraine on Civil
Service “On Approval of the Methodological Rec-
ommendations on Conflict Management in State
Bodies” (2022), the Order of the National Agency
of Ukraine on Civil Service “On Approval of the
Methodological Recommendations on Conflict
Management in State Bodies” (2022), the Order
of the Coordination Centre for Legal Aid Provision
“On Approval of the Methodological Recommen-
dations on the Organization of Free Legal Aid Pro-
vision by Local Centres for the Provision of Free
Secondary Legal Aid” (2023), and the Order of the
Ministry of Social Policy of Ukraine “On Approval
of the State Standard of Social Service of Media-
tion” (2016). Information from the official web-
sites of Ukrainian Mediation Centre, UMC (n.d.),
National Association of Mediators of Ukraine,
NAMU (n.d.), Civil Mediation Council in England
and Wales, CMC (n.d.), UK Centre for Effective Dis-
pute Resolution, CEDR (2023).

The application of the method of analysis
and generalization made helped cover the legal
categories under study and concepts in the field
of protection of civil rights and interests. As a re-
sult, conclusions were formed using the synthe-
sis method. The formal-legal method was used
to analyse Ukrainian legislation, international
regulations that govern the issue of alternative
protection of civil rights and interests. A com-
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prehensive analysis of areas for the application
of mediation according to the national legislation
was carried out. This method was helpful for es-
tablishing the content of the norms of the relevant
codes, legislative and sub-legislative regulations,
regarding the grounds for applying the media-
tion procedure, its principles and standards of
provision. The formal-legal method helped es-
tablish the inconsistency of the concepts used
in the contractual forms of providing mediation
services within the framework of the imple-
mentation of the legislation on social services.

The comparative legal method was used to in-
vestigate, compare, and review relevant scientific
positions, sources of law that were aimed at solv-
ing the tasks of this study, establishing the content
of legislation on the protection of civil rights and
interests. The hermeneutic method was used to
analyse the categories of tort, civil liability, and
ways of protecting civil rights and interests. The
hermeneutic method also helped cover the medi-
ator’s functions, its role in the implementation of
alternative ways of protecting civil rights and in-
terests and established their correlation with the
category “tort liability”. The praxeological, prog-
nostic, and modelling methods were used to out-
line further ways and prospects for the use of me-
diation as a method of reconciliation between the
victim and the offender in various areas, specifi-
cally for the introduction of the principles of re-
storative justice to individuals who caused prop-
erty damage. The method of generalization helped
formulate conclusions and proposals based on
the results of the relevant research, establish
prospects for further scientific research. The
bibliographic method was used to establish and
form a bibliographic description of laws, sub-leg-
islative regulations, international standards and
directives that govern mediation as an alterna-
tive way of protecting civil rights and interests.
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Results and Discussion

Nature of civil liability and protection of rights
and interests
Protection of civil rights and interests is a catego-
ry that is still being discussed today. Of particular
importance is the investigation of questions con-
cerning the correlation between ways of protect-
ing civil rights and interests, specifically alterna-
tive ones, such as mediation, with civil liability.
The conditions in which the entire Ukrainian soci-
ety, the state itself, and the limited level of protec-
tion of the rights and interests of citizens are all
the result of a large-scale war. The civilistic doc-
trine distinguishes between the concepts of pro-
tection and security: the principle of ensuring the
implementation of civil rights is the basis of legal
protection, while protection is aimed at restoring
a particular subjective right and removing obsta-
cles to its implementation (Spasibo-Fatieieva et
al., 2014). The very methods of protection in civil
studies mean the application of sanctions in civil
legal relations, which can create adverse conse-
quences foraperson, butare notrelated to the con-
demnation of their behaviour (Bezklubyi, 2014).
“The right to defence (not only judicial, but
also extrajudicial, including the right to self-de-
fence of the violated right and interest) in the
general theory of law and in the science of civil
law is considered by the majority of scientists
as one of the powers that is part of subjective
law” (Bodnar, 2020). The dynamics of the de-
velopment of society also determines changes
in concepts, specifically civil protection must be
considered as a set of measures (Kot, 2017), car-
ried out both by the subject whose right has been
violated, and by bodies representing the state or
another body, and which are aimed at eliminat-
ing violations of law or interest. The question of
the involvement of the subjects of legal relations
themselves in the protection of their violated or

disputed rights, namely through mediation, nego-
tiations, is gaining increasingly more scientific at-
tention. N. Loizides et al. (2022) identify that these
procedures “enable negotiators to maximize ben-
efits in related mediations, minimize critical un-
certainties, and create reliable commitments for
future interactions”. K. Beardsley et al. (2019) ar-
gue that mediation can substantially reduce vio-
lence in two ways. Firstly, mediators facilitate the
path to a peaceful settlement and by establishing
the validity of the appointment of mediation, the
probability of resolving the conflict through ne-
gotiations increases. At the same time, mediators
regulate the flow of information, for instance by
facilitating communication and establishing facts,
which ultimately overcomes uncertainty and mis-
trust between the parties. L.H. Grant et al. (2022)
argue that it is worth considering the fact that
“peace negotiations are usually associated with a
long and difficult process of de-escalation; in part,
this is mediated by the considerable psychological
barriers that arise during protracted conflict that
justify the continuation of the conflict, as well as
hinder its de-escalation and resolution.”

The formation of civil society and the gen-
eral development of law led to the emergence of
procedures for the protection of violated rights,
which in the scientific literature were called
“forms of protection of civil rights”. “The form of
protection reflects how the authorized person
will exercise their right to protection - inde-
pendently or involving a certain authorized body
in this procedure. The first of the two forms of
protection given was called the non-jurisdictional
form of protection, the second - the jurisdictional
form of protection. Therewith, a common feature
of both specified forms of protection is that the
exercise of the right to protection is initiated by
the bearer of the violated subjective right in any
case” (Yanchuk, 2016).
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The procedure of protecting civil rights and
interests is carried out using methods of protec-
tion, namely compensation for damage caused by
illegal actions, and non-conventional methods of
protection, which can be used only with the vol-
untary agreement of the parties. These are the
mechanisms of negotiations, mediation, arbitra-
tion, etc. Next, the correlation between tort liabil-
ity and mediation will be explored.

It is here that the degree of development of
civil society and legal culture plays its role. Ad-
mittedly, some authors do not include legal cul-
ture among the elements of the mechanism of
legal regulation, leaving it outside the boundaries
(Bandurka et al., 2018), but we support the posi-
tion regarding the definition of law as such that
includes the rights and obligations of a person,
legal awareness, and legal relations. In contrast
to the fragmented study of individual areas of le-
gal activity, a holistic awareness of it is now pro-
posed, specifically “the need to combine systemic,
structural-functional approaches to the study of
legal reality with a normative-valued, axiological
approach” (Baran, 2015).

For the Anglo-American system of law, the
role of tort is the adjustment of losses and their
final distribution. Tort obligations are estab-
lished by legislation that is not agreed between
the parties. Their functions include compen-
satory, restraining, and educational. A tort is
an act or inaction that results in harm, and is
accordingly a civil offence, which results in the
imposition of responsibility by the courts on
the offender. In tort law, “causing harm” means
“intrusion into any legal right”, while “harm
to another person” means “expenses or actual
damage suffered by a person”: “A tort is an act or
inaction that gives rise to injury or harm to an-
other person and amounts to a civil wrongdoing
for which courts impose liability. In the context
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of torts, “injury” describes the invasion of any
legal right, whereas “harm” describes a loss
or detriment in fact that an individual suffers”
(Council of the American Law Institute..., 1959).
Basic to the tort law of this legal system is the
provision of aid to injured parties, the imposition
ofresponsibility on guilty individuals, and the pre-
vention of others from committing harmful acts.
According to the Principles of European Tort Law
(the Principles), “a person who is legally found to
have caused damage to another person shall be
obliged to compensate for this damage” (Europe-
an Group on Tort Law, 2005). The Civil Code of
Ukraine (2003) establishes the general tort rule:
“Property damage caused by wrongful decisions,
actions, or inaction to the personal non-property
rights of an individual or legal entity, as well as
damage caused to the property of an individual
or legal entity, shall be compensated in full by the
person who inflicted such damage”. These provi-
sions are implemented through the civil proce-
dure - as a legally regulated activity of the courts
regarding the resolution of civil cases, and “the
task of the civil judiciary is the fair, impartial, and
timely consideration and resolution of civil cases
for effective protection of violated, unrecognized,
or contested rights, freedoms, or interests of in-
dividuals, rights and interests of legal entities,
interests of the state” (Civil Procedural Code of
Ukraine (2004)). At the same time, a norm has
been established that prescribes the possibility
of reconciliation between the parties through
mediation at any stage of the court procedure
(Part 7 of Article 49 of the Civil Procedural Code).

Theoretical and legal principles of mediation

According to the Law of Ukraine “On Mediation”
(2021), mediation is “an out-of-court volun-
tary, confidential, structured procedure, during
which the parties through a mediator(s) try to
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prevent the occurrence or settle a conflict (dis-
pute) through negotiations”. It is also introduced
at the level of several regulations, namely Arti-
cle 2221 of the Labour Code of Ukraine (1971),
Article 1581 of the Land Code of Ukraine (2001),
Part 7 of Article 46 of the Commercial Code of
UKkraine (2003), Part 7 of Article 49, Part 5 of Arti-
cle 198, Part 1 of Article 253 of the Civil Procedur-
al Code of Ukraine (2004), Part 5 of Article 47 of
the Code of Administrative Procedure of Ukraine
(2005), as well as some laws of Ukraine: Part 1 of
Article 30 “On International Commercial Arbitra-
tion” (1994), Article 33 “On Arbitration Courts”
(2004), Part 1 of Article 13 “On Social Work with
Families, Children, and Youth” (2001), Article 16
“On Social Services” (2019).

Back in the early 2000s, the Council of the Eu-
ropean Parliament adopted conclusions “on alter-
native dispute resolution methods governed by
civil and economic legislation, noting that estab-
lishing basic principles in this area is a necessary
step towards ensuring the proper development
and functioning of out-of-court procedures for
resolving disputes in civil and commercial legal
relations, with the purpose of simplifying and im-
proving access to justice. Mediation can provide a
cost-effective and speedy out-of-court settlement
of disputes in civil and commercial matters based
on procedures that factor in the needs of the par-
ties” (Directive 2008/52/EC..., 2008). A key point
is that mediation should not be considered as a
weaker alternative to litigation for the enforce-
ment of mediation agreements, depending on
the consent of the parties. Evidently, the member
states must provide the parties with the opportu-
nity to implement the agreements reached.

The above-mentioned position (Bezklubyi,
2014) on the understanding of the correlation
between the methods of protection in civil law
and civil liability lies in the imposition (in case of

application of liability) for the guilty person not
only of sanctions, but also of condemnation of
their behaviour; helps to single out the common
features of these legal categories as well. Specif-
ically, the following are common to the methods
of protection and civil liability: all civil law means
of influence (coercion) are related to the concept
of sanction; coercion is not a mandatory feature
of the sanction (it can be implemented voluntar-
ily); protection and responsibility are aimed at
legal restoration and are implemented within the
framework of protective legal relations. However,
in contrast to the methods of protection, respon-
sibility involves the limitation of rights or the es-
tablishment of other duties.

Still, the question arises, whether the per-
son who has suffered material damage always
interested in the subjective side of the issue -
the condemnation of the person who caused the
damage. Value judgments are usually complex
and ambiguous, they do not provide full-fledged
“correction” of the person who acted illegally.
This position is confirmed by the provisions of
the Strategy for the Development of the Justice
System and Constitutional Judiciary for 2021-
2023 (Decree of the President of Ukraine...,
2021) on the development of alternative (out-
of-court) and pre-trial settlement of disputes by
introducing for certain categories of cases the
obligation mandatory pre-trial settlement proce-
dure using mediation and other practices. Anal-
ysis of the latest judicial practice indicates that
the number of decisions on the implementation
of the obligation to stop proceedings by courts
has increased considerably after the adoption of
the Law of Ukraine “On Mediation” (2021), for in-
stance: Decision of the Economic Court of Odesa
Region in Case no. 916/647/21 (2022), Decision
of the Zhydachiv District Court of Lviv Region in
Case no. 443/650/17 (2022). Yu.D. Prytika uses
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conciliation procedures as an approach to resolv-
ing legal conflicts from the standpoint of interests
(Bozhuk & Diachenko, 2019). Accordingly, this
method is based on establishing and consider-
ing the mutual interests of the parties and, most
importantly, is aimed at reaching an agreement
beneficial to all parties, according to which there
is no “losing” party (“win-win” concept).

The United Nations Convention on Interna-
tional Settlement Agreements Resulting from Me-
diation (2019) defines mediation as a procedure,
“regardless of the expression used or the basis
on which it is carried out, by which the parties
attempt to reach an amicable settlement of their
dispute through a third person(s) (“mediator”),
who does not have the authority to impose a cer-
tain decision on the parties to the dispute”.

Currently, a major area is the introduction
of restorative justice, which is a way of ensuring
gradual acceptance by society of the institutional-
ization of the practice of mediation between vic-
tims and offenders. The relevant project “Imple-
mentation of restorative justice in Ukraine” has
been implemented under the aegis of the United
Nations Democracy Fund (UNDEF) since May 1,
2019 (Implementation of restorative justice...,
n.d.). The founders of this field laid a broader un-
derstanding of restorative justice, “bad actions
or gaps in human interaction create needs and
obligations for the immediate participants of the
action, as well as for the wider society where the
action(s) takes place” (Menkel-Meadow, 2007).
Creative is the position of C. Menkel-Meadow
(2018), who defines mediation as a “meme” or
“sensibility” that can transform the way people
resolve disputes and conflicts with each other.

The dispositivity of civil legal relations and
their diversity is decisive in the widespread use
of mediation. However, opinions are expressed
regarding “the problem of a clear understanding
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of mediation, which is directly related to the le-
gal model that is reflected in the law or can be-
come a means of constructing the law” (Shishka,
2021). According to the conclusions of the Euro-
pean Commission on the Efficiency of Justice, it is
judges who have a decisive role in the formation
of a culture of peaceful conflict resolution and
should have the authority to recommend alterna-
tive methods to the parties to court proceedings,
specifically mediation (Maan et al., 2020). There
are normative examples of the use of mediation
not only in the private sphere, but also in the civil
service and in local self-government bodies as “an
auxiliary tool in dealing with conflicts that arise
within a state body, including for the prevention,
detection, and resolution of conflicts, can be used
to reduce and/or eliminate conflict tension be-
tween civil servants, other employees of the state
body ... before, during, and after disciplinary pro-
ceedings” (Order of the National Agency..., 2022;
Order of the Coordination Centre..., 2023).

The spread of mediation as an alternative
way of protecting rights and interests, the adop-
tion of the Law of Ukraine “On Mediation” (2021)
cause the need to improve the rules of the State
Standard of Social Services of Mediation (Order of
the Ministry of Social Policy..., 2016), which regu-
lates one of the types of social services prescribed
by the Law of Ukraine “On Social Services” (2019).
The standard was adopted even before the law on
mediation, so it does not distinguish between the
categories of “intervention” and “mediation”; has
an incorrect wording of the types of contractual
structures used in the mediation procedure.

In recent years, the concept has become
widespread in the doctrine of civil law, accord-
ing to which the methods of protection of civil
rights and interests are divided into liability and
other means. Evidently, liability, including tort li-
ability, is a narrower concept compared to other
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methods (Guyvan, 2021). The position of
T.S. Kivalova (2008) is that civil liability for
causing damage is a type of protected le-
gal relationship where one party (the caus-
er of damage) must bear the adverse con-
sequences prescribed by the norms for the
offence committed by them in the form of compen-
sation attheir own expense for the damage caused
to another person, and, accordingly, the other par-
ty is entitled to compensation for such damage.

The positions of scientists regarding the in-
stitution of protection of civil rights and inter-
ests are common regarding its importance and
priority in building a legal state and civil society
because without proper and effective protection,
all these rights turn into a fiction. The position of
0.0. Kot (2019) is expedient, who states that “the
idea of a functional-purpose criterion for distin-
guishing measures of responsibility and other
measures of protection of subjective civil rights
is promising, considering that the purpose of re-
sponsibility is not to punish the offender”, it may
refer to the compensatory function of civil liabil-
ity, which is directed only towards the victim’s
property. The opinion expressed in the mono-
graph edited by [.A. Bezklubyi (2014) appears to
be well-founded. He states that responsibility for
violation of civil rights, although it does not cover
all coercive measures, occupies a decisive place
in the system, performs the function of a method
of protection of violated rights and plays a signif-
icant role in the procedure of legal regulation of
civil relations in general. Worthy of attention is
the opinion of B.H. Brummans et al. (2022) that
mediators are generally considered as central
mediators or intermediate links through which
disputants can find ways to resolve their differ-
ences “on their own”. Accordingly, to avoid more
adverse consequences that will necessarily “ap-
pear” in case of the application of civil liability,

primarily tort liability. According to the Centre for
Effective Dispute Resolution (CEDR) (2023) and
the Civil Mediation Council in England and Wales,
CMC (Official website of the Civil Mediation Coun-
cil... n.d.), there has been an increase in special
appeals and mediation activities supported by
leading employers, the Court of Appeal, and other
courts of Great Britain, and the number of deci-
sions contained in the court register of Ukraine
on the suspension of cases based on the parties’
transition to the mediation procedure. This indi-
cates a substantial spread of mediation as a way
of alternative protection of civil rights and inter-
ests. Prospects for the use of this method of con-
flict resolution between participants in civil legal
relations can be extrapolated to a wide range of
social relations. This will enable a more effective
implementation of not only the protection of civ-
il rights and interests, but also an opportunity to
act on the prejudice of many disputed situations,
using mediation to resolve pre-contractual rela-
tions, pre-partnership relations, and many others.

Conclusions

Thus, Ukrainian private legislation contains a
sufficient legal basis for the application and de-
velopment of mediation as an alternative way of
protecting civil rights and interests. According to
the results of the research, the category “respon-
sibility” is established as a subjective legal obliga-
tion, which can arise both forcibly and within the
scope of protective legal relations in addition to
what existed before (specifically, was established
by contractual constructions) or the perpetrator
of a tort. The legal principles of mediation as an
alternative way of protecting civil rights and in-
terests are established through the analysis of
legislation and the practice of applying media-
tion procedures, court practice. The relationship
between the principles of mediation, which fully
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embody and at the same time relay the vectors
of civil society, and the “broad” understanding of
law inherent in the natural-law school of law is
established. The study showed the effectiveness
of mediation both as a method of protecting al-
ready violated civil rights and interests (arising
from contractual constructions and from tortious
legal relations), as well as a method of protection
that will serve as a prevention of disputes and
conflicts. The effectiveness of the legal regulation
of mediation is determined by the fact that it was
formed over a long period of time and absorbed
a considerable number of international practices.
The issue of legal regulation and the application
of restorative justice requires further scientif-
ic research through detailing and expanding the
scope of legal relations where it can be applied,
specifically in civil legal relations for causing dam-
age. This will enhance involvement in restorative
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CniBBigHOLIEHHA MeJiaLii AK a/IbTEPHATUBHOIO CIIOCO0Y 3aXMCTY
LMBIJIbHUX NIPAB Ta iHTepeciB i Ae/JIIKTHOI BiANOBIAa/IbHOCTI

InHa BikTopiBHa l'opiciaBcbKa
KanguaaTt opuAUYHUX HAYK, IOLEHT
HauioHnanbHu#M yHiBepcUTeT 6GiopecypciB i NpUPOAOKOPUCTYBaHHS YKpaiHU
03041, By.1. l'epoiB O6oponwy, 15, M. KuiB, Ykpaina
https://orcid.org/0000-0002-1865-9132

AHomayis

TpeHAH Ta BUKJIMKM CY4acCHOrO CyCHiJIbCTBAa CTHUMY/IOIOTb [0 Ieperjasjy ocoGJuBOCTEH Ta
O3HaK, 110 BM3HAYalOTh NPaABO SIK CYKYNHICTb colliabHUX HOpM Ta GopMyloThb Horo o6pas uyepes
3abe3neyeHicTb MPaBOBUX HOPM abo 3acobaMy NpPUMYCy, ab0 CIIOHYKal4M 3acTOCOBYBAaTH iHI,
aJbTepHATHBHI crioco6u. 3MiHU I7106a/IbHOTO XapaKTepy, Lo OB’sA3aHi He Jsivile 3 BiiHOIO B YKpaiHi,
CyNPOBOPKYIOTbCS 3aCTOCYBAaHHAM aJbTEPHATUBHUX CIIOCOGIB 3aXHUCTy NPaB YYAaCHUKIB LUBIIbHUX
BiJHOCHH. MeTa CTaTTi — yCTAaHOBUTH IIpaBOBi Ta HAyKOBO-NPAaKTU4YHI 3acaZy mnpouefypy Mefianii
K OJJHOTO 3 a/JIbTEPHATUBHUX CIOCOOIB 3axMCTy LMBIIBHHUX HpaB Ta iHTepeciB. Y JociifkeHHi
BUKOpPHUCTaHO ¢inocodcbki, 30KkpeMa repMeHeBTHYHHH, Ta 3arajJlbHOHayKOBi MeTOAM HAyKOBOTO
nisHaHHA (y3araJbHeHHs, JIOT{YHHUH, IPAaKCeoJOTIYHUM, IPOrHOCTUYHUN Ta MOZENI0BAHHS, a TAaKOXK
6i6siorpadiyHuit). 3acTocoBaHO U cHeliaJbHO-WOPUAUYHI MeToAu: GOpPMaslbHO-HPUAUYHUN Ta
MOPIBHAJIbHO-NIPAaBOBUM. BcTaHOB/IeHO cy4yacHi mo3uiii B po3yMiHHI NpaBOBUX KaTeropiu, fAk-oT
LUBIJIbHO-IPAaBOBUH 3aXUCT Ta LIUBIJIbHO-NIPABOBA BiJIIOBIAA/JIbHICTD i BIVIMB HA HUX Cy4YaCHUX YMOB
iCHyBaHH# cyclisibcTBa. HaBefieHO pi3Hi mifxoau A0 npoueAypu Mejialil I po3KpUTO NepefyMOBU
il BUHMKHeHHs1 B YKpaiHi Ta cBiTi. JlociipkeHOo, IK B3a€EMOJiIOTb KaTeropii «3axucCT LUBIJIBHUX
NpaB Ta iHTepeciB», «JeJiKTHa BiANOBiAaJbHICTb» Ta «MeAialis». BuBYeHO cydyacHi TeHAeHIil
[UBITICTUYHOI JOKTPUHU ILOJAO 3aXHCTYy LUBUJIBHUX NIpaB Ta iHTepeciB, PO3KPUTO OCOBGJMBOCTI
JeJIIKTHOI BiANOBIJa/IbHOCTI Ta MOXJIMBOCTI 3alpoBa/PKeHHs NMPUHLUHUIIB BiJHOBHOTO NpPaBOCYALA
LI0/I0 3aXUCTY MOpylLIeHuX MallHOBUX NpaB. BU3HaueHO MpaBoOBi Ta NpaKTHU4Hi OCHOBU 3aCTOCYBaHHSA
Megianii, ycTaHOBJIEHO NepeBaru ii 3acTocyBaHHs B pi3HUX cdepax CycnisibHUX BiJHOCUH. 3/ifiCHEHO
aHaJli3 Cy/j0BOi NPAaKTHUKH LI0Z0 NpOLelypH 3yNIMHEHHs IPOBA/XKEHHs y CIIpaBi yepes nepeAady Cnopy
Ha Megpianjito. HaBeseHni MaTepianu Ta pe3y/bTaTH AOCAIKEHHSA MOy Th BUKOPUCTATH B NPaKTUYHIN
JiSIZIBHOCTI yYaCHUKM LUBIIBHUX NPABOBIAHOCHMH [JJis MOAAJIBLIOIO HAyKOBOTO MOLIYKY, a TaKOX
MeJiaTopH, BUKJIaAadi, cjlyXadi pi3HUX OCBITHIX CTyIeHiB, IpeJiICTABHUKN OpPraHiB Jlep>KaBHOI BJIaAu

Ta MiCLeBOTO CaMOBpPAAYBAaHHA

Katio4osi cs106a: nyBinicTUYHUM NpoLleC; HUMBIIBHO-IPAaBOBA BiZNOBiJa/IbHICTh; MaliHOBI IpaBa; clip;
Bi/JHOBHE NPaBOCYAAs; MeiaTop
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