Law. Human. Environment

Journal homepage: https://environmentalscience.com.ua/en
Law. Human. Environment, 12(2), 49-55

ENVIRONMENT

BRSO/ A BRI

UDC 347.218
DOI: 10.31548/1aw2021.02.06

Establishment of legal regulation in the field
of securing the status of territorial communities
as subjects of communal land ownership

Olga Nastina’

PhD in Law, Associate Professor
Bila Tserkva National University
09117, 8/1 Soborna Sq., Bila Tserkva, Ukraine

Article’s History: Abstract

Received: 09.04.21 The article examines the formation of the right of communal
Revised: 28.05.21 ownership of land, the establishment of legal regulation in the field
Accepted: 15.06.21 of consolidation of the status of territorial communities as subjects
of communal ownership, the impact of decentralization processes
on the legal regime of land of territorial communities and united
territorial communities, and the definition of scientific approaches to
the formation of a model of communal ownership of land in Ukraine.
The author highlights the inconsistency of legislators in defining the
principles of building the institution of communal land ownership, the
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communities, legislative consolidation of the grounds for the formation of communal land
ownership in the State and solving the problem of the absence of a definition of “right of
communal land ownership” in the currentlegislation. The author focuses on the legitimization
of the powers to exercise the right of communal ownership by addressing the issue of land
and legal competence of territorial communities, improving their status as entities exercising
the right of communal ownership of land directly or through local self-government bodies,
and exercising the right of communal ownership of land in the manner prescribed by land law.
The study found that the Constitution of Ukraine has provided the necessary prerequisites for
the establishment of a fundamentally new land system in the area of communal ownership
of community land. An important scientific task in modern conditions is to improve the
legal regulation of the land and legal competence of territorial communities as subjects of
communal land ownership for sustainable development of territories. It is determined that
acceleration of administrative and land reforms will contribute to the full legitimization of
amalgamated territorial communities and the establishment of territorial communities as
equal subjects of land ownership

Keywords: territorial communities, decentralization, local government reform, communal

land ownership

Introduction

The ambiguous, sometimes inconsistent,
and contradictory processes of decentral-
ization of power in the field of public ad-
ministration lead to a lack of sustainability
and consistency in the development of land
property relations in Ukraine based on their
equality. The still unformed concept of com-
munal land ownership hinders the devel-
opment of territorial communities of a new
format, increases uncertainty in approaches
to building an integral property resource of
communities, and creates obstacles to the
development of local self-government.
Improvement of the legal regime of lands
of territorial communities, determination of
the forms of exercise of the right of commu-
nal ownership of land, and scientific study of
the land and legal competence of territorial
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communities are key to the scientific sub-
stantiation of decentralization in reforming
the relations of territorial organization of
power and regulation of the legal status of
territorial communities as subjects of com-
munal property rights, and these are the un-
solved scientific tasks which this publication
aims to address.

Leading Ukrainian scholars have
studied the problems of land ownership:
V.I. Andreytsev, A.P. Getman, V.M. Yermolenko,
PE Kulinich [1; 2], A.M. Miroshnichenko,
V.L. Muntyan, V.V. Nosik [3], 0.0. Pogribnyi,
L.V. Semchyk, N.I. Titova, Y.S. Shemshuchenko,
M.V. Shulga [4] and others. Some issues related
to the emergence of the right of communal
ownership of land in their scientific works
were covered by G.I. Balyuk, D.V. Busuyok,
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M.V.  Voskobiynyk, 0.A. Vivcharenko,
Ya.Z. Gayetska-Kolotylo, N.V. Ilkiv, L.I. Karakash,
T.0. Kovalenko, T.H. Kovalchuk, I.0. Kostiashkin,
Al Ripenko, V.E. Rubanyk and others.

The purpose of the article is to study
the formation of legal regulation of commu-
nal land ownership in Ukraine, the impact
of land reform and decentralization reform
on the consolidation of the legal status of
territorial communities as subjects of com-
munal land ownership rights, and to deter-
mine scientific approaches to the formation
of a model of communal land ownership in
Ukraine.

Results and Discussion

The transition from the Soviet centraliza-
tion of the vertical management system of
70 years to the decentralization of power
in independent Ukraine is of particular im-
portance for the development of communal
land ownership relations in the current en-
vironment. The realization of the right of
residents of settlements to voluntarily amal-
gamate into communities to independently
resolve issues of local importance solves the
problem of building a constructive dialogue
between the state as an integral institution
and territorial communities as independ-
ent units in the structure of the administra-
tive-territorial system, and promotes the es-
tablishment of communal property as a basis
for the sustainable development of local
self-government in Ukraine.

Studying the legal nature of the commu-
nal form of land ownership, M.V. Shulga [4]
rightly points out that the Constitution of
Ukraine has created the necessary prerequi-
sites for the formation and establishment of

a fundamentally new land system, including
in the field of land ownership, so on the basis
of its study, a concept should be developed
that should develop the fundamental provi-
sions of the Constitution regarding the right
to land ownership of territorial communities
and reflect the main trends in the economic
and social development of modern society.

A scientific study of the content of the
right of communal ownership of land de-
pends on the conceptual apparatus. The cur-
rent legislation and the legislation of the pre-
vious historical period of the Ukrainian state
do not contain a definition of “communal
land ownership”, as well as no definition of
“communal property”. However, this did not
prove to be an obstacle to the formation of
the institution of land ownership of territorial
communities, which took place in the con-
text of the establishment of the institution of
communal ownership in Ukraine [5].

The introduction of local self-govern-
ment in 1990 with the adoption of the Law of
the Ukrainian SSR “On local councils of peo-
ple’s deputies and local self-government” [6]
marked the beginning of the search for a
modern legal model of communal land own-
ership. It was in this law, in Article 7, that the
term “communal property” was first used
in the modern sense: “communal property
is the basis of the local economy”. Also, the
Land Code of Ukraine adopted in the same
year clearly states that property in Ukraine
has the following forms: state, collective, and
private, which it recognizes as equal.

In our opinion, the “legalization” of the
right to exercise the right of communal prop-
erty in Ukraine should be associated with
the adoption of the Decree of the Cabinet of
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Ministers of Ukraine “Demarcation of state
property of Ukraine between state-wide (re-
publican) property and property of admin-
istrative-territorial units (communal prop-
erty)” [7], which recognized its separation
from the state form of ownership.

The complete further denationalization
of land and property provides grounds for
a constructive dialogue between the ruling
elite and political agreements in the Consti-
tutional Treaty between the Verkhovna Rada
of Ukraine and the President of Ukraine The
Law “On the Basic Principles of Organization
and Functioning of State Power and Local
Self-Government in Ukraine for the Period
until the Adoption of the New Constitution
of Ukraine”, which in Article 5 affirms prop-
erty in Ukraine as national, communal and
private. The Constitution of Ukraine adopted
in 1996 in its current version became (and
remains) a guideline for consolidating the
national idea of establishing the commu-
nal form of land ownership in the state [1].
The ratification of the European Charter of
Local Self-Government by the Verkhovna
Rada of Ukraine on July 15, 1997, allowed to
“cement” in the legislation the fundamental
principles of organization and functioning of
local self-government in accordance with the
standards of municipal democracy, which
were embodied in subsequent law enforce-
ment acts of land legislation.

It should be noted that a territorial com-
munity as a subject of communal land own-
ership is a multi-level, complex, multifaceted
political, social, and legal phenomenon.

The Law of Ukraine “On local self-gov-
ernment” [8] defines the right of commu-
nal property as the right of a territorial
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community to own, expediently, economi-
cally, effectively use and dispose of prop-
erty belonging to it at its discretion and in
its interests, both directly and through local
self-government bodies. In our opinion, this
law narrows the powers of the territorial
community by subjectivizing the content of
the right of communal ownership of land,
which is clearly defined in Article 80 of the
Law of Ukraine “Land Code of Ukraine” [9]:
the subjects of land ownership are terri-
torial communities that exercise this right
directly or through local self-government
bodies - on communal land. Unfortunately,
based on Soviet paradigms, the principle of
the origin of communal property from col-
lective property continues to be “cultivated”
in academic circles and law enforcement
practice. Such an approach is ideologically
and scientifically erroneous and does not
correspond to the modern concept of local
government reform.

Recently, a type of land property, which
has not been studied by the science of land
law, has appeared in Ukraine - the land (ter-
ritory) of united territorial communities, the
legal regime of which is still in the process
of formation. The introduction of the insti-
tute of amalgamation of territorial commu-
nities also gives rise to controversial legal
discussions, which are the subject of scien-
tific research by Ukrainian scholars: whether
Ukrainian legislation includes amalgamated
territorial communities in the circle of sub-
jects of land property relations. Thus, there
is no direct answer to these questions in the
legal acts, which weakens the argumentation
for the need for voluntary or administra-
tive-compulsory amalgamation of territorial




Nastina

communities in the context of the decentral-
ization reform.

Continuing the legal uncertainty, the cur-
rent land legislation does not regulate spe-
cific forms of direct realization of land own-
ership by united territorial communities.
Analysing the legislation, it can be concluded
that amalgamated territorial communities
exercise the right of communal ownership
of land by transferring communal land plots
to individual ownership and use, providing
them for permanent use or lease, as well as
by emphyteusis, superficies and by allocat-
ing land for common use of community res-
idents.

It is noted that there is still no clear legal
model for redistributing the land powers of
state authorities in favour of local govern-
ments of united territorial communities [2].
We believe that the priority approach to the
formation of land legislation after the reform
period should be the predominance of com-
munal land ownership in the formation of
the land fund of territorial communities.

It should be noted that the land legal per-
sonality of a territorial community implies
that it has land rights, and the self-govern-
ment bodies established by the community
have land powers. Territorial communities
exercise the right of communal ownership
of land through local self-government bod-
ies, and this method of exercising the right
of communal ownership of land is the most
common. However, the legal forms of exer-
cising (realization) of land ownership by
territorial communities remain poorly stud-
ied in the science of land law [10]. That is,
with regard to the land competence of the
subjects of communal land ownership, we

support the view that territorial commu-
nities can exercise the right of communal
land ownership in two forms: directly and
through their elected self-government bod-
ies - village, town, and city councils [1].

The conclusions that “..although the law
enshrines the right of communal ownership,
its concept remains unproven” [3] are still
relevant. This gives grounds to assert that it
is difficult to interpretland legislation as nor-
matively regulated and this creates obstacles
to the introduction of a single model of com-
munal land ownership and becomes a sub-
ject of political speculation. However, in the
absence of a unified vision and approaches
to the formation of the legal doctrine of com-
munal land ownership, incomplete decen-
tralization reform and “frozen” land reform,
any proposals to amend the land legislation
of Ukraine regarding the legal status of terri-
torial communities as subjects of land own-
ership seem premature and harmful.

Conclusions

One of the important tasks of the current
local government reform is to improve the
legal regulation of the status of territorial
communities in Ukraine. It is believed that
the powers and resources gained as a result
of decentralization have provided local gov-
ernments with more opportunities for the
development of their territories. However,
the incompleteness and delay of administra-
tive and land reforms hinder the processes
of formation of territorial communities as
equal subjects of property rights, thus mak-
ing it impossible to fully legitimize the right
of communal ownership of land. To solve
these problems, it is optimal to enshrine in
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the legislation the priority of land and legal legal status of the united territorial commu-
powers of territorial communities within nity and the legal regime of the lands of the
administrative-territorial entities. Further united territorial communities are separate
scientific development and research of the tasks of the land law science.
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CTaHOBJIEHHS NPABOBOI0 peryjloBaHHsA y cpepi 3aKkpinieHHs
CTAaTyCy TEPUTOPia/IbHUX FPOMaAJ AK Cy06’€KTIiB KOMyHA/IbHOIL
BJIACHOCTI HA 3eMJII0

OJuibra IBaniBHa Hacrtina
Kanguat opuu4HuX HayK, JOLEHT
BisouepkiBCbKUM HallioOHaJIbHUM arpapHUM YHIBEPCUTET
09117, CobopHa msiouya, 8/1, m. bina LlepkBa, Ykpaina

AHomayis

Y craTTi pocaimkyeTbcsi opMyBaHHS NpaBa KOMYHaJsIbHOI BJIACHOCTI Ha 3eMJIIo,
CTAQHOBJIEHHSI NIPABOBOrO pery/OBaHHA y cdepi 3aKpilieHHs CTaTycy TepUTOpiabHUX
rpoMa/; IK Cy6'€KTiB KOMyHaJIbHOI BJIACHOCTI, BIJIUB MpPOIeCiB AelleHTpasi3anii Biagu Ha
BUpillleHHA NUTaHHA NPaBOBOr0 PEXHUMY 3eMeJsib TePUTOpiaJIbHUX IpoMaj Ta 06'€JHAaHUX
TepPUTOPia/IbHUX I'POMa/i, BU3SHaUYeHHs HAyKOBMX MiAXOAIB 0 $OopMyBaHHS MoJesi NMpasa
KOMYHaJIbHOI BJIACHOCTI Ha 3eMJII0 B YKpaiHi. AKTyas1i30BaHO HENOC/IiZJ0BHICTb 3aKOHO/|aBLiB
y BU3HAY€HHs NMPUHIUIIB MNO6YA0BH IHCTUTYTY IpaBa KOMYHaJbHOI BJIACHOCTI Ha 3eMJIO,
BiZICYyTHICTb OOI'pyHTOBaHOI KOHIIEMNIii mpaBa KOMYHaJIbHOI BJIACHOCTi, 3aKOHOJAaBYY
CyNepedIMBOCTI MiJAXOAIB [0 CTBOPEHHS B YKpaiHi CTajJoro MicLeBOro CaMOBpPsyBaHHS,
3aCHOBAHOI'0 Ha NpIOpUTETI 3eMesIbHUX IHTepeciB TepuTopia/ibHUX rpoMaj. Ilpuzineno
HAayKOBY yBary IepeJiyMOBaM BH3HAue€HHs KOHCTUTYLIHHOIO CTAaTyCy TepUTOpia/IbHUX
rpoMa/i, 3aKOHOJABYOMY 3aKpilsIeHHIO HificTaB (GOpMyBaHHA B Jiep»aBi KOMyHasIbHOI
BJIACHOCTi Ha 3eMJIl0, BUpIilleHHI0 Npo6JieMH BiACyTHOCTI y YMHHOMY 3aKOHOJABCTBI
BU3Ha4YeHHs JediHilii “npaBo KOMyHa/IbHOI BJAACHOCTI Ha 3eMJit0”. 30cepe/KeHO yBary Ha
JleriTUMi3anil npaBOMOYHOCTEM peaJii3alii NpaBa KOMyHaJIbHOI BJIaCHOCTI Yepe3 BUPIilleHHS
MUTAHHA 3eMeJIbHO-NIPaBOBOI KOMIIETEHIii TEPUTOpPiaJIbHUX T'POMaJl, YIOCKOHAJIEHHI IX
CTATYyCy IK Cy0'EKTIB, IKi peali3yl0Th IPaB0 KOMyHaJIbHOI BJIAaCHOCTI Ha 3eMJII0 6e3nocepe/JHbO
ab0 yepe3 opraHu MicLeBOIo CaMOBPsAAYBaHHs, 3/liiCHEHHI TpaBa KOMyHaJIbHOI BJIaCHOCTI
Ha 3eMJII0 ¥ CHoco6M, BU3HAYEHI 3eMeJIbHUM 3aKOHOM. 3a pe3yJbTaTaMU JOCHi/KEeHHS
BCTaHOBJIeHO, Mo KoHcTuTyliss YKpaiHuM 3a6e3neunsia HeOOXiJHI IepeayMOBH JJist
CTAHOBJIEHHS IPUHLIUIIOBO HOBOTO 3eMeJIbHOTO YCTPOI0 ¥ cdhepi KOMyHaIbHOI BJIACHOCTI Ha
3eMJli rpoMa. BaxkJIMBUMH HayKOBHUMM 3aBJaHHAM B Cy4aCHUX YMOBAX € yJOCKOHAJIeHHA
[IPAaBOBOI'0 PEry/II0OBAHHA 3€MeJIbHO-IIPaBOBOI KOMIEeTeHLii TepUTOpiaJIbHUX IpoMaj, AK
cy6'eKkTiB NmpaBa KOMyHa/bHO{ BJIACHOCTI Ha 3eMJII0 3aJJI1 CTaJIOr0 PO3BUTKY TEPUTOPIH.
BusHaueHO, 1[0 NPUCKOPEHHS aAMiHICTpaTHBHOI Ta 3eMeJbHUX pepopM CIPUATUME
NOBHOLIHHIA JieriTuMisanii o06’'€¢fHAaHUX TepUTOpiaJbHUX TpPOMaJ Ta CTAHOBJEHHIO
TePUTOPia/IbHUX TPOMa/] IK PIBHONIPAaBHUX CY6’€KTIB BJIACHOCTI Ha 3eMJIIO

Kawuoei canoea: TeputopiasbHi TpoMaju, JAelieHTpasizauis, pedopma MicLeBoOro
CaMOBps/lyBaHHS, KOMYHaJ/IbHA BJIACHICTb Ha 3eMJII0
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