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The relevance of this subject lies in the fact that an effective enforcement
mechanism in the context of compliance with environmental legislation is a
lever for preventing environmental offences in general. Considering the lack
of a wide range of studies on the environmental liability of a trustee, the
scientific and practical need to analyse the relevant issues was identified.
The study employed a system of research methods, namely: comparative
legal method, method of critical analysis, method of interpretation of legal
provisions, method of abstraction, logical and legal method, method of legal
modelling, and dogmatic method. The purpose of this study was to provide a
comprehensive general theoretical analysis and study of the legal nature and
specific features of liability for environmental offences of a trustee and to
formulate scientific, theoretical, and practical provisions for the regulation
of the relevant legal relations. The study analysed the specifics of the
trustee’s environmental liability in the context of security trust as a fiduciary
institution, as well as in the case of concluding a property management
agreement known as a trust in the countries of the Anglo-Saxon legal
system. The study offered a vision of the concept of environmental liability
of a trustee through the lens of two models of this institution prescribed by
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current legislation. The study examined the category of complicity in the context of guilt in committing
an environmental offence by both the trustee and the property management company. The study
presented a critical analysis of the legislative technique of presenting the regulatory provisions of the
Land Code of Ukraine on regulation of the institute of trust ownership of a land plot. As a result of this
study, proposals were formulated for improving the current legislation in the context of the trustee’s
liability for environmental offences, as well as for the development of a separate chapter of the Land
Code of Ukraine dedicated to the legal regulation of the institution of trust ownership of a land plot.
The study focused on the theory of trust ownership on a global scale and based on the analysis of
the initial provisions, determined its fundamental doctrinal significance for building a mechanism of
environmental responsibility of trustees in each individual state. The practical value of this study lies

in the fact that its findings can be applied in improving the legal regulation of this area of legal relations

Keywords: environmental liability; land plot; institution of trust property; environment; environmental

safety; public trust doctrine

Introduction

The issue of the legal nature and content of liabili-
ty for environmental offences stays relevant in the
context of globalisation processes related to en-
vironmental protection and conservation, as well
as the development of environmental and natural
resource law. The overall safety and well-being
of an individual’s life depends on the level of ef-
ficiency of the environmental protection mecha-
nism, which is one of the main needs of modern
time, not only at the national but also at the inter-
national level. Various aspects of environmental
liability as a type of legal liability are an important
subject of scientific research aimed at developing
a clear enforcement mechanism in this area and
preventing environmental offences in general. As
of 2024, the research of environmental liability of
trustees in the context of the formation and devel-
opment of this institution and its increasing use in
the regulation of property relations is of great sci-
entific and practical significance. It lies in devel-
oping doctrinal approaches to the development
of the concept of liability of such an entity with a
view to using them for further law enforcement.

An environmental offence as a basis for en-
vironmental liability is characterised by a con-
crete composition, which includes the following
elements: subject, object, subjective and objective
parties. The nature and extent of liability are spe-
cific to the individual perpetrator of the offence.
The scientific and practical need for a thorough
investigation of the specific features of bringing
individual actors to liability for environmental
offences is that this type of offence encroaches
on the constitutional right of citizens to a safe
environment. In this regard, the analysis of the
content of the trustee’s environmental liability is
important for developing the concept of liability
for environmental offences by trustees and will
also facilitate compliance with environmental re-
quirements in their use of environmental objects,
which may, in turn, be objects of trust.

Overall, the problematic issues of environ-
mental liability as a type of legal liability, includ-
ing the specific features of its subject matter,
have been the subject of investigation by many
researchers. L. Khizhnya (2020) investigated the
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specific features of administrative liability for
environmental offences in environmental protec-
tion and emphasised that in the context of imple-
menting the idea of sustainable development, it is
important to optimise national and international
mechanisms of legal liability for environmental
damage. O. Kalian et al. (2023) express an anal-
ogous opinion, pointing out that to effectively
protect the environment in Ukraine in the context
of globalisation and military operations, there is
a substantiated need to improve the institutions
of legal liability for violations of environmental
law through the implementation of internation-
al standards. In terms of the functional aspect of
environmental liability, M. Sirant (2021) noted
that legal liability helps motivate people who do
not commit environmental offences to follow en-
vironmental requirements and discourages those
held liable from repeatedly committing environ-
mental offences. B. Sheehy (2023) noted that the
principal idea of environmental responsibility as
a type of legal liability is that business entities
that benefit from the use of natural resources
should minimise the negative impact on the en-
vironment and, moreover, take actions of a com-
pensatory nature for society for such negative
impact. In terms of conducting business activi-
ties and the need for business entities to follow
environmental requirements, |. Lee et al. (2022)
focused on the significance of accounting for
environmental impact in business activities and
the importance of environmental responsibility
in the legal context, both from a legal and moral
standpoint. Al Halim and M. Ali (2020) note that
the introduction of a strict legal regime of envi-
ronmental liability for environmental offences
is conditioned by the long-term nature of the
danger that may be caused by such offences, as
well as the difficulties in eliminating their ram-
ifications. L. Dam et al. (2019) emphasised the
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global nature of the institution of environmental
liability, pointing out that environmental liabili-
ty is increasingly determined by human actions
that affect global environmental change. Thus,
the institution of environmental liability is not
merely a coercive measure within a particular
country but is a global instrument for ensuring a
safe environment. The environmental liability of
atrustee is no exception due to the increasing use
of this title in rem, as well as the way in which it is
used to secure the performance of an obligation.
In the context of the trustee’s environmental
liability, the following studies are worth paying
attention to. L. Brown (2024) provided a thor-
ough analysis of the personal liability of trustees
for land contamination and the existence of a duty
to remediate it. The study raises the issue of en-
vironmental management in the context of trus-
tees’ fulfilment of their fiduciary duties aimed at
both protecting the trust property and the envi-
ronment. The issue of fiduciary responsibility has
also been discussed by D. Postlethwaite (2022),
who pointed out that trustees are increasingly
expected to consider environmental, social, and
governance (ESG) factors when making invest-
ment decisions. The researcher emphasised that
fiduciaries must balance these trends with their
fiduciary duties, ensuring that ESG integration is
in the best interests of beneficiaries and follows
legal requirements. S. Roy (2020) investigated the
specific features of the fiduciary legal institution
in the context of environmental protection, not-
ing that the trust doctrine prescribes a model of
management that would enable the state to apply
a sustainable and holistic approach to environ-
mental management to consider the interests of
future generations. R. Marusenko (2020) studied
the specific features of the institute of trust own-
ership of land plots. The researcher noted that the
improvement of legislative regulation of the trust
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ownership structure can avoid disputes over its
nature, and transform it from an ambiguous, par-
tially declarative innovation into an effective tool
according to the legislator’s intention. Based on
the above, streamlining the regulatory provisions
on the legal regulation of the trust property insti-
tute will also improve the mechanism of environ-
mental liability of trustees.

The purpose of this study was to provide a
comprehensive general theoretical analysis and
study of the legal nature and specific features of
liability for environmental offences of a trustee,
as well as to formulate scientific, theoretical, and
practical provisions for the regulation of the rele-
vant legal relations. This study was focused on the
specific features of the environmental liability of
a trustee. To fulfil the purpose set, the tasks of the
study were defined as follows:

1) to analyse the regulatory provisions of
the Civil Code of Ukraine (2003), the Land Code
of Ukraine (2001), the Code of Administrative Of-
fences of Ukraine (1984) for the current state of
legal regulation of the mechanism of environmen-
tal liability of the trustee;

2) to conduct a comparative analysis of the
specific features of the environmental liability of a
trustee under a property management agreement
and in the case of establishing trust ownership as
a way to secure performance of an obligation;

3) to formulate scientific and theoretical con-
clusions and practical recommendations for im-
proving the legal regulation of trustee liability for
environmental offences.

Materials and Methods

This study was based on the concept of sustaina-
ble development, according to which there is an
urgent and substantiated need to strike a balance
between the current needs of humanity and their
satisfaction, as well as the protection and defence

of future generations by guaranteeing their right
to a safe environment. In the context of this prob-
lematic, the concept of sustainable development
is important for the development of environmen-
tal legal awareness of trustees and prevention of
environmental offences committed by them to en-
sure environmental safety.

Considering the purpose of this study and
the tasks formulated to achieve it, a multifaceted
range of both general scientific and special legal
research methods was employed, namely: com-
parative legal method, method of critical analy-
sis, method of interpretation of legal provisions,
method of abstraction, logical and legal method,
method of legal modelling, and dogmatic method.
The use of these methods was substantiated by
the fact that it is this system of scientific meth-
ods that ensured an in-depth investigation of the
outlined issues, organisation of information, and
contributed to the formulation of relevant conclu-
sions. The use of research methods that are dif-
ferent in their content created an opportunity for
a multidimensional and versatile study and en-
sured the comprehensiveness and completeness
of this scientific study. The algorithm of the study
was to distinguish certain aspects of liability for
environmental offences by trustees from the gen-
eral problematic of environmental liability. In
analysing the specific features of environmental
responsibility of such an entity, the study com-
pared the specifics of such responsibility through
comparing the models of trust ownership.

The comparative legal method helped to in-
vestigate the trustee’s environmental liability by
comparing two institutions: security trust and
trust as a separate legal title. In applying the crit-
ical analysis method, the study formed a critical
vision of the current state of legal regulation of
environmental liability of a trustee and suggest-
ed practical solutions to improve the identified
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gaps. The application of the method of interpre-
tation of legal provisions helped to analyse legal
provisions and reveal their content to identify
problematic issues and form conclusions regard-
ing the specific features of law enforcement. The
scientific and practical conclusions and findings
of this study were formulated based on a thor-
ough analysis of the regulatory provisions of
Ukrainian legislation. The regulatory framework
of this study was based on the following regula-
tions: Civil Code of Ukraine (2003), Land Code of
Ukraine (2001), Code of Administrative Offences
of Ukraine (1984).

The method of abstraction helped to high-
light the essential and substantive aspects of the
environmental liability issues and to focus on the
issues of liability for environmental offences by
trustees. The logical-legal method employed log-
ical tools and techniques for researching and ex-
plaining the content of legal provisions based on
the laws of formal logic. Using the method of legal
modelling, the study applied the model of own-
er’s liability and used it as the basis for develop-
ing the concept of trustee’s liability for environ-
mental offences. The dogmatic method helped to
establish the content of the statutory provisions
relating to the trust property institute and, using
logical techniques, to identify the regularities of
legal regulation of legal relations which are the
subject of this study.

Results

The institution of trust ownership is a common le-
gal phenomenon in the countries of the Anglo-Sax-
on legal system. Thus, in the UK, trusts form an
integral element of the legal regulation of proper-
ty relations. 1. Gvelesiani (2023) points out that a
trust is considered as a “by-product” of property
rights, which reflects its dualistic legal nature. Ac-
cordingto E. Zaccaria (2019), in UK law, the system
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of beneficiary rights is analogous in nature to the
rights of the owner but has specific limitations. In
this regard, the specific feature of the legal nature
of a trust determines the specifics of the system
of rights and obligations of its parties, which fur-
ther affects the formulation of the institution of
environmental liability. The fundamental legal
act in this context is the Trustee Act (1925). This
regulatory document prescribes the fundamental
basis for the legal regulation of trusts, including
provisions on the rights and obligations of trus-
tees, regulates the specifics of their appointment,
and the principles of trust management. UK leg-
islation, as well as Ukrainian legislation, does not
contain clear provisions on the environmental lia-
bility of trustees. However, certain provisions of a
series of regulations can be applied by analogy to
the legal regulation of the above issues. Such reg-
ulations include the Trustee Act (2000). Notably,
this act does not contain special regulatory pro-
visions on environmental safety and protection
but prescribes general provisions on the system
of trustee obligations relating to the considera-
tion of beneficiaries’ interests and caution in the
management of property. These provisions can be
interpreted in the context of the trustee’s compli-
ance with environmental legislation. Another reg-
ulation important within the framework of this
study is the Environmental Protection Act (1990).
The relevant regulatory document does not con-
tain any special provisions relating to the trust
but defines the fundamental principles and prin-
ciples in the context of environmental protection.
Therefore, trustees who manage land plots or
other environmental objects are obliged to strict-
ly and in good faith follow the requirements set
out in the act. In this regard, it is necessary to note
the imperfection of UK legislation in the context
of legal regulation of environmental liability of
trustees. This incompleteness of legislation leads
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to the absence of an established concept of trus-
tee liability for environmental offences at the in-
ternational level, as UK law is primary in terms
of defining the standards for regulating trusts. In
this regard, T. Kuntz (2023) was correct to point
out that a view of the development of fiduciary
law from the perspective of transnational legal
theory forms an understanding of the patterns of
emergence of legal orders and processes of legal
regulation that fall outside the legal system of a
particular state.

On the other hand, in the legislation of
France, the institution of trust ownership is un-
formed and lacks clear legal regulation. However,
French legislation contains a legal category “fi-
ducie”, which is a kind of analogue of the trustee.
Article 2011 of the Civil Code of France (2024)
states that “fiducie” is an agreement under which
one party or several parties, called the founders,
transfer property, or property rights to one or
more trustees who hold the property provided
separately from their personal property to en-
sure the interests of the beneficiaries. It can be
concluded that the legislation governing trusts in
Europe is not homogeneous and is determined by
the specifics of the historical development of each
individual country.

As of 2024, the Civil Code of Ukraine (2003)
also makes provision for the possibility of using
such a legal instrument in property relations.
However, the concept of trust ownership is rela-
tively new to Ukrainian legal doctrine. Thus, the
Law of Ukraine No. 980-1V (2003) amended the
Civil Code of Ukraine (2003), which legalised the
institution of trust ownership. In this regard, a
series of fundamental issues arise that have not
been legislatively consolidated, including issues
related to the environmental responsibility of the
trustee. Such a study will allow formulating the
concept of liability for environmental offences of

a trustee based on determining its place and role
in the implementation of the triad of ownership of
the trust property. In modern Ukrainian law, the
right of trust ownership has a dualistic nature and
can be considered as a right in rem, which is de-
rived from the right of ownership, and as a way of
ensuring the performance of obligations, which is
an innovation of the Civil Code of Ukraine (2003).

According to L. Foksha and O. Zuieva (2020),
the right of trust security property is a real way of
securing the fulfilment of an obligation, since the
trustee’s property interest is secured at the ex-
pense of the trust property to which they acquire
title. In other words, in this case, this refers to the
concept of fiduciary duty, which is inherent in Ro-
man law, and relations can be defined within the
relevant type of trust as fiduciary. L. Broadway et
al. (2021) recognises the fiduciary duties of trus-
tees as traditionally focused on maximising finan-
cial returns for beneficiaries. However, trustees as
individuals may be aware of and concerned about
environmental issues such as climate change.
The main position lies in exploring ways in which
trustees can balance these ethical considerations
with their duty to the beneficiaries without run-
ning into legal risks. Thus, in the context of en-
vironmental protection, property relations and
institutions derived from them are on the verge
of ensuring environmental safety and maintain-
ing economic efficiency of economic activity. That
is why a well-established and clear mechanism
of prosecution for environmental offences is the
lever that will ensure the prevention of such of-
fences in general.

Pursuant to Part 2 of Article 597-1 of the Civil
Code of Ukraine (2003), the right of trust owner-
ship as a way of securing the performance of ob-
ligations (trust ownership) is a type of property
ownership under which a creditor who has re-
ceived property in trust (trustee) is not entitled to
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independently alienate such property, except for
foreclosure on it, as well as to redeem it for public
needs pursuant to the procedure established by
law. Pursuant to Article 597-4 of the Civil Code of
Ukraine (2003), the trustee (the user) is entitled
to use the trust property. The user may also be
another person specified in the trust agreement.

The trustee is directly the debtor under the
principal obligation, who transfers the relevant
object into trust ownership to ensure the perfor-
mance of the primary obligation. In other words,
in the construction of trust ownership as a way
of ensuring the performance of an obligation, the
trustee does not act as a user of a particular ob-
ject. In this regard, this type of trust ownership
is non-sedentary. However, in case of a default on
the primary principal obligation, the trustee is
entitled to foreclose on the trust property, which
results in the trustee becoming the full owner of
the relevant facility and, therefore, the subject of
environmental liability. The above fact is impor-
tant for identifying the specific features of envi-
ronmental liability, considering the subjective
composition of the security trust relationship.
Thus, considering that in the concept of a secu-
rity trust as a fiduciary institution, the trustee is
not authorised to exercise such an element of the
property triad as use, the requirements for com-
pliance with environmental legislation are im-
posed on the trustee, who is the debtor under the
primary obligation. Accordingly, the trustee will
also be subject to environmental liability for envi-
ronmental offences committed in the operation of
the trust property.

However, in this context, it is also worth
paying attention to the regulatory provision pre-
scribed in Part 4 of Article 597-4 of the Civil Code
of Ukraine (2003), which states that the trustee is
entitled to check the presence, condition, storage,
and use of the trust property at any time during
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the term of the trust and subject to prior notice to
the user. Moreover, the legislator clearly stipulates
that the agreement may specify issues related to
the frequency of such inspections, their duration,
the obligation to notify the user of the trustee’s
decision to conduct an inspection, as well as other
conditions for inspecting the trust property.
Thus, in analysing the said regulatory pro-
vision, the question arises as to what actions the
trustee should take if the latter discovers signs of
violation of environmental legislation in the ac-
tions or inaction of the user of the trust property.
Itis clear that if the trustee fails to act upon the re-
sults of the detection of an environmental offence,
such behaviour threatens the environmental safe-
ty and should be defined as an environmental
offence. Thus, according to Item 3 of Article 83-1
of the Code of Administrative Offences of Ukraine
(1984), it is a violation of plant protection legisla-
tion to fail to notify (concealment) or provision of
false information about the threat to crops, tree
plantations, other vegetation of open and closed
ground, as well as plant products from pests.
Considering the right granted to the trustee
to inspect the operating conditions of the trust
property, the trustee may be a subject of the rel-
evant administrative offence and, accordingly, be
held liable for environmental damage. Thus, con-
sidering that the trustee in the context of security
trust ownership does not directly use and operate
the trust property, its environmental responsibil-
ity has a specific manifestation within the scope
of the powers granted to it to control the user’s
activities in relation to the trust property.
Furthermore, in respect of a particular type
of trust property, such as a land plot, due to its so-
cial significance, there is a need to define the said
right of the trustee as an obligation. Thus, during
the operation of a land plot, actions may be tak-
en that contain signs of environmental offences,
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which creates an unfavourable environment for
environmental safety. In this regard, such an ob-
ligation will be an effective lever for shaping envi-
ronmental legal awareness, preventing the com-
mission of environmental offences, and forming a
directbasis for holding the trustee environmental-
ly liable for failure to perform such an obligation.

Notably, the security trust differs in its legal
nature from the trust arising under a property
management agreement and is a so-called trust.
In the first case, this refers to fiduciary relations
and ensuring the performance of the primary ob-
ligation. However, in case of analysing the concept
of trust ownership as a separate legal title, the
situation regarding the subject of environmental
liability is considerably different due to the fol-
lowing. Thus, pursuant to Part 1 of Article 1029
of the Civil Code of Ukraine (2003), under a prop-
erty management agreement, one party (the trus-
tor) transfers property to the other party (the
manager) for management for a certain period of
time, while the other party undertakes to manage
the property on its own behalf for a fee in the in-
terests of the trustor or a person specified by the
trustor (the beneficiary).

This agreement is the direct basis for the
emergence of trust ownership as a separate type
of property right. And with this concept of trust
ownership, it is the manager who is the entity that
will directly bear environmental liability in case
of a violation of the relevant legislation. Thus, ac-
cording to Part 5 of Article 1033 of the Civil Code
of Ukraine (2003), a manager, if it is stipulated in
the property management agreement, is a trustee
of the property, which they own, use, and dispose
of following the law and the property manage-
ment agreement.

In other words, in this case, the trust prop-
erty is directly operated by the property man-
ager, who, by the legal nature of their status, is

equated to the trustee, and therefore may act as a
subject of environmental liability. In this context,
A. Holovko (2021) fairly noted in her thesis re-
search that the fundamental principle of environ-
mental law “polluter and user pay the full price”
is aimed at introducing legal mechanisms and
incentives for such persons to reduce the level of
adverse impact on the environment and guaran-
tee the user’s full legal responsibility for the state
of the natural resources provided for use. In other
words, in this case, this principle is directly related
to the formation of the concept of the trustee’s lia-
bility, who in the model of trust ownership asa sep-
arate legal title acts as a direct user and, therefore,
should be liable for damage to the environment.

However, it should be emphasised that the
manager manages the property on its own behalf
and manages this property in the interests of the
manager or the person (beneficiary) specified by
the manager. In other words, in a concrete agree-
ment, the trustor authorises the manager to ex-
ercise a range of powers in relation to the trust
property. Therefore, if the property management
agreement prescribes a certain type of operation
of the relevant facility that contradicts the prin-
ciples of environmental safety and violates the
requirements of environmental legislation, a case
can be made regarding complicity in the commis-
sion of such an offence. This leads to the need to
hold both the trustee and the manager liable for

environmental damage.
Discussion

According to O. Yakymets (2022), the basis for
bringing a person to legal liability is the commis-
sion of an offence, and since this refers to liability
in the field of environmental legal relations, the
basis will be the commission of an environmen-
tal offence, which should be understood as an
unlawful act (action or inaction) that violates the
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established environmental legal order and for
which the law prescribes legal liability. In such
a case, the concept of environmental responsi-
bility of the trustee will differ in relation to the
trust ownership model. In this regard, in each
particular case of prosecution for environmental
offences, there will be a need for a thorough inves-
tigation of the nature and legal nature of the legal
relationship between the owner and the trustee.
Thus, in the system of fiduciary relations arising
from security trust ownership, the trustee is not
a direct user, but is entitled to control the oper-
ation of the trust property by the trust founder
or a third party, which suggests that the trustee
may be held liable for environmental offences,
but only in respect of certain offences. In turn,
subject to the existence of a property manage-
ment agreement, the content and functional focus
of the trustee’s activities is to directly operate the
relevant facility on behalf of the trustor and factu-
ally implement all elements of the property triad,
which introduces adjustments to the specifics of
environmental liability.

In practice, a common object of trust own-
ership is a land plot. Pursuant to Part 1 of Arti-
cle 89-1 of the Land Code of Ukraine (2001), if,
pursuant to the law, the ownership of a person
who has transferred their property into trust is
terminated, the trustee has the rights and per-
forms the duties of the owner of the land plot,
subject to the specific features prescribed in the
Land Code of Ukraine (2001) and the Civil Code
of Ukraine (2003). However, within the limits
prescribed in the property management agree-
ment, the trustee may exercise the powers of the
owner of the actual land plot prescribed in such
agreement even prior to the termination of such
right. In this context, the scientific position of
R. Marusenko (2020) is quite sound, who notes
that it is inappropriate to mediate different legal
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constructions and achieve different goals with
their help using the same term - trust title. Mixing
the legal title of ownership, use, and disposal of a
land plot, and at the same time the type of securi-
ty for the performance of an obligation, as well as
the type of property management agreement, in
a single legal structure introduces confusion into
the system of legal institutions of both civil and
land law. Clearly, to achieve several goals, it would
be more suitable for the legislator to employ sep-
arate terms rather than to rely on judicial practice
to resolve the problem of interpreting the same
term in different meanings.

It is worth agreeing with the above opin-
ion, because the analysis of the Land Code of
Ukraine (2001) makes it difficult to identify which
model of trust ownership the legislator implies,
which leads to a lack of systematic understanding
of the status of the trustee and, as a result, to prob-
lems in practice in bringing perpetrators to envi-
ronmental liability for environmental offences
committed during the operation of the land plot.
Thus, the regulatory provisions on trust owner-
ship of land plots are formulated in Chapter 14 of
the Land Code of Ukraine (2001), which handles
the legal regulation of land ownership. Consid-
ering that under civil law, trust property is posi-
tioned as a separate legal title, it can be concluded
that the legislator limited itself to this model of
trust property when formulating the regulatory
provisions of the Land Code of Ukraine (2001).

The absence of a systematic cross-sectoral
approach in the context of legal regulation of
trust property in its dualistic manifestation leads
to inconsistencies upon law enforcement in this
area. Considering that land is an extremely com-
mon object of trust ownership, the problematic
legislative technique of formulating regulatory
provisions in this context leads to an imperfect
mechanism for governing such relations overall,




Pryz

including the mechanism for holding the trustee
liable for environmental offences.

Thus, considering that the provisions on trust
ownership are located in the chapter on property
rights, this logic of building the regulatory pro-
visions leads to difficulties in practice in under-
standing the functional aspect of this institution.
In this regard, it is necessary to create a new
chapter of the Land Code of Ukraine dedicated to
the specifics of legal regulation of the institution
of trust ownership of a land plot as a separate le-
gal title and as a way to secure the performance
of an obligation. Such a centralised approach to
the placement of regulatory provisions within the
code will ensure the effectiveness of regulation of
the relevant institution and the development of a
clear legislative mechanism for holding trustees
liable for violations of the requirements for the
operation of the land plot, as well as provide con-
venience in the law enforcement process.

S. Roy (2019) investigated the issue of
streamlining the provisions on fiduciary property
as a fiduciary institution and fiduciary property
as a trust, and the researcher reasonably noted
that a broader investigation of judicial practice
that would offer a comprehensive definition of
the application, content, and scope of fiduciary
duties has not yet been conducted. Nevertheless,
itis still unclear whether property rights will have
to be revised to adapt them to the concept of trust
ownership. Such a revision could mean that own-
ers would act as trustees to protect the resourc-
es on their land, while natural resources would
be considered common to all. The answer to this
question will certainly be a necessary component
of any solution to the greatest challenges of the
21% century, the challenges of the Anthropocene.

This position relates to the global concept of
trust ownership of natural resources, which has
gained great popularity in the international arena

and is one of the crucial tools for shaping environ-
mental awareness and an effective mechanism for
bringing to environmental responsibility. Accord-
ing to K. Bosselmann (2020), the concept of trust
ownership of the planet Earth emerged in the en-
vironmental law movement, according to which
states must accept the responsibilities of trustees
for the Earth’s ecological systems. This will pro-
vide stronger environmental protection than the
current trade-off points that balance environmen-
tal care with economic growth and efficiency.
According to D. Grinlinton (2023), expand-
ing the scope of the Public Trust Doctrine is an
essential step in protecting natural resources. Un-
der this doctrine, trustees are obliged to ensure
sustainable management of and access to natural
resources. This fiduciary responsibility ensures
environmental protection and sustainable man-
agement of natural resources. Thus, based on the
above, the Public Trust Doctrine is an important
legal principle according to which natural re-
sources management should be carried out in the
public interest. In this case, the authorised state
bodies act as trustees and must ensure environ-
mental protection and sustainable use of natural
resources. According to R. Costanza et al. (2021),
the modern context, effective management of the
natural fund requires a transition from conven-
tional legal titles of private property to the regime
of trusts in the context of the Public Trust Doctrine.
The concept of environmental liability of a
trustee as a subject of contractual relations is in-
dividual and relates to concrete legal relations.
However, it should not be forgotten that in the
context of ensuring environmental safety, the fun-
damental issue is the existence of environmen-
tal legal awareness of each individual, especially
when it comes to the exploitation of environmen-
tal objects. That is why such a fundamental con-
cept should underlie the development of an
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environmental liability mechanism for each indi-
vidual case. In this regard, ].C. Dernbach (2020)
fairly notes that the legislation governing trusts
has a solid potential to enhance the level of pro-
tection and defence of public trusts by imposing
various fiduciary duties on trustees. Considering
the above, the concept of trust ownership of the
Earth defines the state as the trustee, not an in-
dividual, but the state as a whole, which indicates
its global nature.

Conclusions

The study of the composition of environmental of-
fences and the specifics of bringing various actors
to environmental liability is a crucial guarantee of
a safe environment for humans and citizens. Envi-
ronmental safety is a priority area of state activity
that can be effectively implemented through the
development of a high-quality enforcement mech-
anism in this area. However, based on the above,
not all aspects of environmental responsibility
are widely reflected in the studies of scholars,
and as a result, are not regulated at the legislative
level. One of the gaps in environmental legislation
is the absence of regulatory provisions on bring-
ing the trustee to environmental liability, both in
the concept of security trust and in the context of
implementing trust ownership by entering into a
property management agreement.

As of 2024, the trusteeship institution is
gaining in popularity as Ukraine actively adopts
positive European practices. In the absence of a
mechanism to enforce trustees in the context of
compliance with environmental requirements,
there is a threat to environmental safety in the
implementation of trust ownership relations. The
scientific originality of this study was that it was
the first to comprehensively investigate the liabil-
ity for environmental offences of such an offender
as a trustee in the context of Ukrainian legislation.
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This study formed scientific and theoreti-
cal conclusions. It was found that the specifics
of a trustee’s environmental liability depend on
whether the trustee is a subject of security trust
as a fiduciary institution or acts as a manager un-
der a property management agreement, which
is called a trust in the countries of Anglo-Saxon
law. The study determined that a trustee, as a
subject of security trust ownership, may be liable
for environmental damage in respect of a limited
range of offences relating to its powers to inspect
the operation of the trust property by the user. It
was found that within the limits prescribed in the
property management agreement, the trustee is
directly liable for environmental offences, since
it exercises almost in full the entire triad of own-
ership, with the exception of certain restrictions
on disposal which do not limit its liability in the
context of operation of the trust property. The
study formulated the concept of complicity of
a property manager as a trustee and a manager
under a property management agreement. It was
found that the concept of trust ownership in the
context of planet Earth should be a fundamental
principle for the development of the mechanism
of environmental property of a trustee as a sub-
ject of security trust ownership or as a party to a
property management agreement.

Practical provisions were developed based on
scientific and theoretical conclusions. The study
established the need to harmonise the regulato-
ry provisions of the Land Code of Ukraine and set
out the regulatory provisions governing the spe-
cifics of land trust and the trustee’s liability for vi-
olation of the procedure for its operation in a sep-
arate chapter “Land Trust”. In case of application
of the institution of trust ownership of a land plot
as a way of performing an obligation, this study
proposed to make provision for the trustee’s ob-
ligation to monitor the operation of the land plot
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by the user and to take relevant actions aimed at
stopping the identified environmental offences.

Therefore, based on the above, a general con-
clusion can be drawn that in the context of rapid
development of science and technology, environ-
mental issues are becoming increasingly relevant
and acute every day. This problem transcends the
borders of a single country and becomes a global
issue that needs to be addressed urgently. In this
regard, each state should develop effective legal
regulation of relations related to environmental
safety and the formation of environmental legal
awareness in society. The level of regulation of
the environmental liability mechanism overall
depends on the state of compliance with environ-
mental legislation, which is the primary link in in-
fluencing global environmental processes.

The prospects for further development of
this subject are to make provision for concrete
corpus delicti of environmental offences in re-
lation to such a special entity as a trustee. In
addition, an important vector for expanding the
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research is the analysis of international practic-
es in regulating this issue to accommodate the
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AHomayis

AkTyasbHICTh BKa3aHOI TeMAaTHUKU MOJIATAE Y TOMY, 1[0 epeKTUBHUI MeXaHi3M MPHUMYCy B KOHTEKCTI
JOTPUMaHHSI BUMOT €KO0JIOTiYHOTO 3aKOHO/,ABCTBA € BakeJsieM 3ano6iraHHs BYMHEHHS €KOJIOTIUHUX
npaBomnopyileHb. MeTow HayKoBoi po6OTH 6YB KOMILJIEKCHUM 3araJibHOTEOPETHYHUH aHasi3 i
JLOCJTi/[PKeHHS1 TPaBOBOI MPHUPO/IU Ta 0COGJINBOCTEH BiATIOBIJaIbHOCTI 32 €KOJIOTIYHI MPaBONOPYIIEeHHS
JIOBipYOro BJIACHHKA, a TakoK (OPMYBaHHSI HAyKOBO-TEOPETHYHUX Ta IMPAKTUYHUX IOJIOXKEHb
100 BperyJlOBaHHA BiANOBIAHMWX NPaBOBIAHOCUH. B xozi mpoBeseHHs [OC/I/PKEHHS aBTOPOM
Oy/s1a3aCTOCOBAaHA CUCTEMa METOJIB JOC/i/PKeHHs, a caMe: NOPiBHSJIbHO-IPABOBUU METO[|, METOZ
KPUTHYHOTO aHaJi3y, MeTo/ TIyMadeHHs1 HOPM IpaBa, MeToJ, abCcTparyBaHHs, JIOTiKO-IOPUAUIHUN
METO/, MeTO/] IPaBOBOT'0 MO/IeJIIOBaHHs, JOTMaTUYHUN MeTo/. Bysio mpoBezeHo aHasi3 cnenuiku
€KOJIOTiYHOI BiJiIOBiJa/IbHOCTI JOBIpYOro BJIACHMKA B KOHTEKCTi 3abe3medyBasjibHOI [JoOBipuol
BJAacHOCTI fAK ¢iAyliapHOro iHCTUTYTy, a TaKoX y BUNAJAKY YKJIaJEeHHS JOTOBOPY YIpaBJiHHS
MalHOM, BiZJOMOro fIK TpacT y KpaiHaX aHIVIO-CAaKCOHCbKOI IPaBOBOI CUCTEMHU. 3alpPONOHOBAHO
GayeHHs KOHIeNLii eKoJIoriYHOol BiANOBiJaJIbHOCTI JOBipYOro BJJaCHUKA KPi3b NPU3MY [IBOX MOJieJleit
BKa3aHOT0 iHCTUTYTY, NepefbadyeHUX YNHHUM 3aKOHOLaBCTBOM. PO3I/IsIHYTO KaTeropito cniBydacti B
KOHTEKCTI HasABHOCTI BUHM y BUMHEHHI eKOJIOTIYHOIr0 IPaBoNoOpyLIeHHA K JOBIpYOro BJACHUKA, TaK
i yCTaHOBHHMKA YNPaBJIiHHA MallHOM. Y CTaTTi NPUCBAYEHO yBary KpUTUYHOMY aHasli3y 3aKOHOAaBY01
TeXHIKM BUKJIAJy HOPMATUBHUX I0JIOKEHb 3eMeJIbHOTO KOZeKCy YKpalHU ILOZO pery/roBaHHSA
iHCTUTYTY JA0Bip4yoi BJIACHOCTI Ha 3eMeJsIbHY AiISHKY. B pesynbTaTi Takoro JociifxkeHHs 6yJ0
chopMyJIbOBAHO TMPOMO3UILii I[0A0 VAOCKOHAJEHHS YWHHOIO 3aKOHOJABCTBA B KOHTEKCTI
BiAMOBIJJa/JIbHOCTI /JOBIpYOro BJIACHUKA 3a €KOJIOTIYHI NMpaBOMOpPYIIEHHS, a TaKOX (pOpPMyBaHHS
OKpeMo]l IVIaBU 3eMeJIbHOI'0 KOJleKCy YKpaiHu, NpUCBSIYEHOI NPaBOBOMY DPEry/jIOBaHHIO iHCTUTYTY
JIOBipYOl BJIACHOCTI Ha 3eMeJIbHY [JAiNAHKY. AKLleHTOBAaHO yBary Ha Teopii J0Bip4Yoi BJIaCHOCTI B
IJIaHeTapHOMY MaciuTabi Ta Ha OCHOBi aHa/Ii3y BUXIAHUX MOJIOXKEHb BU3HA4YeHO ii 0CHOBOMOJIOXKHE
JOKTPUHAJbHe 3HA4YeHHs /I MOOYJOBM MeXaHi3My eKoJIoriuHoi BifmoBimanbHOCTI JoBipunx
BJIACHUKIB B KOXHIiM okpeMill fepxkaBi. [I[pakTu4yHa LiHHICTb NPOBEJEHOr0 LOC/i[KEHHSsI MOJIATAE
y TOMY, 110 OTPUMaHi pe3yJbTaTh MOXKYTb OYTH 3aCTOCOBaHi B XOJi yOCKOHAJIEeHHsI HOPMAaTUBHO-

PaBOBOI'0 PEry/I0BaHHS BKa3aHOI chpepu NpaBoOBiJHOCUH

Kalo4osi csaoea: exosoriuHa BiANOBifaNbHICTh; 3eMeJibHA JAJIIHKA; IHCTUTYT J0Bip4yoi BJIAaCHOCTI;
JIOBKIiJL/ISI; eKoJIoTivyHa 6e3neKa; JOKTPUHA IPOMa/ICbKOl 10BipU

Law. Human. Environment. 2024. Vol. 15, No. 2



https://orcid.org/0009-0005-1477-5485

