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as a result, to a shortage of qualified personnel with specialized knowledge. It is necessary
to take into account the positive experience of foreign lawyers who boldly present the
developments of current practices and are not afraid to consider them as branches of law,
we mean educational, sports, military, gender, “cryptocurrency”, admiralty, law, etc. The
author concludes that the division of law into new branches makes it possible to regulate
legal relations in the relevant areas of activity more effectively, given that global trends
are increasingly demanding universal lawyers, but with specialization, with in-depth
knowledge in a particular or several branches of law

Keywords: branch of law, subject of legal regulation, method of legal regulation, complex

branch of law

Introduction

The issue of distinguishing branches of law
will remain relevant as long as the legal
society develops. For example, today, the
global legal community is increasingly im-
mersed in the concept of “Blockchain Law,”
which is understood as “cryptocurrency
law,” although this concept differs from
the literal translation. As early as 2017,
the Verkhovna Rada of Ukraine registered
draft laws designed to regulate the circu-
lation of cryptocurrencies in the country.
In the draft regulations, the authors con-
sidered the following concepts: cryptocur-
rency, cryptocurrency exchange, crypto-
currency basket, blockchain system, miner,
mining. So far, these bills have not been
adopted, but experts say that Ukraine can-
not escape the digital age, and therefore
the issue of cryptocurrency and its circula-
tion needs to be legally regulated. The leg-
islative vacuum slows down the country’s
development, and in practice, it is impor-
tant that the legal aspect keeps pace with
the technical one. The tax branch of law
must evolve to adapt to modern economic
relations in society.

To summarize the above, we believe that
today Ukraine does not need to separate the
cryptocurrency branch of law, but the exam-
ple above makes it clear that there is no es-
cape from innovations in law, and such areas
as educational, sports, military, gender, and
juvenile law may find their place in the legal
system in the future.

Such scholars as: RM. Dudnyk [1],
VL. Fedorenko [2], Y.N. Oborotova [3],
M.S. Kelman, O.G. Murashyn and N.M. Khoma [4],
LI Lukashuk [5], Y.S. Shemshuchenko [6],
R. Braslavskyi [7], T.E. Murakhovska [8],
R.M. Zholobchuk [9].

The purpose of the article is to analyse
the current approach to the allocation of new
branches in the system of law of Ukraine, as
well as to determine the feasibility of the lat-
ter in national law, taking into account for-
eign experience.

Results and Discussion

A branch of law is defined as the largest, rel-
atively separate subdivision of the legal sys-
tem, which contains legal norms regulating a
certain, qualitatively distinguished sphere of

Law. Human. Environment. 2021. Vol. 12, No. 2
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social relations and usually requires specific
means of legal regulation [2].

In a narrow sense, a branch of law is a
grouping of legal norms that regulate ho-
mogeneous social relations through the use
of a specific method of legal regulation to
achieve a specific social goal [3].

Classifications of branches of law into:

* profiling (traditional), procedural, spe-
cial [4]. The criterion for this classification is
the degree to which substantive and proce-
dural rules are combined within one branch
of law. Thus, profiling branches are a system
of substantive rules, procedural branches
are a system of procedural rules, and special
branches combine both substantive and pro-
cedural rules;

» profiling, special and comprehensive.
At first glance, it seems that this classifica-
tion is based on the peculiarities of the sub-
ject matter and method of legal regulation,
but a closer examination of the elements of
this classification leads to the conclusion
that it is not perfect;

* core (fundamental) branches of law:
constitutional, civil, administrative, criminal,
and procedural (civil and administrative).
Further, the main branches of law are labour,
family, land, financial, criminal, and penal
law, etc. Complex branches of law - tax, envi-
ronmental, banking, etc.

The emergence of new branches of law is
primarily associated with the expansion of the
range of objects of legal regulation. This expan-
sion is due to the emergence of new relations
at the present stage of society’s development
which, due to their social significance, must be
regulated by law. The existence of public inter-
est determines the emergence of regulations
governing such relations [5].

Law. Human. Environment. 2021. Vol. 12, No. 2

Thus, there is no consensus among le-
gal scholars on the possibility of recognizing
some “complex” branches of law [1].

It is worth agreeing with the research-
ers who note that even the not always jus-
tified and explainable complication of the
structure of the legal system due to the allo-
cation of new artificial branches of law has
its own logical explanation based on objec-
tive factors of deepening and differentiation
of the structure of the layer of modern social
relations, the complexity of which cannot be
taken into account and covered by existing
branches of law. This process will continue
in the future, which, of course, should be
taken for granted by legal science [6]. Tra-
ditionally, the subject matter and method
of legal regulation are distinguished as
the main criteria for the formation of new
branches of law.

Scientists have proposals to expand
and formulate a list of prerequisites for the
formation of a branch of law, which, in par-
ticular, include: recurring social relations
that can act as an object of external control
(the range of social relations should be wide,
peculiar, homogeneous, but multifaceted);
social need for a comprehensive regulation
of such relations (they should affect the in-
terests of a large number of subjects of law
and meet the most important needs of our
time in specific conditions of social life). In
this case, it should be noted that political or
social transformations taking place in a par-
ticular state, events of heterogeneous nature
may act as a catalyst for the formation of a
branch of law [7].

T. Murakhovska [8] proposes to distin-
guish the following stages of formation of
new branches of law:
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» ormalization of normative prescrip-
tions that regulate new social relations or
their new manifestations;

+ gradual formation on the basis of the
unification of such norms, institutions of law;

* formation of legal institutions that are
complex in nature;

* transformation of already established
institutional forms;

 formation of a complex institution of
interdisciplinary nature;

» emergent influence of a complex inter-
disciplinary institution on the formation of
new rules of law;

» formation and progressive develop-
ment of a new branch of law.

Complex branches of law are character-
ized by the multifaceted nature of social re-
lations that are the subject of legal regulation
of the branch. The generally recognized ones
include environmental, economic, informa-
tion, and juvenile law. Discussions are still
underway to recognize the autonomy of such
branches of law as sports, education, gender,
and healthcare.

According to R.M. Dudnyk [9], military,
migration, juvenile, gender, and energy law
can be attributed to new branches of law,
given that the latter have their own subject
matter of legal regulation; their own meth-
odology of legal regulation; and a set of spe-
cialized legislative acts.

In contrast to domestic scholars, foreign
lawyers boldly present their work on new
practices and are not afraid to consider them
branches of law. Let us consider a few of them.

Education law generally covers legal
issues related to educational institutions,
their students, and staff. This area covers
the protection of the rights of students and

teachers, exposing fraud in the learning pro-
cess, developing new educational policies,
discrimination and school discipline, admin-
istration of educational institutions, separa-
tion of church and education, etc. [10].

In Ukraine, the separation of the field of
education law is quite controversial. Scholars
provide both pro and con arguments. It is
too early to consider education law as an es-
tablished branch, but its separation is grad-
ually taking place due to the formation of
an independent subject and method of legal
regulation and a number of legislative acts:
The Law of Ukraine “On Education”, the Law
of Ukraine “On Higher Education”, the Law
of Ukraine “On Complete General Secondary
Education”, the Law of Ukraine “On Voca-
tional (Vocational and Technical) Education”,
the Law of Ukraine “On Professional Higher
Education”, the Law of Ukraine “On Scientific
and Scientific and Technical Activities”, the
Law of Ukraine “On Preschool Education”,
the Law of Ukraine “On Out-of-School Educa-
tion” and many other legal acts [11].

Foreign lawyers practice in the field of
“elder law”, which literally translates as “el-
der law”. This area regulates legal relations
between persons who have reached retire-
ment age, over 65 years of age (given that
life expectancy is increasing). This includes
issues of insurance, medical care, real estate,
guardianship, drafting wills, etc. [12].

“Animal law” is considered to be legis-
lation on the protection of animal rights. In
addition to the obvious call to defend the
cause of “furry friends,” this branch covers
criminal, contractual, administrative, civil,
tort, and housing law. The popularity of this
field is growing, especially with the decline
in the birth rate and the increase in pet

Law. Human. Environment. 2021. Vol. 12, No. 2
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ownership. The industry specializes in is-
sues of animal abuse and neglect, attacks on
dogs (animals), veterinarian negligence, or
other disputes related to pets [13].

Admiralty (Maritime) Law is typical for
the countries of the Anglo-Saxon legal family.
It regulates business transactions and prop-
erty disputes related to maritime trade, sail-
ors, shipping, or the marine environment. It
is not synonymous with the law of the sea,
which is public international law and regu-
lates relations related to mineral resources
or the jurisdiction of coastal waters [14].

“Entertainment Law” literally translates
as “entertainment law” or “entertainment
law” is mostly related to intellectual prop-
erty, but focuses in detail on the rights and
royalties of the media in the fields of art, mu-
sic, television, film, and athletics. With the
rapid development of information technol-
ogy and social media, entertainment attor-
neys are working in a constantly changing
environment [15].

“Blockchain Law” is a bit of a misnomer,
but in order to preserve the meaning of the
concept, we translate it as “cryptocurrency
law”. Blockchains were one of the hottest
technology topics in 2017 and 2018. “Bit-
coin”, “
that, according to financial experts, should
be enshrined in national legislation. Al-

mining”, “blockchain” are definitions

though it remains to be seen whether this
technology will be able to fulfil its initial
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AHomayis

Y crarTi npoaHasizoBaHO aKTyaJIbHUHM NiJXiz 10 BAOKPEMJIEHHSI HOBUX rajly3ei y mpaBoBiil
cucteMi Ykpainu. CyyacHUH CBIT He CTOiTb Ha Micli, MOCTiIHO PO3BUBAETHCSA Ta Ja€
MOIITOBX [JI1 PO3BUTKY yCiX cdep KUTTA JIOAUHU, BiIMOBIJHO BUHUKAIOTh BiJHOCUHH,
KOTpi NOTpeby0Th MPABOBOTO peryarBaHHA. [lesski HAyKOBIi BBAXKAKOTh, 1110 32 HASABHOCTI
CaMOCTiIHOTO IpeAMeTa IpPaBOBOr0 pery/Jl0BaHHS, BJACHOI MeTOAUKH MpPaBOBOrO
peryJiloBaHHSI Ta CyKyIHOCTI CreLia/Ji30BaHUX 3aKOHOLABYUX aKTIB MOXJIMBO BUJIIJIATHU
aBTOHOMHY rajy3b paBa. BusHaueHo, 1110 MOsIBi HOBUX rajiy3el paBa 3aBaXka€ JoMiHy04a
KOHLIEMNLifl Npo iCHYBaHHA JIMIIE OCHOBHUX. [[pUXUJIIBHUKHU L€l KOHUEeNLii KaTerOpu4HO
BiIKWIAIOTb MOXJIMBICTh ICHYBaHHSl BiJANOBiAHUX BTOPHHHMUX, KOMILJIEKCHUX Trasy3ei
npaBa. Takuil HayKOBUH MiAXiJ raabMye BUBYEHHS CyYaCHHUX CYCHiJIbHUX NPaBOBiJHOCHH.
HeraTuBHe cTaBJIeHHSI 0 BUOKpPEMJIEHHSI HOBUX Tajly3eil mpaBa HEMUHYy4Ye NPU3BOAUTH
o TpoTaJiiH y coepi creniaJbHUX MPaBOBUX AOCTIMKEeHb i, K HACHI[OK, [0 HecTaui
KBaTipiKOBaHUX KaZpiB, IKi BOJIOAIIOTH CHenialbHUMH 3HaHHSIMU. Heo6XilHO BpaxyBaTHu
NO3UTUBHUM [IOCBiJ iHO3eMHHUX KOJIeT IOPHUCTIB, KOTPi CMiJIMBO NMpPe3eHTYIOTb JOPOOKU
aKTyaJIbHUX NPaKTUK Ta He 0OSITbCS BBaXKaTH IX Trajay3siMM IpaBa, MAaeMO Ha yBasi
OCBITHE, CIIOPTUBHE, BIMCbKOBe, IeHJEpHe, «KPUIITOBAJIIOTHE», afMipasTelcbKe, NpPaBo
Ta iH. 3po6JieHO BUCHOBOK, 1[0 PO3MO/iJ IIpaBa Ha HOBi ranysi mae 3Mory edeKTHBHille
peryJitoBaTH IPaBOBi BiIHOCUHU y Bi/iNOBiHUX cPepax AisiIbHOCTI, BpaXOBYIOUH, 1110 CBITOBI
TpPEeH/ U Bce Gijblile 33/jal0Th MOMUT Ha YHiBepcaJbHUX IOPUCTIB, ase 3i cnelianisarier, 3
IJIM60KUMU 3HAHHAMH Y MIEeBHIHM YU KiJIbKOX raly3sx npasa

Knmwyoei cnoea: ranysp npaBa, OpeAMeT NPAaBOBOIO PETYJIOBAHHSA, METOJ IPaBOBOTO
perysiloBaHHs1, KOMILJIEKCHA raJly3b IIpaBa
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The article considers the importance of ecologization of modern
agricultural production in the context of increasing use of toxic
substances of chemical or biological origin, which requires directing
modern agricultural production towards ecologization of artificial and
natural production factors, making these issues of extreme relevance.
The author presents the conceptual and categorical transformation of
the environmental aspects of agriculture, which alternately took the
form of a principle of agrarian law, first as the principle of greening
of labour activity in agriculture, then as the principle of greening of
agriculture, the environmental orientation of entrepreneurship in
the agricultural sector, and even later as the principle of greening
of agriculture, and finally as the principle of greening of agrarian
legislation. The author also presents other variants of the author’s
positions, among which the author considers the ecologization of
agrarian law or the principles of agrarian law themselves, as well as
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the State agricultural policy. Proceeding from the general legal nature of the principles, the
implementation of which requires embodiment in the regulatory provisions of legislation,
the author substantiates the priority of formulating the principle of ecologization of agrarian
legislation. At the same time, the author provides examples of greening of the content of
statutory agrarian laws, as well as non-greened statutory laws, which indicates that the
principle under consideration is incompletely implemented in agrarian legislation. The
author analyses the array of functional agrarian laws in certain areas of activity, which in
terms of quantitative measurement and scope of coverage prevail over the greening of status

laws

Keywords: principle, ecologization, agrarian law, ecologization of agrarian legislation

Introduction

Modern agricultural production is not possi-
ble without the use of a wide range of toxic
substances of chemical or biological origin,
which are contained in mineral fertilizers,
plant protection and animal care products,
industrial waste, etc. If ingested through
food, these substances can cause serious
mass poisoning, allergic and chronic diseases.
Another danger is the release of chemicals
into the environment - soil, water, air, sub-
soil, plants and animals. The problem of un-
controlled mutations of plants and animals
when genetically modified organisms are
released into the environment is also poorly
understood, but no less dangerous. All of this
requires that modern agricultural produc-
tion be directed towards the greening of arti-
ficial and natural production factors, making
these issues of utmost urgency.

For the first time, the environmental
aspect was embodied in agrarian law as
the principle of greening labour activity
in agriculture [1]. Later, this principle was
transformed by B.0. Voronin [2] into the
principle of ecologization of agriculture, the
ecological orientation of entrepreneurship

Law. Human. Environment. 2021. Vol. 12, No. 2

in the agricultural sector. This principle was
included in the national agrarian and le-
gal doctrine under the name of agricultural
ecologization [3] and was accepted by the
scientific community [4]. However, based on
the dynamism of scientific knowledge, ideas
about the objects of knowledge are constantly
changing under the influence of the criteria
of objectivity, which, in turn, are also not
constant due to the dialectical relativity of
even absolute truth.

Hence, the purpose of the article is to
clarify the substantive characteristics of the
peculiarities of the impact of environmen-
talization on the formulation of the relevant
principle of agrarian law.

Results and Discussion

The following is the principle of environmen-
talization of agricultural legislation, which is
an agrarian law projection of the natural law
principle of everyone’s inalienable right to
a healthy environment. At the same time, it
should be noted that greening is now gain-
ing not only intersectoral [5] but also inter-
disciplinary significance [6]. However, the
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inter-sectoral level does not cover the in-
surmountable specifics of agriculture and
the relevant agricultural legislation, which is
why this principle is definitely sectoral.

The modern agrarian law doctrine is
dominated by two main visions of the prin-
ciple of ecologization: of agricultural pro-
duction [4; 7] and of agrarian legislation [8].
However, at the level of individual publica-
tions, the greening of agrarian law [9] or the
principles of agrarian law themselves [10],
as well as the state agrarian policy [11]
are considered in parallel as options. As
for the greening of agricultural production
and agrarian legislation, despite the exter-
nal difference between these formulations,
they are closely related, expressing differ-
ent vectors of greening and levels of initial
application. In the first case, agricultural
production itself is being greened with the
determination of further changes in agricul-
tural legislation. This direction is illustrated
by the conclusion of B.O. Voronin [2], who
singled out as a principle the greening of ag-
riculture and the environmental orientation
of entrepreneurship in the agricultural sec-
tor, the latter of which should be a red thread
in the development of modern agricultural
legislation. On the other hand, there is the
direct greening of agrarian legislation, which
means the penetration of environmental
requirements into institutions, sub-institu-
tions, norms and legal acts containing them,
the placement of environmental norms in
other branches of law, in particular agrarian
law, as the closest to nature management,
which has been one of the first to be greened
for many decades [8]. Here, we can see a dif-
ferent direction and initial object of greening.
First, agrarian legislation is greened, which

then has a reverse effect on the relations of
agricultural production. What is noteworthy
here is that representatives of agrarian law
prefer to formulate the principle of greening
agricultural production, while environmen-
tal law prefers to green agricultural legisla-
tion. It is difficult to determine which direc-
tion is more effective, because despite the
overwhelming tendency of legal norms to
follow emerging social relations, one cannot
deny the existence of a stimulating influence
of legal norms on the emergence of new rela-
tions. However, based on the legal nature of
the principles, the implementation of which
requires embodiment in the normative pro-
visions of legislation, it is more appropriate
to formulate the principle of environmental-
ization of agricultural legislation.

In the absence of a codified act of agrar-
ian legislation, the latter’s environmental-
ization is implemented in the context of
separate regulatory legal acts, in particular,
status and differentiated laws. As for status
laws, environmentalization provisions are
contained directly in the norms that define
the obligations of agricultural entities. For ex-
ample, these are the provisions of Art. 15 of
the Law of Ukraine “On Farming” [12], accord-
ing to which the latter and its members must:

* comply with the requirements of envi-
ronmental legislation;

« prevent soil fertility decline and pre-
serve other useful properties of the land;

* provide the relevant executive authori-
ties and local governments with data on the
condition and use of land and other natural
resources;

* comply with sanitary, environmental
and other requirements for the quality of
products.
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Similarly, according to Art. 7 of the Law of
Ukraine “On Personal Peasant Farming” [13],
members of a private farm have:

» comply with the requirements of envi-
ronmental legislation;

* increase soil fertility and preserve
other useful properties of the land;

» comply with restrictions related to the
establishment of security zones;

» comply with applicable product qual-
ity, environmental and other requirements
in accordance with the law.

Article 12 of the Law of Ukraine “On Col-
lective Agricultural Enterprises” [14] obliges
members of a CAE to:

» efficiently use land in accordance with
the on-farm land management project, in-
crease soil fertility, apply environmental
protection technologies, and prevent dete-
rioration of the environmental situation on
the territory as a result of their business ac-
tivities;

* to implement a set of measures to pro-
tect land provided for by the land legislation;

* maintain erosion control structures, ir-
rigation, and drainage systems;

* comply with the regime of sanitary
zones and specially protected areas;

* take measures to prevent the possibility
of rain and wastewater runoff, penetration of
pesticides and mineral fertilizers on the adja-
cent land plot.

These are convincing examples of the
greening of status agrarian laws. However, not
all of these laws are “greened”. For example,
agricultural cooperative legislation does
not contain any environmental provisions.

Law. Human. Environment. 2021. Vol. 12, No. 2

This applies to both the original version of
the Law of Ukraine “On Agricultural Cooper-
ation” [15-17] and its subsequent versions.

Manifestations of the environmentali-
zation of functional laws in the areas of ac-
tivity are the provisions of Articles 14-26
of the Law of Ukraine “On Basic Principles
and Requirements for Organic Production,
Circulation and Labelling of Organic Prod-
ucts” [18], which regulate the requirements
for organic production, Articles 12-13 of the
Law of Ukraine “On Pesticides and Agro-
chemicals” [19], which determine the pro-
cedure and specifics of the use of pesticides
and agrochemicals, Articles 6, 9 of the Law of
Ukraine “On Milk and Dairy Products” [20],
which set requirements for the safety and
quality of milk and raw milk

Conclusions

The modern agrarian legal doctrine is dom-
inated by two main visions of the principle
of ecologization: agricultural production
and agricultural legislation. The first direc-
tion of application of ecologization reflects
to a greater extent economic and technolog-
ical aspects. Therefore, based on the legal
nature of the principles, the implementa-
tion of which requires embodiment in the
normative provisions of legislation, it is
more appropriate to formulate the principle
of environmentalization of agricultural leg-
islation. At the same time, this conclusion
corresponds to the current state of develop-
ment of agrarian relations, which does not
exclude further scientific research in this
area.
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IIpuHIMO eKkoJIoTri3alii B arpapHoMy npasi

Bosiogumup MuxaisioBud EpMoJIeHKO

JlOKTOp IpUAUYHUX HAYK, Tpodecop,
yieH-kopecnoHgeHT HAIIpH Ykpainu
HauioHanbHM# yHiIBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayis

Po3risiHyTO BaXK/IMBICTh eKoJI0Ti3allii Cy4YacHOI0 CiJIbCbKOTrOCIOAapChbKOro BUPOOHUITBA B
yMOBAx 3pOCTaHHSA PiBHSA 3aCTOCYBaHHS TOKCMYHUX PEYOBHH XiMiyHOro 4u 6ioJioriyHoro
MOXO/PKEHHS, 1[0 BUMArae CopsiMyBaHHS Cy4aCHOTO arpapHoOro BUPOOHHUITBA y HampsMi
eKoJioTisalii MTYy4YHUX i MPUPOJHUX BUPOOHUYMUX (GAKTOPIB, HAZJAKOUYHM IIUM MUTAHHIM
Ha/A3BUYalHOI akTyanbHOcTi. HaBeseHo nNoHATINHO-KaTeropiiiHy TpaHcdopMalio
eKOJIOT{YHUX acCHeKTiB CiJIbCbKOro TroCloAapcTBa, sKi ModyeproBo Habyau ¢opMu
INPUHLMIIY arpapHoOro IpaBa CIO4YaTKy AK NPUHLMUIY eKoJorisanil TpyAoBOl AiAJBHOCTI
B CiJIbCBKOMY TOCHOAAPCTBi, Zlajli — NPUHLMIY eKOoJIori3alil CiJIbCbKOrO rocCnoAapcTBa,
€KO0JIOTI4HOI cCIPSAMOBAHOCTI NiANPUEMHHULITBA B arpapHii cdepi, 1ie ni3Hille - exosiorisanii
Ci/IbCbKOTO TocnofapcTBa i, HapewTi, HabyB GOpMy/aOBaHHS NPUHLMIY eKoJorisarii
arpapHoOro 3aKOHO/JIaBCTBA. BUK/aleHO 1 iHILI BapiaHTH aBTOPCbKUX NMO3HUIIiH, cepes; AKUX
pO3IJIAAAETBCA eKoJlori3alia arpapHoro npaBa abo 6esnocepeJHbO CaMHUX NPUHLMIIB
arpapHoro Nnpasa, a TaKOX Jlep:KaBHOI arpapHol NoJIITUKU. Buxofa4u i3 3arajibHONIPaBoOBoOl
OpUPOAU MPUHLUIIB, peasisdallis SKUX MOTPe6Yye BTiJIEHHS caMe B HOPMaTUBHI NpUNUCU
3aKOHO/IaBCTBa, OOIPyHTOBaHO mpiopuTeT ¢GoOpMyIIOBaHHSA NPUHLUNY eKoJjorisanii
arpapHoro 3akoHoJaBcTBa. [Ipy 11boMy HaBe/leHO PpUKJIad €KOJIoTi3alil 3MICTy CTaTyCHUX
arpapHUX 3aKOHIB, a TAKOXX He «EeKOJIOTi30BaHUX» CTAaTYCHUX 3aKOHIB, L0 CBiAYUTHL NPO
HelOBHe BTiJIEeHHH PO3TJIsJyBaHOT O IPUHLUILY ¥ arpapHe 3aKOHOaBCTBO. [IpoaHasizoBaHo
MacuB QYHKI[iOHAJbHUX arpapHUX 3aKOHIB 3a OKPEMHMM HamnpsiMaMH JisiJIbHOCTI, IKi B
KiJIbKICHOMY BUMipi Ta 3a 00CATrOM OXOIJIEHHsI MepeBa)KalOTh €KOJIOTi3allil0 CTAaTyCHUX
3aKOHIB

Kamwuoegi cnoea: npuHLMI, eKoJIOTi3alisd, arpapHe IpaBO, €KOJIOTi3allisd arpapHoro
3aKOHO/IaBCTBA
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economic situation. This contributes to improving the level and quality of life in rural areas,
and thus to ensuring inclusive rural development

Keywords: inclusive rural development, rural green tourism, rural hospitality, rural area,

rural population, private farming

Introduction

Restrictions on the movement of citizens
caused by the COVID-19 pandemic, a drop
in their incomes as a result of the economic
crisis, and, accordingly, the loss of confidence
in their future by a large part of the popula-
tion have had a negative impact on the de-
velopment of the global tourism industry. In
such circumstances, the issue of further de-
velopment of domestic tourism is of particu-
lar relevance. On the one hand, Ukrainians
are increasingly starting to pay attention
to recreational opportunities within their
country. This is especially true for rural are-
as, which have significant tourism potential.
First of all, it is about receiving rural green
tourism services (hereinafter referred to as
RGT) provided by persons who run private
farms (hereinafter referred to as PFH). On
the other hand, this type of activity is aimed
at ensuring inclusive rural development, as
it creates conditions for various categories
of rural population, mainly the poor, to start
their own business.

The study of issues of legal regulation
of sustainable development of rural areas,
including rural green tourism, is devoted
to the works of leading domestic experts
in the field of agrarian law, in particu-
lar: V.M. Yermolenko [1], T.O. Kovalenko,
.M. Kulchii, V.V. Nosik, AM. Stativka,
V.Y. Urkevych.

The purpose of this article is to conduct a
scientific and theoretical analysis of the legal
framework of rural hospitality in Ukraine in
the context of inclusive rural development.
Particular attention is paid to substantiating
the expediency of developing and adopting a
special law which would define the general
legal, organizational, socio-economic princi-
ples of regulation of citizens’ activities in this
area.

Results and Discussion

In the economic literature, inclusive rural de-
velopment is defined as both an outcome and
an instrument of rural development that en-
sures an inclusive improvement in the qual-
ity of life, where all, without exception, have
and realize economic, social, and political
rights, develop their potential and benefit
from the advantages arising in the local en-
vironment. This process leads to significant
improvements in the economic opportunities
and livelihoods of all rural people (not just
specific groups), small farmers, women and
youth, poor and landless peasants, marginal-
ized social groups and ethnic minorities [2].
As for the concept of rural development (de-
velopment of rural areas) itself, it was pro-
posed by representatives of agrarian and le-
gal science. In particular, V.M. Yermolenko [1]
understands sustainable development of

Law. Human. Environment. 2021. Vol. 12, No. 2
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rural areas as a system of organizational,
economic, political and legal measures aimed
at ensuring proportional and simultaneous,
irreversible and stable progressive changes
in the production, social and environmen-
tal spheres which occur proportionally and
simultaneously in each of the components
of rural areas. Such development includes a
gradual increase in the standard of living and
quality of life of the population living in rural
areas; growth and efficiency of agricultural
production; improvement of the environ-
mental situation in rural areas [1]. It should
be noted that EU legislation defines six pri-
ority areas of rural development. These are:

* promoting knowledge transfer, innova-
tion in agriculture, forestry, and rural areas;

¢ increasing the viability and competi-
tiveness of agriculture in all regions, promot-
ing innovative agricultural technologies and
sustainable forest management;

» promoting the organization of food
chains, including processing and marketing
of agricultural products, animal welfare and
risk management in agriculture;

* restoring, preserving and strengthen-
ing ecosystems related to agriculture and
forestry;

» promoting efficient use of resources,
supporting the transition to a low-carbon
and climate-resilient economy in the agricul-
ture, food and forestry sectors;

» promoting social inclusion, poverty
reduction and economic development in
rural areas (Article 5 of Regulation (EU)
No. 1305/2013 of the European Parlia-
ment and of the Council of 17 December
2013 on support for rural development by
the European Agricultural Fund for Rural
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Development (EAFRD) and repealing Coun-
cil Regulation (EU) No 1698/2005 (Regula-
tion (EU) No 1305/2013) [3].

Taking into account all of the above, it
should be noted that activities in the field of
agricultural and rural development contrib-
ute to inclusive rural development by involv-
ing low-income groups of the population in
running their own businesses, growing or-
ganic products, preserving natural resources
in rural areas, etc.

According to Ukrainian legislation, the
implementation of activities in the area of
agricultural production on the basis of the
property of individual farms is character-
ized by a number of special features, which
are mainly due to their legal status. First of
all, it should be noted that neither the Law of
Ukraine of May 15, 2003 “On Private Peasant
Farms” (Article 1) nor the Commercial Code
of Ukraine (Article 55) consider these farms
as business entities. Accordingly, the provi-
sion of services in the field of rural transit
does not require state registration of the
individual farm as such an entity. Unfortu-
nately, a significant obstacle to the spread of
the idea of rural tourism is the lack of under-
standing of its fundamental difference from
commercial tourism activities in legislative,
governmental and educational circles. The
NWT is mistakenly viewed as a tourism in-
dustry, i.e., it is identified with a highly prof-
itable business in urbanized areas with all
the consequences that follow [4]. Therefore,
clear criteria should be established at the
legislative level to distinguish between en-
trepreneurial and non-entrepreneurial activ-
ities in this area. In order to regulate this is-
sue, the Verkhovna Rada of Ukraine adopted
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in the first reading the draft Law of Ukraine
on Amendments to the Law of Ukraine “On
Private Peasant Farming” regarding the
development of rural green tourism (Reg.
No. 2232-a) [5]. It stipulated that this activ-
ity should be limited exclusively to the provi-
sion of services on the basis of the property
owned by the individual farmers; accommo-
dation of tourists in manor-type residential
buildings where the owners themselves live
with the number of places for vacationers
not exceeding 10 [5]. Unfortunately, in the
process of preparing for the second reading
by the Verkhovna Rada Committee on Agrar-
ian Policy and Land Relations, it underwent
strange metamorphoses. Now it is a draft
law “On Amendments to the Law of Ukraine
‘On Private Farming’ on the Development of
Rural and Ecological (Green) Tourism” [6].
This document refers to other types of tour-
ism (ecological (green) and rural), which
completely changes its original meaning. In
addition, it excludes the criteria that made it
possible to recognize activities in the field of
SRT carried out using the property of indi-
vidual farms as non-entrepreneurial.

It should be noted that the legislation of
a number of foreign countries either recog-
nizes a similar type of activity as non-entre-
preneurial or is subject to taxation on a pref-
erential basis. For example, the legislation of
the Republic of Belarus stipulates that the
activities of individuals, in particular, those
who conduct personal subsidiary farming
on land plots allocated for this purpose, to
provide services in the field of agroecotour-
ism, are not entrepreneurial (clause 1 of the
Decree of the President of the Republic of
Belarus of October 9, 2017 No. 365 “On the

Development of Agroecotourism”) [7]. At
the same time, it is established that the to-
tal number of rooms in an agro-ecological
farmstead may not exceed 10 (clause 12).
According to Polish law, income received
from renting out guest rooms in residential
buildings located in rural areas, on a farm,
as well as income received from their meals,
if the number of rooms rented out does not
exceed 5, is not taxed (clause 43 of Article 21
of the Law of July 26, 1991 “On Taxation of
Personal Income”) [8].

Unfortunately, today, according to indus-
try experts, there is a growing trend towards
the gradual transformation of rural tourism
into tourism activities in rural areas, which
has a negative impact on inclusive rural de-
velopment due to a significant increase in the
dichotomy between the rural population in-
volved in obtaining livelihoods from agricul-
ture and providing rural hospitality services
and the rest of the citizens who use rural at-
tractions and local resources for the tourism
industry and their own enrichment [9]. This
trend is also characteristic of the develop-
ment of tourism legislation. Thus, the Draft
Law of Ukraine “On Amendments to the Law
of Ukraine “On Tourism” and Some Other
Legislative Acts on the Basic Principles of
Tourism Development” (Reg. No. 4162) [10]
(in the part that relates directly to the Draft
Law of Ukraine “On the Basic Principles of
Tourism Activity” [10] (hereinafter - the
Draft Law) states that the subjects of tour-
ism activity are legal entities established in
accordance with the legislation of Ukraine,
as well as individual entrepreneurs who
carry out and/or provide tourism activities
and whose information is entered in the
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Unified State Register of Entrepreneurs. In
other words, persons providing services in
the field of tourism, including rural tourism
(rest in rural areas to get acquainted with
the peculiarities of customs, traditions and
life of the rural population and associated
with temporary residence in a rural estate
(clause 3 of Article 4 of the draft Law) [10],
are considered by this draft law exclusively
as business entities.

In the context of the above, it seems ap-
propriate and timely for the Institute of Eco-
nomics and Forecasting of the National Acad-
emy of Sciences of Ukraine to develop a draft
Law of Ukraine “On Stimulating the Develop-
ment of Rural Hospitality in Ukraine” [2]. It
defines the general legal, organizational, so-
cio-economic principles of regulation of citi-
zens’ activities in the field of rural hospital-
ity, including on the basis of joint and several
liability of providers and consumers of rel-
evant services, in order to meet the recrea-
tional, cognitive, cultural and spiritual needs
of the population, diversify the activities and
incomes of rural households in the provision
of recreational and health services in rural
areas. It also establishes the principles of
rational use of natural and recreational re-
sources of rural areas and regulates relations
related to the organization and provision of
rural hospitality services aimed at the multi-
plier development of rural communities.

It should be noted that the concept of
“rural hospitality” is related to the STS. The
former is proposed to be understood as one
of the types of diversified activities of rural
households engaged in agricultural produc-
tion. Activities in the field of rural hospitality
involve the reception, organization of meals

Law. Human. Environment. 2021. Vol. 12, No. 2

and provision of other services to persons
(guests) traveling or visiting rural areas
for recreation, health improvement, edu-
cational purposes, to get acquainted with
nature, historical heritage, traditions, pecu-
liarities of rural lifestyle and work in agricul-
ture. In other words, this type of activity is not
related to tourism by its content.

In addition, it is particularly important,
in our opinion, that, first, rural hospitality is
defined as a diversified activity. Secondly; it is
carried out by a household - a group of peo-
ple who live together in one dwelling or part
of it, provide themselves with everything
necessary for life, run a common house-
hold, fully or partially pool and spend funds.
These persons may be related to each other
by blood or by marriage, may not be related
to each other, or may be related to both. A
household may consist of one person. That
is, such households may include individuals
who are members of a household, as well as
those who have received a land plot for the
construction and maintenance of a residen-
tial building and outbuildings (homestead),
individual summer cottage construction and
gardening, and live in rural areas. Thirdly,
the draft law clearly states that the provi-
sion of rural hospitality services is not con-
sidered an entrepreneurial activity. Guests
are accommodated in residential buildings
where the owners live; the number of beds
is limited to 10.

Conclusions

Thus, it should be noted that today the pro-
cess of establishing legislation in the field of
rural hospitality is underway. It is aimed at
creating the basis for broader involvement
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of the rural population in the provision improving the level and quality of life in
of tourism services and improving their rural areas, and thus to ensuring inclusive
economic situation. This contributes to rural development.
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IIpaBoOBi 3acajM CiJibCbKOi TOCTUHHOCTI B yMOBax
iHK/IIO3UBHOTO CiJIbCBKOT'O PO3BUTKY

Osnena BikTropiBHa l'agpyposa

JlOKTOp IOpUANYHUX HAYK, Ipodecop
HauioHanbHU# yHiBepcUTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y cTtaTTi npoBeeHO HAYKOBO-TEOPETUYHUI aHa/i3 IPaBOBHUX 3acaf, CiJIbCbKOI FOCTUHHOCTI
B YKpaiHi B yMOBax iHKJIO3UBHOI'O CIJIbCBKOrO po3BUTKY. OKpeMa yBara NpUAIISETbCA
OOI'PYHTYBAHHIO JOLIJIBHOCTI PO3pPOOKU i MPUHHSATTSA CHEeLia/IbHOTO 3aKOHY, SKUH 6H
BU3HAYMB 3araJjibHi MIpaBoBi, opraxisaniiHi i colia/bHO-eKOHOMIYHI 3aca/iu peryyaoBaHHsA
JiSIBHOCTI rpoMaZiiH y BKasaHiM cdepi. 3a3HavyaeTbCs, 10 NPOEKT 3aKOHY YKpaiHU
«IIpo cTUMy/IIOBaHHA PO3BUTKY CLIbCbKOI TOCTHHHOCTI B YKpaiHi» XapaKTepU3yeTbCH
pAOM NO3UTHUBHUX O3HaK. /o HUX MOXHa BiJIHECTH HACTYINHI: CiJIbCbKa TOCTUHHICTH
BU3HAYa€TbCA AK JAuBepcudikoBaHa [JifANbHICTb, fAKa MoXke 3AilicHIOBaTHCA 6yAb-
AKUM JIOMOTOCIOZapCTBOM, PO3TAlllOBaHUM Y CiJbCbKIM MicLeBOCTi; HaJaHHS MOCJYT
CiJIbCbKOI TOCTUHHOCTI He € HMiNPUEMHUIBKOIO AisiyibHICTIO (CT. 3 mpoeKTY). Toxx cborogHi
BiIOYBaETHCA MPOILEC CTAaHOBJIEHHS 3aKOHO/ABCTBA ¥ cdepi ciibcbkol rocTuHHOCTI. BoHO
CIpsAMOBaHe Ha CTBOPEHHA MiJBaJIMH AJiA IIUPOKOIOo 3aJlyyeHHA CiIbCbKOrO0 HaceJIeHHH
Jlo cbepy HaJlaHHA TYPUCTUYHHUX MOCJYT, MOKpalleHHA HOro eKOHOMIYHOI0 CTaHOBHILA.
BkasaHe cnpusi€ MiJBULEHHIO PiBHA 1 SKOCTi XKUTTS y CiIbChbKIM MicueBocTi, a oTxe i
3a6e3nevyeHHI0 iHKJII03UBHOTI'O CiJIbCbKOT'0 PO3BUTKY

Katouoei cao06a: iHK1I03UBHUN CiTbCbKUN PO3BUTOK, CIJIbCbKUU 3€/IeHUH TYPU3M, CiJibChbKa
TOCTHUHHICTb, CiJIbCbKA TEPUTOPIs, CiIbCbKe HaCeJIeHHSs], 0COOHUCTE CessIHChbKe IOCIOoAapCTBO
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for the development of agricultural service cooperation. With the adoption of the new Law,
this trend has deepened and consists in the artificial separation of agricultural cooperation
from the cooperative system and the gradual loss of its social orientation. This approach
is unacceptable and will have a negative impact on the further development of not only
agricultural cooperation as a social and legal phenomenon, but also agricultural production

and the social sphere of rural areas

Keywords: cooperative principles, agricultural cooperative, agricultural service cooperative,
agricultural production cooperative, agricultural cooperative for profit, agricultural

cooperative without profit

Introduction

Agricultural cooperation is a traditional form
of management of the Ukrainian peasantry.
Its massive development dates back to the
late 1890s and early twentieth century [1].
At that time, agricultural artels founded
by M. Levytskyi in the Kherson region ap-
peared, which are considered the first form
of agricultural cooperation [2]. Unfortu-
nately, today the share of agricultural coop-
eratives (hereinafter referred to as ACs) in
the total number of enterprises operating
in rural areas is insignificant. This is in con-
trast to a number of foreign countries where
the cooperative movement is actively devel-
oping. Thus, India is the leader in terms of
the number of active CAs, followed by the
USA, France, Sweden, Germany, Morocco,
and Canada. In England, about 40% of agri-
cultural products are sold through coopera-
tives, and in France, where more than 90%
of farmers are members of the SC, - 50% of
such products [3]. In most of these countries,
government policy is aimed at providing
tax, financial, credit, investment, and other
types of support to such organizations. In
Ukraine, despite a considerable number of
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regulations that provide for state support
measures for these business entities, accord-
ing to the State Statistics Service of Ukraine,
as of February 1, 2021, only 1000 agricul-
tural production companies (hereinafter
referred to as APCs) and 1200 agricultural
service cooperatives (hereinafter referred to
as ASCs) were registered [4]. The adoption
of the new Law of Ukraine of July 21, 2020
“On Agricultural Cooperation” (hereinafter -
the new Law) should be a turning point in
the development of the CA. Accordingly, it is
of particular relevance to analyse the provi-
sions of this legal act, which establishes fun-
damental changes in the legal status of the
above-mentioned business entities.

The article is based on scientific research
by leading Ukrainian agricultural lawyers:
V.I. Fedorovych [1], V.M. Yermolenko [5],
AM. Stativka [6], V.Y. Urkevych [7].

In addition, the research was based
on the scientific work of the classics of co-
operative theory: O.M. Antsiferov [8],
M.I. Tugan-Baranovsky [9], O.V. Chayanov [10].

The purpose of this article is to conduct
a scientific and theoretical analysis of trends
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in the development of Ukrainian legislation
in the field of agricultural cooperation.

Results and Discussion

The revival of agricultural cooperation in
independent Ukraine should be associat-
ed with the adoption of the Law of Ukraine
“On Agricultural Cooperation” on July 17,
1997. This fact indicated a change in the
state’s attitude to the cooperative form of
agricultural production, which in practice
was often identified with the former collec-
tive farms. However, further development
of legislation in this area has seen a number
of negative trends. Thus, the adoption of the
Law of Ukraine of November 20, 2012 “On
Amendments to the Law of Ukraine “On Ag-
ricultural Cooperation” [11], as rightly noted
by V.M. Yermolenko [5], narrowed the scope
of the agrarian legal regulation mechanism,
giving priority to economic regulation. In
addition, this law was “truncated” (only 16
out of 38 articles remained). Accordingly, it
established that the general principles, con-
cepts and norms of formation, functioning,
management and liquidation of CAs and
cooperative associations, control over their
activities, rights and obligations of their
members, formation of property, funds,
prices and tariffs for products and services,
as well as labour relations in such coopera-
tives and associations are regulated by the
Law of Ukraine of July 10, 2003 “On Coop-
eration” [11] (clause 2, Article 2 of the Law
of Ukraine “On Agricultural Cooperation”
(hereinafter - the old Law). Of course, this
approach of the legislator did not contribute
to taking into account all the peculiarities of
the legal status of the CA, and the presence

of a considerable number of reference provi-
sions complicated the application of this law.
Another negative feature of this legal act,
which has been pointed out in the agrarian
law literature, is the legislator’s attitude to
CAESs. Thus, V.Y. Urkevych [7] noted that the
law was biased towards the spread of agri-
cultural service cooperation, and the devel-
opment of production cooperation was prac-
tically not supported. A.M. Stativka [6] saw in
it a steady tendency to liquidate agricultural
production cooperatives.

As for the new Law, on the one hand, it
sets out in detail the basis for the function-
ing of these business entities, but, on the
other hand, its content almost completely
eliminates the basic principles of agricul-
tural cooperation established by domestic
legislation. In this article, we will consider
only some of the controversial provisions
of this legal act. Thus, the said law amended
Article 5 of the Law of Ukraine “On Cooper-
ation” [11], according to which the latter’s
provisions do not apply to the regulation
of relations in the agricultural cooperative.
As rightly noted in the remarks of the Main
Legal Department of the Verkhovna Rada
of Ukraine, such an approach to legislative
regulation of social relations related to the
establishment and operation of ICs, which
provides for the non-extension of the Law
of Ukraine “On Cooperation” [11] to them, is
incorrect from a legal point of view. After all,
these business entities are one of the types
of cooperatives, and accordingly, the regula-
tion of relations that arise, change, and ter-
minate in the course of their activities should
be conducted on the basis of the framework
law.
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It should also be noted that the draft-
ers of the new Law use terminology that is
not typical for the sphere of cooperation in
general and agricultural cooperation in par-
ticular. The result of this approach was the
practical identification of the IC and business
associations. At the same time, the “new”
categories are not filled with different con-
tent, they only formally replace the old ones.
Thus, such concepts as authorized capital
and share fund (Art. 2, Art. 20 of the Law
of Ukraine “On Cooperation” [11]); contri-
bution (additional contribution) and share
contribution (additional share contribution;
share in the authorized capital (Art. 1 of the
new Law) and share (Art. 2, Art. 21 of the
Law of Ukraine “On Cooperation” [11]); div-
idends and payments on shares; patronage
dividends and cooperative payments are al-
most identical. The new Law retains the only
feature that distinguishes cooperative-type
enterprises from corporate ones - the right
of membership.

Moreover, today we have a single organ-
izational and legal form of a legal entity - a
joint stock company, which can be of two
types: A non-profit cooperative (hereinafter
referred to as a non-profit) and a for-prof-
it cooperative (hereinafter referred to as a
for-profit). It should be noted that the anal-
ysis of the new and old cooperative laws
allows us to draw an analogy between the
CCA and the CCA and the CCAp. Thus, the
following features are common to the CCA
and the CCAp: their members can be both
individuals and legal entities - agricultural
producers; they provide services exclusively
to their members; they do not aim to make a
profit; they provide various types of services
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(processing, procurement, procurement,
storage, marketing, sale of agricultural prod-
ucts, etc.); they do not acquire ownership
of agricultural products produced, grown,
fattened, caught or harvested by its mem-
bers - agricultural producers. The owners of
agricultural products harvested, processed,
supplied, marketed (sold) by such a cooper-
ative are its members, etc. The main differ-
ence between the two is that the CBCP does
not provide for associate membership and
the possibility of distributing the income
(profits) of the cooperative during the fiscal
year. This is exactly what creates the condi-
tions for recognizing such business entities
as non-profit organizations.

As for the UCP and the SPC, they have
in common the following: the goal of mak-
ing a profit, the presence of associate mem-
bership, and the possibility for members to
receive appropriate payments from their
income (profits). However, the differences
are quite significant. Firstly, agricultural pro-
duction companies were created by uniting
only individuals. This requirement is due to
the fact that the members of such a coopera-
tive are obliged to participate in its activities
by working. Thus, this type of cooperative
played an especially important social role in
rural areas. After all, it helped to create jobs
and provide the rural population with em-
ployment. The legislation gives the right to
provide for mandatory labour participation
of individual members in its activities in the
charter.

Second, CAEs were created primarily
for the purpose of producing agricultural
products. Such activities are not prohib-
ited for CAEs, but they are not mandatory
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either. Thus, we can talk about the gradual
transformation of CAs into business enti-
ties whose activities are mainly aimed at
providing several types of services. The be-
ginning of this process, associated with the
adoption of the above-mentioned Law of
Ukraine of November 20, 2012, was aptly
called by V. Yermolenko [5] as a re-profiling
of agricultural cooperation from direct pro-
duction of agricultural products to servicing
agricultural activities. It is interesting that
the legislation restricts the right of the CAQ
to provide services and conduct business
transactions with persons who are not its
members (associate members). In particular,
it is established that their total value cannot
exceed 20% of the cooperative’s revenue for
the year. In our opinion, such a provision vi-
olates the right of a business entity to free-
dom of entrepreneurial activity and puts
the CGPA in unequal competitive conditions
with other business entities.

Thirdly, it should be noted that the prin-
ciple of distribution of net profit of a cooper-
ative among its members in the CCA is sim-
ilar to the process in business companies.
Thus, members of this type of cooperatives
are entitled to receive dividends and patron-
age dividends. The former means a part of
the financial result (profit) of the coopera-
tive remaining after payment of taxes, fees
and other mandatory payments provided for
by law, distributed among its members, as-
sociate members in proportion to the size of
the share of each member, associate member.
Their total amount may not exceed 80 per-
cent of the net profit intended for distribu-
tion. Accordingly, at least 20 percent of such
profit is reserved for patronage dividends

(determined in proportion to each member’s
share of turnover with the respective coop-
erative and/or in proportion to their labour
participation (Article 26 of the above law). In
the case of SOC and ASC, the total amount of
payments for shares was strictly limited and
could not exceed 20% of the income deter-
mined for distribution. In addition, the char-
ters of the cooperatives could specify that
these payments are made only for additional
shares and for shares of associate members.
Thus, CCAs are close to business companies
in the following ways: 1) the majority of
their net income is distributed among mem-
bers; 2) the number of dividends received
by members of such cooperatives directly
depends on the size of their property par-
ticipation. In other words, conditions are
created under which the owner of a larger
contribution will be able to receive a larger
profit, while the member’s personal labour
participation or participation in the coop-
erative’s business activities will be practi-
cally discouraged. This contradicts the very
essence of cooperation, as evidenced by the
statements of the classics of the cooperative
movement. In particular, 0.V. Chayanov [10]
drew attention to the fact that in “coopera-
tion capital is a servant, not a master”. Ac-
cording to 0.M. Antsiferov [8], the profit re-
ceived as a result of business operations of
a cooperative is not used to remunerate cap-
ital. And M.L. Tugan-Baranovsky [9] empha-
sized that the main purpose of the coopera-
tive is to meet the material and other needs
of its members. According to his definition,
a cooperative is an economic enterprise
whose purpose is not to obtain the highest
profit on the capital invested, but to increase
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the labour income of its members through
the general management of the economy or
to reduce the expenses of these members for
their consumer needs [9].

The new Law stipulates that one of
the principles of the IC is the principle of
democracy, according to which members
have equal rights in decision-making re-
gardless of the size of the share, according
to the rule that one member of the IC has
one vote (“one member - one vote”), which
is also in line with the Law of Ukraine “On
Cooperation” [11]. However, the former es-
tablishes exceptions to this rule. Thus, the
Charter of the IC may provide that during
decision-making its members receive an
additional number of votes proportional to
their participation in the cooperative (the
share of each of them in the turnover with
the cooperative and/or labour participation
in its activities). The question arises whether
such an approach will not lead to the estab-
lishment of a direct correlation between the
number of votes at the general meeting and
the property participation of members in the
activities of the cooperative?
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Conclusions

In our opinion, the content of the Law of
Ukraine of July 21, 2020 “On Agricultural Co-
operation” contradicts the basic principles
of the cooperative movement. Its significant
shortcomings include: the non-extension of
the Law of Ukraine “On Cooperation” to the
CAs, the use of terminology not inherent in
this area, which gives grounds (by external
signs) to identify CAs and business entities;
the gradual transformation of CAs into busi-
ness entities whose activities are mainly
aimed at providing various types of services
rather than producing agricultural products;
reduction in the number of jobs, as labour
participation in CAs (including CAEs) be-
comes optional. Thus, there is a general neg-
ative trend in the development of legislation on
agricultural cooperation. This is primarily due
to the artificial separation of agricultural co-
operation from the cooperative system and
the gradual loss of its social orientation. This
approach is unacceptable and will negatively
affect the further development of not only
agricultural cooperation as a social and legal
phenomenon, but also agricultural produc-
tion and the social sphere of rural areas.
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New legislation on agricultural cooperation

HoBeJi1 3aKOHOAABCTBA NMPO CiJIbCbKOTOCIOAAPChKY KOonepaiLiio

Os1ena BikTopiBHa NagpypoBa
JIOKTOp IOpUAUYHUX HAYK, Ipodecop
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By I'epoiB O60pony, 15, M. KuiB, Ykpaina

CeiTsiaHa IBaHiBHa MapuyeHKO

KaHauaat wpuAUYHUX HAyK, JOLEHT
KuiBcbKHM HallioHa/IbHUM YHiBepcuTeT iMeHi Tapaca llleBueHka
01033, Bys1. Bonogumupceka, 60, M. KuiB, Ykpaina

AHomayis

Y cTaTTi NpoBeJleHO HayKOBO-TeOPEeTUYHHUI aHa/i3 TeHJeHILild pO3BUTKY 3aKOHOJABCTBA
Ykpainu y cdepi cinbcbkorocnogapcbkoi koomeparlii. ABTOp 3a3Havae, 1o y 3aKoHi
Ykpainu Big 21 sunuHa 2020 p. «[Ipo cinbcbkorocnofiapcbKy Kooneparito» (HOBUM 3aKoH)
3 OJJHOTO 0OKYy, [JOKJaJHO IpONHcaHi OCHOBU OYHKLIOHYBaHHS BKa3aHUX Cy6EKTiB
rocrnojapioBaHHs, aje, 3 iHWOro - HMOro 3MiCT NPaKTUYHO MOBHICTIO HiBeJIOE OCHOBHI
3acaZiy CiJIbCbKOTroCIoAapchbKol Koomepallii, BCTaHOBJIEHI BITYW3HSAHUM 3aKOHOJABCTBOM,
a TaKOX CylepedyuTb MPUHLMIAM KOONepaTUBHOIO PyXy. Y PO3BUTKY 3aKOHOZAABCTBA MPO
CIIbCBKOTOCNOAAPChbKY KOONepallilo CIOCTePIraETbCs 3arajibHa HeraTuBHa TeHAeHis. Bona
NPOCJIIAKOBYETbCA BxKe Y 3aKoHi Ykpainu Bif 20 nuctonaza 2012 p. «I[Ipo BHeceHHA 3MiH
o 3akoHy YkpaiHu «IIpo ciibCbKOTrocnofapchbKy Koomepalio», SKUA XapaKTepU3YEThCS
«yciueHow ¢opmor» (i3 38 craTed 3anmumuiocsd Juile 16), 3HAYHOK KiJbKICTIO
BiJICHJIOUHHUX I0JIOKeHb, BCTAHOBJIEHHAM IlepeBar [/ PO3BUTKY CiJIbCBKOTOCIMOAApChKOI
06Cc/yroBy04yoi Koomepanii. [3 NpuUMHATTAM HOBOro 3aKoHY, BKasaHa TeHJeEHLid
HorM6uIacs i MoJsirae y WITy4HOMY BUOKpEMJIEHH] CiIbCbKOroCnoAapchbkoi koomnepauii i3
KOOIlepaTUBHOI CUCTEMH Ta NMOCTYNOBIN BTpaTi II coljiasibHOI CIpAMOBAHOCTI. 3a3Ha4eHUH
NiAXiZ, € HEMPUNYCTUMHUM | TaKUM, 110 HETaTUBHO BIJIMBAaTHUMe Ha NMOJAJIbIIUNA PO3BUTOK
He TIiJIbKU CiJIbCbKOTOCIOAAPChKOI Koomepalii fK coljiaJibHO-NIPaBOBOrO fBUINA, a U
ClJIbCHKOTOCIIOJapChKOT0 BUPOOHUIITBA Ta ColjiaibHOI chepu cesa

Knawyoei cnoea: xoonepaTuBHI NPUHLMIM, CiJIbCBKOIOCHOJAPCHKUM KOOIepaTus,
CiIbCBKOTOCNOAAPCHKUHA  O6GCIYroByOUMM  KooIepaTHB,  CiIbCBKOI'OCHOJAPCHKUM
BUPOGHUYMM KOOINEPATHB, CiJIbCBKOIOCHOJAPCHKUI KOONEepaTHB 3 METOK OTPUMAaHHSA
HpUOYTKY, ClJIbCbKOr0CIOIapChbKUI KOONIepaTHUB 6e3 MeTH OTPUMaHHS NPUOYTKY
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EU country gives priority to farmers who live in the area and run their own farms, as
opposed to large agricultural holdings. Despite the fact that in the EU countries the
legislation on the turnover of agricultural land between agricultural producers is based
on different models of legal regulation, the positive experience of these countries should
be used to improve the national legislation in this area. In the area of legal support
for the use of land by agricultural producers, the national land legislation should pay
special attention to granting pre-emptive rights to purchase agricultural land to farms,
territorial communities, tenants, etc; provide for the establishment of a preferential
procedure for the acquisition of such land and the granting of tax benefits; and define
the limits of land concentration at the level of regions and united territorial communities
or establish a permit procedure for the acquisition of land plots with an area larger than
that established in a particular region or united territorial community

Keywords: agricultural land, turnover of agricultural land, agricultural producers,

agricultural holdings, farms

Introduction

In the context of modern agrarian transfor-
mations, EU agriculture is facing new chal-
lenges and tasks. The family farming model,
which has long been a benchmark for EU
countries, is now under threat of slowing
down. The inflow of foreign capital into ag-
riculture through the purchase of shares in
agricultural enterprises has led to the own-
ership of land by large agricultural holdings
with foreign investments, which are not en-
gaged in agriculture but see it as a regular
investment project and a source of enrich-
ment. The main reason for this was the “sof-
tening” of the mechanisms for regulating
access to agricultural land, which led to the
rapid emergence of agricultural holdings.
Given that the change in the legal forms
of agricultural enterprises directly depends
on the mechanisms for regulating access to
land, in some EU countries there is a need
to revise the models of legal regulation of
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land relations [1]. And the experience of the
EU countries is valuable for Ukraine, as it
makes it possible to avoid numerous prob-
lems in building not only a mechanism for
legal support of the creation and operation
of agricultural holdings, but also an effec-
tive and transparent market turnover of ag-
ricultural land.

The legal status of agricultural pro-
ducers has been studied by many scholars
in the field of agrarian law, in particular:
A. Bakytzhan, S. Saule and S. Sholpan [2],
A.E. Dankevych [3], V.V. Dudarenko [4],
0.Y. Yermakov and A.V. Kravchenko [5],
LT. Kishchak and S.V. Rachkovskyi [6],
0.V. Khodakivska [7], T.M. Churylova [8] and
other scholars.

The purpose of the article is to study
the peculiarities of legal regulation of agri-
cultural land turnover between agricultural
producers in the EU countries and to identify
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areas for improving domestic legislation in
this area.

Results and Discussion

International experience shows that there
are various models of legal regulation of
land turnover among agricultural enter-
prises, which can be effective if they take
into account the specific characteristics of
a particular country and national interests.
Almost every country in the world regulates
such turnover in one way or another. There
are countries with “hard” regulation of land
transactions between agricultural producers,
such as Denmark, or “soft” regulation, such
as Germany [7]. However, almost every devel-
oped EU country gives priority to local farmers
who live in the area and run their own farms,
as opposed to large agricultural holdings.

Family farms in Western Europe account
for 85% of all agricultural enterprises, culti-
vate 68% of agricultural land (compared to
25% in Eastern Europe) and produce 71%
of the food in the old EU member states
(EU-15). Of course, there are significant
differences between countries: Italy and
Austria focus on small and medium-sized
family farming; Spain and France (to a lesser
extent) on large-scale agricultural produc-
tion by both agroholdings and large family
farms; Germany on large family farms (100-
250 hectares). However, even large farms in
Germany are much smaller than those owned
by agroholdings in Eastern Europe [7].

By contrast, agribusinesses dominate the
agriculture of the vast majority of Eastern
European countries. Agricultural producers
with an area of more than 100 hectares own
75% of the region’s agricultural land. They

usually have corporate ownership, although
individual ownership is also present, on a
smaller scale. Bulgaria is the most exem-
plary embodiment of this concept - 80% of
the country’s land resources are owned by
4 thousand companies, mostly corporate
structures. Poland and Greece are the ex-
ceptions. The basis of agriculture in these
countries is family farms, small (Poland) and
small (Greece) agriculture. Thus, with the
exception of Poland and Greece, agriculture
in Eastern Europe is focused on large-scale
agricultural production conducted by agro-
holdings [7].

Under EU legislation, agroholdings are
primarily recognized as two or more related
legal entities, one of which has a decisive
influence on the will of other business enti-
ties in the course of agricultural production
and economic activities. According to the
European model, agroholdings are formed
mainly in the organizational and legal form
of a joint-stock company, where the parent
(holding) company is given the opportunity
to decisively influence the controlled com-
panies by owning a block of shares (stakes).
Such organizational and legal forms of agro-
holdings have proven to be the most stable
(suitable) for the unification of large capital,
which has made it possible to better diver-
sify and modernize the entire technological
cycle of agricultural production, as well as
to establish a mechanism for processing and
marketing agricultural products [4].

Legal support for the formation of land
holdings by agricultural holdings in the EU
countries has its own specifics, depend-
ing on the peculiarities of legal regulation
of land relations in a particular country,
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acquisition, registration and exercise of real
rights to land in the form of ownership and
use rights, primarily on a lease basis. EU
countries apply different regulatory mecha-
nisms based on national interests, the need
to ensure food security, and the specifics of
their economies and the organization of sus-
tainable agriculture.

In Germany, there is no specific legis-
lation on agroholdings, and the process of
their establishment and operation is regu-
lated by the Stock Corporation Act (1965)
and the Limited Liability Company Act (1992).
Thus, in accordance with paragraph 15 of the
Stock Corporation Act, related companies are
legally independent companies that are, in
relation to each other, companies owned by
a majority shareholder and companies with
majority participation, dependent and domi-
nant companies, and companies of a concern.

German law recognizes several types of
such related companies. The closest to an
agricultural holding by its legal nature is a
concern. The main feature of a concern is
the unification of one or more enterprises
under the unified management of another
enterprise. At the same time, German law
defines the concept of an agricultural hold-
ing company as the dominant enterprise of
a concern [4].

Germany’s legal system is one of the
most efficient systems of legal regulation of
land relations, having been formed in view
of the rapid growth in demand for land re-
sources and the desire of the government to
preserve the country’s agricultural poten-
tial. German land legislation is quite devel-
oped and includes a large number of legis-
lative acts. At the same time, unlike the land
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legislation of Ukraine, it does not contain a
codified legislative act that would specialize
in regulating land relations. However, its role
is successfully fulfilled by the German Civil
Code, which was adopted in 1898.

The right to property is one of the funda-
mental rights guaranteed by the German Ba-
sic Law (Article 14). It also states that the use
of property must simultaneously serve the
common good. The subjects of land owner-
ship in Germany are the Federation, federal
states, communities, individuals and legal
entities. At the same time, property relations,
including land, are regulated in Germany ex-
clusively under private law, primarily by the
provisions of the German Civil Code, which
defines general provisions on land rights, the
content of property rights, acquisition and
termination of land ownership, etc.

The German Basic Law combines the
protection of property and the associated
freedom to dispose of land with the social
responsibilities that come with ownership.
Given the impossibility of expanding the ex-
isting land area and its irreplaceability as a
means of agricultural production, German
law has established a not entirely free format
for the circulation of agricultural land. The
purpose of legal regulation of land relations
of agricultural producers in Germany is to
prevent threats to the optimal institutional
structure of the agricultural sector.

In view of this, the German Act on Meas-
ures to Improve the Structure of the Agri-
cultural Sector and to Protect Agricultural
and Forestry Organizations of 28 July 1961
introduced the right of pre-emption for land
to be held by those who live and work on the
land, and introduced a rather complex and
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detailed procedure for issuing permits for
transactions involving the alienation of land
plots. Permits for transactions with land
plots are issued by local government author-
ities. Most often, such authorities are district
(county) agricultural authorities [9].

The German Law on Measures for the
Improvement of the Agrarian Structure and
the Protection of Agricultural and Forestry
Enterprises provides that a potential buyer
who does not meet the established require-
ments may be denied the purchase of agri-
cultural land in the event of:

« if the sale of land will lead to “undesir-
able” redistribution of land (in most cases,
this rule applies when the buyer is not a
farmer);

« if the structure of the farm is deterio-
rating due to a decrease in the size of land
use, which may lead to a decrease in its effi-
ciency, parcelization or the formation of land
masses inconvenient for cultivation;

« the sale price of a land plot differs from
the average sale price in a particular region
by more than 50%. However, other thresh-
olds may be set at the level of individual fed-
eral states [9].

In most cases, the refusal is explained by
the fact that the agricultural land plot is sold
to a person who is not a farmer (“unfavoura-
ble” land distribution).

An acute problem with the market turn-
over of agricultural land faced by Germany is
that the sale of shares and other securities
of agricultural enterprises and cooperatives,
which are legal entities, is not subject to
any control and does not require any per-
mits. As a result, shares are bought up by
non-farmers, and land acquisition is seen as

a way of preserving capital and speculative
enrichment. Therefore, the question of the
need to introduce control over the sale of
shares and securities of agricultural compa-
nies has now arisen.

The organizational and legal form of an
agricultural holding under French law has
certain specifics. French law contains special
rules on entities that are economically united
but legally independent, but legal regulation in
this area is fragmented, as there is no full inte-
gration of these rules with the 1966 Law and
the 1967 Decree on Trading Companies [10].

According to French law, one company
controls another if it directly or indirectly
owns a portion of the authorized capital that
gives it a majority of votes at the latter’s gen-
eral meeting. This is also the case if it has
a majority of voting rights in the company
based on agreements with other co-owners,
as this gives it the ability to determine the
content of the decisions of its general meet-
ing. In particular, such a situation arises if
one of the co-owners (which is a legal entity)
has directly or indirectly more than 40% of
all votes in the company [10].

Currently, in France, the process of form-
ing agroholdings covers mainly sectors that
belong to the agro-industrial sector; i.e. agri-
culture, food industry and food distribution.
At the same time, the main initiators of the
integration of agriculture and food produc-
tion were large non-agricultural enterprises
that produce more than half of the country’s
food products [11].

French agriculture is based on freedom
of enterprise and the right of private owner-
ship of land and other means of agricultural
production. The main production structure
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of the agricultural sector of this country is
farms. At the same time, the French agricul-
tural land market is regulated by the state.
However, the state has entrusted the func-
tion of regulating this market to a non-gov-
ernmental, non-profit legal entity, the
SAFER Society, which has been operating
since 1960. In fact, in French agriculture,
the canons of a free market economy are
combined with rather strict state interven-
tion in the distribution and redistribution
of agricultural land.

Land ownership relations in France are
primarily regulated by the French Civil Code
(Napoleon Code), which was adopted in 1804.
Although it has been amended and supple-
mented for more than 200 years, it still re-
mains the main legislative act that defines
the content of ownership of land and other
real estate. In addition, the right of private
ownership of land is regulated by the Law on
Agricultural Orientation of August 5, 1960,
which enshrines the doctrine of the social
function of land ownership [11].

According to French land law, individu-
als and legal entities can own land plots in
private ownership. The right of private own-
ership of land by legal entities has specific
features, such as the obligation to use the
land in accordance with its main purpose,
carefully, rationally, etc.

The main objective of agricultural land
turnover in France is to stimulate the devel-
opment of farming. It is realized by limiting
the area of land that can be owned by one
land user (by right of ownership or use). The
maximum area of land owned by one person
varies from province to province. If an agri-
cultural producer has expressed an intention
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to purchase a land plot put up for sale, but
already owns agricultural land that exceeds
the maximum allowable size in the province,
such a company will be rejected. Instead, a
farmer who owns a smaller area of land or
a young farmer who wants to start his own
business will be given preference [1].

The owner is not entitled to sell the land
plot to anyone of his or her choice. To do so,
he must first offer to purchase the land plot to
the tenant (exercise of the so-called pre-emp-
tive rights). If the tenant finds the price of-
fered by the landlord too high, he has the right
to apply to the court for a lower price [11].

Poland, having gone through a rather
long way of reforming land relations, has be-
come convinced that state regulation should
be quite significant in this area, and the turn-
over of land among agricultural producers
should be carried out according to the rules
that reliably protect the farmer who actually
works on the land [8].

According to Article 21 of the Constitu-
tion of the Republic of Poland, agriculture
in this country is based on the family form
of management - the family farm. Thus, the
family form of management in Poland has
a constitutional status, which is also im-
plemented in the legislation on the market
turnover of agricultural land: the dominant
business entity in the country’s agriculture is
a family farm. Family farms are considered to
be farms where economic activity is carried
out by an individual farmer (or his family)
and the total area of agricultural land does
not exceed 300 hectares.

In Poland, agricultural producers can
operate on owned or leased agricultural land
with an area of 1 hectare or more, but the
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total area of which does not exceed 300 hec-
tares. In the case of inheritance of agricultural
land, the total area of land may increase, but
may not exceed 500 hectares [12].

Family farms are granted a pre-emptive
right to acquire ownership of agricultural
land put up for sale. If no farm does not ex-
ercise its pre-emptive right to purchase them,
the pre-emptive right to purchase agricultural
land for sale is granted to a state legal entity -
the Agricultural Real Estate Agency [13].

Since Poland’s accession to the EU, the
country has had the longest twelve-year
moratorium among other new member
states on the right of foreigners and foreign
legal entities to acquire agricultural land. At
the end of the moratorium, the Polish par-
liament adopted a new version of the Law
on Improvement of the Agricultural System,
which came into force in May 2016. Such
changes are aimed at preventing massive
buyouts of agricultural land by foreigners
and foreign legal entities and increasing the
qualification requirements for those wishing
to become farmers.

Foreigners and foreign legal entities are
now required to obtain permission to acquire
agricultural land from the Minister of Inter-
nal Affairs and the Minister of Agriculture.
The new version of the Law on Improvement
of the Agricultural System also establishes a
number of very important restrictions. Thus,
agricultural land may be acquired only by
those who:

* is really going to process them;

* reside in the municipality (rural area)
where the land plot for sale is located, or in
a neighbouring municipality, for 5 years (by
the way, the same legal requirement applies

not only to foreigners but also to Polish citi-
zens);

* subject to compliance with the above
conditions, a foreigner may acquire owner-
ship of an agricultural land plot if none of the
family members of the seller of such a plot or
farmers registered with the local agricultural
chamber has expressed a desire to purchase
the said land plot [13].

Thus, this Law establishes legal pref-
erences for those persons who are farm-
ers and who wish to increase their family
farming. The law also aims to prevent the
concentration of agricultural land in one
owner and the creation of large agricultural
estates. In this regard, Polish citizens and
foreigners will be subject to a ban on the ac-
quisition of land by individuals and legal en-
tities that own 300 hectares of agricultural
land and a ban on the sale and purchase of
land acquired from state-owned land. Viola-
tion of this prohibition will result in a stiff
administrative fine. All these measures are
aimed at minimizing the risks that may be
caused by granting foreigners the right to
acquire agricultural land.

In Lithuania, buyers of agricultural
land were required to have been employed
in agriculture for ten years for individuals and
three years for legal entities. The European
Commission qualified such requirements
as restrictive and discriminatory in terms
of attracting investment in rural develop-
ment, and therefore demanded their aboli-
tion [14].

In November 2017, the Lithuanian
Law on Acquisition of Rights to Agricul-
tural Land [15] of 2003 was amended to
bring national legislation in line with EU
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requirements. According to these innova-
tions, land purchasers can now be indi-
viduals who have professional skills and
competence and have obtained a permit to
purchase agricultural land from the National
Land Service unit under the Ministry of Ag-
riculture. Legal entity buyers must have in-
come from agricultural activities exceeding
50 percent of total income, and economic ef-
ficiency can be demonstrated in accordance
with the procedure established by the Minis-
try of Agriculture in assessing the prospects
of such companies.

Additionally, in Lithuania, individuals
and legal entities are obliged to use the ac-
quired land plots for agricultural use for the
next five years and to carry out agricultural
production in the amount of the minimum
amount established by the Ministry [15].

Article 3 of the Lithuanian Law on Ac-
quisition of Rights to Agricultural Land stip-
ulates that national and foreign individuals
and legal entities and their related parties
may acquire up to 300 hectares of agricul-
tural land, but must not concentrate more
than 500 hectares of land in Lithuania and
abroad. This restriction does not apply if
the agricultural land is acquired for the
development of livestock farming and the
amount of acquired agricultural land does
not exceed the corresponding number of
hectares per livestock unit (1 hectare - 1
livestock unit) [15].

Access to agricultural land is strictly
regulated in Denmark, which has a per-
mit-based procedure for acquiring agri-
cultural land. Before obtaining a permit to
acquire a land plot, the buyer must submit
documents confirming his financial, technical

Law. Human. Environment. 2021. Vol. 12, No. 2

and professional ability to conduct agricul-
ture, cultivate land, and preserve soil fertility
and other natural resources. Before entering
into a land sale and purchase agreement, a
potential owner must submit a written com-
mitment that he will farm the purchased
land for at least eight years. Danish law also
stipulates that the owner of such a land plot
must “properly conduct agricultural produc-
tion”, otherwise he will be deprived of the
right to the land plot [7].

Denmark has an upper limit of 150 hec-
tares of agricultural land for both owned and
leased land use. An exception is made if the
agricultural producer proves that the specif-
ics of its production require more land and
none of the villagers are against it. Certain
requirements are imposed on those wishing
to purchase additional land [16].

The legislation of this country pursues a
fairly consistent line in support of relatively
large family farms, not allowing either the
creation of latifundia or the purchase of land
by legal entities and its transformation into
an object of speculation. Such a land policy
is one of the factors that ensure Denmark’s
leading position in the EU in terms of agricul-
tural efficiency [17].

Thus, under the laws of the EU countries,
land plots are usually purchased by individ-
uals, including foreigners (Poland, Hungary,
Denmark), or by national and foreign indi-
viduals and legal entities (Slovakia, Bulgaria,
Lithuania, Latvia, Bulgaria). At the same
time, most of these countries have estab-
lished requirements for residency (residence
or business) in the country or in a certain
administrative-territorial unit, experience
in agriculture, agricultural education, the




obligation not to alienate the land plot and to
farm it independently for several years from
the date of acquisition of land ownership, etc.

The legislation of EU countries estab-
lishes different rules for the turnover of ag-
ricultural land between agricultural produc-
ers. The most common are the establishment
of minimum and maximum sizes of agricul-
tural land that can be acquired by a person.
Establishing the maximum size of land that
can be acquired by one person may serve as
a means of counteracting excessive concen-
tration of land in the hands of one person
and limiting competition in the land market.
At the same time, there is a clear trend in the
practice of legal regulation of land relations
in the EU countries: the larger the territory
of the state and, accordingly, the area of its
arable land, the larger the area of land that
can be acquired by one person, for exam-
ple, in Denmark - 150 hectares, in Poland -
300 hectares or up to 500 hectares in case of
inheritance.

Land lease in the EU agricultural sector
is one of the main components of the land
use system. In the EU, the acquisition of the
right to lease agricultural land has its own
specifics, which depend on the country in
which the leased land is located.

Recently, the EU countries have seen an
increase in the area of leased agricultural
land compared to that cultivated by their
owners. For example, in Germany, France and
Belgium, more than 60% of agricultural land
is leased, in Luxembourg - 53%, in Sweden -
46%, and in the EU as a whole - 48% [18].

The analysis of agricultural land lease
terms indicates the prevalence of long-
term leases (90% of contracts) and the
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establishment of minimum lease terms at
the legislative level [2; 5]. For example, in
Luxembourg, the minimum lease term is 6-9
years, in Sweden - 10 years, in Belgium - 9-18-
27 years, in France - 9 years, in Italy - 6-15
years, in Austria - 5-15 years, in Portugal - 10
years [3].

Long-term lease of agricultural land in
the EU allows for more rational use of land,
helps to raise funds for conservation meas-
ures, and improves its quality. In turn, short-
term leases do not allow the lessee to recover
the funds spent on preserving and improving
soil fertility, as the payback of these meas-
ures requires a certain period of time. Under
a long-term lease, the funds spent are re-
turned to the lessee, not the lessor, which is
the case with a short-term lease.

Based on this, we believe that the expe-
rience of long-term lease of agricultural land
in the EU is positive and acceptable for use
in Ukraine.

Analysing the rent for agricultural land
in the EU countries, it can be noted that it
is usually determined as a percentage of
the market price of the land plot. Thus, in
Sweden, it is 118 euros/ha or 5-8% of the
land price, in England it is on average 230
euros/ha or 5.2% of the market value of
land, in Germany - 230 euros/ha or 6.7%, in
Hungary - 300 euros/ha or 7%, in Scotland
160 euros/haor 5.7%, in Italy - 328 euros/ha
or 8% [6; 19].

In general, the EU countries can be di-
vided into those with more liberal regulatory
policies on land lease and those with legally
established rents. In Germany, Greece, and
Denmark, for example, rents are determined by
the market under the influence of supply and
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demand. At the same time, in Belgium, Italy,
Spain, Portugal, the Netherlands and France,
the amount of rent is regulated by law [20].

Thus, although the EU countries are de-
veloping their economies as market econo-
mies, in land relations, in particular in deter-
mining the amount of rent for agricultural
land, the majority of them directly control
the rent by setting minimum or maximum
payment amounts and contract terms at the
legislative level.

Conclusions

Despite the fact that in the EU countries the
legislation on the turnover of agricultural land
between agricultural producers is based
on different models of state regulation, the
experience of these countries gives rise to
some general conclusions.

None of the countries restricts the rights
of owners to dispose of their land (purchase
and sale). In most EU countries, legislation
grants both individuals and legal entities
the right to acquire agricultural land. Re-
gardless of the “depth” of regulation of land
relations by EU legislation, the number of

Law. Human. Environment. 2021. Vol. 12, No. 2

administrative prohibitions in each country
is minimal and mainly concerns the estab-
lishment of a minimum lease term, a ban on
the acquisition of certain types of agricultural
land by foreigners and the maximum area
of agricultural land that can be acquired in
private ownership. None of these countries
favours one type of agricultural land right,
such as leasehold. Market participants can
acquire such land both as property and lease.

All other legal means of influencing the
development of agricultural land turnover
are means of “soft” law, i.e.,, law that gives
market participants the right to choose.
Moreover, such means of legal regulation
of agricultural land turnover are applied in
a certain proportion, which is optimal for
each country. They include granting prefer-
ential rights to purchase agricultural land to
farms and local rural communities; granting
preferential rights to tenants to extend land
lease agreements; establishing a preferential
procedure for the acquisition of agricultural
land (instalment payments for long periods);
granting tax benefits for the acquisition of
agricultural land by farms, etc.
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JocBig KpaiH €EC y npaBOBOMYy peryjilBaHHi 006iry
3eMeJIb CiJIbCbKOTOCNOAapPChbKOro NPU3HAYEeHHA MIXK
CL/IbCBKOTroCNnoJapCbKMMH TOBAPOBUPOOHUKAMH

MapuHa AHapiiBHa [leiiHera
JloKTOp PUAUYHUX HAYK, JOLEHT
HanioHanbHUM yHiBEpcUTET 6iopecypciB i NPUPOAOKOPUCTYBAHHS YKpalHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

Pycian IBanoBu4 I'youn

AcnipaHT
HanjioHanbHUM yHiBepcUTeT 6GiopecypciB i NpUpPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y craTTi gociimKeHO — 0COGJMBOCTI  NPABOBOTO  pery/loBaHHA  06iry  3eMmesib
CiJIbCBKOTOCIO/IaPCHKOr0 NMPU3HAYEHHSI MK ClIbCbKOIOCNOAAPChKUMH TOBAapOBHUPOOHUKAMU
y kpaiHax €C i BM3HauYeHO HaNpAMHU YAOCKOHAJIEHHS BITYM3HAHOTO 3aKOHOJABCTBA Y
uiii coepi. 3a pesyabraTamMu JOCJiPKEHHS BCTAaHOBJIEHO, L0 CBITOBUH JOCBif, BKa3sye
Ha icHyBaHHS pi3HOMaHITHUX MOJeJell NPaBOBOTO pEry/IlBaHHA OOIr'y 3eMesb cepef,
CiJIbCBKOTOCNIOIAPChbKUX MiIPUEMCTB, sIKi MOXKYTh 6YyTH ePeKTHBHHMH, SIKIIO BPAaXOBYHOThb
KOHKpETHi 0COGJIMBOCTI Ti€i 4u iHmOiI KpaiHW Ta HanioHasbHi iHTepecu. [IpaKTUYHO
KO>KHa KpaiHa CBiTy B TOM YU iHIIMU CIIOCI6 peryJitoe TaKuil 06ir. € KpaiHU 3 «<(KOPCTKUM»
Ta «M'SIKUM» peryJiloBaHHSIM 3eMeJIbHUX TpPaHCaKLill Mix ciibcbKOorocnofapCcbKUMU
TOBAapOBUPOOHUKAMU. AJle IPaKTUYHO KOXHA po3BUHYTA KpaiHa €C Bigmae npioputeT
depmMepam, 1[0 MPOXKUBAKTDL HA AaHid TepuTopii # BeyTb TOCHOAApPCTBO, Ha BigMiHy
BiJl BEJIMKUX arpoxosiAuHriB. He 3Ba)katouu Ha Te, 110 B KpaiHax €C 3aKOHOAABCTBO PO
06ir 3eMeJsib CiJIbCHKOTOCHOAAPCHKOTO MpPHU3HAYEHHS MiX CiJbChbKOTOCHOAApChKUMU
TOBAapOBUPOOHUKAMHU 06a3yeTbCsd HaA PIi3HUX MOJe/sAX NPABOBOTO pEry/J0BaHHS,
MO3WTHUBHUU OCBi/ [UX KpalH Ma€ 6y TH BUKOPUCTAHO JIJI51 YA,0CKOHAJEeHHS BITYN3HAHOTO
3aKOHOJaBCTBa y Lill cdepi. ¥ cdepi mpaBoBoro 3abesmevyeHHS BUKOPUCTAHHA
3eMeJib CiJIbCbKOTOCIOAAPCbKUMU TOBAapOBUPOOHUKAMU, HEOOXIIHO y BITYU3HAHOMY
3eMeJIbHOMY 3aKOHO/ABCTBI 0COGJMBY yBary MNPUAIIMTA HaJJaHHIO MepeBaKHUX
npaB Ha NpHU/JOaHHS 3eMeJsb CiJIbCbKOTOCIOJApPChKOr0 NMpHU3HA4YeHHsS (epMepChbKUM
rocnojapcTeaM, TepUTOpiaJbHUM TpoMajaM, oOpeHJapsM Tollo; NepeAdaYUTH
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BCTAHOBJIEHHS MiJIbIOBOr0 NMOPAAKY NPpUAGAHHS TaKUX 3eMeJb i HaJlaHHS 0JaTKOBUX
HiJIbI; @ TaK0X BU3HAYUTHU I'PaHUYHI Mexi KoHUIeHTpalii 3emJi Ha piBHi o6sacTel Ta
06’eJHAaHUX TePUTOPia/IbHUX FPOMa/i ab0 BCTAHOBUTH [J|03BIJIbHUI NOPAJOK NPpU6aHHS
3eMeJIbHUX JIJITHOK IJIOLel0 Oisiblle HiXK BCTaHOBJIEHA Ha TepUTOpii neBHOI 06./1acTi
ab6o o6’efHaHOI TepuUTOpiaJbHOI rpoMa U

Kawouoei csno0ea: 3emii  CiIbCbKOTOCHNOJAPCHKOTO — NpU3HA4YeHHs, O6Iir 3emesb
ClJIbCHKOTOCIO/JApCHKOTO  NMPU3HAYEHHS], CiIbCbKOTOCIOJAPChKi  TOBAapOBHPOOHHUKH,
arpoxoJiiMHru, GepMepchbKi rocrnogapcTaa
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communities, legislative consolidation of the grounds for the formation of communal land
ownership in the State and solving the problem of the absence of a definition of “right of
communal land ownership” in the currentlegislation. The author focuses on the legitimization
of the powers to exercise the right of communal ownership by addressing the issue of land
and legal competence of territorial communities, improving their status as entities exercising
the right of communal ownership of land directly or through local self-government bodies,
and exercising the right of communal ownership of land in the manner prescribed by land law.
The study found that the Constitution of Ukraine has provided the necessary prerequisites for
the establishment of a fundamentally new land system in the area of communal ownership
of community land. An important scientific task in modern conditions is to improve the
legal regulation of the land and legal competence of territorial communities as subjects of
communal land ownership for sustainable development of territories. It is determined that
acceleration of administrative and land reforms will contribute to the full legitimization of
amalgamated territorial communities and the establishment of territorial communities as
equal subjects of land ownership

Keywords: territorial communities, decentralization, local government reform, communal

land ownership

Introduction

The ambiguous, sometimes inconsistent,
and contradictory processes of decentral-
ization of power in the field of public ad-
ministration lead to a lack of sustainability
and consistency in the development of land
property relations in Ukraine based on their
equality. The still unformed concept of com-
munal land ownership hinders the devel-
opment of territorial communities of a new
format, increases uncertainty in approaches
to building an integral property resource of
communities, and creates obstacles to the
development of local self-government.
Improvement of the legal regime of lands
of territorial communities, determination of
the forms of exercise of the right of commu-
nal ownership of land, and scientific study of
the land and legal competence of territorial
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communities are key to the scientific sub-
stantiation of decentralization in reforming
the relations of territorial organization of
power and regulation of the legal status of
territorial communities as subjects of com-
munal property rights, and these are the un-
solved scientific tasks which this publication
aims to address.

Leading Ukrainian scholars have
studied the problems of land ownership:
V.I. Andreytsev, A.P. Getman, V.M. Yermolenko,
PE Kulinich [1; 2], A.M. Miroshnichenko,
V.L. Muntyan, V.V. Nosik [3], 0.0. Pogribnyi,
L.V. Semchyk, N.I. Titova, Y.S. Shemshuchenko,
M.V. Shulga [4] and others. Some issues related
to the emergence of the right of communal
ownership of land in their scientific works
were covered by G.I. Balyuk, D.V. Busuyok,
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M.V.  Voskobiynyk, 0.A. Vivcharenko,
Ya.Z. Gayetska-Kolotylo, N.V. Ilkiv, L.I. Karakash,
T.0. Kovalenko, T.H. Kovalchuk, I.0. Kostiashkin,
Al Ripenko, V.E. Rubanyk and others.

The purpose of the article is to study
the formation of legal regulation of commu-
nal land ownership in Ukraine, the impact
of land reform and decentralization reform
on the consolidation of the legal status of
territorial communities as subjects of com-
munal land ownership rights, and to deter-
mine scientific approaches to the formation
of a model of communal land ownership in
Ukraine.

Results and Discussion

The transition from the Soviet centraliza-
tion of the vertical management system of
70 years to the decentralization of power
in independent Ukraine is of particular im-
portance for the development of communal
land ownership relations in the current en-
vironment. The realization of the right of
residents of settlements to voluntarily amal-
gamate into communities to independently
resolve issues of local importance solves the
problem of building a constructive dialogue
between the state as an integral institution
and territorial communities as independ-
ent units in the structure of the administra-
tive-territorial system, and promotes the es-
tablishment of communal property as a basis
for the sustainable development of local
self-government in Ukraine.

Studying the legal nature of the commu-
nal form of land ownership, M.V. Shulga [4]
rightly points out that the Constitution of
Ukraine has created the necessary prerequi-
sites for the formation and establishment of

a fundamentally new land system, including
in the field of land ownership, so on the basis
of its study, a concept should be developed
that should develop the fundamental provi-
sions of the Constitution regarding the right
to land ownership of territorial communities
and reflect the main trends in the economic
and social development of modern society.

A scientific study of the content of the
right of communal ownership of land de-
pends on the conceptual apparatus. The cur-
rent legislation and the legislation of the pre-
vious historical period of the Ukrainian state
do not contain a definition of “communal
land ownership”, as well as no definition of
“communal property”. However, this did not
prove to be an obstacle to the formation of
the institution of land ownership of territorial
communities, which took place in the con-
text of the establishment of the institution of
communal ownership in Ukraine [5].

The introduction of local self-govern-
ment in 1990 with the adoption of the Law of
the Ukrainian SSR “On local councils of peo-
ple’s deputies and local self-government” [6]
marked the beginning of the search for a
modern legal model of communal land own-
ership. It was in this law, in Article 7, that the
term “communal property” was first used
in the modern sense: “communal property
is the basis of the local economy”. Also, the
Land Code of Ukraine adopted in the same
year clearly states that property in Ukraine
has the following forms: state, collective, and
private, which it recognizes as equal.

In our opinion, the “legalization” of the
right to exercise the right of communal prop-
erty in Ukraine should be associated with
the adoption of the Decree of the Cabinet of
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Ministers of Ukraine “Demarcation of state
property of Ukraine between state-wide (re-
publican) property and property of admin-
istrative-territorial units (communal prop-
erty)” [7], which recognized its separation
from the state form of ownership.

The complete further denationalization
of land and property provides grounds for
a constructive dialogue between the ruling
elite and political agreements in the Consti-
tutional Treaty between the Verkhovna Rada
of Ukraine and the President of Ukraine The
Law “On the Basic Principles of Organization
and Functioning of State Power and Local
Self-Government in Ukraine for the Period
until the Adoption of the New Constitution
of Ukraine”, which in Article 5 affirms prop-
erty in Ukraine as national, communal and
private. The Constitution of Ukraine adopted
in 1996 in its current version became (and
remains) a guideline for consolidating the
national idea of establishing the commu-
nal form of land ownership in the state [1].
The ratification of the European Charter of
Local Self-Government by the Verkhovna
Rada of Ukraine on July 15, 1997, allowed to
“cement” in the legislation the fundamental
principles of organization and functioning of
local self-government in accordance with the
standards of municipal democracy, which
were embodied in subsequent law enforce-
ment acts of land legislation.

It should be noted that a territorial com-
munity as a subject of communal land own-
ership is a multi-level, complex, multifaceted
political, social, and legal phenomenon.

The Law of Ukraine “On local self-gov-
ernment” [8] defines the right of commu-
nal property as the right of a territorial
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community to own, expediently, economi-
cally, effectively use and dispose of prop-
erty belonging to it at its discretion and in
its interests, both directly and through local
self-government bodies. In our opinion, this
law narrows the powers of the territorial
community by subjectivizing the content of
the right of communal ownership of land,
which is clearly defined in Article 80 of the
Law of Ukraine “Land Code of Ukraine” [9]:
the subjects of land ownership are terri-
torial communities that exercise this right
directly or through local self-government
bodies - on communal land. Unfortunately,
based on Soviet paradigms, the principle of
the origin of communal property from col-
lective property continues to be “cultivated”
in academic circles and law enforcement
practice. Such an approach is ideologically
and scientifically erroneous and does not
correspond to the modern concept of local
government reform.

Recently, a type of land property, which
has not been studied by the science of land
law, has appeared in Ukraine - the land (ter-
ritory) of united territorial communities, the
legal regime of which is still in the process
of formation. The introduction of the insti-
tute of amalgamation of territorial commu-
nities also gives rise to controversial legal
discussions, which are the subject of scien-
tific research by Ukrainian scholars: whether
Ukrainian legislation includes amalgamated
territorial communities in the circle of sub-
jects of land property relations. Thus, there
is no direct answer to these questions in the
legal acts, which weakens the argumentation
for the need for voluntary or administra-
tive-compulsory amalgamation of territorial
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communities in the context of the decentral-
ization reform.

Continuing the legal uncertainty, the cur-
rent land legislation does not regulate spe-
cific forms of direct realization of land own-
ership by united territorial communities.
Analysing the legislation, it can be concluded
that amalgamated territorial communities
exercise the right of communal ownership
of land by transferring communal land plots
to individual ownership and use, providing
them for permanent use or lease, as well as
by emphyteusis, superficies and by allocat-
ing land for common use of community res-
idents.

It is noted that there is still no clear legal
model for redistributing the land powers of
state authorities in favour of local govern-
ments of united territorial communities [2].
We believe that the priority approach to the
formation of land legislation after the reform
period should be the predominance of com-
munal land ownership in the formation of
the land fund of territorial communities.

It should be noted that the land legal per-
sonality of a territorial community implies
that it has land rights, and the self-govern-
ment bodies established by the community
have land powers. Territorial communities
exercise the right of communal ownership
of land through local self-government bod-
ies, and this method of exercising the right
of communal ownership of land is the most
common. However, the legal forms of exer-
cising (realization) of land ownership by
territorial communities remain poorly stud-
ied in the science of land law [10]. That is,
with regard to the land competence of the
subjects of communal land ownership, we

support the view that territorial commu-
nities can exercise the right of communal
land ownership in two forms: directly and
through their elected self-government bod-
ies - village, town, and city councils [1].

The conclusions that “..although the law
enshrines the right of communal ownership,
its concept remains unproven” [3] are still
relevant. This gives grounds to assert that it
is difficult to interpretland legislation as nor-
matively regulated and this creates obstacles
to the introduction of a single model of com-
munal land ownership and becomes a sub-
ject of political speculation. However, in the
absence of a unified vision and approaches
to the formation of the legal doctrine of com-
munal land ownership, incomplete decen-
tralization reform and “frozen” land reform,
any proposals to amend the land legislation
of Ukraine regarding the legal status of terri-
torial communities as subjects of land own-
ership seem premature and harmful.

Conclusions

One of the important tasks of the current
local government reform is to improve the
legal regulation of the status of territorial
communities in Ukraine. It is believed that
the powers and resources gained as a result
of decentralization have provided local gov-
ernments with more opportunities for the
development of their territories. However,
the incompleteness and delay of administra-
tive and land reforms hinder the processes
of formation of territorial communities as
equal subjects of property rights, thus mak-
ing it impossible to fully legitimize the right
of communal ownership of land. To solve
these problems, it is optimal to enshrine in
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the legislation the priority of land and legal legal status of the united territorial commu-
powers of territorial communities within nity and the legal regime of the lands of the
administrative-territorial entities. Further united territorial communities are separate
scientific development and research of the tasks of the land law science.
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CTaHOBJIEHHS NPABOBOI0 peryjloBaHHsA y cpepi 3aKkpinieHHs
CTAaTyCy TEPUTOPia/IbHUX FPOMaAJ AK Cy06’€KTIiB KOMyHA/IbHOIL
BJIACHOCTI HA 3eMJII0

OJuibra IBaniBHa Hacrtina
Kanguat opuu4HuX HayK, JOLEHT
BisouepkiBCbKUM HallioOHaJIbHUM arpapHUM YHIBEPCUTET
09117, CobopHa msiouya, 8/1, m. bina LlepkBa, Ykpaina

AHomayis

Y craTTi pocaimkyeTbcsi opMyBaHHS NpaBa KOMYHaJsIbHOI BJIACHOCTI Ha 3eMJIIo,
CTAQHOBJIEHHSI NIPABOBOrO pery/OBaHHA y cdepi 3aKpilieHHs CTaTycy TepUTOpiabHUX
rpoMa/; IK Cy6'€KTiB KOMyHaJIbHOI BJIACHOCTI, BIJIUB MpPOIeCiB AelleHTpasi3anii Biagu Ha
BUpillleHHA NUTaHHA NPaBOBOr0 PEXHUMY 3eMeJsib TePUTOpiaJIbHUX IpoMaj Ta 06'€JHAaHUX
TepPUTOPia/IbHUX I'POMa/i, BU3SHaUYeHHs HAyKOBMX MiAXOAIB 0 $OopMyBaHHS MoJesi NMpasa
KOMYHaJIbHOI BJIACHOCTI Ha 3eMJII0 B YKpaiHi. AKTyas1i30BaHO HENOC/IiZJ0BHICTb 3aKOHO/|aBLiB
y BU3HAY€HHs NMPUHIUIIB MNO6YA0BH IHCTUTYTY IpaBa KOMYHaJbHOI BJIACHOCTI Ha 3eMJIO,
BiZICYyTHICTb OOI'pyHTOBaHOI KOHIIEMNIii mpaBa KOMYHaJIbHOI BJIACHOCTi, 3aKOHOJAaBYY
CyNepedIMBOCTI MiJAXOAIB [0 CTBOPEHHS B YKpaiHi CTajJoro MicLeBOro CaMOBpPsyBaHHS,
3aCHOBAHOI'0 Ha NpIOpUTETI 3eMesIbHUX IHTepeciB TepuTopia/ibHUX rpoMaj. Ilpuzineno
HAayKOBY yBary IepeJiyMOBaM BH3HAue€HHs KOHCTUTYLIHHOIO CTAaTyCy TepUTOpia/IbHUX
rpoMa/i, 3aKOHOJABYOMY 3aKpilsIeHHIO HificTaB (GOpMyBaHHA B Jiep»aBi KOMyHasIbHOI
BJIACHOCTi Ha 3eMJIl0, BUpIilleHHI0 Npo6JieMH BiACyTHOCTI y YMHHOMY 3aKOHOJABCTBI
BU3Ha4YeHHs JediHilii “npaBo KOMyHa/IbHOI BJAACHOCTI Ha 3eMJit0”. 30cepe/KeHO yBary Ha
JleriTUMi3anil npaBOMOYHOCTEM peaJii3alii NpaBa KOMyHaJIbHOI BJIaCHOCTI Yepe3 BUPIilleHHS
MUTAHHA 3eMeJIbHO-NIPaBOBOI KOMIIETEHIii TEPUTOpPiaJIbHUX T'POMaJl, YIOCKOHAJIEHHI IX
CTATYyCy IK Cy0'EKTIB, IKi peali3yl0Th IPaB0 KOMyHaJIbHOI BJIAaCHOCTI Ha 3eMJII0 6e3nocepe/JHbO
ab0 yepe3 opraHu MicLeBOIo CaMOBPsAAYBaHHs, 3/liiCHEHHI TpaBa KOMyHaJIbHOI BJIaCHOCTI
Ha 3eMJII0 ¥ CHoco6M, BU3HAYEHI 3eMeJIbHUM 3aKOHOM. 3a pe3yJbTaTaMU JOCHi/KEeHHS
BCTaHOBJIeHO, Mo KoHcTuTyliss YKpaiHuM 3a6e3neunsia HeOOXiJHI IepeayMOBH JJist
CTAHOBJIEHHS IPUHLIUIIOBO HOBOTO 3eMeJIbHOTO YCTPOI0 ¥ cdhepi KOMyHaIbHOI BJIACHOCTI Ha
3eMJli rpoMa. BaxkJIMBUMH HayKOBHUMM 3aBJaHHAM B Cy4aCHUX YMOBAX € yJOCKOHAJIeHHA
[IPAaBOBOI'0 PEry/II0OBAHHA 3€MeJIbHO-IIPaBOBOI KOMIEeTeHLii TepUTOpiaJIbHUX IpoMaj, AK
cy6'eKkTiB NmpaBa KOMyHa/bHO{ BJIACHOCTI Ha 3eMJII0 3aJJI1 CTaJIOr0 PO3BUTKY TEPUTOPIH.
BusHaueHO, 1[0 NPUCKOPEHHS aAMiHICTpaTHBHOI Ta 3eMeJbHUX pepopM CIPUATUME
NOBHOLIHHIA JieriTuMisanii o06’'€¢fHAaHUX TepUTOpiaJbHUX TpPOMaJ Ta CTAHOBJEHHIO
TePUTOPia/IbHUX TPOMa/] IK PIBHONIPAaBHUX CY6’€KTIB BJIACHOCTI Ha 3eMJIIO

Kawuoei canoea: TeputopiasbHi TpoMaju, JAelieHTpasizauis, pedopma MicLeBoOro
CaMOBps/lyBaHHS, KOMYHaJ/IbHA BJIACHICTb Ha 3eMJII0
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technologies among the subjects of animal husbandry. As a result of the study of the current
legislation in the field of organic agricultural production, it was concluded that the legal
regulation of the use of antibiotics in organic livestock farming generally meets international
requirements, namely such basic documents as Commission Regulation (EC) No. 889/2008
of 5.09.2008 “Detailed rules on organic production, labelling and control to implement
Council Regulation (EC) No. 834/2007 on organic production and labelling of organic
products” and Council Regulation (EC) No. 834/2007 on organic. To improve the mechanism
of control and traceability of the use of antibiotics in the treatment of farm animals in organic
livestock, it is proposed to: accelerate the work on the adoption of the Procedure for the
Use of Antimicrobial Products in Veterinary Medicine; supplement the Procedure (detailed
rules) for organic production and circulation of organic products with provisions on the
requirements for documentary evidence of the use of antimicrobial products by operators,
and the storage periods for relevant documents

Keywords: antibiotics, antibiotic resistance, safety of organic products, organic livestock
products, organic agricultural production, organic livestock production, legal regulation,

quality of organic products

Introduction

In the current realities of agricultural pro-
duction, the problem of antibiotic use in
livestock production is becoming increas-
ingly acute. The practice of their active use
for prophylactic purposes (to prevent the
spread of diseases of farm animals, especially
pigs and poultry), to stimulate the growth of
productive animals, etc., which has become
widespread in recent decades, has led to the
emergence of antibiotic resistance, i.e., the
resistance of bacteria to one or more anti-
biotics. As a result, an increasing number of
antimicrobial drugs are becoming ineffective
in treating animal diseases, and the presence
of such antibiotic-resistant bacteria in meat
and other animal products is already a threat
to human health.

Instead, organic farming and its sub-sec-
tor, organic livestock, are gaining popularity.

The number of consumers willing to buy
more expensive organic meat, milk and other
organic products is growing, provided that
they are of higher quality and safer than their
“non-organic” counterparts. In turn, one of
the basic conditions for the production of
organic products, including livestock, is the
establishment of clear legal requirements
for the relevant activities, which has been
repeatedly emphasized by scientists [1].
This makes it important to study the state of
legal regulation of organic agricultural pro-
duction, in particular, such an aspect as the
regulation of the use of antibiotics in organic
livestock.

Despite the importance of this issue,
there are currently no works in the mod-
ern legal doctrine that deal specifically with
the legal aspects of the use of antibiotics in
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organic agricultural production. Most of the
existing scientificworks on the subjectare the
works of specialists in the field of veterinary
medicine, economics, and other sciences,
for example, V. Danchuk & V. Ushkalov [2],
M. Kucheruk and others. The works of such
legal scholars as S.I. Bugera, O.V. Gafurova [1],
V.M. Yermolenko, T.V. Kurman [3], V.O. Melnyk,
D.S. Piddubna, A.M. Stativka, V.Y. Urkevych and
others cover the legal regulation of organic
production in general or touch upon this area
in a fragmentary manner.

The purpose of the article is to analyse
the domestic and international legal frame-
work for the use of antibiotics in organic live-
stock farming, as well as to formulate conclu-
sions and proposals aimed at improving the
current agricultural legislation in this area.

Results and Discussion

Recognizing the threat to humans if the pace
of antibiotic resistance accelerates, Europe-
an countries are already actively working to
reduce the use of antibiotics in agriculture.
For example, since 2012, the UK has reduced
the use of antibiotics in poultry farming by
about 70% through the use of alternative
medicines, changes in the housing system
to improve animal health, and the use of less
intensive livestock systems [4]. In Sweden,
livestock farming without the use of feed
antibiotics has been introduced since 1985,
and the experience of this country has
proven the possibility of successful livestock
farming without the use of growth promoter
antibiotics [5].

The EU will introduce a ban on the use of
antibiotics in livestock for prophylactic pur-
poses starting in 2022. Accordingly, the legal
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framework is also being updated: in 2018,
Regulation (EU) 2019/6 of the European Par-
liament and of the Council of 11.12. 2018 on
veterinary medicinal products and repealing
Directive 2001/82/EC, which stipulates that:
antibiotics should be used only in excep-
tional cases for administration to individual
animals, but not for prophylactic purposes;
antimicrobials should not be used regularly
or used to compensate for poor sanitary con-
ditions, insufficient agro-zoo-technology or
lack of care, or poor farm management (Arti-
cle 107 of the Regulation).

In fact, experts say, there are two main
ways to control the problem of antibiotic
resistance of pathogenic microorganisms at
the global level:

* legislative restrictions on the circula-
tion and use of antibiotics;

* collection of information on the use of
antimicrobial agents in various spheres of
human activity.

In addition, monitoring of the presence
and migration of antibiotic-resistant strains
of microorganisms is beginning to be used in
developed countries [2].

As for Ukraine, the situation with the use
of antibiotics in livestock is disappointing:
they are actively used for prevention, treat-
ment, and growth promotion. For example,
in 2019, Vinnytsia Poultry Farm alone pur-
chased 85 tons of salinomycin, an antimi-
crobial drug for the prevention of intestinal
infections [6]. Moreover, due to the lack of
funding for the State Service of Ukraine on
Food Safety and Consumer Protection, the
system for determining residual amounts
of antibiotics in livestock products does not
work properly in our country, and there are




no statistics on the volume of use of these
substances on farms.

Within the framework of international
cooperation, only a few steps are being taken
to improve the system of control over the
use of antimicrobial drugs in livestock. For
example, the cooperation of the Food and
Agriculture Organization of the United Na-
tions (FAO) and the Pig Breeders of Ukraine
Association on the project “Strengthening
National Capacity to Address the Risks of
Antimicrobial Resistance (AMR)” [7].

However, the international obligations
of our country, the risk of losing foreign
markets for livestock products, and the
awareness of the consequences of antibiotic
resistance for human health and life are
prompting the reform of domestic legisla-
tion in the field of veterinary medicine and
livestock production.

To improve the situation, the Cabinet of
Ministers of Ukraine approved the National
Action Plan to Combat Antimicrobial Resist-
ance by its Resolution No. 116-r dated March
6,2019. It provides for the development and
adoption of regulations on limiting the use
of antimicrobials as growth stimulants in
livestock, poultry, and crop production by
the fourth quarter of 2020. Despite the es-
tablished deadlines, as of the beginning of
2021, only the Draft Procedure for the use
of antimicrobial drugs in veterinary medi-
cine [8] has been developed, which defines
the rules for the use of antimicrobial drugs,
the responsibilities of persons using them,
measures aimed at reducing the use of an-
timicrobial drugs, and measures to control
the use of antimicrobial drugs in veterinary
medicine.
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Significant changes in the issue under
consideration should occur after the entry
into force in 2023 of the new Law of Ukraine
“On Veterinary Medicine” of 04.02.2021
No. 1206-IX, which defines the implementa-
tion of measures to prevent antibiotic resist-
ance as one of the directions of state policy
in the field of veterinary medicine (Art. 4),
and the excess of the risk to human health
in the event of the development of antibi-
otic resistance over the benefits of a veteri-
nary medicinal product for animal health is
recognized as a ground for refusal of state
registration of a veterinary medicinal prod-
uct (part 21 of article 55). Another act of
agrarian legislation, the Law of Ukraine “On
Feed Safety and Hygiene” dated 21.12.2017
No. 2264-VII], introduces a direct ban on the
use of antibiotics, except for coccidiostatics
and histomonostatics, as feed additives or
their components from 21.03.2023 (part 6
of Article 17).

As for the legal regulation of the use of
antibiotics in the field of organic livestock,
domestic legislation is more progressive.

First of all, it should be noted that cur-
rently the Law of Ukraine “On Basic Princi-
ples and Requirements for Organic Produc-
tion, Circulation and Labelling of Organic
Products” 0of 10.07.2018 No. 2496-VIII estab-
lishes a mandatory general condition for or-
ganic production - the prohibition of the use
of antibiotics for preventive purposes (part 2
of Article 14). In addition, part 1 of Article 19
of the same regulatory act contains an addi-
tional instruction prohibiting the use of anti-
biotics for disease prevention and veterinary
treatment in organic livestock. Exceptions
are cases established by this Law, including
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to prevent animal suffering. Among the
additional requirements for organic aqua-
culture, Art. 22 of the Law of Ukraine “On
Basic Principles and Requirements for Or-
ganic Production, Circulation and Labelling
of Organic Products” also prohibits the use
of antibiotics for disease prevention and vet-
erinary treatment. The same legal provision
also states that “inappropriate use of phyto-
therapeutic, homeopathic or other products”
is an exception to this rule.

According to T. Kurman [3], the grounds
and conditions for organic agricultural pro-
duction in the field of animal husbandry
are determined by legislation of two levels.
The first level includes general regulations
that define the grounds and conditions for
organic agricultural production in general.
This is the aforementioned Law of Ukraine
“On Basic Principles and Requirements for
Organic Production, Circulation and Label-
ling of Organic Products”. The second level
is represented by regulations that define the
grounds and conditions for organic agricul-
tural production in certain livestock sectors
(dairy and beef cattle breeding, aquaculture,
beekeeping, etc.) [3].

These include, first of all, the Procedure
(detailed rules) for organic production and
circulation of organic products, approved by
the Resolution of the Cabinet of Ministers of
Ukraine No. 970 dated 23.10.2019 (hereinaf-
ter - the Procedure).

The first thing we would like to point
out is that the said Procedure, in paragraph
19, in addition to the requirements of the
Law of Ukraine “On Basic Principles and
Requirements for Organic Production, Cir-
culation and Labelling of Organic Products”,
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establishes an unconditional ban on the use
of antibiotics to stimulate animal growth or
productivity. As for treatment, clause 25 of
the Procedure allows for the possibility of
antibiotic therapy in organic livestock farm-
ing only if the use of phytotherapeutic, ho-
meopathic and other products is ineffective.
This thesis is further elaborated in clause 63
of the Procedure.

Very important from the point of view of
the professional use of antibiotics in organic
livestock is the establishment in clause 64 of
the Procedure of a mandatory condition for
the use of such drugs - the use of antibiotics
is possible only under the supervision and
responsibility of a licensed veterinarian.

We would also like to emphasize that
clause 66 of the Procedure establishes the
rule that “if an animal or a group of ani-
mals receives more than three courses of
treatment with veterinary drugs, including
antibiotics, within 12 months or more than
one course of treatment if the productive
life cycle of animals is less than one year,
except for the application of mandatory
measures for the prevention and control of
animal pathogens, including vaccinations,
preventive treatments against parasites,
the relevant animals or products obtained
from them are not considered organic”.
Such animals must undergo a transition
period in accordance with the legislation
on organic production, circulation, and
labelling of organic products. The require-
ments for such a transition period are set
out in Article 25 of the Law of Ukraine “On
Basic Principles and Requirements for Or-
ganic Production, Circulation and Label-
ling of Organic Products”.
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At the international level, the prohibi-
tion to sell as organic animals or products
derived from them if such animals have re-
ceived more than three courses of antibiotic
treatment within 12 months, or more than
one course of treatment if the productive life
cycle of these animals is less than one year,
is established by the basic act for organic
agricultural production - Commission Regu-
lation (EC) No. 889/2008 of 5.09.2008 “De-
tailed rules on organic production, labelling
and control to implement Council Regulation
(EC) No. 834/2007 on organic production”.
In other words, in this part, the national
legislation fully complies with international
standards.

The following requirements of national
and international legislation are extremely
important for the practical implementation
of the above-mentioned requirements and
for monitoring compliance with them by
organic livestock producers. In accordance
with paragraph 4 of Article 24 of Commission
Regulation (EC) No. 889/2008 of 5.09.2008
and para. 67 of the Procedure (detailed
rules) for organic production and circulation
of organic products, the operator (legal entity
or individual entrepreneur engaged in the
production and/or circulation of products
in accordance with the requirements of the
legislation in the field of organic production,
circulation and labelling of organic products)
must keep records and store documentary
evidence of the use of antibiotics to provide
them at the request of the certification body
and/or the State Service of Ukraine on Food
Safety and Consumer Protection. However,
the requirements for the form of such re-
cords and the duration of their storage by

the operator are not currently defined at
the legislative level, which in practice may
lead to disagreements between the parties
during inspections.

We have already mentioned above the
Draft Procedure for the use of antimicrobial
drugs in veterinary medicine developed by
the Ministry of Economy [8]. It is this docu-
ment that, in paragraphs 24-29, sets out the
requirements for documentary evidence of
the use of antibiotics in veterinary medicine.

In particular, it requires legal entities -
operators of facilities that own (keep) ani-
mals - to draw up an act on the use of antimi-
crobial drugs. For individuals, itis mandatory
to keep records on the use of antimicrobials.

Clause 25 and Clause 28 of the Procedure
for the Use of Antimicrobial Agents in Veter-
inary Medicine [8] clearly regulate the scope
of information to be specified in the act and
records, respectively, ranging from informa-
tion about the operator of the facilities to the
results of animal treatment.

In our opinion, it is correct to establish
in clauses 26 and 27 of the Procedure [8] the
obligation to draw up an act in two copies
(for the veterinary specialist who uses the
antibiotic and for the owner (keeper) of the
animals) and register it in the logs of the op-
erator of the facilities that own (keep) the
animals and the veterinary specialist who
uses the antibiotic.

If the Procedure for the Use of Antimicro-
bials in Veterinary Medicine is adopted [8],
compliance with its requirements will sim-
plify control over the use of antibiotics in
livestock, including organic livestock, and
will help establish a process for traceability
of the use of such drugs.
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In our opinion, it is advisable to supple-
ment clause 67 of the Procedure [8] (detailed
rules) for organic production and circulation
of organic products with an indication of the
Procedure for the use of antimicrobial agents
in veterinary medicine (if adopted). We also
consider it mandatory to supplement clause
67 of the Procedure [8] (detailed rules) for
organic production and circulation of organ-
ic products with information on the storage
period of acts on the use of antimicrobial
agents and records on the use of antimicro-
bial agents.

Conclusions

Thus, the reform of Ukrainian legislation on
veterinary medicine and feed takes into ac-
count the main international requirements
for regulating the use of antibiotics in live-
stock. For the effective implementation of
legislative requirements in practice, it is
necessary to continue work on: developing
bylaws in the field of antimicrobial use in
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BHKOpHMCTaHHS aHTUOIOTUKIB B OpraHiYyHOMY TBAapUHHMILTBI:
OKpeMi aclieKTH IPaBOBOro peryjiloBaHHS
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AHomayis

CTaTTs NpUCBAYeHa aHa/ i3y BITYM3HAHUX Ta M>KHAPOJHUX NPABOBUX 3aCa/| BUKOPUCTaHHA
aHTUOIOTHKIB y OpraHiuHOMYy TBapUHHUITBI, a TakoK GOpPMyJIOBaHHS Ha MOr0 OCHOBI
BUCHOBKIB Ta NpONO3MULIH, COPSAMOBAaHMX Ha YAOCKOHAJIeHH 4YHWHHOIO arpapHoro
3aKOHOJABCTBAa y 3a3HadeHid cdepi. BusnaueHo, mo pedopMyBaHHS YKpaiHCBKOTO
3aKOHO/IaBCTBa [P0 BeTePUHAPHY MeJULMHY Ta PO KOPMHU BPAax0OBY€E OCHOBHI Mi>kHapo/HI
BUMOTH 1LIOJ0 pery/JloBaHHs 3aCTOCYBaHHS aHTHUOIOTHUKIB y TBAapUHHHUITBI, 30KpeMa
PernamenTy (€EC) 2019/6 €Bponericbkoro [lapiamenTy Ta Pagu Big 11.12.2018 p. «Ilpo
BeTepHHapHi JiKapcbKi 3aco6u Ta ckacyBaHHsA JupektuBu 2001/82 /EC». [l ebeKTUBHOTO
BINIPOBa/P)KEHHS1 3aKOHOJABYMX MPUIMUCIB y MNPaKTUYHY MJIOIMHY OOIPYHTOBAHO
HeoOXiIHICTb NPO/I0BKeHHsI POGOTH 33 TAKUMU HaNPsIMKaMU: po3po6Ka NiJjI3aKOHHUX aKTiB
y cdepi 3acTocyBaHHSA NPOTHMIKPOOHUX NpenapaTiB Y TBAPUHHUITBI; 36ip, HAKOMUYEHHS
Ta aHaJ1i3 iHpopmManii mpo 06¢csAry Ta BUIU aHTUOIOTHUKIB, IKi BUKOPUCTOBYIOTh BUPOOHUKHU
ClIbCBKOTOCTIOAAPCHKOI MPOAYKILil; po3po6Ka y0CKOHAJIEeHUX TeXHOJIOTi TBapMHHUILTBA
6e3 BHUKOPUCTAHHS INPOTUMIKPOOHMX IpenapaTiB, BPaxXOBYIOUM MO3WTHUBHUN [JOCBIJ
iHmMX KpaiH; NOUWIMpeHHS 3HaHb NPO Taki TexXHoJorii cepes CyG'EKTIB arpapHOTro
rocrnofiapioBaHHs. Y MiZICyMKy JOC/Ii/I>KeHHS] YUHHOT0 3aKOHOZAAaBCTBa y chepi opraHiyHoro
ClJIBCBKOTOCIOAPCHKOTO BUPOOHUITBA 3p06JIEHO BHCHOBOK, 1[0 PAaBOBe peTyJI0BAaHHA
3aCTOCyBaHHSl AaHTHUOIOTUKIB y oOpraHiYyHOMy TBapUHHHULTBI BiANoBifjlae BUiIOMY
MiKHapOJHUM BUMOTaM, a caMe TaKUM 6a30BHM JloKyMeHTaM, sk [locranoBa Kowicii (€C)

Law. Human. Environment. 2021. Vol. 12, No. 2




Use of antibiotics in organic livestock farming...

Bix 5.09.2008 p. Ne 889/2008 «/leTanbHi mpaBusa IIOA0 OpPraHiYHOr0 BUPOOGHUIITBA,
MapKyBaHHS i KOHTPOJIIO /s BpoBa/pkeHHs [loctaHoBu Pagu (EC) N2 834 /2007 ctocoBHO
OpraHivHOTO BUPOGHHUIITBA i MApKyBaHHS OpraHiYHUX NPOAYKTiB» Ta [loctanoBu Pagu (€C)
Ne 834/2007 cToCOBHO OpraHiuHOro BUPOOHHUIITBA i MapKyBaHHsS OpTaHIYHUX MPOAYKTIB,
Ta ckacyBaHHs [loctanoBu (EEC) Ne 2092 /91»./115 yAOoCKOHa/TIEHHSI MeXaHi3My KOHTPOJIIO
Ta BiZICTEKYBaHOCTI 3aCTOCyBaHHS aHTUOIOTHUKIB MPH JiKyBaHHI CiJIbCbKOTOCNOAAPCHKUX
TBapUH y OpPraHiyHOMY TBapHHHUITBI 3alpONOHOBAHO: NPHUCKOPUTH pPOGOTY 100
npudHATTA [lopsaJKy BUKOPHUCTaHHS NPOTHUMIKPOOHMX IpenaparTiB y BeTepHUHapHiN
MeAuLUHI; onoBHUTH [lopsiok (feTasbHiI IpaBuJa) opraHiYyHOro BUPOOGHHUIITBA Ta 006iry
OpraHiyHOI NPOAYKLil NOJIOXKEHHAMHU PO BUMOI'U [0 AOKYMEHTAJbLHOIO MiATBepAKEeHHA
BUKOPHUCTAHHA MPOTUMIKpPOOHMX IpemnapariB omepaTopaMy, CTPOKM 36epiraHHs
BiZIIOBIHMX JOKyMEHTIB

Kawouoei csnoea: aHTUOI0TUKHM, aHTHUOIOTUKOpPE3UCTEHTHICTh, 6e3mevHiCcTb opraHiyHoOi
NpPOAYKLil, OpraHiyHa NpPOAYKIi TBAapPUHHMUITBA, OpPTaHiyHe CUIbCBKOTOCHOAAapChKe
BUPOOGHUILITBO, OpraHiuHe TBAapUHHUITBO, NpPaBOBe pEryjlOBaHHS, fKICTb OpraHiyHOI
NpOAyKLii
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complex of which the main means of production is a natural object - agricultural land used by
it for the production of organic products, and processing of raw materials of plant and animal
origin, or a fishery facility for the production and processing of aquaculture facilities to ensure
food security, subject to environmental safety requirements. The author identifies the basic
constitutive features of organic producers (raw materials): the availability of a certificate
of conformity and inclusion in the registers in accordance with the law. It is substantiated
that the main subjects of legal relations in the field of organic agricultural production are
individuals and legal entities engaged in the production and/or circulation of products in
accordance with the requirements of legislation in the field of organic production, circulation
and labelling of organic products. The auxiliary subjects of legal relations in the area under
study are certification bodies, public authorities vested with the authority to regulate and
control such activities, as well as processing, procurement, marketing, supply, service and
other agricultural business entities, and the public

Keywords: subject, legal relations, organic agricultural production, agricultural enterprise,
agricultural producer, agricultural products, agricultural products, operator, certification

body, organic products

Introduction

Organic agricultural production, being a
promising area of activity in the field of agri-
culture, is gaining more and more popularity
in our country. In 2020 alone, the number
of organic production operators in Ukraine
increased by 17% (from 617 to 722) com-
pared to 2019, the number of organic pro-
cessors increased by 33%, and the number
of producers who already have a labelled or-
ganic product on offer to the end consumer
increased by 7% [1]. For an effective organic
business, one of the basic requirements is
clear legal regulation of the relevant rela-
tions. In turn, legislative provisions should
be based on scientific substantiation, which
emphasizes the relevance of theoretical re-
search in this area in general, and such a ba-
sic category as subjects of legal relations in

Law. Human. Environment. 2021. Vol. 12, No. 2

the field of organic agricultural production in
particular.

The problem of determining the sub-
jective composition of agrarian legal re-
lations has been repeatedly the subject
of scientific works by scholars, includ-
ing: 0.V. Gafurova [2], V.M. Yermolenko,
V.P.Zhushman, 0.0. Pogribnyi & V.Yu. Yanchuk
et al. As for the concept and list of subjects of
legal relations in the field of organic agricul-
tural production, this issue remains poorly
understood in legal doctrine.

The purpose of the article is to define
the concept and types of subjects of legal
relations in the field of organic agricultural
production based on the analysis of doctrinal
approaches and provisions of national and
international legislation.




Results and Discussion

To begin with, the subjects of legal relations
in the field of organic agricultural production
are one of the types of subjects of agrarian le-
gal relations, and they, in turn, are included in
the generalized category of subjects of legal
relations.

The theory of law has formed a generally
accepted approach, according to which the
subjects of legal relations are recognized as
legally capable persons in public life who are
holders of legal rights and obligations; indi-
vidual or collective subjects of law who use
their legal personality in specific legal rela-
tions, acting as implementers of subjective
legal rights and obligations, powers and legal
liability [4].

When this general definition is applied
to the subjects of legal relations in a particu-
lar branch of law, it is supplemented by fea-
tures that reflect the specifics of the branch.
In our case, it is agrarian law.

The subjects of agrarian legal relations
are individuals and legal entities endowed
with rights and obligations in the field of pro-
duction, processing, and sale of agricultural
products, as well as in their production, tech-
nical and social security. The composition
of subjects of agrarian legal relations is not
static, it changes as a result of changes in the
social relations regulated by agrarian law. In
addition, there are specific subjects inherent
in agrarian legal relations as an independent
branch of law. For example, VY. Urkevych [5]
identifies among them persons who run private
farms, agricultural cooperatives, and structural
subdivisions of agricultural enterprises.

The key subject in agrarian legal rela-
tions is an agricultural enterprise, which is
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defined as: “a legal entity whose main ac-
tivity is the cultivation and processing of its
own agricultural products” [6]. It can exist in
various forms - agricultural company, coop-
erative, state, and municipal agricultural en-
terprises and other business entities based
on private property. It should also be noted
that joint ventures with foreign capital play a
key role in the development of domestic ag-
ricultural production.

The classification of agricultural pro-
ducers can also be conducted by the type of
production object: food, raw materials, plant
and animal food, fisheries, beekeeping, etc.
Thus, L.O. Sviatchenko [7] emphasized the
special status of subjects of legal relations
in the field of fisheries. The subjects of bee-
keeping are defined in Articles 4, 5 of the Law
of Ukraine “On Beekeeping”. Unions, associa-
tions, and other associations whose activities
are related to beekeeping, according to Part
2 of Article 4 of the Law of Ukraine “On Bee-
keeping”, also belong to beekeeping entities.

The definition of an agricultural produc-
er is also specific. Doctrinally, this concept
is defined as “an individual or legal entity
engaged in the production of marketable
agricultural products, processing of own
agricultural products and their sale” (Great
Ukrainian Legal Encyclopedia, 2019: 596).
Instead, the definition of an agricultural
commodity producer provided in clause
14.1.235 of the Tax Code of Ukraine is lim-
ited by the organizational and legal form to
legal entities and additionally mentions fish-
ery activities.

Given the frequent changes in national
legislation, characteristics of agricultural
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activities and subjects of agricultural legal re-
lations, the definition given in the Dictionary
of Agricultural Law can be considered a classic,
which states that: “an agricultural producer is
a legal entity of any organizational and legal
form of management and its separate subdivi-
sions; an individual (individual entrepreneur
or household) engaged in agricultural activi-
ties provided for in the Classifier of Economic
Activities, who owns, uses or disposes of ag-
ricultural land or livestock and poultry” [6].

The concept of “subjects of agrarian le-
gal relations” also covers those entities that
are not directly involved in agricultural pro-
duction, but the subject of their activities is
related to it. These are various service agri-
cultural business entities, without which ef-
fective agricultural production is impossible,
such as processing, procurement, marketing,
supply, service, and other enterprises, as
well as peasants’ unions [8].

Given the above, it can be concluded
that the concept of “agricultural producer” is
generalized and covers all producers of such
products, regardless of the object of produc-
tion and other characteristics of this entity
and the production process.

Given that the object of legal relations
regarding the production of organic prod-
ucts (raw materials) is also a food product,
attention should also be paid to the concept
of “food producer”, which is based on an un-
derstanding of the content of the function
of the subject of agrarian law and does not
depend on its organizational and legal form.
Entities engaged in the production and/or
circulation of food products in Ukraine are
defined in the Law of Ukraine “On Basic
Principles and Requirements for Food Safety
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and Quality” 0f 23.12.1997 No.771/97-BP as
food market operators. Based on the analysis
of the definition of this concept in Article 1 of
the said law, it can be concluded that the con-
cept of “food producer” correlates with the
more general concept of “food market opera-
tor” as a stage of circulation and sale as part
of the overall process of organic production
(raw materials).

According to the relevant remark of
M. Krupka [9]: “the subjects of agrarian legal
relations are individuals and legal entities
endowed with civil legal capacity and legal
capacity in the field of production, process-
ing and sale of agricultural products, service,
financial, social and other support of agricul-
tural producers”.

Given the above, we support the follow-
ing definition of the subjects of agrarian
legal relations: “individuals and legal enti-
ties with rights and obligations in the field
of agricultural production, processing and
sale: a) agricultural producers with agrarian
legal personality (legal entities: farms, agri-
cultural cooperatives, agricultural business
associations, private (private-rental), state
and municipal agricultural enterprises, their
associations); Individuals: private entrepre-
neurs, members and employees of agricul-
tural enterprises, peasants; private farms; b)
agroservice enterprises (supply, marketing,
processing, service, etc.); c) state and local
government bodies, Agrarian Exchange,
Agrarian Fund, banking institutions, etc.” [6].

In order to obtain the status of a pro-
ducer of organic products (raw materials),
the relevant business entity must under-
go a certification procedure, i.e., verifica-
tion of compliance with organic production
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standards. The procedure for certification
of organic production and/or circulation of
organic products is approved by the Reso-
lution of the Cabinet of Ministers of Ukraine
No. 1032 dated 21.10.2020.

At the same time, in order to ensure the
effective development of the organic market
in a market economy, each of the market par-
ticipants must have a certain mandatory set
of attributes - knowledge, qualifications, and
there must be an incentive to produce organ-
ic products (raw materials). Additionally, it
is worth mentioning Article 4 of the Law of
Ukraine “On Basic Principles and Require-
ments for Food Safety and Quality” regarding
the need to ensure food safety and quality in
order to protect human life and health from
harmful factors that may be present in food.
T.O. Chaika [10] appropriately emphasized
that: “..if the mandatory set of attributes of
organic market participants is not complete
or not fully completed, it is necessary to
know the reasons for this phenomenon and
be able to eliminate them. In addition, in the
process of interaction between the main par-
ticipants of the organic market, any mutual
claims, problems, unsatisfied expectations
that can and should be resolved in a timely
manner necessarily arise” [10].

In general, summarizing the above and
taking into account the peculiarities of organ-
ic products (raw materials) production, the
following definition can be given: subjects of
legal relations in relation to the production
of organic products (raw materials) are pro-
ducers of organic products (raw materials)
who own separate property, have special
legal capacity and legal capacity (legal per-
sonality), carry out economic activities using

land as the main means of production to
provide the population of Ukraine and other
states with the necessary food, cheese, and
other products.

In a market economy, these entities may
be based on any form of ownership and in-
dependently choose their organizational and
legal form in accordance with the Commer-
cial Code of Ukraine and the Civil Code of
Ukraine, etc.

Based on the provisions of the Law of
Ukraine “On Basic Principles and Require-
ments for Organic Production, Circulation
and Labeling of Organic Products” No. 2496-
VIII dated 10.07.2018, a producer of organic
products (raw materials) is included in the
broader concept of “operator”. According to
Art. 1 of the said Law, this is a legal entity,
or an individual entrepreneur engaged in
the production and/or circulation of prod-
ucts in accordance with the requirements
of the legislation in the field of organic pro-
duction, circulation and labelling of organic
products. It should be noted that at the in-
ternational level: in Council Regulation (EC)
No. 834/2007 of 28.06.2007 on organic pro-
duction and labelling of organic products and
repealing Regulation (EEC) No. 2092/91, the
definition of “operator” is narrower, as it in-
cludes natural or legal persons responsible
for ensuring compliance with the require-
ments of this Regulation in the process of or-
ganic production that they manage.

Regarding the constitutive features of or-
ganic producers (raw materials), one of them
is the inclusion of the State Register of Oper-
ators engaged in the production of products
in accordance with the requirements of the
legislation in the field of organic production,
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circulation and labelling of organic products
(the Register of Operators), which is defined
in Article 1 of the Law of Ukraine “On Basic
Principles and Requirements for Organic
Production, Circulation and Labeling of Or-
ganic Products”. The procedure for maintain-
ing the Register of Operators is approved by
the Resolution of the Cabinet of Ministers of
Ukraine No. 87 dated February 12, 2020.

It should also be noted that food produc-
tion and/or circulation facilities that do not
require an operational permit are subject to
state registration pursuant to Part 1 of Arti-
cle 25 of the Law of Ukraine “On Basic Prin-
ciples and Requirements for Food Safety and
Quality”. The procedure for state registration
of capacities, maintenance of the state reg-
ister of capacities of market operators and
provision of information from it to the in-
terested parties is approved by the Order of
the Ministry of Agrarian Policy and Food of
Ukraine No. 39 dated 10.02.2016.

Additionally, the above-mentioned en-
tities are subject to registration with the
central executive body that implements the
state policy in the field of plant quarantine,
if they: produce seed and planting material;
store and process grain, etc. (Article 27 of
the Law of Ukraine “On Plant Quarantine”
of 30.06.1993 No. 3348-XII). In general, the
above-mentioned legal relations regarding
the registration of organic producers are ex-
ternal agricultural legal relations, which are
carried out with the participation of pro-
ducers of these products and state authori-
ties represented by their representatives.

The circle of subjects of legal relations in
the field of organic agricultural production
also includes public persons, among whom it
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is necessary to distinguish certification bod-
ies, which are key public bodies in legal re-
lations regarding the certification of organic
products (raw materials).

According to Art. 1 of the Law of Ukraine
“On Basic Principles and Requirements for
Organic Production, Circulation and La-
beling of Organic Products”, a certification
body may be an enterprise, institution, or-
ganization or their separate subdivision that
has the right to certify organic production
and/or circulation of organic products and is
included in the State Register of Certification
Bodies in the Field of Organic Production and
Circulation of Organic Products. The procedure
for maintaining this register was approved by
the Resolution of the Cabinet of Ministers of
Ukraine No. 87 dated February 12, 2020.

We believe that moving away from the
state’s monopoly in determining the certifi-
cation body and establishing requirements
for such entities and defining their functions
at the level of law (Article 28 of the Law of
Ukraine “On Basic Principles and Require-
ments for Organic Production, Circulation
and Labeling of Organic Products”) is an
extremely positive step that meets interna-
tional standards for conducting business in
the field of organic agricultural production.

It is also true that one of the conditions
for obtaining the status of a certification body
is that the accreditation body must be accred-
ited in the field of organic production and/or
circulation of products in one or more of its
sectors in accordance with the Law of Ukraine
“On Accreditation of Conformity Assessment
Bodies” of 17.05.2001 No. 2407-I11.

The subjects of legal relations regard-
ing the production of organic products (raw
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materials) may also include the public, which
has the right to participate in decision-mak-
ing that may affect the environment, as
well as the right to access environmental
information [11]. This stems from the es-
sence and role of the organic production
method as defined by Council Regulation
(EC) No. 834/2007: “Organic production
is an integral system of management and
production of foodstuffs that combines best
practices in terms of environmental protec-
tion, biodiversity, conservation of natural
resources, application of high standards of
proper animal welfare and a production
method that meets certain requirements for
products made using substances and pro-
cesses of natural origin.” As emphasized by
0. Gafurova [2], organic agricultural produc-
tion is aimed not only at producing food in
conditions as close to natural as possible,
but also at humane treatment of animals,
economical use of natural resources, and
environmental protection. In other words,
organic production, on the one hand, meets
the needs of the specific market for organic
products, and on the other hand, contributes
to environmental protection, proper animal
husbandry, and rural development.

The public participates in the imple-
mentation of public environmental control
through the activities of, inter alia, public en-
vironmental inspectors, in accordance with
the provisions of the Law of Ukraine “On
Environmental Protection” of 25.06.1991
No. 1264-XIl and the Regulation on Public
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Cy6’eKTH IpaBOBiAHOCUH y cdepi opraHidyHOro
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AHomayis

CTaTTsA NpucBsiueHa BHU3HAYEHHIO MOHATTS Ta BUJAIB CyO'EKTIB NMpaBOBifHOCHH Yy cdepi
OPraHiyHOI0 CiJIbCbKOI'OCIOAapPChbKOI'0 BUPOOHUITBA Ha OCHOBI aHaJi3y JOKTPHUHAJIbHUX
NiIXOJiB Ta MOJIOKEHb BITYM3HAHOrO i MIXKHApPOAHOTO 3aKOHOAABCTBA. 3aCTOCOBYHYH
IiJIXi/1 «BiJl 3araJIbHOTO 10 KOHKPETHOT'0» A 0CJIiIPKEHO IOHSTTS «Cy0 EKTH MPaBOBiAHOCHHY,
«CyO'EKTH arpapHUX NPaBOBiJHOCHH», «CyO'€KTH MpaBOBiAHOCUH y cdepi opra”iuHoro
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CiJIbCbKOTOCMOAAPCHKOT0 BUPOGHUI[TBA». 3p06JEHO BUCHOBOK, 1[0 MOHSATTS «BUPOOHHUK
Ci/IbCBKOTOCIOAAPChKOI MPOAYKIiI» € y3araJlbHEHUM Ta OXOIIKE BCiX BHPOOHUKIB
Takoi MPOAYKIii, He3a/Ie?KHO BiJl 06'EKTY BUPOOHHMIITBA Ta iHIIUX XapaKTEPUCTHK LbOTO
cyb6'ekTy Ta mpouecy BUpo6HUITBA. CHOpMYy/IbOBAaHO NMOHATTS «BUPOOHUK OpTaHiyHOI
npoaykuii (CUpoBUHHU)» — 1€ CYO'EKT arpapHUX MPABOBIZHOCHH, 1110 CaMOCTIHHO BOJIOZIE
i posnopsiKaeTbcs BiZoCO6JIEHMM MalHOM, Y MalHOBOMY KOMIIJIEKCi SIKOTO OCHOBHHM
3ac060M BUPOGHHUILITBA € TPUPOJHNUH 06’ EKT — 3€MJISI CiJIbCHKOT0CIIOJapChKOI0 NPU3HAYEHHS,
1110 BUKOPHUCTOBYETLCA HUM /IJI1 BUPOOHUITBA OpraHivHOl NPOAYKILil, a TAaKOX NepepooKu
CHPOBUHMU POCJUHHOIO i TBAPUHHOTO MOXOJ>KEHHs, abo X pPUOGOrocrnofapCcbKuil 06'EKT
JUIsT BUPOOHMI[TBA Ta IepepoOKH OG'EKTIB aKBaKyJbTypH 3 MeTOl 3abe3leyeHHs
IPO/OBOJILYO] Ge3NeKH 3a YMOBM JOTPUMaAHHA BHUMOI LIOJ0 eKOJIOriYyHOI Ge3NeKH.
BusHauyeHo 6a30Bi KOHCTUTYTHUBHI 03HaKU BUPOOGHUKIB OpraHiuyHoi npoAykKuii (CMHpOBUHMU):
HasBHICTb cepTUdikaTy BiAMOBIAHOCTI Ta BK/IIOUEHHS /10 PEECTPIB 3TiAHO 3aKOHOAABCTBA.
OGrpyHTOBaHO, 1[0 OCHOBHHUMHU CyG'€EKTaMU NpPaBOBiAHOCHH y cdepi opraHiyHOTO
ClTbCBKOTOCIIO/IapChKOTO BUPOOHUNTBA € Qi3WYHI Ta IOPUAMYHI 0COOH, IO 3AiHCHIOIOTH
BUPOOGHULITBO Ta/abo 06ir mpoAykuii BigmoBiZHO A0 BUMOr 3aKOHOAaBCTBa y cdepi
OpraHiuHOro BUPOOHUIITBA, OGIr'y Ta MapKyBaHHs opraHiuHoi mpoaykuii. JlomoMixKHUMU
cy6’eKTaMu NpaBOBiAHOCHMH B JociipkyBaHii cdepi € opranu ceprudikauii, opranu
Jlep>kaBHOI BJIaZiy, HaJiseHi NMOBHOBa)KeHHAMH y cdepi peryaroBaHHA Ta KOHTPOJIIO 3a
TaKoOI0 AiJIbHICTIO, a TaKOX Nepepo6Hi, 3aroTiBesibHi, 36y TOBI, HoCTa4aJbHUILbKI, CEPBiCHI
Ta iHIIi arpapHi rocnofapiowyi cy6’eKTH, IPOMa/ICbKiCTh

Koyoei caoea: cy6’eKT, 1paBOBiIHOCUHY, OPTaHiyHe CiJIbCbKOrocrnoapcbke BUPOGHULITBO,
CiJIbCbKOTOCIOAAPChbKe MiJANPUEMCTBO, BHUPOOHUK CiJIbCBKOTOCIOAAPCHKOI MPOAYKILi,
ciJIbCcbKOTOCIOAApChKa NPOAYKILis, onepaTop, opraH ceptudikariii, opraHiuyHa npoAyKIis

Law. Human. Environment. 2021. Vol. 12, No. 2




Law. Human. Environment

Journal homepage: https://environmentalscience.com.ua/en
Law. Human. Environment, 12(2), 74-79

ENVIRONMENT

BRSO/ A BRI

UDC 349.6 (477)
DOI: 10.31548/1aw2021.02.09

Prospects for the introduction of the ecological court in Ukraine

Olena Buzunko®

Postgraduate Student
National University of Life and Environmental Sciences of Ukraine
03041, 15 Heroiv Oborony Str., Kyiv, Ukraine

Article’s History: Abstract

Received: 29.04.21 Effective legal regulation of environmental protection and protection

Revised: 15.06.21 of environmental relations in modern conditions is a necessary

Accepted: 21.06.21 condition for the successful development of human society. Given
the specifics of existing environmental problems, the article is
devoted to the coverage of various forms and models of specialized
environmental courts operating in different countries. The scientific
opinions on the organization of activity of ecological courts are
covered, the normative-legal acts regulating ecological legal relations
are analyzed. The conclusion on prospects of introduction of ecological
court in Ukraine is made. To this end, it is necessary to reform the
legislation on the judiciary, update procedural legislation to ensure a
harmonious combination of private and public interests in the field of
environmental relations

Keywords: Environmental protection, ecological legal relations,
organization, activity, ecological court

Suggested Citation:

Buzunko, 0. (2021). Prospects for the introduction of the ecological court in Ukraine. Law. Human.
Environment, 12(2), 74-79.

@ @ Copyright © The Author(s). This is an open access article distributed under the terms of the

Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)
*Corresponding author



Buzunko

Introduction

The issue of protection of environmental
rights of citizens, environmental protection
requires effective steps of the Ukrainian state
to implement various forms and methods in
the fightagainst the ecological crisis situation
in Ukraine. It is worth noting that among the
180 countries on the index of environmen-
tal performance, which is a comprehensive
comparative indicator of the success of envi-
ronmental policy around the world, used 19
indicators divided into nine “political catego-
ries”. The categories are grouped into two ma-
jor groups: ecosystem viability (assessment
of the level of protection of ecosystems and
efficiency of natural resources management)
and environmental health, which assesses
the level of protection of human health from
adverse environmental factors, Ukraine ranks
44th. Among the post-Soviet countries after
Ukraine are Moldova, Kyrgyzstan, Tajikistan,
Kazakhstan, Turkmenistan, Georgia, and
Uzbekistan. The top ten includes Finland,
Iceland, Sweden, Denmark, Slovenia, Spain,
Portugal, Estonia and France.

The above indicates the existence of a
difficult environmental situation in the coun-
try, the acute environmental crisis in Ukraine
is indicated by the Law of Ukraine “On Basic
Principles (Strategy) of State Environmental
Policy of Ukraine until 2030” of 28.02.2019
No. 2697-VIIL

Given the importance of the problem, in
scientific circles, the study of the organiza-
tion and prospects of the implementation of
the environmental court in Ukraine is given
considerable attention. Among the scientists
who examined this issue, it is worth noting
G.I. Balyuk, A.L. Bryntsov [1], A.P. Hetman [2],
V.M. Zavgorodnya, V.V. Kovalenko,
Ya.V. Kravets [3], Yu.A. Krasnova [4] and

others. However, given the ongoing judicial
reform and the constant changes in legis-
lation and lawmaking, many problematic
issues remain in this area that need to be
studied.

The purpose of the article is to study
the possible prospects for the organization
and operation of environmental justice in
Ukraine and the formation of the given pro-
posal for their creation.

Results and Discussion

The analysis of official sources, mass media
and scientific publications testifies to the ex-
isting ecological crisis situation in Ukraine.
In order to eliminate the negative phenom-
ena, various ways of solving them are pro-
posed by implementing organizational and
legal measures aimed at protecting the en-
vironmental rights of citizens, as well as in-
troducing new forms and methods related
to environmental protection, protection of
environmental rights.

Since environmental protection and
protection of environmental rights is impos-
sible without the administration of justice,
the idea of organization and functioning of
environmental courts and their possibil-
ity of introduction in the judicial system of
Ukraine, attracts the attention of researchers.
Referring to the foreign experience of envi-
ronmental courts, more and more scientists
are paying attention to various forms and
models of organization and operation of en-
vironmental courts.

Yu.V. Kravets [3] believes that the in-
troduction and establishment of environ-
mental courts in Ukraine is necessary,
given both the number of problems in do-
mestic environmental legislation and law

Law. Human. Environment. 2021. Vol. 12, No. 2
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enforcement, and the progressive global
trends. It should be gradual and include
three functional stages: training of judges
who would be competent in the areas of
specification and start their work in courts
of general jurisdiction, but whose compe-
tence would include relevant environmental
disputes; creation of “Green benches”. At this
stage, it would be appropriate to provide, in
addition to the obligation of environmental
justice, also the obligation to allocate re-
sources; creation of a system of specialized
environmental courts [3].

Analyzing the prospects of environmen-
tal justice in Ukraine and taking into account
the principles of organization of the judici-
ary, A.L. Brintsov [1] notes that environmen-
tal litigation in Ukraine can be implemented
in several possible ways. In his opinion, this
can be achieved by introducing in the courts
the specialization of judges in cases arising
from environmental legal relations, as well
as the creation in the courts of judicial cham-
bers for certain categories of cases, including
separate judicial chambers for cases arising
from environmental legal relations. Along
with this, the scientist notes that the activity
in the judicial system of higher specialized
courts as courts of first and appellate instances
to consider certain categories of cases sug-
gests the possibility of introducing in Ukraine
a higher specialized court to consider cases
arising from environmental relations, or sim-
ply “higher environmental court” [1].

According to Yu.A. Krasnova [4], the
solution of problems is possible with two
options for further development of the ju-
diciary, which would allow for a rapid and
effective consideration of environmental
cases: the creation of a judicial system based
on internal specialization of the judiciary

Law. Human. Environment. 2021. Vol. 12, No. 2

(creation of so-called “green benches” or
green judges without a formal change in the
judicial structure); creation of an independ-
ent environmental judicial system or tri-
bunal. This means that the modern judicial
system of Ukraine must existrebuilt in a new
way - fast and effective consideration of en-
vironmental disputes [4].

However, among scientists there are
opponents of the creation of environmental
courts. Giving answers to opponents of the
creation of environmental courts, Professor
Richard Macrory concludes that the possible
shortcomings of specialized environmental
courts should be considered only as “warn-
ing signs”. Implementation strategies and
best practices can and should be planned
to avoid potential disadvantages and max-
imize access, equity and future benefits of
specialization of environmental courts (tri-
bunals) [5].

However, according to foreign experts,
specialization itself does not guarantee any
of these potential positive characteristics of
specialized environmental courts. However,
the structure of such courts may include
special design features to ensure the proper
functioning of courts, which are not typical
and may not be possible for traditional
courts [6].

A.P. Hetman believes that among the
main factors leading to the deepening of
the crisis in the ecological component of
our state should be identified defects in the
organization of public administration of en-
vironmental protection and ensuring the
rational use of nature (Hetman, 2013: 168).

Thus, ensuring the constitutional right
of every citizen of Ukraine to a clean and
safe environment is impossible without the
work of the court. This was expressed in




Buzunko

the Decree of the President of Ukraine “On
the National Strategy for Human Rights” of
24.03.2021 No. 119/202, where in § 15.
“Ensuring environmental rights”, it is stated
that the strategic goal is the environment,
which must be safe for human life and health
in Ukraine. The main indicators are the
level of public awareness of environmental
rights, mechanisms for their implementa-
tion and protection and the number of citi-
zensappeals to authorized state authorities,
local governments, courts, as well as to the
Verkhovna Rada Commissioner for Human
Rights on violations of environmental rights.
To this end, the main task of the Decree
of the President of Ukraine “On the National
Strategy in the field of human rights” of
24.03.2021 No. 119/202, is:to ensure free
access to information on the state of the
environment and the free receipt, use, dis-
semination and storage of such information;
to raise the level of public awareness about
environmental rights, mechanisms for their
implementation and protection; improve
legal procedures for environmental impact
assessment and strategic environmental as-
sessment, in particular in terms of ensuring
public awareness and participation in the
decision-making process; to create a na-
tionwide ecological automated information
and analytical system to ensure access to
environmental information; to improve the
responsibility for violation of the legislation
on environmental protection; to create an
effective mechanism for compensation for
damage caused as a result of violation of the
requirements of environmental legislation.
The above is evidence that the protection
of environmental relations can not be done
without justice. The existing problems can
be overcome by generalizing the case law on

environmental disputes, as has been done, in
particular, in the European Court of Human
Rights (cases of: hazardous industrial activ-
ities; the impact of industrial emissions on
human health; property, access to court in the
context of appealing permits for environmen-
tally hazardous activities, non-enforcement of
final court decisions on cessation of environ-
mentally hazardous activities, environmental
risks and access to information, industrial
pollution, impact of mobile antennas, noise
pollution, impact of urban planning activities,
treatment of waste, pollution of drinking wa-
ter, warning of emergencies, compensation
for damage caused by natural forces [4].

The answer to this question can also
be found in the Decree of the President of
Ukraine “Strategy for the development of the
justice system and constitutional justice for
2021-2023” of 11.06. 2021 No. 231/2021,
which identifies priorities for improving the
legislation in the field of the judiciary, the
status of judges, the judiciary and other in-
stitutions of justice, as well as the implemen-
tation of urgent measures to ensure positive
changes in the functioning of relevant legal
institutions. The issue of reorganization of
local courts in the Decree refers to the re-
vision of the network of local courts taking
into account the administrative-territorial
reform, economic feasibility, the number of
appeals to the court with preservation at the
first stage of the possibility of local general
courts of justice at the existing local courts,
conditions of access to justice for members
of territorial communities, consideration af-
ter the creation of a new network of courts
of first instance and, depending on the effec-
tiveness of their work, the possibility of fur-
ther optimization of the local court system
by consolidating courts.

Law. Human. Environment. 2021. Vol. 12, No. 2
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Along with this, it is worth paying atten-
tion to the Resolution of the Verkhovna Rada
of Ukraine “On the formation and liquidation
of districts” dated 17.07.2020 No. 807-IX.
According to this Resolution, there will be
a new administrative-territorial system in
Ukraine, which will inevitably lead to the re-
form of the judicial system.

Of course, these regulations do not con-
tain instructions on the establishment of
environmental courts. Moreover, in part 1 of
Art. 18 of the Law of Ukraine “On the Judici-
ary and the Status of Judges” of 02.06.2016
No. 1402-VIII, states that the courts special-
ize in civil, criminal, commercial, administra-
tive cases, as well as cases of administrative
offenses. At the same time in part 2 of Art. 18
of the same Law states that in cases specified
by law, as well as by the decision of the meet-
ing of judges of the relevant court may be in-
troduced specialization of judges to consider
specific categories of cases.

Conclusions

Thus, the study of the prospects for the in-
troduction of the environmental court in
Ukraine indicates the feasibility of their cre-
ation with the appropriate reform of legis-
lation on the judiciary and updating proce-
dural legislation, refining the organizational
and legal framework of courts to ensure
a harmonious combination of private and
public interests in environmental relations.
This provides for the possibility of ensuring
proper judicial protection of environmental
legal relations by introducing specialization
of judges in environmental cases. Such spe-
cialization can be carried out in local courts,
the consolidation of which is envisaged.

Law. Human. Environment. 2021. Vol. 12, No. 2

At the first stage of the introduction of
environmental courts, it is necessary to first
determine the scope of jurisdiction and ju-
risdiction of environmental cases, the solu-
tion of which should be attributed to the
specialization of judges who must protect
environmental rights and the environment.

The next step is the possibility of a grad-
ual transition to the establishment of cham-
bers of appeal in the courts of appeal.

The outlined features of the study of
environmental cases involve the possession
of special knowledge by judges. This is in-
dicated by the rules of Art. 12 of the Law of
Ukraine “On Environmental Impact Assess-
ment” of 23.05.2017 No. 2059-VIII, accord-
ing to which the conclusion on the environ-
mental impact assessment, other decisions,
actions or inaction of public authorities or
local governments in the process of environ-
mental impact assessment, as well as viola-
tion of the procedure for environmental im-
pact assessment, unfounded and unreason-
able disregard or improper consideration of
the results of public participation, other vio-
lations of legislation in the field of environ-
mental impact assessment are grounds for
revoking the conclusion of the environmen-
tal impact assessment and the decision to
carry out planned activities, can be appealed
by any individual or legal entity.

Accordingly, judges may consider cases
arising from environmental legal relations,
must have special knowledge. At the same
time, the outlined perspective of the introduc-
tion of the environmental court in Ukraine is a
long-term perspective, but the issue of judicial
protection of all participants in environmen-
tal legal relations remains problematic today.
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IlepcneKTUBM BIPOBa/KEHHSA €KOJIOTIYHOrO CyAy B YKpaiHi

Os1eHa AxartoJiiiBHa By3yHKo
AcnipaHT
HauionasnbHU# yHiBepcUTeT 6iopecypciB i IPpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys. 'epoiB O6opony, 15, M. Kuis, Ykpaina

AHomayis

EdexTuBHe mnpaBOBe peryjiOBaHHA OXOPOHM JOBKIIIA Ta 3axXUCT €KOJIOTIYHHUX
IPaBOBiZHOCHH y Cy4aCHUX YMOBaX € HEO6Xi/JHOI0 YMOBOIO YCIIIITHOTO PO3BUTKY JIFO/[CBKOTO
cycnisibCTBa. 3 OrIAAY Ha crnenudiky HagsBHUX eKOJIOTYHUX NPo6JieM, CTaTTIO IPUCBAYEHO
BUCBITJIEHHIO Pi3HOMaHITHUX OPM i Mozesiell [islIbHOCTI creliani3oBaHUX €KOJIOTiYHUX
CyZiB, 10 AiIOTb y Pi3HMX KpaiHax CBIiTy. BUcBiTJIeHO HayKoOBiI AyMKH LI0A0 OpraHisauil
JISJIBHOCTI €KOJIOTIYHUX CYAiB, IpOaHali30BaHO HOPMAaTUBHO-IIPABOBi aKTH, 1110 PETYJII0I0Th
eKoJIOTiYHI NpaBOBiAHOCUMHU. 3p06JIeHO BHCHOBOK 1100 IEePCIeKTHUB BIPOBa/KEHHS
€KO0JIOTIUHOTO cyAy B YKpaiHi. 3 1ji€lo MeTol0 HeobxijHO pedopMyBaTH 3aKOHOZABCTBO MPO
CYI0YCTpil, OHOBUTHU IpoliecyajibHe 3aKOHO/JAaBCTBO 33/ 3abe3le4eHHs rapMoHilHOro
IO€/IHAHHSA NPUBATHUX | My6JIiYHUX iHTepeciB B rajsysi eKoJIoriYyHUX MPaBOBiJHOCUH

Kamouoei cioea: oxopoHa J0BKiJISA, eKOJOTiYHI NpaBOBiAHOCUHY, OpraHisalis, Aif/JbHICTB,
eKOJIOTiUHUH cyh,
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Introduction

Protection of intellectual property rights is
a multifaceted legal phenomenon and is not
limited to the institutions of a particular in-
dustry. This is primarily due to the complex
structure of the legal essence of intellectual
property law, which covers all rights relat-
ed to intellectual activity in production, re-
search and other creative activities. Compli-
cating the structure of this law and ways to
protect it is a current trend in the legal sys-
tems of most countries, which is due to eco-
nomic factors, in particular, governments are
forced to create incentives for creative work,
trade, including through the introduction of
legal guarantees of intellectual property. At
the same time, intellectual property rights
and property rights are not identical legal
categories, which directly affects the choice
of remedies and forces to rely not only on the
judiciary to protect this right, but also to cre-
ate other ways of legal protection.

Despite the fact that the theoretical devel-
opment of the basic provisions for the protec-
tion of intellectual property rights is reflected
in the works of domestic scientists, in particu-
lar, G. Androschuk, Y. Boshytsky, V. Galunko,
G. Rymarchuk, 0. Orlyuk, A. Khridochkin,
0. Chomakhashvili, R. Shyshka and others, the
latest changes in domestic legislation indicate
the need for scientific analysis of this issue.

The purpose of the article is to analyze cer-
tain aspects of the legal nature of jurisdictional
means of protection of intellectual property
rights by the rules of civil and special legisla-
tion and to formulate the relevant conclusions.

Results and Discussion

The system of national law of Ukraine con-
sists of separate branches of law, which are
sets of relevantlegal norms, united by certain
principles. Legal protection of intellectual
property is regulated by certain provisions
of the Constitution of Ukraine, norms of the

Civil Code of Ukraine (especially the norms
of its book four “Intellectual Property Law”),
Criminal, Customs, Tax, Commercial Codes
of Ukraine, the Code of Administrative Of-
fenses and a number of procedural codes
and a number of international regulations.
This directly affects the protection of intel-
lectual property rights. Thus, on a sectoral
basis, civilians consider civil law protection
of property rights as a system of active meas-
ures applied by the owner, competent state
or other authorities aimed at eliminating vi-
olations, imposing the obligation to restore
the violated right to the violator.

The specificity of the methods of civil
protection of intellectual property rights
is primarily in the application of such legal
mechanisms that overcome obstacles to the
exercise of property rights and restore the
property status of the owner at the expense
of the infringer or other obligated person,
including by claiming property belonging to
him illegal possession of any person.

Regarding the form of protection, legal
science is divided into jurisdictional and
non-jurisdictional forms of protection. Ju-
risdictional form of protection of intellectual
property rights is carried out in court and
administratively. However, given the format
of the article, we will consider only some
aspects of the protection of this intellectual
property right. It should be emphasized that
this method of protection, in relation to indi-
viduals, is provided by Article 55 of the Con-
stitution of Ukraine, according to the pro-
visions of which the rights and freedoms of
man and citizen are protected by the court.
Everyone is guaranteed the right to appeal in
court against decisions, actions or omissions
of public authorities, local governments,
officials and officials. Legal entities are also
not deprived of the right to judicial protec-
tion, but these guarantees are enshrined at
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the level of the relevant sectoral Codes and
laws of Ukraine. The analysis of law en-
forcement activities of courts in the field of
administrative and criminal liability for in-
fringement of copyright and related rights
may require a separate consideration given
the number of administrative and criminal
offenses in Ukrainian law, in particular, the
expediency of criminalizing certain acts for
infringement of copyright and related rights.
The protection of intellectual property
rights takes place in lawsuits in courts of civil,
administrative, commercial jurisdiction, arbi-
tration, international courts and the newly cre-
ated Supreme Court of Intellectual Property.
St. 16 of the Civil Code of Ukraine (CC) of
16.01.2003 No. 435-], guarantees the protec-
tion of civil rights and interests by the court
regardless of whether it is a natural or legal
person-each person has the right to go to
court to protect their personal non-property
or property rights and interests. The second
part of this article of the Central Committee
provides an indicative list of ways to protect
civil rights and interests. In Art. 5 of the Civil
Procedure Code of Ukraine of March 18,2004
No. 1618-1V and Art. 5 of the Commercial
Procedural Code of Ukraine from 06.11.1991
No. 1798-XI], it is determined that the court
protects the rights, freedoms and interests of
individuals in the manner prescribed by law
or contract. At the same time, the legislator
gives the court of civil, commercial jurisdic-
tion the right to determine in its decision any
method of protection that does not contra-
dict the law. Article 5 of the Code of Admin-
istrative Procedure of Ukraine of 06.07.2005
No. 2747-1V, establishes six methods of ju-
dicial protection in administrative proceed-
ings. In addition, in part 2 of this article,
the legislator provided that the protection
of violated rights, freedoms or interests of
the person who applied to the court may be

carried out by the court in another way that
does not contradict the law.

According to part 2 of Art. 432 of the
Civil Code, the court in cases and in the man-
ner prescribed by law, may decide to:

* take immediate measures to prevent
infringement of intellectual property rights
and preserve the relevant evidence;

« suspension of the passage through the
customs border of Ukraine of goods, the im-
port or export of which is carried out in vio-
lation of intellectual property rights;

 withdrawal from civil circulation of goods
manufactured or put into civil circulation in vi-
olation of intellectual property rights;

« withdrawal from civil circulation of
materials and tools that were used mainly
for the manufacture of goods in violation of
intellectual property rights;

* application of a one-time monetary
penalty instead of compensation for damag-
es for illegal use of the object of intellectual
property rights. The amount of the penalty is
determined in accordance with the law, tak-
ing into account the guilt of the person and
other significant circumstances;

* publication in the media of informa-
tion on infringement of intellectual property
rights and the content of the court decision
on such infringement.

Unlike the provisions of the Civil Code of
1963, the Central Committee of 2003 does not
establish strictly defined ways to protect civil
rights and provides that the court may protect
civil rights or interests in another way estab-
lished by contract or law. However, establish-
ing flexible variability of ways of protection of
civil rights and interests, the legislator pro-
vided in the Central Committee of 2003 cases
(part 3 of Art. 16) of possible refusal in judi-
cial protection of civil right and interest of the
person, in case of violation by it of provisions
of part two - fifth Article 13, namely:
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* in the exercise of his rights, a person
violates the rights of others, harms the envi-
ronment or cultural heritage;

* a person acts with the intention of
harming another person, as well as abuses
the right in other forms;

« in the exercise of civil rights a person does
not adhere to the moral principles of society;

« in the case of the use of civil rights for the
purpose of unlawful restriction of competition,
abuse of monopoly position in the market, as
well as in the case of unfair competition.

These circumstances should be estab-
lished (or refuted) during the court hearings
with the adoption of the relevant decision,
because otherwise it would be contrary to
the constitutional guarantees of the right of
everyone to protect their rights in court. On
the other hand, in this list, which outlines
the limits of civil rights, there are informal
(in the legal sense) criteria for assessing the
actions of a person, such as - compliance
(or non-compliance) of moral principles of
society, which complicates and confuses an
extremely important issue - civil protection.
rights and interests in court.

The scientific literature has repeatedly
discussed the thesis that the problem of the
right to protection is not only a problem of
substantive law, but also a problem of civil
procedural law. In this case, such a method of
judicial protection as a lawsuit, or rather the
right to sue, is perceived and justified by the au-
thors in different ways. Yes, K.S. Yudelson [1]
attached the right to sue only to procedural
significance as a legally provided opportunity
to go to court to protect their civil rights, and
in cases provided by law - to protect the civil
rights of others and organizations.

Without distinguishing the right to sue
in the substantive and procedural sense,
Vilnyansky considered the right to sue to
be “the possibility of exercising his right by

coercion, against the will of the obligated
person” [2]. Other authors combine substan-
tive and procedural-legal possibilities of pro-
tection of the right into a single concept of
the right to sue [3].

A separate group of authors is united by
their approach to the question of the need to
differentiate the right to sue in the substan-
tive and procedural sense. Yes, M.]. Stefan [4]
notes that the right to sue in the substantive
sense, its origin, implementation, termina-
tion, the entire legal regime of existence is
governed by the rules of civil, labor, family and
other branches of substantive law. The right to
sue, to sue in the procedural sense, is an insti-
tution of civil procedural law. Thus, the right to
sue is an opportunity provided and provided
by interested persons to apply to the court of
first instance with a request to consider and
resolve a civil dispute in order to protect sub-
jective property and personal non-property
rights and legally protected interests [4].

Protection of intellectual property rights
in Ukraine is guaranteed in cooperation with
all branches of law. Intellectual property
rights belong to intangible values, and these
rights are enshrined in law.

However, the essence of legal protection
in the legal literature is interpreted ambig-
uously: so far science has not formulated
clear criteria for the content of protection of
civil rights in general and property rights in
particular and its delimitation with the legal
protection of these rights [5].

The basis of legal protection is deter-
mined by the principles of ensuring the
inviolability and exercise of civil rights, in-
cluding and property rights, and measures
to prevent violations of these rights. In the
context of the research topic, it is necessary
to pay attention to the specifics of protection
of intellectual property rights, namely: “.. in-
ability to protect the object only by owning
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it, is a cornerstone of legislation in the field
of intellectual property rights” [6].

The authors of the monograph on the prob-
lems of improving the legal regulation of pri-
vate property rights expressed an interesting
opinion on the relationship between the prin-
ciples of protection and protection of property
rights at the constitutional level: it is important
in the Constitution to define the principles of
protection of property rights. Article 13 of the
Constitution of Ukraine establishes that the
state ensures the protection of the rights of all
subjects of property rights and management,
the social orientation of the economy. This
wording combines the concept of “protection”
used in Article 13 of the Constitution with the
actual provision of protection of the rights of
property rights, which is expressed in refer-
ence to the social orientation of the economy.
The Constitution emphasizes that the right to
private property is supported by law, based on
it and protected by it. Fundamental in this re-
gard is the provision embodied in Article 41 of
the Constitution that the right of private prop-
erty is inviolable... The strength of protection
of property rights is expressed in the indica-
tion of the impossibility of illegal actions aimed
at violating property rights [7].

In view of the above, the system of reme-
dies appears to be subordinate to the system
of protection of property rights and is part of
this system.

The legal literature expresses different
views on the classification of methods of pro-
tection of property rights, but the most com-
mon is the division of civil law means of pro-
tection of property rights into property and
contract law. Property remedies are aimed at
protecting the subjective right of ownership
as an absolute civil right of persons who at
the time of violation of the right are not in
a contractual or other binding relationship
with the infringer. Mandatory legal remedies

are intended to protect the interests of the
owner as a party to the binding relationship. In
this context, the general provisions of contract
law fully apply to intellectual property law.
Property and legal means of protection
are the recovery of property from someone
else’s illegal possession (vindication claim)
and the removal of obstacles to the exer-
cise of property rights by the owner (nega-
tive claim). It is a well-known legal science
that these remedies are based on property
relations between the owner and all other
persons. The content of these legal relations
comes down to the fact that the owner has the
right to own, use and dispose of property [8]
1.0. Dzera [5] rightly notes that in juris-
prudence it is customary to distinguish two
main elements that determine the essence of
any claim-the subject and basis. The subject
of the claim is the substantive legal claim of
the plaintiff to the defendant, and the basis
of the reference to his right - the legal facts
that led to the violation of this right, and the
legal justification for its protection [5]. Based
on this understanding of the subject and
grounds of the claim, the acceptability of the
vindication claim as a means of protection of
intellectual property rights will be analyzed.
The subject of the vindication claim is
the claim of the owner who does not own the
property to the person who illegally owns
this property, on the return of individually
determined property from someone else’s
illegal possession. The grounds for a vindi-
cation claim are circumstances that indicate
the absence of a legal relationship between
the plaintiff and the defendant, the plaintiff has
evidence confirming ownership of the claimed
property, its disposal from the plaintiff, his stay
in kind with the defendant, and so on.
To properly understand the subject of
the vindication claim as a possible remedy,
it is necessary to mention, in particular, that




copyright consists of: personal intangible
rights under Articles 423 and 438 of the Civil
Code and Art. 14 of the Law of Ukraine “On
Copyright and Related Rights” of 23.12. 1993
No. 3792-XIl. They can not be transferred
(alienated) to other persons (except as pro-
vided by law - Article 423 of the Civil Code),
and therefore can not be claimed. Personal
non-property rights of the author do not de-
pend on property rights. Therefore, in the
case of transfer of exclusive property rights
to the work, personal non-property rights
belong to the author of the work (except in
cases established by Article 423 of the Civil
Code, except for the right to inviolability of
the work - Article 439 of the Civil Code). Per-
sonal non-property rights of the author are
protected indefinitely - property rights under
Art. 440 Civil Code andArt. 15 of the Law of
Ukraine “On Copyright and Related Rights”.
Property rights to the work may belong to
both the author of the work and other per-
sons who acquired themin accordance with
the law or contract.

It is easy to see that such a remedy as a
vindication claim cannot be applied to the
personal non-property rights of the author.
Protection of exclusive property rights by
way of vindication, at first glance, is possi-
ble, because exclusive property rights are
property within the meaning of Art. 190 Civil
Code. At the same time, the question arises
about the offender’s ability to “own” the ex-
clusive property rights of another owner. In
this case, vindication as a way to protect exclu-
sive property rights to the work may ot be pos-
sible, because the acquisition of exclusive prop-
erty rights is not the same as the acquisition of
property rights. As it was established, the sub-
ject of the vindication lawsuit is the claim of the
owner who does not own the property.

A negative action is a claim of the owner
to eliminate violations by third parties in the
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exercise of his rights, which are not related
to the deprivation of property, but create ob-
stacles to the owner in the use or disposal of
their property. The key characteristic of this
proceeding is the owner of the intellectual
property right as a person (persons) who
have the right to initiate litigation. It should
be noted that a negative claim can be filed for
protection, including personal non-property
intellectual property rights, the list of which
is defined in Art. 423 Civil Code. Despite a
fairly consistent understanding of the na-
ture of a negative claim in judicial practice,
it is not always possible to use this experi-
ence wisely in resolving disputes in the field
of protection of intellectual property rights.
In particular, the owner of the intellectual
property right has the exclusive authority to
use the object within a certain period estab-
lished by law. After a certain period of time,
the objects of intellectual property rights
become public property. This indirectly in-
dicates some differences between a negative
claim in the field of protection of property
rights and intellectual property rights.

Conclusions

The analysis of the legislative regulation
of protection and protection of intellectual
property shows that the legislation of Ukraine
establishes a subordinate and interconnected
system of legal means to ensure the protec-
tion of intellectual property rights. Civil law
has a significant impact on the methods of
protection of intellectual property rights, the
rules of which provide for the protection of
property rights through the prism of exclu-
sive rights, on the outcome of protection of
property rights in a dispute over a negative or
vindication claim. However, the problems of
legislative regulation of the protection of in-
tellectual property rights also cause problems
of protection of these rights.
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[IUBi/IbHO-NIPABOBUM CNOCi0 3aXUCTY NPaB
iHTeJ/JIeKTya/IbHOI BJIACHOCTI

Onexkcangp I[lerpoBu4 CBIT/INYHUMI
JlOKTOp PUAUYHUX HAYK, JOLLEHT
HanjionasbHUM yHiBepcuTeT 6iopecypciB i IPUPOJOKOPUCTYBaHHSA YKpaiHy,
03041, Bys. 'epoiB O6opony, 15, M. Kuis, Ykpaina
Os1eHa MukoJsiaiBHa KopoTtyH
JIOKTOp IOpUAMYHUX HAYK, JOLEHT
[liBHIYHMY anessAiiHUN TOCIOAAPCHKUM CY/,

04116, Bysniuuga onygenka, 1A, M. Kuis, Ykpaina

AHomayis

Y craTTi 3BepTaEThCA yBara Ha cnenu¢iky 3axXWCTy IpaBa iHTeJEKTyaJbHOI BJIACHOCTI
B VYKpaiHi LMBUJIBHMM Ta CHeliaJbHUM 33aKOHOLABCTBOM, HOPMU  AKOI'O IOKJIMKaHI
3a6e3MeYUTH OXOpPOHY CYO'€KTMBHMUX INpaB IMPABOBJACHUKIB Ta IHIIMX yYaCHUKIB
NpaBOBiAHOCUH y cdepi iHTeneKTyasbHOI BJsacHOCTI. /JloC/i»)KeHO OKpeMi acneKkTH
IOPU/IUYHOI IPUPOAU IOPUCAUKLIHHUX 3aC00iB 3aXUCTY. 3BEPTAETHCS yBara Ha cnenudiky
3aXMCTy IpaBa iHTeJIeKTyaJbHOI BJIACHOCTI LIMBIJIbHUM 3aKOHOLABCTBOM, 10 IOJIATAE
HacamIepeJ, y crocobax 3axXWCTy, MNepejbadyeHUX MpolecyalbHUM 3aKOHOJABCTBOM.
Po3r/1iHyTO 3aKOHO@aBCTBO, HOPMU IKOTO TapaHTYIOTh 3aXUCT IHTeJIeKTYa/IbHOI BJIaCHOCTI
Ta OKpecJeHi crocobu 3aXUCTy IUMBIIbHUX NMpaB. [[poaHasi3oBaHo iCHY0Yi B OPUANYHIN
JliTepaTypi pisHi nornaau Ha knacudikalito cnoco6iB 3aXUCTy NpaBa BJAACHOCTI. 3A4iHiCHEHO
NpaBOBUM aHa/i3 3acTocyBaHHS BiHJUKALiMHOTO MO30BY fIK 3aco0y 3axUCTy ImpaBa
iHTesleKTyasbHOI BJacHOCTI Ta chOpMy/IbOBaHO aBTOPChKi MPOMo3uLii

Katouoei csn0ea: nyBisbHe 3aKOHOJABCTBO, iHTeJIEKTyaJllbHA BJIACHICTh, CYJ[OBUH MO030B,
3aXUCT
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rights in the field of health care. The issues of compliance with the regulatory requirements
for the confidentiality of medical information in sick leaves, which still remain unresolved,
are considered, especially considering the formation of a web-based service to ensure
information interaction of the electronic health care system with the Electronic Register of
sick leaves. Medical information, that is, a certificate of the state of health of a person, his or
her medical history, the purpose of the proposed research and treatment, the prognosis of
the possible development of the disease, including the existence of a risk to life and health,
according to its legal regime refers to confidential, that is, information with restricted access.
The introduction of effective legal mechanisms should help to improve the level of protection
of rights, freedoms and interests of citizens. The issue of obtaining information on the state
of health of a person by its heirs is a promising one and one that requires amendments to the
legislation

Keywords: Personal intangible rights, restrictions on the exercise of personal non-property

rights, information, health information

Introduction

In terms of the content, and to the extent that
it objectively enables a conscious decision to
be made, regardless of the medical specificity
of the information that characterizes the ob-
ligations to be undertaken, and sets out their
limits, such information must demonstrate
that the violation of these limits is wrongful
for the information which, in an accessible
form, discloses the danger that the medical
effect, its attendant or further consequences
are concealed [1].

The purpose of the article is an analysis
of legislation and case law on the exercise of
personal non-property rights in the field of
health care. A large number of representa-
tives of the civil sciences have been involved
in the realization of personal non-property
rights that ensure the social existence of a
natural person. Some aspects of the legal reg-
ulation of the exercise of personal non-prop-
erty rights have been studied in the works of

Law. Human. Environment. 2021. Vol. 12, No. 2

0. Kokhanovska, R. Stefanchuk, R. Shyshka,
0. Shtefan, O. Yavorska and others.

Results and Discussion

The corresponding position is justified by
Article 285 of the Civil Code of Ukraine [2],
item 4 of Article 4 of the Law of Ukraine “On
Protection of Consumer Rights” [3] - Con-
sumers, when concluding, amending, execut-
ing and terminating contracts, are entitled
to necessary, accessible, reliable and time-
ly information in the state language about
the products, their quantity, quality, assort-
ment, its executor, as well as Article 39 of
the Fundamental Principles of Healthcare
Legislation of Ukraine [4]. The other “party”
with regard to provision of information by
the executor of the agreement on provision
of medical services is the category - med-
ical secrecy provided for by Article 40 Fun-
damental Principles [4]; the issue of its
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disclosure through the implementation of
the procedure for filling in the inoperability
sheet and the implementation of the right
patient (their representative) or heir to such
information. The Inoperability Leaf is an ele-
ment of primary medical documentation and
contains, inter alia, information (diagnosis -
cipher of diagnosis according to the Interna-
tional Statistical Classification of Diseases
and Related Health Problems of the 10th re-
vision) that constitutes medical secrecy. The
relevant provisions are contained in the In-
structions on how to fill in the inoperability
sheet (item 3.2.) [5]; the procedure of organ-
ization of maintenance of the electronic reg-
ister of inoperability sheets and provision of
information from it (part 8, item 10; part 6,
item 13) [6].

The Ministry of Economy, Trade and Ag-
riculture approved two national classifiers of
the Ministry of Health of Ukraine, which will
be used by medical workers of all health care
institutions for encoding of diagnoses and
medical interventions in the electronic health
care system [7]. It will be used in the forma-
tion and implementation of the system of fi-
nancing health care institutions in Ukraine,
which provide specialized outpatient and
hospital medical care.

The issue of compliance with the regula-
tory requirements of confidentiality with re-
gard to such information is still unresolved,
the more so considering the formation of a
web-oriented service to ensure information
interaction of the electronic health care sys-
tem with the Electronic Register of Inopera-
bility Leafs [8].

The exercise of the right of the patient
(their representative) or heir to information

that constitutes medical secrecy and infor-
mation about the state of health, including
the right to review relevant medical docu-
ments that relate to the state of health, is a
problematic issue in the contract on the pro-
vision of medical services. If talking about
the implementation and enforcement of per-
sonal non-property rights, which ensure the
natural existence of an individual (Articles
282-286 of the Civil Code of Ukraine [2]), the
legal mechanisms of legislation on consumer
protection, legislation on information - pro-
vide an opportunity for the appropriate im-
plementation.

However, obtaining information from
medical records to determine the cause of
death of a person by its heirs is a complex
process. For example, the decision in case
No.201/2923/19 of the Oktyabrskiy District
Court of Dnipro satisfied the claim against
the Communal enterprise “Dnipropetrovsk
LI. Mechnikov Regional Clinical Hospital”
about demanding the appropriate medical
documentation from the patient’s chart [9].
The health care institution refused to pro-
vide full information, disassociating part of
it, and justified it as a medical secret and one
that concerned the patient (daughter of the
plaintiff) personally.

The law grants the rightin the event of an
individual’s death to members of her family
or other individuals who are authorized by
them, to be present during the study of the
causes of her death and to familiarize them-
selves with the findings regarding the causes
of her death, as well as the right to appeal
these findings to the court [2; 4]. However,
only persons who belong to the first line of
heirs are discussed [2], and if the inheritance
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is called on representatives of other queues,
then respectively they are deprived of the
right to obtain relevant information. They
will not be able to “use” the right to termi-
nate the contract for the provision of medical
services and return the money paid for the
goods [3], respectively, because it is possible
to prove “poor quality medical services” only
on the basis of the conclusion of an expert
who needs medical documentation.

Medical information, that is, a certifi-
cate of the state of health of a person, their
medical history, the purpose of the proposed
research and treatment, the prognosis of the
possible development of the disease, includ-
ing the existence of a risk to life and health,
according to its legal regime refers to confi-
dential, that is, information with restricted
access. A doctor is obliged, at the request of
the patient, his family members or legal rep-
resentatives, to provide such information in
a complete and accessible form. In special
cases, as provided for in article 39, para-
graph 3, of the Fundamental Principles [3],
when full information may be harmful to the
patient’s health, the doctor may restrict it. In
this case, they inform the patient’s family or
legal representative, taking into account the
patient’s personal interests. The same is true
when the patient is unconscious. In cases
of refusal or willful with holding of medical
information from the patient, members of
their family or legal representative, they may
appeal directly to the court against the doc-
tor’s acts or omissions, or to a medical insti-
tution or health authority of one’s choice.

The rules on the use of information re-
lating to medical confidentiality - informa-
tion about a patient, as opposed to medical
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information - information for a patient are
established by article 40 of the Fundamental
Principles and article 46, paragraph 3, of the
Law of Ukraine “On information” [10].

Thus, only the individual to whom con-
fidential information belongs, in accordance
with the constitutional and legislative regu-
lation of the human right to collect, store, use
and disseminate confidential information,
has the right freely, at their discretion, de-
termine the procedure for consulting other
persons, the State and local self-government
bodies, as well as the right to keep it secret.
The Constitutional Court of Ukraine, in de-
ciding on the question of the confidentiality
of information about a person who holds
a position connected with the exercise of
the functions of the State or bodies of local
self-government and the members of their
family, proceeds from such considerations,
that the information about a physical person
is confidential in each specific case. A per-
son’s tenure of office in the exercise of the
functions of the State or local self-govern-
ment provides not only guarantees for the
protection of that person’s rights, but also
additional legal burdens. The public nature
of both the authorities themselves and their
officials requires the release of certain infor-
mation in order to form public opinion on the
credibility of authority and the maintenance
of its authority in society (paragraph one of
sub-clause 3.3 of clause 3 of the motivating
part) Judgment of the Constitutional Court of
Ukraine in the case on the constitutional peti-
tion of Zhashkiv District Council of Cherkasy
Region regarding the official interpretation
of the provisions of parts one, two of Arti-
cle 32, parts two and three of Article 34 of the




Constitution of Ukraine of January 20, 2012
No. 2-rp/2012 No. 2-rp/2012) [10].

The judgment of the European Court
of Justice in “M.S. v.s. Sweden” of 27 August
1997 [11] states that the confidentiality of
health information is a fundamental princi-
ple of the legal system of the States Parties to
the Convention. National legislation should
ensure non-disclosure of health information
if it does not comply with Art. 8 of the men-
tioned Convention. The protection of per-
sonal data, and in particular medical data,
is fundamental to the exercise of the right to
respect for private and family life [11].

In the judgment of the European
Court of Human Rights in the case of Z. vs.
Finland [12], the court emphasized that the
protection of personal data in this medical
case is fundamental to the exercise of one’s
right to respect for private and family life.
Accordingly, the state is obliged to determine
effective guarantees to prevent the disclo-
sure of such information. The court takes
into account the fundamental importance
of the protection of personal data, and not
only medical, for the exercise of the right to
respect for private and family life, as guar-
anteed by Art. 8 of the Convention. Respect
for confidential physical data is an essential
principle in the legal systems of all States
parties to the Convention. It is essential not
only to respect the privacy of patients, but
also their trust in the medical profession
and health care in general. Without such
protection, those in need of medical care
may refrain from providing personal or in-
timate information necessary for the neces-
sary treatment and even from seeking such
care, endangering their health in the event
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of communicable diseases and public health.
Therefore, domestic legislation should pro-
vide adequate safeguards to prevent the
dissemination or disclosure of such human
health data that is incompatible with the
guarantees of Art. 8 of the Convention [12].
In the case No. 266/784/19 which was
considered by the Primorsky District Court
of Mariupol [13], Donetsk region, the plain-
tiff appealed to the Primorsky District Court
of Mariupol, in which he asked to declare
illegal the actions of employees of the hospi-
tal of the Municipal Institution “Mariupol City
Hospital No. 9 Medical and Sanitary Unit of
the Department of the Navy” to disseminate
confidential information about his request for
medical care and distribution his medical re-
cords to an outsider, and asked to recover from
the defendant in favor of the plaintiff caused
non-pecuniary damage. The court granted the
plaintiff’s claim for non-pecuniary damage for
disclosing information about his health [13].

Conclusion

Obviously, the introduction of effective le-
gal mechanisms should help to improve the
level of protection of rights, freedoms and
interests of citizens. The issue of obtaining
information on the state of health of a per-
son by its heirs is a promising one and one
that requires amendments to the legislation.

Thus, the human right of access to in-
formation guaranteed by article 34 of the
Constitution of Ukraine is not absolute and
may be subject to restrictions. Such restric-
tions should be exceptions provided by law,
pursue one or more legitimate objectives and
be necessary in a democratic society. If the
right of access to information is restricted, the
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legislator is obliged to introduce a legal reg- minimal interference in the realization of the
ulation that will make it possible to achieve said right and without violating the substan-
the legitimate objective optimally, with tive content of the right.
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I[IuTaHHA peasi3anii 0COGUCTHX HEMAWUHOBMX NPaB JIIOJUHU
B cpepi 0XOpoHHU 30pOB’sl

InHa BikTopiBHa ['opic/1aBcbKa
Kanauzat opuIMYHUX HAYK, JOLEHT
HanjionanbHUM yHiBepcuTeT 6iopecypciB i IPUPOJOKOPUCTYBaHHSA YKpaiHy,
03041, Bys. 'epoiB O60opony, 15, M. Kuis, Ykpaina

AHomayis

Y cTaTTi Ha OCHOBi aHaJ/i3y YWHHOIO Hal[iOHAJBHOTO 3aKOHOJABCTBA, CY[lOBUX CHpaB Ta
TeOpeTUYHHUX Ta NPaBOBUX JpKepeJl CTaTTsA JOCaiKYe NUTaHHs peaJii3alii Ta 3a6e3MeyeHHs
0COOUCTUX HEMAWHOBHUX IpaB, 1[0 3a0e3MevyyloTh NPUpPOAHe icHyBaHHS $izuyHOI ocobu
(ct. 282-286 LK Ykpainu), Ta mpaBoBi MexaHi3MU IOAO0 3aXWCTy NpaB CHOXXKHBadiB Ha
iHpopmanito y chepi oxopoHu 370poB’sa. JlOCHiIKEHO Cy[IOBY MPAKTHUKY Ta MPAKTHKY
Koncrurynifinoro Cyny YkpaiHu 110/i0 BUpILlleHHSs CIIpaB NP0 BU3HAHHS Ta 3aXUCT IpaBa
Ha iHpopMalio npo cTaH 370poB’st 0co6u. OGIPYHTOBAHO NMPOMO3UILI 100 YCYHEHHS
HeJl0JIiKiB IPaBOBOI0 PeryJI0BaHHA Yy AOCIIPKYBaHIN raaysi

Kawuoei caoea: ocobucti HeMailHOBI mnpaBa, OOMeXeHHsl 3JiMCHEHHS OCOOUCTHUX
HeMallHOBUX NpaB, iHopMaliis, iHpopMaliist mpo cTaH 37,0poB’s
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administrative claim may be secured if there is at least one of the grounds specified in part
one of Article 150 of the Code of Administrative Procedure of Ukraine and subject to the
conditions of proportionality, adequacy of measures to secure an administrative claim, direct
relation to the subject matter of the dispute and taking into account the legal behavior of
the defendant in the dispute. The author emphasizes that the court’s discretion in applying
interim measures to secure an administrative claim is unconditional, but not unlimited, and
is controlled by the requirement to properly justify the relevant procedural action

Keywords: administrative court, administrative claim, administrative proceedings, interim
relief, principles of administrative proceedings, protection of rights and freedoms of a person,

grounds for interim relief, conditions for interim relief

Introduction

The right to a trial is a key human right, a
fundamental element of law in a democratic
and rule-of-law state.

The content of the right to a trial is most
fully explained in Article 6 of the Conven-
tion for the Protection of Human Rights and
Fundamental Freedoms, which provides that
everyone is entitled to a fair and public hear-
ing within a reasonable time by an independ-
ent and impartial tribunal established by
law, which shall determine the dispute con-
cerning his rights and obligations in a civil
matter or the validity of any criminal charge
against him.

The European Court of Human Rights
has repeatedly emphasized that the right to
a trial would be illusory if the legal system
of a Contracting State allowed a final binding
judgment not to be enforced to the detriment
of one of the parties (e.g., the ECHR judgment
in Hornsby v. Greece).

Contrary to popular belief, such require-
ments for the enforcement of a final judg-
ment relate not only to enforcement pro-
ceedings, but also to the correct and timely
application of interim measures.

Interim relief in administrative proceed-
ings, as defined by the Supreme Court [1],
is one of the guarantees of protection of the
rights, freedoms and legitimate interests of
legal entities and individuals-plaintiffs in
administrative proceedings, a mechanism
designed to ensure the real and strict en-
forcement of a court decision made in an ad-
ministrative case.

The institute of interim relief in admin-
istrative proceedings is an object of scientif-
ic interest for many lawyers both within the
framework of comprehensive studies and
independent scientific research. In particular,
the issues of interim relief were considered
by Ukrainian researchers O. Dzhurynskyi,
L. Diorditsa, S. Martsynkevych, H. Medvidchuk,
V. Semina, and O. Shuryn.

However, the current state of scientific
research into the issues of interim relief in
administrative proceedings cannot be called
sufficient. The specifics of this procedural in-
stitute, due, inter alia, to the broad discretion
of the courtin its application, require further
thorough scientific research to enhance the
efficiency and effectiveness of interim relief
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in fulfilling the tasks of administrative pro-
ceedings.

The purpose of the article is to identify
the peculiarities and problems of legal reg-
ulation of the grounds and conditions for se-
curing a claim in administrative proceedings,
as well as to formulate conclusions and pro-
posals that will contribute to the unity of the
relevant law enforcement practice.

Results and Discussion

Article 150 of the Code of Administrative
Procedure of Ukraine (entitled “Grounds for
securing an administrative claim”) authoriz-
es the court to take the measures to secure a
claim specified in this article at the request
of a party or on its own initiative.

According to part two of Art. 150 of the
Code of Administrative Procedure of Ukraine,
interim relief is allowed both before filing a
claim and at any stage of the proceedings if:

1. failure to take such measures may sig-
nificantly complicate or make it impossible
to enforce the court decision or to effective-
ly protect or restore the violated or disput-
ed rights or interests of the plaintiff, for the
protection of which he/she has applied or
intends to apply to the court; or

2. there are obvious signs of unlawful-
ness of the decision, action or inaction of the
authority, and violation of the rights, free-
doms or interests of the person who applied
to the court by such a decision, action or in-
action.

Thus, the existence of at least one of
these grounds is sufficient to take interim
measures.

The phrase “the court ... shall have the
right” used in the said legal provision indi-
cates the discretion of the court in deciding

Law. Human. Environment. 2021. Vol. 12, No. 2

on the interim relief even if there are
grounds for such relief as set forth in Article
150 of the Code of Administrative Procedure
of Ukraine.

Similarly, the court’s discretion is pre-
sumed when deciding on the sufficiency of
the grounds for interim relief: in each dis-
puted case, the court independently assess-
es the concepts of “significant complication”
and “effective defence”.

Depriving the court of such discretion in
interim relief, as suggested by some schol-
ars, will not solve the problem of excessive
judicial discretion and will dilute the very es-
sence of interim relief. Instead, a proper jus-
tification of a certain procedural action, indi-
cating the motives that prompted the court
to take it, will facilitate the ability of persons
involved in the case to control the legality of
such court powers [2].

It should be noted that the existence of
obvious signs of unlawfulness of a decision,
action or inaction of a public authority and
violation of the rights, freedoms or interests
of a person who has applied to the court by
such a decision, action or inaction is a ground
that is rarely used by courts - the Unified
State Register of Court Decisions contains
only a few relevant court decisions.

At the same time, the existence of ob-
vious signs of unlawfulness of a regulatory
legal act is the only alternative ground for
securing a claim by suspending the effect
of such a regulatory legal act in accordance
with part five of Article 151 of the Code of
Administrative Procedure of Ukraine.

It is quite obvious that the “unpopularity”
of interim relief on these grounds is due to
the court’s fear of prematurely resolving the
dispute on the merits.
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In fact, the inadmissibility of such a
ground was emphasized by the Supreme
Court in its decision of November 20, 2019
in case No. 640/2298/19 [1], noting that the
presence of signs of unlawfulness of the chal-
lenged legal act can be identified by the court
only on the basis of clarifying the factual cir-
cumstances of the case, as well as assessing
the relevance, admissibility and reliability of
each evidence separately, as well as the suf-
ficiency and interconnection of the evidence
available in the case file in their entirety. The
application of interim measures in this case
resolves the case on the merits of the subject
matter of the dispute [1].

Moreover, until recently, unreasonable
interim measures taken by a court were
an unconditional ground for bringing a
judge to disciplinary liability. According to
A. Muzychenko [3], such a ground for bring-
ing a judge to disciplinary liability could
completely neutralize the purpose of the in-
terim relief institute.

Most often, the courts resort to checking
another of the above grounds for interim re-
lief - the risk of significant complication or
impossibility of enforcement of the court de-
cision or effective protection or restoration
of the plaintiff’s violated or disputed rights
or interests, for the protection of which he
or she has applied or intends to apply to the
court.

It is noteworthy that in the procedural
codes of Ukraine, the legislator invariably
uses the same construction to determine
the grounds for interim relief, the essence of
which is the assumption that failure to take
measures to secure a claim may complicate
or make it impossible to enforce a court de-
cision [4].

In this respect, the Ukrainian model of
the institution of interim relief is in many
respects similar to the German model of “de-
layed effect” or “delayed action” of interim
relief [5].

At the same time, supporters of the pre-
ventive function of the institution of interim
relief propose to introduce another ground
for interim relief - the existence of a real
threat of significant damage to the applicant.

However, in our opinion, such a proposal
is contrary to the objectives of administra-
tive proceedings, which protect the rights,
freedoms and interests of individuals and
the rights and interests of legal entities vio-
lated by public authorities.

Let us now turn to the conditions for
securing an administrative claim. Some re-
searchers call them “procedural grounds”
for interim relief [6]. In our opinion, based
at least on the grammatical and purposeful
interpretation, it is more accurate to use the
term “conditions for interim relief” to char-
acterize the circumstances that make it pos-
sible to apply interim relief.

Proponents of this approach distinguish
two groups of conditions for securing a
claim:

1. conditions for filing an application for
interim relief: proper subject matter, compli-
ance with the procedural requirements for
filing an application for interim relief, etc.

2. conditions for satisfying the relevant
application [7].

In the context of this study, we will fo-
cus on the second group of these conditions.
Thus, from the content of part two of Article
151 of the Code of Administrative Procedure
of Ukraine it is clear that a condition for se-
curing a claim is the proportionality of the
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measures to secure the claim with the claims
stated by the plaintiff.

The European Court of Human Rights, in
the context of applying Article 6 of the Con-
vention for the Protection of Human Rights
and Fundamental Freedoms, also proceeds
from the fact that an interim decision may be
equivalent to provisional or interim measures
and procedures (e.g., the judgment in Merkica
and Others v. Malta, paragraph 35) [8]. The leg-
islator refrained from elaborating on the con-
cept of proportionality of interim measures.

However, the Grand Chamber of the Su-
preme Court in its decision of February 12,
2020 in case No. 381/4019/18 [9] defined
proportionality as the ratio of the negative
consequences of the application of interim
measures to the negative consequences that
may occur in the event of failure to take such
measures, taking into account the compli-
ance of the right or legitimate interest for the
protection of which the applicant applied to
the court and the value of the property to be
seized or the consequences of prohibiting
the defendant from taking certain actions.

Scholars emphasize that the basis for the
application of interim relief is a construction
based on an assumption that is always sub-
jective and can only be proven in the exact
sciences [6].

It is worth noting that the U.S. Fed-
eral Court uses a specific “formula” for
calculating the grounds for injunctive re-
lief. The said Leibsdorf-Pozner formula is
PxH(p)>(100%-P)xH(d), where P is the
credibility of the claim and the likelihood of
its satisfaction, H is irreparable harm, p is the
plaintiff, and d is the defendant.

If the product of the left-hand side of the
formula prevails, the claim should be enforced,
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and vice versa - the predominance of the prod-
uct of the right-hand side of the formula leads
to a refusal to enforce the claim [10].

However, the application of this approach,
in our opinion, does not exempt the institu-
tion of interim relief from the subjective, eval-
uative factor. In this case, “proportionality” is
achieved by applying the same evaluative con-
cepts of “credibility of the claim” and “irrepa-
rable harm” (especially in administrative cases
concerning non-property legal relations).

Thus, we have to state that it is impos-
sible to deviate from the excessive use of
evaluative concepts in securing a claim and
to develop a single, unified measure of the
proportionality of interim measures.

In such circumstances, our earlier con-
clusion that the administrative court should
provide the most substantial reasons for the
relevant court decisions when applying in-
terim measures is confirmed.

Pursuant to part two of Article 151 of the
Code of Administrative Procedure of Ukraine,
the court must also take into account the
correlation between the rights (interests)
sought to be protected by the applicant and
the consequences of interim measures for
the interested parties.

The Supreme Court in its ruling of June
19,2018 in case No.826/9263/17 [11] char-
acterized this ratio as the adequacy of the in-
terim measures applied by the court.

Another, in our opinion, unconditional, as-
pect of the condition of adequacy of interim
relief arises from paragraph 5 of part three
of Article 151 of the Code of Administrative
Procedure of Ukraine, which presumes that
interim relief measures are related to the
subject matter of appeal in an administrative
case [12].




Conclusions

Summarizing the above, we note that the
procedural institution of interim relief in
administrative proceedings is character-
ized by a fairly broad discretion of the court.
Granting the court such discretion is fully
justified and aimed at guaranteeing the ac-
tual enforcement of a future court decision
by taking measures to secure a claim. At the
same time, the court’s discretion in this case
is limited to the right to take measures to se-
cure an administrative claim only if one of
the grounds specified in part one of Article
150 of the Code of Administrative Procedure
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IlizcTaBu Ta yMOBHY 3a0€e3N1e4eHHA 1030BY
B a/IMiHiCTPATUBHOMY CyAO4YHUHCTBI

O.s1ena CepriiBHa fApa
Kanaugat nopuiuuHUX HayK, npodecop
HauionanbHu# yHiBepcuTeT 6iopecypciB i TPUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O60poHy, 15, M. Kuis, Ykpaina

Ouibra BosioaumupiBHa KpaBuyk
AcnipaHT
HanioHanbHUM yHiBEpCUTET 6iopecypciB i NPUPOAOKOPUCTYBAHHS YKpalHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayis

Y cTaTTi AOCHIKYIOTBCSA MiJCTaBU Ta YMOBHU 3abe3nedyeHHsl 1030BYy B aJMiHiCTpaTUBHOMY
cyfoumHCTBI. 1lnsXoM aHasi3y 3aKOHOJABYMX I0JIOKEHb, IPaBO3aCTOCOBYOI (CyA0BOi)
NPaKTUKH Yy CyB'si3i 3 HaZ0aHHAMM MpPaBOBOI HAayKH BHOKPEMJIEHO MiJICTAaBM Ta YMOBH
3abe3ne4eHHs 1030BY B a/IMiHICTPaTHBHOMY CY/I0YMHCTBI, 3aKL|eHTOBAHO yBary Ha Ipo6JIeMHUX
IMUTAHHSAX, IKI BUHUKAIOTh N1PY NepeBiplli CyZlaMU HasBHOCTI MiZicTaB 3abe3ne4eHHs 1030BY Ta
JIOTPUMaHHS yMOB 3a6e3Ie4yeHHsI TI030BY. 30KpeMa, 3BepTa€eThCsl yBara Ha Te, 1110 3a6e31neyeHHs
aIMiHICTPaTUBHOIO [1030BY 3 MOTHBIB HAAABHOCTI 04Y€BU/JHUX O3HAK [IPOTUIIPABHOCTI PillieHH,
Jil 4u GesfisyibHOCTI cy6G'eKTa BJIaJHUX NOBHOBaXKeHb € (aKTHYHO HE3aCTOCOBHOMO yepe3
3acTepeXeHHs 11100 HeJONyCTHMOCTI BUPIlLleHHA CIOopy MO CyTi Mmij 4Yac 3abe3nedyeHH:
11030BY. 3p06JIeHO BUCHOBOK IPOTe, aJMiHiCTpaTHBHUM 11030B MOke OyTH 3abe3ledyeHo 3a
HasIBHOCTI nprHaWMHI ofHiel 3 mifcTaB, 3a3HavyeHUx y yacTuHi nepiiil crarti 150 Kogekcy
aAMIHICTPaTUBHOIO CYyIOYMHCTBA YKpalHU Ta 3a JJOTPUMaHHA YMOB CITiIBMiIpHOCTI, a/IeKBAaTHOCTI
3aX0/liB 3a0e3Ie4yeHHs aIMiHICTPaTUBHOTO T030BY, 6e3M0cepeIHbOI I0B’SI3aHOCTI 3 IpeMETOM
CIOpy Ta 3 ypaxXyBaHHSIM IpaBOBOI MOBEJIHKM BiJilOBifaya y crnopi. AKLIeHTOBaHO yBary
Ha TOMY, 1[0 CB06GOJA po3cyay (muckpelil) cyay HmpH 3acTOCyBaHHI 3axofiB 3abe3nedyeHHs
aZiMiHiCTpaTUBHOI'O [1030BY € 6€3YMOBHOI0, ajle He 6e3MeXHOI0 Ta KOHTPOJIbOBaHa BUMOI'O0
1110710 HAJIEXXHOT'0 06I'PyHTYBaHHS BiANOBIHOI poLecyaabHOI Ail

Kamwuoei caoea: afiMiHICTpaTUBHUM CyJ, aJMiHICTpaTUBHUH I030B, aAMiHICTpaTHBHe
Cy[JOYMHCTBO, 3a6e3Me4yeHHs [1030BY, IPUHIMIHN aJMiHICTPAaTUBHOI'O CYZA0YMHCTBA, 3aXUCT
npas i cB060/ 0cobH, MiZiCTaBU 3abe3MedyeHHs I030BY, YMOBU 3abe3Me4eHHs 1030By
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servants and technical staff, the staffing tables of courts are approved by the heads of their
apparatus and court presidents. It is proved that public administration in the activities of
the court apparatus has not been studied in detail. The doctrinal teachings regarding the
understanding of administration in the judicial system are in many cases opposite and are
not applied unambiguously. When characterizing public administration in the judicial system,
the semantic load is focused on the characterization of “organizational support of the courts”,

» o«

“judicial management”,
existing in the judicial system

Keywords: public administration,
administration of justice

court,

Introduction

We live in an era of constant transformations
that are taking place in the integration of all
spheres of life. Such globalization is a chal-
lenge for research, which does not bypass
the field of court administration. In order
to see new opportunities for improving the
activities of the court administration and to
prevent possible threats, it is necessary to
understand the essence and approaches to
the formation of the concept of public ad-
ministration in the activities of the court ad-
ministration.

To date, management in the judicial
system in Ukraine has been almost ignored
by scholars. The Ukrainian judiciary has
an imperfect system of public administra-
tion in the activities of the court apparatus.
Among these problems are the following:
limited funding and, as a result, low sala-
ries; lower social status of court employees;
inefficient, overly centralized management
and funding system; imperfect legislation in
this area; lack of an effective system of mon-
itoring and control over the work of court
employees.
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organizational management of courts”, and management relations

public administration, court apparatus,

The existence of these problems is very
closely related to the problems of efficiency of
all components of public administration in the
activities of the court apparatus. At the same
time, the study of these important practical
issues is impossible without clarifying the es-
sence of the concept of “public administration
in the activities of the court apparatus”.

The issue of the content of public admin-
istration has been studied in many scientific
works. In particular, V.B. Averyanov [1] in his
scientific work considered the issue of “pub-
lic administration”. When studying the issue
of court staff activities, we tried to analyse
the scientific work of L.E. Marochkina and
N.V. Svibilova [2], and based on their find-
ings, to form a model of court administra-
tors. However, these and other researchers
did not address the issue of the content of
the concept of public administration in the
activities of the court apparatus.

The purpose of the article is to consider
scientific approaches to the content of the
concept of “public administration in the ac-
tivities of the court apparatus”.
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Results and Discussion

Establishing the essence of public adminis-
tration, its features, and, in fact, formulating
the definition of “public administration in
the activities of the court apparatus” that
would fully reflect its legal nature is the most
pressing issue in the light of judicial reform.
Therefore, first of all, let us analyse the defi-
nition: “public administration” and “public
administration”.

Therefore, at the beginning of our study,
we will try to define such theoretical defini-
tions in administrative law as “public admin-
istration” and “public administration”.

Let’s start with the term “public”, which
is found in foreign scientific literature and is
translated as “state, public, public, social” [3].
The terms “public” and “public administra-
tion” are closely related to the category of
“public” [4].

In particular, Webster’s Revised Un-
abridged Dictionary defines the word “ad-
ministration” as “management; the manage-
ment of public affairs; rendering services or
assuming duties in the conduct of affairs;
the management of any institution or ser-
vice; direction; management”. In addition,
the dictionary provides an interpretation of
this term as: “the executive part of the state
power, which consists in the implementation
of constitutional and legal powers, general
supervision of national affairs and the appli-
cation of law” [5].

While researching the origin of the
term “public administration”, we found out
that this term was used in 1887 by the 28th
President of the United States, Woodrow
Wilson, in his essay entitled “The Study of
Administration”. In his work, he wrote: “The

purpose of administrative science is to de-
termine, first, what the business of govern-
ment is, and second, how it should carry out
this business efficiently and with the least
financial and energy costs” [6].

In European law, the concept of “public
administration” is understood as a system of
public authorities that exercise their powers
in the public sphere exclusively in the pub-
lic interest. In addition to public authorities
and bodies performing functions delegated
to them by the authorities, it also includes
independent public enterprises and individ-
uals, if they exercise the powers of official
bodies [7].

V. Averyanov [1] understands the con-
cept of “public administration” as a set of
executive authorities and local self-govern-
ment bodies that are subordinated to the
political power, ensure the implementation
of the law and perform other public adminis-
tration functions. However, most researchers
of public administration point out that this
term is part of a broader concept - manage-
ment, the content of which is defined as a
certain action to achieve a specific goal [9].

This understanding emphasizes that ad-
ministration is the methods and techniques,
actions of direct and mandatory determina-
tion of the behavior and activities of people
by the relevant governing components of the
state. These methods on the part of a state
body or official have a direct impact on the
will of performers by establishing their du-
ties, norms of behavior and instructions,
unilaterally affect the solution of problems,
resolving situations that are subject to man-
datory execution, requiring indisputable
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orders and instructions, and establishing
legal liability for failure to comply with legal
obligations [10].

In general, “public administration” is a
multifaceted entity defined by such basic
concepts as: state, politics, public adminis-
tration and power. Therefore, it can be ar-
gued that court administration is the provi-
sion, organization and coordination of the
work of structural units of the court, court
staff, and their interaction in performing the
tasks assigned to them.

Public administration in the activities of
the court apparatus is carried out through
the so-called administrative corps, in particu-
lar through administrative positions, namely:
Chief Judge and Deputy Chief Judge(s); Chief
of Staff. Therefore, only coordinated interac-
tion of the said corps is the key to high-qual-
ity systemic support of the management of
the judicial process and the administration
of justice.

Thus, under the definition of the cate-
gory “public administration of the judiciary”,
0. Gulak, V. Ladychenko and L. Holovko [11]
understand a complex system of administra-
tive institutions with a hierarchical structure,
which has a purposeful activity, forms goals,
works on all elements of the judicial system
and makes management decisions. At the
present stage, in the context of public admin-
istration of the judiciary, it is important to en-
sure conditions for integrity and avoidance of
conflicts of interest by the judiciary [12].

According to LE. Marochkin and
N.V. Sibilova [2], the task of the court staff
is to provide organizational support for the
implementation of the functions assigned to
a particular judicial institution. Therefore,
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depending on the number of staff and the
place (level) of the court in the judicial sys-
tem, which determine their structure, the ap-
paratus of local and appellate courts are clas-
sified into the following types 1) local court
apparatus with up to 5 judges; 2) local court
apparatus with 6 to 10 judges; 3) local court
apparatus with 11 or more judges; 4) appa-
ratus of appellate courts with up to 50 judges;
5) appellate court apparatus with 50 or more
judges [2].

It should also be noted that another
component of building the organizational
structure of the court apparatus is the es-
tablished practice of organizing activities in
each particular court, taking into account
which, the court administration develops
and approves standard staffing tables for
each group of courts, based on the maximum
number of civil servants and technical staff,
and approves staffing tables of courts by the
heads of their apparatus and presidents of
courts [2].

At the same time, the staffing level and
structure of the local court apparatus are ap-
proved within the limits of the court mainte-
nance costs by the territorial department of
the State Judicial Administration of Ukraine
with the consent of the court chairman. And
the structure and staffing of the appellate
court’s apparatus are approved within the
limits of the court’s maintenance costs by the
State Judicial Administration of Ukraine with
the consent of the Chief Justice [13].

Thus, according to L.LE. Marochkin and
N.V. Sibilova [2], Ukraine is characterized by
the American model of court management
through court administrators (court admin-
istrators) who fully perform the functions of
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court presidents in terms of work with court
personnel and staff (except for judges), lo-
gistics, and organization of work of all parts
of the court staff. Moreover, some structures
(court reporters, judicial assistants) in spe-
cific cases are also subordinate to judges and
other court officials [2].

The powers and managerial responsibil-
ities of the chairman and chief of staff of a
court are set out in the Law of Ukraine “On
the Judicial System and Status of Judges”.
The provisions of this Law divide the powers
vested in administrative positions into two
categories: The chief judge and deputy (dep-
uty) chief judges who control the efficiency
of the court administration; and the chief of
staff, who is more responsible for organiza-
tional support of the court, judges, court pro-
ceedings and administration of justice.

Organizational support for the work of
the court is provided by its staff, headed by
the chief of staff. The Regulation on the Court
Staff is developed on the basis of the Model
Regulation on the Court Staff and approved
by the meeting of judges of the respective
court. Temporary Regulations on the staff of
a newly established court shall be approved
by the acting chief of staff of that court. The
Model Regulation on the Court Staff is ap-
proved by the State Judicial Administration
of Ukraine in agreement with the High Coun-
cil of Justice [14].

The chief of staff of the court is person-
ally responsible for the proper organizational
support of the court, judges and the judicial
process, the functioning of the Unified Judi-
cial Information (Automated) System, and
informs the meeting of judges about his/her
activities. The meeting of judges may express

no confidence in the chief of staff, which re-
sults in his/her dismissal.

Thus, analysing the Model Regulations
“On the Court Staff” [13] and relevant prac-
tice, the typical organizational structure of
the court staff is as follows:

« chief of staff of the court;

+ case management services (general
and specialized offices, court clerks, expedi-
tion, archive, etc.);

* statistics and generalization service;

* information technology and logistics
service;

* service of citizens’ appeals;

« court bailiffs’ service;

* personnel service;

« finance and planning service;

* judicial assistants [15].

Depending on the progress of the case
in the court apparatus, elements of the court
apparatus are also classified from the other,
procedural, side:

1. At the stage of preparing a case for con-
sideration: a) the service of initial reception
of documents/materials (service of appeals,
general office); b) the service of automated
registration (specialized office); c) the ser-
vice responsible for automatic distribution
and transfer of the case to a specific judge
(specialized office); d) the service of citizens’
appeals (providing information on the prog-
ress of the case, organizing the reception of
visitors); e) the service of information tech-
nology (support).

2. At the stage of consideration of the case
on the merits: a) judge’s assistant review of
the case and case law, preparation of the reg-
ulatory framework, draft procedural docu-
ments, inquiries, notifications, summonses
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of parties, actions to obtain evidence, etc.;
b) court reporter recording of the trial, reg-
istration of the case, transfer to a specialized
office; c) court bailiffs’ service ensuring and
observance of the established order in the
court session; d) service of receiving, send-
ing, registration of documents and corre-
spondence (office, forwarding); e) service of
appeal

3. At the final stage after the case has
been considered: a) the specialized office
performs immediate procedural actions,
issues (sends) copies of decisions to the
parties to the process, prepares them for
storage/sending to the appellate instance,
transfers the decision to the executive ser-
vice; b) the service for receiving, sending,
registering documents and correspondence
(office, forwarding); c) the service for citi-
zens’ appeals (providing information on the
progress of the case, organizing the recep-
tion of visitors); d) statistics and analytics
service storage, accumulation and process-
ing of statistical data on the case; e) archival
case storage of the case, issuance of archival
certificates; f) information technology ser-
vice (support) [15].

In other words, departments, divisions,
and sectors may be established within the
court apparatus, which conduct their func-
tions on the basis of regulations approved by
the chief of staff of the relevant court. An office
is established in the court apparatus, and the
court staff also includes court reporters, sci-
entific consultants and court administrators.

The legal status of court staff members is
determined by the Law of Ukraine “On Civil
Service” with due regard to the specifics de-
fined by this Law.
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Organizational support for the activities
of the Supreme Court of Ukraine is provided
by the Supreme Court apparatus in accor-
dance with Article 156 of the Law of Ukraine
“On the Judicial System and Status of Judges”.
Regulations on the apparatus, structure and
staffing of the Supreme Court of Ukraine
are approved by the Plenum of the Supreme
Court upon the proposal of the Chief Justice
of the Supreme Court of Ukraine [14].

A court library may be established in
each court to provide courts with legal acts,
special scientific literature, and case law ma-
terials. The library’s funds shall consist of
printed publications and computer databas-
es. Regulations on the court library are ap-
proved by the State Judicial Administration
of Ukraine.

Each court has a bailiff service. Court
bailiffs ensure that persons in court comply
with the established rules and that they com-
ply with the orders of the presiding officer.

The work of court staff members is also
ensured in compliance with the Rules of Con-
duct for Court Staff Members is also ensured
in compliance with the Rules of Conduct for
Court Staff Members approved by the Coun-
cil of Judges of Ukraine on February 06,2009,
No. 33, the Rules of Internal Labour Regula-
tions and Labour Discipline, and the Rules of
Internal Service Regulations.

Conclusions

Thus, the national legislation vests court
administrations with a significant range of
powers in the field of public administration
in the administration of justice. This makes
it possible to form and implement the pro-
vision, organization, and coordination of the




work of structural units of the court, em-
ployees of the court apparatus, and to exer-
cise control functions.

Having analysed the peculiarities of
the content of the concept of “public ad-
ministration in the activities of the court
apparatus”, it can be argued that public
administration in the activities of the court
apparatus is primarily intended to ensure
high-quality organizational support for
timely, complete, public and independent

Gulac & Shcherbak e

Therefore, ensuring the functioning of
courts is not only about the justice proce-
dure itself, but first and foremost organi-
zational support. Efficiency, efficiency, and
accessibility have a direct impact on the per-
formance of judges, and this, in turn, has a
positive impact on the reputation of the judi-
ciary among the public.

Establishing a proper regulator of court
administration is the key to meeting the re-
quirements of society and ensuring the smooth

work of the court. operation of the judicial system as a whole.
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Ily6s1iyHe agMiHICTpYBaHHSA B AiAJIBHOCTI anapaTy CyAy:
nigxoau A0 ¢opMyBaHHA NOHATTA

Os1ena BacuiiBHa I'yrak
JlOKTOp PUAUYHUX HAYK, JOLEHT
HauionanbHu# yHiBepcuTeT 6iopecypciB i TPUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By 'epoiB O60oponu, 15, M. KuiB, Ykpaina

Aptem BanepiiioBuu lllep6ak
AcnipaHT

HanioHanbHUM yHiBEpcUTET 6iopecypciB i NPUPOAOKOPUCTYBAHHS YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y crarti npoaHasizoBaHi HayKOBi MiAXOAW CTOCOBHO 3MICTy TMOHATTS «IyOJiyHe
aJIMiHiCTpyBaHHs», «Iy6/1iUHe a[MiHiCTpyBaHHs B iIbHOCTI anapaTy CyAy ». 3a3HAa4a€ThCH,
1110 BCTAHOBJIEHHSI CyTHOCTI Ny6J1iYHOr0 aAMiHiCTpyBaHHs, Horo 0oco6/1IMBOCTEN Ta BJacHe
¢dopMysIt0BaHHS BU3HAYEHHS Ny6J1iYHOT0 aiMiHICTpYBaHHS B AisIbHOCTI anapaTy cyay, sike
0 y moBHiH Mipi BijoGpakasio Horo mpaBoBy MPUPOAY, € HAUOI/IBIN aKTyaJbHUM MUTAaHHAM
y cBiTai cynoBoi pebopMU. BifcTOIOETbCA AyMKa, L0 OKPEMOIO CKJIaZ0BOIO MOOYZ0BU
opraHisaniiHoi CTPyKTypH amapaTy CYAy € ycTajleHa MpaKTHKa opradisauii AisjibHOCTI
B KOXXHOMY KOHKPETHOMY Cy/i, BPaxOBYIOUM fIKy, CyAoOBa aJMiHicTpalis po3pobJse Ta
3aTBEP/KY€E TUIOBI IITATHI PO3KJIaJU [/ KOXKHOI 3 TPyn CyAiB; Ha MiACTaBi TpaHUYHOI
YHCeJIbHOCTI Jilep>KaBHUX C/IYyKOOBIIiB 1 TeXHIYHOI'0 NepCcoHasy 3aTBepKYOTbCA IUTATHI
PO3KJAU CYAiB KepiBHUKAMHM IX amapaTty Ta rojioBaMu cyfiB. [loBeJieHo, 110 myOGJidHe
aJIMiHICTpyBaHHA B AiJIBHOCTI anapaTy CyAy He JOCJi/pKeHO JeTasbHO. JJOKTpUHaJIbHI
BYEHHsI CTOCOBHO PO3yMiHHA afIMiHICTpyBaHHA y CYAOBiH cucTeMi, B 6araTbox BUNaAKax
€ NPOTHUJIEXKHUMHU Ta 3aCTOCOBYIOThCS He OJJHO3HA4yHO. [Ipy XapakTepucTHLI Ny61iYHOTrO
aAMiHiCTpyBaHHSI y Cy[OBill cucTeMi, CMHCJOBE HaBaHTAXKEHHS OPIEHTYETbCS Ha
XapaKTEPUCTUKY: «OpraHisaiiiHoro 3abe3nedyeHHs [JisJIbHOCTI  CyJiB», «CyJ0Be
yIpaBJiHHSA», «OpraHizanilHOro KepiBHUITBA CyAaMH», YIPaBJIHCbKUX BiZJHOCUH, L0
iCHYIOTb B CyZl0Bil cucTeMi

Kamwuosi cnoea: cypn, ny6aiuHe aaMiHiCTpyBaHHs, MyOJ/iyHa aAMiHicTpallis, anapaT Cyay,
BiJiIpaBJIeHHS TPABOCYAs
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concerning scientific activity in general, including in the humanities, in the sphere of social
sciences and in other scientific spheres is left out of consideration. It is noted that the main
base of the scientific and technical information is formed with information resources, which
are a systematic collection of scientific and technical literature and documents (books,
brochures, periodicals, patent and design documentation, industrial catalogues, deposited
manuscripts, scientific and research reports) fixed on papers or other storages. The main
types of information activities and areas of information are given. The importance of
information support in conducting scientific research is indicated and the search for the
necessary information is of great significance for the effective conduct of scientific research,
as the researcher spends about 50% of his time on the process of finding information. The

importance of the information for humanity is highlighted

Keywords: information, information support, science, scientific research

Introduction

The term “information” comes from the
Latin word “informatio”, which means infor-
mation, explanation, presentation. Despite
the widespread use of this term, the concept
of information is one of the most controver-
sial in science.

Information influence on the state, soci-
ety, and citizens is now more effective than
political, economic, and even military influ-
ence. Information is becoming a real, almost
physically tangible force [1].

Information support plays one of the
most important roles in the process of scien-
tific research and is the starting point from
which scientific research begins. The process
of scientific research begins with the collec-
tion and analysis of available information
in a particular field of science, followed by
research, modernization or improvement
of certain areas of science and technology.
It is thanks to the information support that
researchers are able to study the issues they

plan to investigate.

Among the
scholars whose works have studied the
concept of information and its impor-
tance in the information support of sci-
entific activity, it is worth mentioning the
following: S.F. Anisimov [2], L.M. Becker,
V.M. Bryzhko, N. Wiener [3], V.M. Glushkov,
V.A. Kopylov, V. Rovensky & A. Uyemov [4],
D.V. Smernytsky [5], K. Von Weizsacker.

The purpose of the article is a study of
the legal nature of the concept of informa-
tion and its importance in the information
support of scientific and scientific and tech-
nical activities.

Ukrainian and foreign

Results and Discussion

The Law of Ukraine “On Information” (the
“Law”) defines “information” as any infor-
mation and/or data that can be stored on
material carriers or displayed electronically.

One of the first definitions of the concept
of “information” belongs to N. Wiener: “In-
formation is the designation of the content

Law. Human. Environment. 2021. Vol. 12, No. 2
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received from the outside world in the pro-
cess of our adaptation of our senses to it. The
process of obtaining and using information
is the process of our adaptation to the con-
tingencies of the external environment and
our life activity in this environment” [3].

V. RovensKky, A. Uyemov, & E. Uyemova [4]
define information as “a message about
events occurring both in the environment ex-
ternal to the system and in the system itself”.
S.E Anisimov [2] believes that “information is
any message or transfer of information about
something that was not known in advance”.

Academician V.M. Glushkov noted: “In-
formation in its broadest sense is a measure
of the heterogeneity of the distribution of
matter and energy in space and time, a meas-
ure of the changes that accompany all pro-
cesses in the world... Information is carried
not only by the pages of books filled with let-
ters or human speech, but also by sunlight,
the folds of a mountain range, the sound of a
waterfall, the rustle of leaves, etc.” [6].

Thus, information is data about phenom-
ena, the universe, etc. At the same time, data
becomes information only if the subject can
perceive this data.

According to Art. 2 of the Law of Ukraine
“On Information” [7], the basic principles of
information relations are:

* guarantee of the right to information;

* openness, accessibility of information,
freedom of information exchange;

* reliability and completeness of infor-
mation;

* freedom of expression and beliefs;

* legality of obtaining, using, disseminat-
ing, storing, and protecting information;

* protection of a person from interfer-
ence in his or her personal and family life.

Law. Human. Environment. 2021. Vol. 12, No. 2

According to Article 3 of the Law, the main
directions of the state information policy are:

* ensuring access to information for
everyone;

* ensuring equal opportunities for the cre-
ation, collection, receipt, storage, use, dissemi-
nation, protection, and defence of information;

* creating conditions for the formation of
an information society in Ukraine;

* ensuring openness and transparency of
the activities of public authorities;

* creation of information systems and in-
formation networks, development of e-gov-
ernment;

* constant updating, enrichment, and
storage of national information resources;

* ensuring information security of Ukraine;

 promoting international cooperation in
the information sphere and Ukraine’s entry
into the global information space.

The types of information by content are es-
tablished in Article 10 of this Law [7], namely:

 information about an individual;

« information of a reference and encyclo-
paedic nature;

* information on the state of the environ-
ment (environmental information);

* information about the product (work,
service);

« scientific and technical information;

* tax information;

* legal information;

« statistical information;

* sociological information;

« other types of information.

Article 15 of the Law provides the defini-
tion and legal regime of scientific and techni-
cal information [8]:

« scientific and technical information -
any information and/or data on domestic
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and foreign achievements of science, technol-
ogy and production obtained in the course of
research, development, design, production,
and public activities that can be stored on
material carriers or displayed electronically;

* the legal regime of scientific and tech-
nical information is determined by the Law
of Ukraine “On Scientific and Technical In-
formation”, other laws and international
treaties of Ukraine, ratified by the Verkhovna
Rada of Ukraine;

» scientific and technical information is
open to the public, unless otherwise pro-
vided by the laws of Ukraine.

It is impossible to disagree with the
statement of D.V. Smernytskyi [5] that the
Law, establishing norms for ensuring the
development of information activities in
Ukraine, does not fully cover scientific ac-
tivities, limiting it to the technical direction
and ignoring the humanitarian direction,
and therefore requires some revision, in
particular in terms of replacing the concept
of “scientific and technical information”
with the concept of “scientific and scientific
and technical information” in accordance
with the Law of Ukraine “On Scientific and
Scientific and Technical Activities” [9], be-
cause information on scientific activities in
general, in.

The Law of Ukraine “On Scientific and
Technical Information” [8] defines the basis
of state policy in the field of scientific and
technical information, the procedure for its
formation and implementation in the inter-
ests of scientific, technical, economic and
social progress of the country. The purpose
of the Law is to create a legal framework in
Ukraine for obtaining and using scientific
and technical information.

The law regulates the legal and economic
relations of citizens, legal entities, and the
state arising from the creation, receipt, use
and dissemination of scientific and technical
information, and defines the legal forms of
international cooperation in this area.

Scientific and technical
covers the results obtained in the process of
research, development, design, production
and public activities, recorded in a form
that ensures their reproduction, use and
dissemination.

There are five main stages in the process
of preparing and conducting any research:

« the stage of accumulation of scientific
information: bibliographic search of scien-
tific information, study of documents, main
sources of the topic, compilation of a litera-
ture review, selection of research aspects;

« formulation of the topic, purpose and
objectives of the study, definition of the prob-
lem, justification of the object and subject,
goal, main tasks, hypothesis of the study;

* theoretical research - substantiation of
directions, selection of general methodology,
methods, development of the concept, param-
eters, formulation of research conclusions;

» conducting an experiment - develop-
ing a program, methodology, obtaining and

information

analysing data, formulating conclusions and
research results;

« formalization of scientific research re-
sults, conclusions, recommendations, clar-
ification of scientific novelty and practical
significance [10].

The main base of scientific and tech-
nical information is formed by information
resources - a systematized collection of
scientific and technical literature and doc-
umentation (books, brochures, periodicals,
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patent and design documentation, industrial
catalogues, deposited manuscripts, research
reports) recorded on paper and other media.
The main types of information activities are
obtaining, using, disseminating and storing
information. The main areas of information
include: political, economic, scientific and
technical, social, environmental, spiritual
and international. The importance of famil-
iarizing oneself with the sources of informa-
tion necessary for a researcher as quickly
and completely as possible is due to its aging
as a result of the emergence of new materials
or a decrease in the need for it. According
to scientific sources, the rate of information
obsolescence is more than 10% per day for
newspapers, 10% per month for journals,
and more than 10% per year for books and
monographs. Finding the right information
is of great importance for the effective con-
duct of scientific research, since a researcher
spends about 50% of his or her time search-
ing for information. Therefore, one of the
urgent tasks facing modern information sys-
tems is to obtain, summarize, disseminate
and familiarize consumers with it as quickly
as possible [11].

Information support is a means of com-
munication between scientists on issues re-
lated to their professional activities.

Creating the preconditions for en-
riching scientists with new knowledge,

References

performing R&D and managing priority
areas of scientific and technological devel-
opment requires appropriate information
support for scientific activity, i.e. dissemina-
tion of scientific achievements and ideas for
their further use. Successful scientific work
requires timely receipt of information to
carry out research at a high scientific level
and its transfer for the implementation of
the results obtained in the global scientific
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IH¢popmaniiiHe 3a6e3ne4YeHHA HAYKOBUX AO0C/IiAKEeHb:
NIPaBOBUM aCNEeKT

Onexcanap I'pecs

HaykoBuii criiBpo6iTHUK
YKpaiHCbKHUM HAYKOBO-AOC/HAIJHUN IHCTUTYT
creniasbHOI TEXHIKU Ta cyfL0BUX ekcriepTu3 Ciayx6u besneku Ykpainu
03113, Bys1. Mukousiu BacuseHka, 3, M. KuiB, Ykpaina

AHomayisn

Y cTaTTi po3mIAHYTO NOHATTSA «iHopMalisa» Ta il iHTepHpeTawisa K 3 60Ky HayKOBLiB, TaK
i 3 60Ky 3akoHy Ykpainu «IIpo iHpopmariito». 3a3HaY€HO PO OCHOBHI HANPSIMU JiepKaBHOI
inpopmaniiinoi mosituku. OkpecsieHo ocHOBHiI BuAM iHPopmanii. HarosoumeHo mpo
HeOoOXiIHICTh PO3IMPEHHSI HANPSIMY 3a6e3NeYeHHsI PO3BUTKY iHGOpMaIiliHOI AiIbHOCTI,
He OOMeXyl4M JaHUM HaNpsMOK JIMIe TeXHIYHOI CKJIaJl0BOIO HAyKOBOI JifJIbHOCTI.
BkazaHo mpo BaxJ/IUBicTb iHPopMauiliHOro 3abesnedyeHHs1 B MpPOBEJ€HHI HAYKOBUX
JocJiPKeHb. 3a3HaYeHO PO BAKJIUBICTD iHpopMalii AJ1s )KUTTEAIATBHOCTI JIFOICTBA

Kamwowuosi cnoea: indopmalis, inpopmaliiiHe 3a6e3nedeHHs, HayKa, HAyKOBI J0CiPKEHHS
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