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such as L.S. Dubinskiy, O.L. Malitskiy, M.F. Matvievskiy, 0.M. Odarchenko, S.E. Sabinin.
Most of their scientific works are little known both in the historical-legal science, and in
the land-legal science. The analysis of presented publications is a solid foundation for the
conclusion about existence of the Kharkiv branch of science of the land law in the 1920s,
which later has become the basis for the formation of corresponding scientific school

Keywords: land law, history of land law, science of land law, history of science of land law,

Kharkiv school of land law

Introduction

The relevance of any historical and legal
research is indicated by the ability to draw
historical parallels with the modernity
and to find the already existing solution to
the problems of legal regulation. The land
law is no exception, and its modern issues
already have a corresponding analogue
in the past. It is known that the land law
has been relatively widely studied in the
1920s. First of all, it is worth noting that
the lawyers of law faculties were taught
this course at that time, mainly as a special
section of administrative law. Thus, the
scientists-administrativists were engaged
in scientific developments in the field of
land law, who studied the Land Code, ad-
ditional laws and sentences of the Higher
Land Control Commission. The Kyiv law-
yers conducted very active studies of the
relevant issues within the activities of aca-
demic institutions. Thus, the employees of
the Commission for the study of Customary
Law of the National Academy of Sciences of
Ukraine (NASU) had significant achieve-
ments in the relevant issues. Subsequently,
the studies of modern land law were con-

centrated in the sub-section on issues for
the study of actual land law of the Com-
mission for the Study of Customary Law, in
the agrarian section of the Commission of
Soviet Law and in a special section on the
issues of studying the principles of the
Land Code with the same commission [1].
The Kharkiv school of administra-
tive law was quite powerful, so the issue
of land law was actively investigated in
the public law section of the Research
Department “Problems of Modern Law”
of the Faculty of Law of the Kharkiv Na-
tional University of Economics [2]. While
the lawyers of the Odessa Research De-
partment “Modern Legal Problems” rarely
raised the issues of land law, at least, there
was not found the relevant topic in the ap-
proved plans for scientific research [2].
The subject of the science of land law
has not yet received the proper level of
distribution in modern historical and le-
gal research. At the same time, there is
no comprehensive approach to reveal-
ing the features of contribution of indi-
vidual scientific schools of the land law,

Law. Human. Environment. 2021. Vol. 12, No. 3
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which have been undoubtedly functioned
in the recent past within the territory of
modern Ukraine. The Kharkiv school of
land law is one of such scientific centers.

Therefore, the purpose of the article is
to analyze theoretical views on the issues
of land law of the Kharkiv lawyers of the
1920s, the introduction of little-known
scientific works on this problem into the
scientific circulation, which will allow re-
producing the features of legal research of
that time in the field of land law.

Results and Discussion

Professor A.F. Yevtykhiev [4; 5] was one
of the most famous Ukrainian administr-
ativists of that time. Today, his works on
administrative law are widely known, but
as for the subject of land law, it became
possible to find only his brochure “Land
Law”, which was published in Kharkiv in
1924. Instead, he supervised the work of
graduate students who studied the prob-
lems of land law.

In the spring of 1922, A.F. Yevtykhiev
became the scientific mentor of the gradu-
ate student Alexey Odarchenko. The young
researcher focused his scientific research
in two directions: 1) the basic principles
of self-government and 2) the land law [1].
It is worth noting that scientific work of
the graduate student was productive. He
produced a number of publications on ad-
ministrative law regarding the issues of
decentralization of local government, the
boundaries of administrative discretion,
the organization of local authorities, their

Law. Human. Environment. 2021. Vol. 12, No. 3

competence and functionality in compar-
ison with the Western European local au-
thorities. His work on the systematics of
administrative law [6] was extraordinary,
in which he expressed his position on the
system of administrative law and the di-
rections of its reform (which was complete-
ly ignored by Soviet science). Subsequently,
the young scientist prepared the work “Re-
lationship between law and administrative
order in the Soviet law”, and after the pub-
lic defense of this work, he was transferred
to the research staff of the department.

The attributive feature of any theo-
retical provisions is considered the pres-
ervation of their significance for future
researchers for an indefinite time. The
specified scientific work by 0.M. Odarch-
enko [6] fully corresponds to this feature,
as evidenced by the repeated periodic ap-
peal to it by the scientists of administra-
tive and legal direction. Thus, thirty years
later, Ts.A. Yampolska [7] turned to these
conceptual provisions, and eighty years
later - R.S. Melnik, who laid the ideas of
0.M. Odarchenko [6] as the basis for the
formation of a new structure of adminis-
trative law [8].

The theory of land law became an-
other area of scientific interests of
A.M. Odarchenko [6], the contribution to
which was non-voluminous. The article
“Legislative protection of land plots from
fragmentation” is one of these works,
which was published by scientist in 1925
in the Moscow publishing house “Law and
life”. The legislative aspects of preventing
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the negative trend of excessive parceling
of agricultural land is the main leitmotif
of this publication, that is, the topic is also
relevant for the modern agro-sphere. Ac-
cording to 0.M. Odarchenko, at the begin-
ning of revolution, there were 3.2 million
peasant farms in Ukraine; then in 1923,
there were already 4.5 million ones, and
in 1925 - 4.9 million [9]. For comparison,
land parceling became the result of agrar-
ian and land reform in the 1990s, which
resulted in almost 7 million owners of
parcels in Ukraine as a whole (which indi-
cates the historical commonality of the is-
sue raised). Further, 0.M. Odarchenko [9]
reveals the causes of the phenomenon of
land fragmentation, their socio-economic
and political basis, as well as the negative
significance for agricultural management.
The reasons for growing in the number
of farms due to their size were rooted
primarily in the general economic condi-
tions, and in particular, in the shortcom-
ings of tax system, which sometimes made
it profitable to split the plot (taxation ac-
cording to the number of livestock per
farm made fictitious divisions profitable).
Ultimately, the scientist comes to conclu-
sion that the farms’ fragmentation itself
is socially dangerous only in the case of
fragmentation to such an extent that does
not allow conducting a rational economy.
The author sees one of the ways out of this
situation in the powers of provincial au-
thorities of government, granted by the
Land Code, regarding the establishment
of norms for the plot fragmentation. At

the same time, he proposes to extend this
practice to the decision of individual com-
munities and even households on a vol-
untary basis, but for a certain period and
with the agreement of two-thirds of the so-
ciety; and for the individual households -
with the agreement of all full-fledged
members. However, these decisions had
to be subject to further registration by
the volost executive committees [9].

Based on the above-mentioned, it is
advisable to draw historical parallels with
the modernity. In the modern agricultur-
al production, there is also a threat to the
rational and efficient land-use of farms
and their existence, which may arise in
the case of division of farm lands, for ex-
ample, in the case of inheritance or with-
drawal of members from the farm, which
amount to more than 30 thousand farms
(as a numerous organizational and legal
form of agricultural production) with 4.8
million hectares of the own lands. There-
fore, the fragmentation of farmland own-
ership first threatens the existence of
both individual farms and this peasant
form of management, and also can causes
unnecessary social tension. To avoid the
described situation, a special government
decree [10] was adopted, aimed at opti-
mizing the process of farms’ fragmenta-
tion, considering the regional features of
agricultural land-use. Regarding another
proposal by A.M. Odarchenko [9] about
the expansion of land rights of rural com-
munities and individual households, it
is advisable to indicate the ongoing land

Law. Human. Environment. 2021. Vol. 12, No. 3
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decentralization, according to which most
of the land powers are transferred to ter-
ritorial communities.

The historical digression (implement-
ed by 0.M. Odarchenko [9]) into the land
policy of Germany, Austria, France, the USA
and England in terms of preventing the
processes of fragmentation of land owner-
ship of agricultural producers as a global
problem is really interesting. This review
is definitely of scientific interest both for
the historians of law and for specialists in
the field of land law.

The next one is the article “The idea of
land right in its past and present”, which
was published in 1926 in the same scien-
tific publication mentioned above. In this
publication, 0.M. Odarchenko [9] tried to
trace the development of European ideas,
which (in his opinion) led to the emergence
of right of the universal labor land-use. As
a result, he has come to the paradoxical
conclusion that bourgeois law does not
aim to satisfy all personal needs and in-
dividuals do not have the right to demand
goods or services from the state on the
grounds that they are necessary for their
existence. In contrast to this, the scientist
cites the need (proclaimed by the socialist
Fourier) to replace the primitive commu-
nal economic rights of widespread hunt-
ing, fishing, fruit harvesting and cattle
grazing (due to the impossibility of their
application) by the right to work. Moreo-
ver, according to the researcher, the right
to work (more precisely, the opportunity
to apply the own labor) was inextricably

Law. Human. Environment. 2021. Vol. 12, No. 3

linked in Russia with the idea of obtaining
land, which alone could give the peasant
the opportunity to exercise his right to
work and take advantage of the results of
the latter one [11]. Unfortunately, in con-
trast to the previous article, it is already
traced from the first pages a politicized
attempt to move from an improperly sub-
stantiated conclusion about the failure of
bourgeois law to provide for individual
and social needs in “pushing” the idea of
progressive labor land-use compared to
the European land ownership. However,
the period of the so-called “dictatorship
of the proletariat” broke even this rather
theoretically untenable model of land-use,
because during the requisitioning of agri-
cultural products, the peasants were de-
prived of any right to the results of their
hard work.

Building a chain of forms, transitional
from the labor land-use - (the labor egali-
tarian land-use - socialist agriculture (the
requisitioning of agricultural products
was one of its the important elements) -
tax in kind - the land nationalization),
A.M. Odarchenko [11] expressed the opin-
ion that the autonomy of peasant economy
was even more clearly manifested with the
publication of law on the unified agricul-
tural tax, especially after the abolition of
its natural form and leaving only the cash
method of payment [11]. There is a rather
untenable attempt to justify the national-
ization of land amid the egalitarian land-
use compared to the bourgeois relations of
land ownership.
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At the same time, the author allows
himself to “juggle” facts, by arguing that
jurisprudence distinguishes three main
forms of ownership: public, private and
mixed, which should include property that
is considered a private property, but due
to its social significance, placed under the
state control. Further, the author tries to
substantiate the advantages of the model
of state ownership of land on the exam-
ples of Turkey, Mexico, New Zealand and
Ancient China. At the same time, the au-
thor summarizes that public ownership of
land is established in the interests of the
workers themselves, united in a collec-
tive (state), and the latter ones have the
right to demand land plots for themselves
only for the purpose of their cultivation,
which is given the public importance [11].
From the side of conditions of expressing
the own thoughts that are free from the
ideological “isms”, the modern research-
er cannot fail to notice the identification
of public and state forms of ownership of
land in order to disguise the consequenc-
es of land revolution, which has been car-
ried out in the interests of rigid nation-
alization of land and agrarian relations,
rather than in favor of the peasants. The
artificially given examples of economical-
ly backward countries of that time look
unconvincing. Finally, the identification of
state with the collective of workers reach-
es the highest level of illogicality, and the
latter ones are endowed with the right to
demand land from the state, that is actu-
ally from themselves.

Unfortunately, it is worth admitting
the scientificity’s degeneration into the
pseudo-scientificity for the sake of ideo-
logical and political platform of the ruling
communist elite, which is a characteristic
of totalitarian ruling regimes.

Along with this, the graduate student
Andrey Dedusenko also worked on the is-
sues of land law. He showed research abili-
ties while writing his student’s graduation
work “Legal foundations of a new land
system”, which he defended as a graduate
of the law faculty of the Kharkiv Institute
of National Economy in 1922. In October
1924, A.F. Dedusenko was enrolled as a
graduate student of the research depart-
ment “Problems of Modern Law”. Professor
A.F. Yevtykhiev also became his scientific
supervisor. A.F. Dedusenko was interest-
ed in the French school of administrative
law and researched the land law and agri-
cultural policy in Russia and Western Eu-
rope. During the first six months of work
in graduate school, he completed the topic
“On the procedure for resolving land dis-
putes.” In 1925-1926, he studied the main
trends in post-war agricultural legislation
in foreign countries, in particular, the is-
sues about the institution of land-use, the
organization of public service for the pro-
motion of agriculture, the regulation of ag-
ricultural production through the admin-
istrative provisions. His achievements also
includes two published books: “Agronomic
Assistance to the Population of Ukraine”
and “Principles of Organizing Agronomic
Assistance to the Population” [1].
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O0.L. Malitskiy created several publi-
cations in legal magazines on land and le-
gal topics. He studied the reform of land
judicial commissions [12], he prepared
a report “Issues of Peasant Law” (1924)
for the Ukrainian Law Society (ULS), in
which he explored the property status of
members of the peasant household [13].
M.F. Matvievskiy [14] published a separate
work “The rights of farm laborers in labor
peasant farms”. The rest of his works were
about the taxation of peasant farms.

Among other Kharkiv lawyers, it is
worth noting Professor S.E. Sabinin [15],
who prepared the report “Collection of
Legal Works on the Study of Legal Forms
of Land Ownership in the Ancient World”.
L.S. Dubinskiy [16] wrote about the fea-
tures of compensation for damage in case
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of causing death to a member of the peas-
ant household.

Conclusions

The study of theoretical views on the is-
sues of land law of Kharkiv lawyers in
the 1920-s determined a comprehensive
understanding of the existing scientif-
ic center, which became the basis of the
Kharkiv school of land law. The introduc-
tion of the above-mentioned little-known
scientific works on this issue into the sci-
entific circulation made it possible to re-
produce the features of legal research of
that time in the field of land law. At the
same time, this is only the initial stage of
scientific research in this area, which pro-
vides for their continuation within certain
time intervals.
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IIpo6G/1eMu 3eMe/IbHOTO MpaBa
B JOCJIiJ)KeHHAX XapKiBCbKUX NpaBo3HaBLiB 1920-X poKiB

JIvoamuiia BosiogumupiBHa MixHeBUY
JIOKTOp PUAUYHUX HAYK, JOLEHT
KuiBCbKHM HalliOHa/IbHUM €KOHOMIYHUHW YHIBEPCUTET
iMmeHi Baguma 'eTbMaHa

03057, npocr. [lepemory, 54 /1, M. KuiB, YkpaiHa

IpyHa MuxaiiBHa EpMOJIEHKO

Kanguaat puuiHUX HayK, JOLEHT
HanjioHanbHUM YHiIBepCUTET GiopecypciB i IPUPOAOKOPUCTYBAHHS YKpaAiHH,

03041, By ['epoiB 060poHnHy, 15, M. KuiB, Ykpaina

AHomayis

Y cTaTTi 3BepHEHO yBary Ha MaJioZocCJi/i)KeHy cpepy iCTOpUKO-NIPaBOBOI HayKH, KO0
€ MMTaHHA BUHUKHEHHS, CTAaHOBJIEHHS | pO3BUTKY HAayKH 3eMeJIbHOTO IpaBa B YKpaiHi.
[ligKpecaI0EThCS aKTYaJbHICTh IOI0 HAaNpPSMY JOCHiJ’KEHHS 3 OGOKY MOMKJHBOCTI
3HAXOJKEHHA BXe ICHYIOYUX B MHUHYJIOMY BapiaHTIiB BUpilleHHA Cy4YaCHUX 3eMeJIbHO-
npaBoBUX Npob6JeM. KoHCTAaTyeThbCH, 1110 pelpe3eHTOBaHa CTATTA Ja€ 3MOr'y JOCATTH
BUKOHAaHH4 LIJOHANMeHIlle 1BOX 3aB/laHb, IepIINUM 3 AKHUX € aHAJIi3 TEOPeTUYHUX NOTNALIB
Ha Npo6JieMH 3eMeJIbHOIO NpaBa XapKiBCbKUX NpaBo3HaBLiB 1920-x pp. a iHmWuM -
BBeJIeHHA B HAyKOBUH OO6Ir MaJIOBiZJOMUX HAyKOBHUX Mpalb i3 BKasaHOI NpobJieMH,
110 J03BOJISIE BiTBOPUTU OCOGJMBOCTI TOrOYAaCHUX IMPaBOBUX JAOCHiJKeHb y cdepi
3eMeJIbHOTO IpaBa. [[poaHasizoBaHO HayKOBi 3100y TKU XapKiBCbKMUX HAyKOBILiB, IKUMHU
e JI. C. Ay6incekui, 0. JI. Maninbkuit, M. ®. MaTBieBcbkui, 0. M. Ogapuenko, C. €. CabiHiH.
BisbiicTh 3 iXHIX HAayKOBUX Mpallb € MaJIOBiIOMUMU SIK B iCTOPHUKO-NIPAaBOBiH, Tak i B
3eMeJIbHO-IPaBOBil Haykax. AHaJli3 mpe/cTaBJeHUX Ny6aiKaliil € BaroMow MiZicTaBoo
JJ151 BACHOBKY PO icHyBaHHA B 1920-X pokax XapKiBCBKOI'o ocepeiKy HayKH 3eMeJIbHOT 0
npaBa, AKUH cTaB 0CHOBOIO GpopMyBaHHA B I0/aJ/1bIIOMY Bi/iNOBiAHOI HAYKOBOI LIKOJIU

Kamuoei cao0ea: 3eMelbHe TIPaBo, iCTOPifA 3eMeJIbHOT O IIpaBa, HayKa 3eMeJIbHOI'0 IIpaBa,
icTOpid HayKHU 3eMeJIbHOTO [1PaBa, XapKiBCbKa LIKO0JIA 3eMeJIbHOr 0 IIpaBa
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it contributes to their legal socialization and the development of an appropriate legal
position. This makes it possible to achieve social justice, build the principles of inclusive
development, ensure the rule of law, eradicate corruption and restore trust in the state
and its institutions, strengthen social cohesion, ensure the interaction of state authorities
with the public and self-organize the activities of citizens. The following concepts occupy
aspecial place among the legal values, which contribute to the achievement of sustainable
development goals and form the foundation of legal culture: a person, justice, freedom of
responsibility, equality, patriotism, religious tolerance, etc

Keywords: life choice, legal culture, legal position, legal values, legal-value orientations,

sustainable development, legal-value directives

Introduction

The goals of sustainable development
outlined in the outcome document of the
UN Summit “Assembly Resolution 70/1
Transforming our world: 2030 Agenda for
Sustainable Development: United Nations
General” are still the main development
model for all countries of the world [1].
The effective implementation of such
global goals requires proper institutional
support, which leads to further scientific
research on the implementation of deter-
minants of sustainable development of a
particular society. At the same time, it is
worth considering that determinism is one
of the principles of scientific knowledge,
which explains phenomena through em-
pirically available factors that determine
the patterns and interaction of the studied
phenomena. Such factors can accelerate or
moderate changes in any sphere of public
life, by determining their specificity.

Any factors can be considered as deter-
minants of sustainable development of so-
ciety (for example, events, phenomena, fea-
tures, individual features of an object) that
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have a direct impact on society and ensure
the constancy of its development.

Since the concept of sustainable devel-
opment is based on its three-component na-
ture - economic, environmental and social
spheres, therefore, each of them will have
their special systems of determinants, and
a person will occupy a central place in each
of them. It is the human that makes up the
core of the concept of sustainable develop-
ment of society, the human is proclaimed
a high social value in some states, and hu-
man-centrism has become the dominant
ideology of the 21°t century. All the goals of
sustainable development are determined
by various manifestations of human activ-
ity and directly depend on the level of cul-
ture of a particular society. Achieving the
sustainable development goals is related
to the level of development of legal culture.
Since legal values are the foundation of legal
culture, they will act as determinants of the
sustainable development of society.

A review of the literature sources of
recent years showed that there were no
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special scientific studies devoted to the
consideration of legal values as deter-
minants of sustainable development of
society. However, the works of domestic
scientists-jurisprudents show the out-
standing interest of scientific community
in the value-legal issues. The works of the
following researchers are still in demand:
0. Bandura, H. Behruz, V. Bigun, P. Gaiden-
ko, S. Gladkiy, K. Gorobets, O. Grischyuk,
V. Dudchenko, K. Zhebrovskaya, A. Ko-
zlovskiy, L. Makarenko, S. Maksimov,
Yu. Oborotov, P. Rabinovich, S. Rabinovich
and others. These are the theoretical ba-
sis for the study of legal values and their
role in the dialogue of legal systems: the
development of the above-mentioned do-
mestic and foreign scientists in both the
theory of state and other branches of law,
the humanities and social sciences. The
purpose of the article is to analyze legal
values as a determinants of the sustaina-
ble development of society.

Results and Discussion

The scientific category “legal value” is col-
lective one and it includes the concepts such
as “value” and “right”. Each of them is also
ambiguous, which determines its interdisci-
plinary nature.

The author’s analysis of the phenome-
non of value made it possible to identify its
following properties:

* the key feature of the «value» catego-
ry is its «significance» («importance», «rel-
evance»);

¢ the subject builds values in the pro-
cess of his life activity, starting from the
stage of goal setting;

» knowledge is a cognitive component of
value that allows the subject to distinguish
properties of the phenomenon, and the sub-
ject will evaluate them according to their
significance;

* evaluation is the emotional compo-
nent of the value, which help the subject to
fix what is appropriate, to assert his inter-
est and find out whether it meets his needs
and whether it is meaningful for him;

* assessment is a process or procedure
of providing value to certain phenomena
(appreciation or denial), which is consid-
ered as a prerequisite for establishing value
and consists of the subject and the object of
assessment, as well as its objective and sub-
jective side;

* value cannot be separately identified
neither with the subject and his needs, nor
with the object of evaluation endowed with
certain properties, since they do not pro-
vide value;

* the process or procedure of establish-
ing a value involves the execution of certain
mental and emotional actions in sequence;

* values have a purely social nature;

* the same phenomenon can have differ-
ent value for different subjects. As a result,
thishasgiventhe groundsfordefiningvalues
as phenomena of the objective world (mate-
rial and spiritual), which are important for
the subject when he makes a life choice [2].

G. Ball [3] considers the values as defin-
ing feature of a personal choice, and at the
same time, he points out the need to distin-
guish between the following two qualita-
tively different variants:

a) when a person has clearly defined in
advance regarding the values that he/she
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prefers (and values that he/she rejects);
therefore, for the implementation of a spe-
cific act of choice, it is required only the
identification of the representation of these
values in the available alternatives;

b) when it is needed to make a choice
between the values. At the same time, the
researcher emphasizes that “in any case,
in order to make a successful choice, the
subject (albeit with a clear value certain-
ty) needs a sufficient level of intellectual
culture, that is, he must be well aware of
what task he solves, what is the goal, and
what is a means. Otherwise, instead of
promoting the realization of values that
are important to him, he runs the risk of
slowing it down”.

The social system covers various
types of sub-systems that use their own
normative regulators of social life. Any
of these subsystems (be it economic, po-
litical, religious, moral or legal ones) con-
tains its own set of values that make up
their axiological foundation. Therefore,
the above-mentioned general features of
value will be inherent in the values of any
of the indicated sub-systems of the social
system. Moreover, they can be repeated.
However, in any case, they will be distin-
guished by the nature of social phenome-
non, which will determine a certain area
of social regulation (economics, politics,
law, religion, morality, etc.).

Regarding the legal system, in which
the social regulation is determined by the
specific properties of law, the legal values
acquire a higher level of normativity. There-
fore, legal values are material or spiritual
phenomena of the objective world, which
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are important for the subject of law when
he makes his legal choice.

In this context, the author understands
the legal choice as the intention of the sub-
ject of law to perform any lawful actions in
order to achieve a certain legal result. The
intentions of the person are determined by
the legal position of the person. It is the lat-
ter one that shows the internally conscious
readiness of a person for legal behavior,
which is based on his/her value-legal atti-
tudes and legal worldview and reflects his/
her attitude to the legal reality [4].

The inner attitude of person for appro-
priate actions is formed in the process of
training, education and communication, and
its occurrence depends on the current need
for the individual and the objective situa-
tion, in which this need can be satisfied [5].
Therefore, knowledge about the system of
legal values that determine the value-legal
attitudes of the subject of law is of great im-
portance not only for the legal regulation of
social processes taking place in a particular
country, but also that are capable to ensure
their sustainable development.

When it comes to the system of legal
values, the author clearly understands that
itis possible to talk about their hierarchy ac-
cording to certain criteria. However, there
is no single approach to such a classification
and cannot be.

Modern Ukrainian legal opinion, when
determining the hierarchy of the basic val-
ues of law, follows two fundamentally dif-
ferent paths. The first of them is to substan-
tiate the system and hierarchy of law values
through the prism of humanistic tradition,
and the second way is normative one and
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it consists in the study of the hierarchy of
law values reflected in the Constitution of
Ukraine, normative and individual legal
acts [6]. For example, a representative of
the humanistic tradition (when speaking
about the classification of legal values) in-
dicates that, according to the criterion of
usefulness, the values for a person are clas-
sified as follows: values that consolidate
and legally ensure the rights and freedoms
of an individual (the right to life, the right to
freedom and personal integrity); arise from
the humanistic essence of law (humanism,
freedom, equality); arise from the norma-
tive-regulatory essence of law (legality,
law and order, etc.); reflect the essence of
law as a measure of human freedom (free-
dom of movement); arise from the essence
of law as a normative-value imperative as
a universally binding specific behavior; are
aimed at forming among citizens a positive
attitude towards the law as a universal
human well-being. Within each group, it is
proposed to consider legal values depend-
ing on the scope: legal values as a specific
expression of general values (freedom, jus-
tice, law-obedience, etc.); legal values that
determine the essence and content of laws
that regulate various spheres of society (le-
gality, legitimacy, etc.); institutionalized le-
gal values that exist in the form of various
social institutions (court, law enforcement
agencies, advocacy, etc.) [7].

Analyzing the system of legal values,
first of all, it is worth starting from the sub-
ject that will use it during the implementa-
tion of its legal choice. In law, the individual
and the state are such players. The princi-
ple of human-centrism, which has taken

a leading place in the Ukrainian legal doc-
trine, encourages putting the hierarchy of
legal values of person in the first place. At
the same time, it should be considered that
the hierarchy of human legal values directly
depends on the needs, which can change un-
der the influence of life circumstances. The
basic human values (which are highly likely
to be manifested in all cultures) are those
representing the universal needs of human
communication (biological needs, the need
for coordination of social interaction and
the requirements for the group function-
ing), united in ten motivationally different
basic types. According to the theory of dy-
namic relations between value types, the
actions performed in accordance with each
type of values may conflict, or conversely,
be compatible with other types of values [8].

The state also faces the difficult task of
enshrining the hierarchy of legal values in
the law that will implement the legal needs
of state as an independent subject of law and
an institution that ensures stability and law
and order on its territory. Such a hierarchy
of values should provide for a block of such
legal values that will be identical to a cer-
tain part of legal values of a single person.

Value-legal attitudes form the core of
the legal position of the individual, as they
allow the subject to realize his own assess-
ment of the object and determine the read-
iness to act on it in accordance with the
existing system of legal values. All human
attitudes, including the legal ones, have the
common features such as:

1) specific objectivity, that is, focus on
a specific object, and in this particular sit-
uation;
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2) vigorous activity, which means the
presence of an immediate readiness to act
in accordance with the assessment and sit-
uation of satisfaction [9].

Consequently, the hierarchy of legal val-
ues depends on the person who will use it
to satisfy the own legal needs. For the state,
this hierarchy is static, since it is normative-
ly fixed in the formal sources of law and acts
as a “legal lighthouse” that highlights a cer-
tain area of social space within which a per-
son will satisfy his legal needs. As for peo-
ple, the hierarchy of human legal values will
be dynamic, since it directly depends on le-
gal needs that will determine a specific life
situation that requires a legal regulation.
According to the human-centrism principle
that is enshrined in the law of most coun-
tries, including Ukraine, considering the
human needs is in the first place, while the
static system of legal values of society will
become a certain guideline for it.

Legal culture will help bring the dy-
namic hierarchy of legal values of people
closer to the static hierarchy of legal values
of the legal system, which should become a
value-legal orientation point for every per-
son. The tasks performed by legal culture
make it possible to rethink the role and im-
portance of state and legal institutions to
ensure sustainable development both at the
everyday and at the scientific level. These
tasks include: the formation of philosophy
of the sustainable development among the
population, understanding of the values
and needs of stakeholders, involvement of
individuals in the system of legal values
and legal support of all activities aimed at
achieving the goals of sustainable develop-
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ment outlined in the outcome document of
the UN Summit on sustainable development
“Transforming our world: the 2030 Agenda
for Sustainable Development” [10]. By in-
volving an individual in the system of legal
values of state, the legal culture carries out
his legal socialization, establishes a certain
balance between his legal values and the le-
gal values of society.

It is well known that the high level of
legal culture of the state’s population indi-
cates a high level of their legal awareness
and willingness to comply with the state’s
requirements regarding their behavior. In
their activities, they will be guided by those
legal values that will become their value-le-
gal attitudes and which a person will in-
clude in the own hierarchy of legal values.
The question arises: what legal values does
a person include? What legal values will a
person perceive as a guide to action? The
answers to these questions depend on ed-
ucation, upbringing, the specifics of a per-
son’s micro-environment and macro-envi-
ronment and their mutual influence.

The state should also join this process,
because the legal values that make up the
static hierarchy are designed to become
the value guidelines in the formation of le-
gal worldview of the individual, which will
contribute to his/her legal socialization,
the acquisition of appropriate legal expe-
rience, the ability to create the own legal
position and defend it. The violation of le-
gal education of citizens by the state gives
rise to various deformations of their legal
consciousness (legal nihilism, legal ideal-
ism, legal infantilism, legal dilettantism,
legal demagogy, legal pragmatism, etc.), it
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introduces an imbalance in public life, by
giving rise to various forms of deviant and
unlawful behavior, the manifestation of
criminal “romance” and lynching, corrup-
tion, distrust of justice, it can ensure the
sustainable development of society and
can also cause the emergence of separatist
movements and threat to the territorial
integrity of the state. Such a state will not
be able to ensure the stable development
of society.

A state that strives to ensure the sus-
tainable development of its society clearly
establishes a static hierarchy of legal values
in the legal system that meet the current le-
gal needs of society at a particular histori-
cal moment, and takes all measures so that
these values take their proper place in the
dynamic hierarchy of values of its citizens,
as well as officials.

Analysis of the “Assembly Resolution
70/1 Transforming our world: 2030 Agenda
for Sustainable Development: United Na-
tions General [1]” has shown that its content
is permeated with legal values that make
up the hierarchy of legal values of both the
individual and society. Among them, there
are the human rights, dignity, rule of law,
justice, equality, non-discrimination, tol-
erance, multiculturalism, gender equality,
responsibility, intolerance to corruption, in-
clusion, etc. All these legal values have been
defined at the international level and they
can be found in the Sustainable Develop-
ment Goals: Ukraine. National report [11].

However, there are a number of legal
values that are not mentioned in these docu-
ments, but they have a significant impact on
the level of legal culture of the population

and ensure the sustainable development of
Ukrainian society. Among them, there are
the virtue, good neighborliness, trust, pat-
riotism, freedom, etc.

Conclusions

Despite the three-dimensional nature of the
concept of sustainable development, which
detailed in 17 goals and 169 tasks, its core is
a person. It is the human that is proclaimed
a high social value in some states, and the
human-centrism has become the dominant
ideology of the 215 century. The values play
the main role in a person’s life that deter-
mine his/her behavior and development.
Values play an equally important role in en-
suring the sustainable development of soci-
ety, by uniting it both to achieve some com-
mon vital interest, and to achieve the global
goal - survival and development. Each area
of public life has its own values, but the legal
values have a special mission - to become
normative regulators of public relations in
any area of public life.

Each state, which wants to effectively
solve the tasks outlined by the internation-
al community to ensure sustainable devel-
opment, first of all should develop a clear
hierarchy of legal values. These legal values
will become the determinants that will de-
termine the proper interaction of various
groups of society on the path to achieving
the Sustainable Development Goals and
solving problems at the national level. In
addition, these legal values should also be-
come a part of the dynamic hierarchy of le-
gal values of each member of society and its
value orientations not only in certain legal
situations, but also in everyday life.
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Kachur

IIpaBOBi LiHHOCTI
AK JeTepMiHAHTH CTAJIOr0 PO3BUTKY CyCHiJILCTBA

Bipa OsieriBHa Kauyp
Kanaujar pyuAU4YHUX HayK, JOLEHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

LlismicTasoropo3BuTKy,0kpecaeHiynifcyMkoBoMyokyMeHTiCamiTyOOH «IlepeTBopeHHs
HAlIOro CBIiTY: Mopsifiok AeHHUU y cdepi ctasoro po3BuTKy o 2030 poky», i Hagasi
3aJIMIIAITHCA TOJIOBHOW MOJEJJII0 PO3BUTKY JJIA yCixX KpaiH cBiTy. CTa/JMi pO3BUTOK
dopMyeThbca | 3a6e3nedyeTbCs PISHUMHU JeTepMiHaHTaMU, cepeJ] IKUX He OCTaHHE Miclie
3aliMaloTh NpaBoOBi IjiHHOCTi. BoHU 3abe3neuyloTh NpaBoOBY ifleHTHUdiKalil0 00’EKTIB,
BU3HAHMUX 6€eHUMApKiHIOBUMH OpiEHTHUPAMU CTAJIOT0 PO3BUTKY, Ta GOPMYIOTH L[iHHICHO-
npaBoOBi opieHTAli]l CY6'EKTIB, AiAJIbHICTh IKUX CIPSIMOBaHA HA BUKOHAHHS [[UX 3aB/IaHb.
BigcyTHiCTb cmiJibHOI CHCTEMH NpPaBOBUX I[iHHOCTeH NPU3BOAUTH A0 Jedopmarii
NpaBOCBIJOMOCTI HaceJleHHf, NaHYBaHHs HITIJIICTUYHUX BifIHb, YHEMOXJIUBJIIOE
JIOCSITHEHHS CTaJIOCTi Ta cTabisibHOCTI y cycninibcTBi. ToMy HasiBHICTb €AMHOI IjiHHICHO-
NpaBOBOI MapaJUrMu € KOHCOJiZAYIOUYUM GaKTOPOM YKPaiHCHKOTO CYCIiJbCcTBa, popMye
NO3UTHBHE CTaBJIeHHs CYyG’eKTiB [0 MOJIITHUKO-NIPaBOBOrO XKHUTTA KpaiHW, clpuse Ix
NpaBoBill coniaJsizanii Ta BUpOOGJIEHHIO HaJsieXHOi HpaBoBoi mo3unii. Lle go3BoJsse
JLOCATHYTH coljiaJIbHOI cipaBeiJIMBOCTi, po36yAyBaTH 3acay iHK/JII03UBHOI'O PO3BUTKY,
3a6e3MeYuTH BEPXOBEHCTBO IpaBa, BUKOPIHUTHU KOPYIIil0 Ta BiAHOBUTHU JAOBipy A0
JleprKaBH Ta il iIHCTUTY i}, 3MII[HUTH COI[iaJIbHY 3TYPTOBAHICTb, 3a0€3MeYUTH B3aEMO/ 10
Jlep>KaBHUX OpraHiB 3 'POMa/iCbKICTIO Ta CAMOOPraHi3yBaTHU AidAbHICTb rpoMazsaH. Cepef,
IPaBOBUX IIIHHOCTEH, IKi CIPUAIOTH JOCATHEHHIO L{i/1el CTaJIoro pO3BUTKY Ta CTAaHOBJATH
dyHAMeHT NpaBoOBOI KYJbTYpH, 0CO6IMBE Miclie 3aliMalOTh JIIOJUHA, CIPaBe/JIUBICTD,
cB06O/1a BiAIIOBiJa/IbHICTD, PiBHICTD, MAaTPiOTHU3M, BipOTEPIUMICTh TOII0

Kamwwuoei cnoea: xuTTeBUM BUOip, mpaBoBa KyJAbTypa, IpaBoBa MO03HUIlis, NpaBOBi
LIHHOCTI, IIHHICHO-IPaBOBI OPIEHTHUPH, CTAJIMU PO3BUTOK, L[iHHICHO-IPaBOBI YCTaHOBKH
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with the tasks of agrarian law as a branch. It is stated that the majority of scientists
introduce a two-level differentiation of the principles of agrarian law into the general
and sectoral (special) ones. Attention is also paid to the lack of principles of inter-sectoral
level in most of the systems proposed today, which leads to unnecessary duplication at
the level of sectoral (special) principles. At the same time, it is criticized the identification
of general legal and constitutional principles used in the theory of agrarian law. It is
substantiated the introduction of a six-level structure of the system of principles of
agrarian law in the context of general one (international and national (constitutional),
inter-sectoral, sectoral, sub-sectoral, institutional and sub-institutional principles)

Keywords: agrarian law, principle, principle of agrarian law, system of principles of agrarian

law, structure of principles of agrarian law

Introduction

Legal principles gained a well-deserved
recognition as one of the fundamental
categories of legal science. Having an ob-
jective nature, the principles of law are
the basis for the formation of a normative
array, its structuring and further improve-
ment. In other words, the principles of law
are a pointer that a rule-maker of any lev-
el (without exception) should strictly fol-
low, because otherwise the created norm
will have an excessive subjectivity, not
responding to the social relations that it
is intended to regulate. The consequence
will be the absolute ineffectiveness of such
a rule. The agrarian law is no exception in
this mechanism, which provides the re-
search on the principles of agrarian law
with an extraordinary level of relevance.
The following scientists and lawyers
in agricultural sector turned to the topic
of principles of agrarian law: A.M. Stativ-
ka [1], G.I. Savchenko [2], M.Ya. Vashchy-
shyn [3], V.V. Knysh [4], N.V. Kravets [5] and

other. However, when starting to cover the
problem of principles of the modern agrar-
ian law, first of all it is worth paying at-
tention to the lack of unity and significant
differences between the author’s individu-
al positions when formulating a system of
such principles, both in the qualitative and
quantitative aspects.

Therefore, the purpose of the article is
to reveal the general features of modern
principles of agrarian law

Results and Discussion

V.1. Polyanska [6] explains the specified po-
sition of the uncertainty of the agrarian law
principles due to the dynamicity of agrarian
relations, on the basis of which these prin-
ciples arise. However, the problem lies pri-
marily in the opposition of objective-subjec-
tive beginnings in the nature of the agrarian
law principles, as well as legal principles in
general. According to the conceptual con-
clusion of A.L. Zakharov [7], the principles
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of law are objective in content and subjec-
tive - in form, because they are the product
of the conscious creativity of legislator, and
the task of science is only to “discover” the
principles embedded in the law, rather than
to “invent” them, as well as to show their
role, meaning, content and functioning. The
formal side of subjectivity is the formation
of principles by scientists, based on their
qualifications, life experience and situation-
al vision, which are different for everyone. It
is also worth considering the scientist’s de-
sire to invent something own original.

That is why, there is such a discrepancy
in the formation of system of the principles
of agrarian law, when the objective reality
is passed through the subjective filter of
the researcher’s personal legal culture. At
the same time, if the subjective form does
not correspond to the objective content (i.e.
when a legal principle is formed contrary
to the requirements of objectivity), such a
principle cannot be realized in a normative
activities. The current norms (but inactive
ones) will be the result of normative activi-
ties, as it has been mentioned above.

From the side of significant subjectivity
ofthe author’s formulations, itisadvisable to
once again return to the remarks expressed
by G.I. Savchenko [2] regarding the discrep-
ancy between the principles proposed by
individual scientists and their essence and
level. It is worth agreeing with the proposal
regarding the recognition of the following
tasks of agrarian law: the completeness of
legal regulation of agrarian relations, the
continuous improvement of the mechanism
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of legal regulation of agrarian relations and
the increase in the efficiency of state regu-
lation of the agrarian sector of the economy.
As for the other components of the proposal
by G.I. Savchenko [2], it is worth mentioning
the precaution. Indeed, the listed principles
are not special, but at the same time, they
are not the tasks of agrarian law. According
to the results of dissertation research by
A.L. Zakharov [7], he refers the following
principles to inter-sectoral ones: the prin-
ciples of freedom of contract, freedom of
labor, legal protection of entrepreneurship,
recognition and protection of all forms of
ownership, dispositivity, freedom of eco-
nomic activity, support and protection of
competition. The security of subjective
rights of participants in agrarian legal re-
lations, the comprehensive protection and
strengthening the forms of ownership in
the agro-industrial complex and organiza-
tional and legal forms of managing of agri-
cultural producers should be allocated to a
subsystem of inter-sectoral principles.

At the same time, almost all of the
above-mentioned approaches at its best
provide for only a two-level differentiation
of the principles of agrarian law into the
general and sectoral (special) ones (except
for M.Ya. Vashchyshyn [3], who refers the
principles of land law mainly to inter-sec-
toral ones), which are designed to ensure
the rational use and protection of agricul-
tural land. In the field of agrarian and labor
relations, M.Ya. Vashchyshyn proposes to
consider the principle of optimal combi-
nation of unity and differentiation of legal
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regulation. According to this scientist, the
private law sphere is characterized by the
principle of granting the agricultural pro-
ducers the right to freely participate in
contractual, entrepreneurial, economic and
other relations, unless this is prohibited by
the law [3]. Certainly, not all inter-sectoral
principles are considered, but the fact itself
regarding the proposal to single out anoth-
er classification rubric is acceptable, which
allows regularizing both the scope of sec-
toral principles due to their redistribution
to the inter-sectoral level, and also objec-
tifying the general structure of the princi-
ples of agrarian law.

For example, the principle of equali-
ty is positioned as one of the fundamental
constitutional requirements [8], which is
confirmed by the content of the provisions
of the Constitution of Ukraine regarding
equality: human and citizen rights (Arti-
cles 21, 24), associations of citizens (Arti-
cle 36); types of entrepreneurial activity
(Article 42), choice of profession and labor
activity (Article 43), forms of ownership
(clause 5 of Article 116), etc. Thus, the prin-
ciple of equality, being general, becomes in-
ter-sectoral when projected on a separate
sphere of social relations.

In addition to equality, the general
principles include justice, freedom and hu-
manism [9]. All these principles have been
widely used in the author’s individual ap-
proaches, and as a result, in different vari-
ations of the sectoral principles of agrarian
law. In particular, the principle of justice
has been differentiated into the following

principles: ownership of land that belongs
to agricultural producers; real guarantee
of the subjective rights of country people
as citizens of Ukraine and as subjects of
agrarian relations; the priority of social de-
velopment of the village. Accordingly, the
principle of freedom was embodied at the
sectoral level in the principles of freedom
of agricultural entrepreneurship, economic
and legal independence, self-management
of production and economic activities, ex-
pansion of the system of legal guarantees
for the freedom of agricultural entrepre-
neurship, non-interference of government
authorities in the production and econom-
ic activities of agricultural producers, etc.
In turn, the general principle of equality
became the basis for highlighting the sec-
toral principles of equality of participants
in agrarian legal relations, equality of the
ownership forms and organizational and
legal forms of management. Finally, the
principle of humanism was implemented
in the agrarian and legal principles of en-
suring the right of citizens to adequate,
high-quality, environmentally safe nutri-
tion in accordance with medical standards,
as well as ecologization of agriculture.
Certainly, the allocation of general
principles of the law with further imple-
mentation in constitutional legislation is
clearly not enough for objectification of
features of agricultural production, which
logically requires further differentiation
at the levels of inter-sectoral and sectoral
principles. The question arises only about
the boundaries of such differentiation, that
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is, the determination of sufficiency or in-
sufficiency of the inter-sectoral principles
for the creation of effective arrays of norms
of agrarian legislation, which, accordingly,
will entail the need to form and implement
the next sectoral level.

Based on the fact that agricultural pro-
duction activity is a special type of eco-
nomic activity along with industry, trade,
transport, etc., the principles of economic
law are the inter-sectoral ones in agricul-
tural law. Among the latter ones, it is advis-
able to distinguish between the principles
of freedom of economic activity, initiatives
and enterprises within the state econom-
ic order, equal protection of the rights of
all economic entities by the state; limiting
the intervention of state authorities in eco-
nomic activity [10]. The existence of these
inter-sectoral principles deprives it sense
to separate the relevant sectoral principles,
as is it has been done in many of the afore-
mentioned classifications, given the lack of
their agrarian legal specificity. In addition,
there is no need for the principle of freedom
of agricultural entrepreneurship, which is
fully covered by the inter-sectoral principle
of freedom of entrepreneurial activity; al-
though in the civil encyclopedic literature,
it is referred to the constitutional princi-
ples [11]. At the same time, despite the ex-
ternal inter-sectoral nature, the principle
of agriculture ecologization is not such, and
moreover, the sectoral principle of ensuring
the right of citizens to adequate, quality, en-
vironmentally safe and sufficient nutrition
is not a subject to any replacement for the
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principles of higher levels. The deep and in-
dispensable agrarian legal specificity is the
criterion for the necessity of distinguishing
the stated principles at the sectoral level.
This specificity is a kind of conditional line
of differentiation between the inter-sec-
toral and sectoral principles: the latter ones
have the right to exist only if it is availa-
ble. In view of this criterion, the following
principles are indispensable: the sectoral
principles regarding the consideration of
features of agricultural activities, ensuring
the food security of the state and ensuring
the innovative development of agriculture.

The list of principles of the EU agrarian
law presented in the agrarian and legal pub-
lications is indicative:

* common market;

« preferences for Community farmers;

« financial solidarity;

* stability of legal regulation;

* non-discrimination;

* proportionality;

* open market economy with free com-
petition;

* caution [12].

Considering the above-mentioned, the
stated principles of the EU agrarian law are
inter-sectoral, common to all branches of
material production, since they are devoid
of any agrarian legal specifics.

The identification of general legal and
constitutional principles [1] used in the the-
ory of agrarian law causes certain remarks,
because the latter ones are important only
for the national system of law, while the gen-
eral principles extend beyond the national
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boundaries. Thus, as it is stated in special
studies, the understanding of general prin-
ciples appeared for the first time precisely
in the international law [13]. At the nation-
al level, they really find their embodiment,
first of all, in the Constitution of Ukraine.
However, at the same time, they deepen sig-
nificantly due to the fragmentation into a
much larger number of national principles.
In particular, S. Pogrebnyak [9] illustrates
this trend on the example of general princi-
ple of equality, implemented in the Consti-
tution with the help of four interconnected
principles: equality before the law, equal-
ity before the court, equality of rights and
freedoms of person and citizen, equality of
duties of person and citizen. This predeter-
mines the need to differentiate the general
array of principles of agrarian law at the in-
ternational and national levels. Moreover,
only in this case, the national level of gener-
al principles will acquire identity with the
constitutional one.
As for the
structure of the system of principles, it
should be mentioned the following: accord-
ing to M.Ya. Vashchyshyn [3], the structure
that combines the general legal and sec-
toral (special) principles is the tradition-
al structure for each branch of law. At the
same time, the undoubted positive factor
is the expansion of this structure proposed
by it, due to the inter-sectoral principles, in
particular the land law, designed to ensure
the rational use and protection of agricul-
tural land, agro-labor, in which the optimal
combination of unity and differentiation

structural-hierarchical

of legal regulation is considered, as well
as the private-legal principles of freedom
of participation in the contractual, entre-
preneurial and economic relations [3]. At
the same time, the institutional princi-
ples are not mentioned for some reason.
N.V. Kravets [5] has made an attempt to
unify different approaches, she demon-
strated her vision of the system of princi-
ples of agrarian law through a four-level
structure that combines general legal, in-
ter-sectoral, sectoral (special) principles
of agrarian law and the principles of indi-
vidual agrarian legal institutions. In gen-
eral, this is a logical structure that gener-
ally reflects the internal structure of the
legal system, except fort the sub-branch
level. Moreover, in some few publications
devoted to sub-sectors as the elements of
the system of law, the presence of the own
principles is perceived as one of the signs
of the law sub-sector [14]. The ignoring of
sub-sectoral principles is explained by the
insufficient study of this issue both at the
general-theoretical and sectoral levels. In
addition, it was accompanied by the devel-
opment of principles of the agrarian-inno-
vation legislation [4]. Without resorting to
a content-related analysis of these prin-
ciples, it should be pointed to a certain
logical incompatibility between the sub-
branch of law and the principles of legis-
lation intended to constitute it, instead of
bringing precisely the principles of law of
the sub-branch level.

The complex dissertation research
performed by H.A. Grigorieva [15] looks
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much more organic from this side. She pro-
posed and substantiated the formation of a
sub-branch of agricultural-protection law
in the structure of agrarian law, as well as
presented a system of its principles (sys-
tematic nature of state support, guaran-
teed state support, differentiation of state
support, environmental priority, transpar-
ency of agro-protective procedures). This
allows transferring the sub-sectoral level
of principles of the agrarian law from theo-
retical stage to a practical one, which gives
the grounds for introducing another level
of organizing the system of the agrarian
law principles. At the same time, it is worth
considering in the theory of agrarian law
the already completed development of a
number of sub-institutional principles of
legal regulation of the cultivation and sale
of sunflower seeds [16], beekeeping [17],
the development of housing and communal
services in the village [18], the production
and sale of milk and dairy raw materi-
als [19], investments in the social develop-
ment of village [20], insurance of agricul-
tural products with state support [21],
organic agricultural production [22], etc.
Given the above-mentioned, as well as the
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ever-increasing dynamism of the develop-
ment of modern agrarian relations, accom-
panied by an adequate complication of the
structure of the agrarian law system, the
introduction of a six-level structure of the
system of principles of agrarian law in the
context of general ones (international and
national (constitutional), inter-sectoral,
sectoral, institutional and sub-institution-
al principles) is quite reasonable.

Conclusions

To date, it should be noted the lack of uni-
ty and significant differences between the
author’s individual positions in formulating
the system of principles of agrarian law. The
reason for this situation, first of all, is the
predominance of subjective component in
the formation of principles, which leads to
their diversity. The structure of the system
of principles of agrarian law has not been
studied enough. Therefore, it is currently
relevant to introduce a six-level structure
of the system of principles of agrarian law
in the context of general ones (internation-
al and national (constitutional), inter-sec-
toral, sectoral, sub-sectoral, institutional
and sub-institutional principles).
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3araJibHi 0C00JINBOCTI
CHCTEMHU NPUHLUIIB arpapHoOro npasa

Bosioaumup MuxaisioBu4 EpMoJIeHKO
JlOKTOp IOpUANYHUX HAyK, Ipodecop, yieH-kopecnoHAeHT HAIIpH Ykpainu
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y cTaTTi po3risaAalThCs 0COOJIMBOCTI CUCTEMHU CyYaCHUX NPUHLUIIIB arpapHOTo MpaBa.
3BepTaeThCcsa yBara Ha BificyTHicTb €JHOCTI Ta 3HA4YHiI poO36GIXKHOCTI MiK OKpeMUMH
aBTOPCHbKUMHU NO3ULiAMU IPU GOPMYJIIOBAHHI CUCTEMH TaKUX PUHIIUIIIB K ¥ AKICHOMY,
TaK iy KiJIbKicCHOMY acnekTax. Po3kpuBa€eTbCa NpUYMHA TAKOT0 CTAHOBUILA, KA M10JIATa€e
y NPOTUCTOAHHI O0G’€KTUBHO-CYG'€KTHUBHUX HayaJ y NpPUPOJI NPUHLUIIB arpapHoro
npaBa. CaMe nepeBakaHHsI CY6'€KTUBHOI CKJIaZ0BOi i MPU3BOAUTH IO pi3HOMaHITHOCTI
3alpONOHOBAaHUX HAyKOBISMHM NPUHLMIIB, fKi Tpeb6a He BUrajJlyBaTH, a BiAKPUBATH.
HeBigmoBifHicTh Ccy6’€eKTUBHOrO 6ayeHHS BYEHUX OO'€KTUBHINM NpUpOAI MPUHIUMIB
3yMOBJIIOE HEJJiEBICTb HOPM, SIKi € HACJIiJKOM BTiJIeHHs TAKUX IPUHIUIIB y HOPMAaTUBHUHN
MacuB. HesiocTaTHIN piBeHb PO3KPUTTS TEOPETUYHUX HI0AHCIB pOpMYyBaHHS NPUHLUITIB
arpapHoro npasa NPU3BOAUTD [0 IX OTOTOXXHEHHA i3 3aBJJaHHAMM arpapHoro npasa fK
rany3i. KoHcTaTyeThbcs, 10 6i/1bIIICTh YUeHUX 3a1POBa/LKY€E A BOPiBHEBY AUdepeHIialLito
NPUHIMIIIB arpapHOTro IpaBa Ha 3araJjibHi Ta rajyseBi (cneniasibHi). 3arocTpro€eThCs
TAKOX yBara Ha BiZICyTHOCTI y 6i/JIbIIOCTi MPOMOHOBAHUX ChOTO/IHI CUCTEMaX MPUHIUITIB
MiKraJjiy3eBoro piBHs, IO NPHU3BOJUTL J0 HENOTPiOHOro Ay6JIIOBaHHS Ha PiBHI
rajyseBuX (cneniaJbHUX) NPpUHLUNIB. [IpH LIbOMY KPUTHUKYETbCS 3aCTOCOBYBaHe B Teopil
arpapHoro InpaBa OTOTOXXHEHHSl 3araJlbHONPaBOBUX | KOHCTUTYLiMHUX NPUHLUIIB.
OGrpyHTOBYETbCSI BIPOBA/)KEHHS LIECTUPIBHEBOI CTPYKTYPU CUCTEMH MNPUHLUIIIB
arpapHoro mpaBa y po3pisi 3arasbHuUX (Mi>kHapoAHi i HalioHa/bHI (KOHCTHUTYI[iHHI),
MiKrajy3eBUX, Trajy3eBUX, NiAraay3eBUX, IHCTUTYUIHHUX 1 CyGIHCTUTYUiHHUX
NPUHLUIIIB

Knmwyoei cnoea: arpapHe npaBo, NPUHIMI, HPUHLIUI arpapHoro mnpaBa, CUCTeMa
NPUHLUIIB arpapHoOro nNpasa, CTPYKTypa NPUHLUIIB arpapHOro npasa
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The experience of peculiarities of legal regulation of ecotourism
in Poland is being studied, since Poland is the western neighbor
of Ukraine and it has passed the European integration path. Thus,
the application of Poland’s positive experience in the issues of
legal regulation of using the natural resources for the needs of
ecotourism will be really useful. In particular, special attention is
paid to the issues of a clear definition of the ecotourism concept
(rural green tourism), the purpose of ecotourism is determined; in
addition, this scientific article directly analyzes Polish legislation;
it is possible to determine the main criteria that delimit eco/
rural green tourism from other types of tourism. In general, it is
determined that Poland’s experience regarding the legal regulation
of ecotourism and the use of natural resources for the needs of
ecotourism is quite progressive, since the legislation contains
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a number of provisions that regulate various issues that are not regulated in Ukraine.
Therefore, this scientific article also identifies certain aspects of the legal regulation

of ecotourism (rural green tourism) in Poland, which can be useful for Ukraine. In this

scientific article, there are proposals that can be tested by the domestic legislator in the
process of forming legislation on the use of natural resources for the needs of ecotourism

Keywords: ecotourism, legal regulation of ecotourism, eco-touristic resources, ecotourism
legislation of Ukraine, ecotourism legislation of Poland

Introduction

The European experience of functioning
of the ecotourism sphere clearly demon-
strates that the sphere of ecological tour-
ism (in accordance with a rational organ-
ization) has a real opportunity to provide
about 30% of the total income from the
tourism industry. Nevertheless, the sphere
of ecotourism in Ukraine brings even less
than one percent of the profit for today.
The above-mentioned fact clearly indicates
the untapped potential of ecotourism [1].
The author believes that the lack of proper
legal regulation of relations in the field of
ecotourism is one of the problems of such
a situation with ecotourism in Ukraine. In
this regard, the consideration of positive
experience of the European states in the le-
gal support for the use of natural resources
in ecotourism is extremely relevant, since
this will potentially solve both the legal
and organizational problems that hinder
the development and evolution of the ecot-
ourism industry as a whole. In connection
with the afore-mentioned, it is necessary
to analyze the world experience in the le-
gal regulation of ecotourism.

The following scientists studied the
experience of Poland in the legal regula-
tion of ecotourism: E. Arazna and A. Babu-
chowska [1], 0.A. Dudziak [2], Yu.V. Zinko
and M.I. Rutynskyi [3], N.M. Stupen [4] and
others.

Results and Discussion

According to the author, exploring the pos-
itive experience of European states in the
legal support for the use of natural resourc-
es in ecotourism, the experience of Poland
seems to be the most appropriate, since Po-
land has made really significant progress in
the development of ecotourism. This was
the result of a perfect state policy in the
field of tourism, and accordingly, the legal
support of relations in the tourism industry,
including ecotourism. In addition, the expe-
rience of Poland will be useful for Ukraine,
because Poland is the western neighbor of
Ukraine, and accordingly, the natural and
climatic conditions are approximately the
same for the development of ecotourism.
First of all, it should be noted that eco-
tourism in Poland began to emerge in the
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early 90s of the last century due to the ac-
tive support from the state [2]. At the same
time, it is worth noting that there is no spe-
cial profile law on ecotourism (rural green
tourism) both in Ukraine and in Poland.
However, in contrast to Ukraine, the rural
tourism (agro-tourism) is quite qualitative-
ly regulated by the Law of Poland “On Tour-
ist Services” (analogous in Ukraine to the
Law of Ukraine “On Tourism”).

Exploring the experience of Poland, it
is worth noting that the concept of rural
tourism (agro-tourism) is enshrined at the
legislative level in Poland. Thus, agro-tour-
ism (rural tourism) is a form of relaxing in
conditions close to the countryside. That is,
it can be the joint activities of people who
provide housing, and accordingly, such
activities are presented as an alternative
source of income for agriculture, the rural
population [3].

Thus, according to observations, the ru-
ral tourism in Poland covers all manifesta-
tions of tourism activities, which is carried
out in the rural areas, and accordingly, the
use of natural resources for the needs of
rural areas. At the same time, the presence
of this type of tourism is evidenced by the
fact that the following descriptive terms are
found in the various legal acts of Poland: the
“rental of premises for farmers” or “other
agricultural services associated with the
stay of tourists”. In addition, it should be
noted that the Article 38 of the Law of Po-
land “On hotel services and services of tour
leaders and tourist guides” of 29 August,
1997, states that the premises rented from

Law. Human. Environment. 2021. Vol. 12, No. 3

farmers or places for installation of tents
on farms can be yet another amenities in
which the hotel services can be provided
(if these establishments meet the minimum
equipment requirements) [4]. It should also
be noted that according to Art. 6 of the En-
trepreneurs Law of 6 March, 2018, a farmer
who provides services in the field of rural
tourism (that is, actually provides tourists
with rooms for rent, foodstuffs, as well as
provides other farm accommodation servic-
es) is exempted from the obligation to regis-
ter economic activities [5].

Thus, it can be seen that the concept of
ecotourism in Poland is unknown, but the
term “rural tourism” (agro-tourism) is used
at the legislative level. At the same time,
some legislative acts detailize the specif-
ics of this type of tourism. In the process
of this research, it has been given various
approaches regarding the correlation of the
concepts of rural/ecological/ agro-tourism.
According to the author, despite the target-
ed differences between them, they all have
a common legal nature.

In addition, when exploring the fea-
tures of legal regulation of the use of natu-
ral resources for the needs of ecotourism,
it is important to pay attention to its goal.
According to Polish scientists, the purpose
of rural (green) tourism is to promote the
tourism primarily in the rural and moun-
tainous areas, as well as the development
of local residents, increasing the incomes
of population, the production of souvenirs,
increasing the attractiveness of rural and
mountainous regions of the state, including
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an increase in the price of agricultural land,
and accordingly thus increasing the cost of
agricultural land, the development of rural
infrastructure, the support for develop-
ment of ecotourism models [6].

Thus, it can be seen that rural tourism
in Poland is tied to the respective territo-
ries - villages and mountainous areas. In
turn, the ecotourism in UKraine is not tied
directly to rural areas for today. However,
the draft of Law “On rural and rural green
tourism”. No. 5206” provides that rural
tourism is primarily a type of relaxing tour-
ism, which provides for the temporary stay
of tourists in the countryside (village) [7].
Therefore, in this aspect, it is considered
that introduction of such a term into the
legislation on ecotourism in Ukraine clearly
outlines at the legislative level an indication
that ecotourism is carried out exclusively in
rural areas. Thus, in this case it is possible
talking about the use of the Polish experi-
ence of zoning of the rural green tourism.

According to 0.A. Dudziak [2], the goal
of ecotourism (rural green tourism) in
Ukraine is similar to that in Poland. How-
ever, unfortunately, it is impossible to say
that country people are primarily engaged
in ecotourism, since they do not detailize
that they are engaged in ecotourism, but
register their activities as other types of en-
trepreneurial activity. All this due to the ab-
sence of legislation regulating relations in
the field of using the natural resources for
the needs of ecotourism.

Therefore, in fact, there is areal need in
Ukraine to adopt a special Law that would

clearly regulate the issues of ecotourism
activities.

At the same time, by analyzing the Pol-
ish legislation, it is possible to determine
the main criteria that distinguish ecologi-
cal/rural green tourism from other types
of tourism. Thus, in Poland, ecotourism (ru-
ral green tourism) is considered as a form
of generally recognized cognitive tourism,
and its key goal is the desire of tourist to
feel the interaction with nature, its features
and phenomena. The ecotourism differs
from other types of tourism according to
the following criteria:

« the form of active study of territories,
which are of a great natural and cultural
value;

« providing income for the effective pro-
tection of cultural and natural heritage, and
bringing the real economic and social in-
come to the rural population;

* knowledge of natural ecological sys-
tems and cultural specifics of local commu-
nities [8].

Conclusions

Thus, it can be concluded that the expe-
rience of Poland can be really useful for
Ukraine, since Poland clearly defines the
concept of rural tourism (agro-tourism),
defines the goals of this type of tourism,
regulates the issues related to the activ-
ities of rural residents in the field of rural
tourism and defines the criteria for distin-
guishing the rural green tourism from other
types of tourism. The regulatory and legal
framework (that will be created in the fu-
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ture to regulate relations in this relatively considering the prospective development
new sphere of activity of rural owners for of rural settlements of the state, as well as
Ukraine) should correspond to the modern harmoniously fit into the current Ukraini-
realities of the Ukrainian village and should an legislation and not contradict the Law of
be aimed at solving important problems, Ukraine “On Tourism”.
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0c0o6/IMBOCTI NPABOBOI0 pery/jlBaHHs eKOTypu3my B [losibiii:
NnepCcrneKTUBHM AJ1d YKpaiHu
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JlOKTOp IOpUANYHUX HAyK, Ipodecop, yieH-kopecnoHAeHT HAIIpH Ykpainu
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03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AnboHa BanepiiBHa ’Kypuna
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HauioHanbHM# yHiIBepcUTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHSA YKpaiHU
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AHomayis

JocaifxyeTbcs A0CBij 0CO6JIMBOCTEN TPABOBOTO peryloBaHHS eKoTypu3My B [losblij,
ockinbku [losibla € 3axifHUM cycifioM YKpaiHU Ta npoiliia eBpoiHTerpalinHui misx
TO BIZNOBIJHO 3aCTOCYBaHHSI MO3UTUBHOro AocBiay [losbuii B NUTaHHAX MPaBOBOTO
pery/oBaHHS BUKOPHUCTAHHS NPUPOJHHUX PecypciB s moTpeb eKOTypusMy Oyze
JificHO KOpUCHUM. 30KpeMa, 0COOJMBY yBary Npu/iJieHo NUTAaHHAM YiTKOr0 OKpecJieHHS
HNOHATTS eKOTYPHU3MY (CiJIbCbKOT0 3eJIEHOT0 TYPU3MY), BU3HAYAETHCS MeTa EKOTYPU3MY,
TaKO0X B JlaHiM HayKOBil cTaTTi 6e3nocepeJHbO aHAJI3YETHCS MOJbCbKE 3aKOHO/IAaBCTBO
MO>XHa BHU3HAYUTH OCHOBHI KpHUTepii, AKi BiIMEXOBYIOTb €KOJIOTIiYHHUHU / CiJIbCBKHUU
3eJleHUU Typu3M Bij iHIIUX BUJIB TypusMmy. B nisomy, BusHauyeno, uo gocsif Iosabugi
1110710 IPaBOBOT0 PEry/JIOBaHHA eKOTYPHU3MY Ta BUKOPUCTAHHS IPUPOJHUX PeCYpPCiB A4
NOoTpeb eKOTYPU3MY € JOCUTh TPOTPECUBHUM, OCKiJIbKU 3aKOHO/LaBCTBO MiCTUTb HU3KY
M0JIOXKEHD, SIKi BperyJIbOBYIOTb Pi3Hi MUTAHHS, IKi HE Bpery/boBaHi B YKkpaiHi. Came ToMYy,
B JaHill HayKoBi CTAaTTi BU3HAYEHO TAKOX OKpeMi aclIeKTHU MPaBOBOTO peryJoBaHHS
eKoTypu3My (cisibcbkoro 3esieHoro Typusmy) [losbiyi, ki MOXYTb BifjmoBigHO O6yTH
KOPUCHUMH AJis1 YKpaiHd. B faHiil HayKoBiM CcTaTTi B LjiJIOMy HaBeJeHO MPOMNO3HUILLi],
0 MOXYThb 6yTH anpo6oBaHi BiTUM3HSAHUM 3aKOHOJaBLeM B mpoleci ¢opMyBaHHS
3aKOHO/aBCTBA PO BUKOPUCTAHHS NPUPOAHUX PECYPCIB AJil IOTPed eKOTypU3My

Kamwuoegi caoea: exoTypusM, NpaBOBe peryjlOBaHHfA eKOTYPU3MY, €KOTYPUCTHUYHI
pecypcH, eKOTYPUCTHYHe 3aKOHOJABCTBO YKpalHH, eKOTypHUCTHUYHE 3aKOHOJABCTBO
[Monpuri
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the basic principles in the mechanism of legal regulation of institutional and functional

support of agricultural relations

Keywords: legal regulation, agrarian sector, agrarian business, deregulation, State agrarian
register, public administration, optimization of public administration

Introduction

According to O.H. Bondar [1], Ukraine has
become a scene of numerous reforms of dif-
ferent content, significance and areas of im-
plementation since its independence. This is
a completely natural phenomenon, since the
state is developing the new socio-economic
structure, the legal system, the organization-
al and legal mechanisms of public adminis-
tration, the system of local self-government,
the humanitarian sphere, etc. [1]. The de-
regulation of agricultural business is one of
the key reforms in the agrarian sector, which
is one of the main elements of the new de-
velopment model of Ukraine in the modern
conditions, as well as an integral part of Eu-
ropean integration. According to the Decree
of the President of Ukraine dated January
12, 2015 Ne 5/2015 “On the Sustainable
Development Strategy “Ukraine-2020", the
deregulation is not a goal in itself, but it is
a necessary tool with the mission to radical-
ly improve the business climate and invest-
ment climate in Ukraine; it is also a factor in
creating new workplaces and improving the
qualitative standards of living.

This problem was raised, in particular, in
the works of scientists in the field of agrarian
law, such as: H.A. Grigorieva, V.M. Ermolen-
ko, H.S. Kornienko, M.A. Kopytsa, V.V. Nosik,
A.M. Stativka, V.Yu. Urkevich and others.

The purpose of the article is to highlight
the legal issues of deregulation of the agri-
cultural business in Ukraine through the
analysis of current legislation and scientific

sources, highlighting the main approaches to
deregulation of agricultural business and de-
termination of the main directions.

Results and Discussion

The modern deregulation of agricultural busi-
nessis duetoanumber of objective and subjec-
tive factors, including: the decentralization of
power, the presence of an excessive number of
requirements for agricultural producers and
licensing procedures in the field of agricultur-
al production, the high proportion of the shad-
ow agricultural economy, the need to form a
highly effective and competitive agricultural
sector of the economy on the domestic and
foreign markets, ensuring the economic and
food security, fighting against corruption and
raiding in the agricultural sector, completing
the agrarian and land reforms, adapting and
harmonizing the agricultural legislation to the
level of EU legislation and WTO requirements
and other factors, which indicate the need to
review the state role in regulating the agri-
cultural relations. The separate elements of
the deregulation of economic activity in gen-
eral and the agricultural business were en-
shrined in the Law of the Ukrainian SSR “On
the economic independence of the Ukrainian
SSR” dated August 3, 1990 Ne 142-XII and the
Concept of transition of the Ukrainian SSR
to the market economy dated November 1,
1990, in which the deregulation manifested
as a decrease in the overregulation of econo-
my and a certain liberalization of the market.

Law. Human. Environment. 2021. Vol. 12, No. 3
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Later, the role and importance of state
in the legal regulation of agro-sphere, the
level of its influence on the development of
agrarian relations and the boundaries of in-
tervention were constantly changing at each
historical stage of the development of agrar-
ian relations. This is about the following evo-
lutionary directions in the development of
agrarian relations: the formation of new or-
ganizational and legal forms of management
in agriculture, the denationalization and pri-
vatization of lands, the restructuring of non-
state agricultural enterprises, the develop-
ment of agricultural market infrastructure,
gaining the WTO membership, etc.

The active processes of deregulation in
the economic sphere in Ukraine began with
the adoption of the Decree of the Cabinet
of Ministers dated January 28, 2015 Ne 42
“Some issues of deregulation of economic
activity”. The main goal of the reform of de-
regulation of the economy of Ukraine was as
follows: the deregulation of entrepreneurial
activity, bringing the Ukrainian legislation in
line with the European legislation, as well as
entering the top-30 of the Doing Business
rating by 2020. The ultimate goal is to attract
the local and international investments to
the economy. Today; it is possible to observe
a steady trend of improving business condi-
tions. In particular, in 2014-2019, Ukraine
rose in the ranking by 24 positions (2014 -
112% place; 2017 - 76" place; 2019 - 71+
place). Now, Ukraine occupies 64" place, and
according to government forecasts in 2021,
Ukraine can rise by at least 10 positions in
the Doing Business ranking [2].

At the same time, despite the positive
developments in the field of legal regulation
in the Ukrainian economy and the agricul-
tural sector, the regulatory environment re-
mains “complex, sometimes contradictory,

Law. Human. Environment. 2021. Vol. 12, No. 3

as well as has many outdated norms that do
not make sense both from the economic per-
spective, and from the point of view of com-
mon sense” [3].

In the dictionaries and specialized liter-
ature, the deregulation (from de... and the
Latin “regula” - norm, rule) is interpreted
as the abolition of norms, rules, forms and
methods of regulation; cancellation or re-
duction of state regulation in a certain area
of public relations; reducing state control
over business, for example, for stimulation
of free competition on the market. Deregu-
lation of the economy is considered as a set
of measures of state influence on the mech-
anism of social reproduction, and a decrease
in the administrative and legal regulation of
economic relations, as one of the main direc-
tions for reforming and optimizing the state
management of the economy, which implies
a gradual departure from the direct regulato-
ry role of the state [3].

There is no definition of the term “de-
regulation” in the Ukrainian legislation. The
normative legal acts, which are adopted in the
field of deregulation of the agricultural busi-
ness, do not always operate with this concept;
but this term is used in the regulatory legal
acts as a synonym for deregulation and it is
understood as a simplification of conditions
for doing business (Resolution of the Cabi-
net of Ministers of Ukraine dated January 28,
2015 Ne 42 “Some Issues on Deregulation of
Economic Activities”, the Law of Ukraine “On
Amendments to Certain Legislative Acts of
Ukraine on Simplification of Business Condi-
tions (deregulation)” Ne 191-VIII dated Feb-
ruary 12, 2015). Decree of the President of
Ukraine dated July 23, 1998 N2 817 “On some
measures to deregulate business activities” in
order to reduce the interference of state au-
thorities in the business activities, regulated
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the procedure for carrying out inspections
of their financial and economic activities by
the regulatory authorities. Analysis of the
content of these legal acts confirms the the-
sis expressed in the economic literature that
deregulation in the agrarian sector should be
interpreted as a change in the form of state
influence, rather than a “reducing the degree
of state influence on the economy”, as it is
usually misunderstood [ 4]. The essence of
deregulation of the agricultural business lies
in the creation of appropriate conditions for
self-regulation of the market based on the
transparent business relations and fair com-
petition, rather than in a simple abolition of
all measures of state regulation, which in-
volves the active cooperation of civil society,
experts, farmers and entrepreneurs, etc. [3].

Exploring the legal nature of agricultur-
al business in Ukraine, H.S. Kornienko [5]
focuses on the role of state in the need to
ensure the adaptation of agricultural pro-
ducers to the system of global competition
in the field of agribusiness by applying the
methods and means regarding the follow-
ing: stabilization of agricultural legislation,
its systematization, support for the small
and medium-sized agricultural businesses,
the formation of a system of land market
transparency, the dissemination of informa-
tion-educational activities, the protection
against raiding, etc. The author also high-
lights the deregulation as a type of state
support, which consists in deregulating the
Ukrainian market of agricultural products
and prohibiting the discrimination of rights
of its owners. In particular, it is prohibited to
introduce any administrative, quantitative or
qualitative restrictions when moving the ag-
ricultural products and products of its pro-
cessing throughout the territory of Ukraine
(Article 14 of the Law of Ukraine “On the

State Support for Agriculture of Ukraine” as
amended in 2020) [6].

At the present stage of development
of agrarian relations in the legislation of
Ukraine, the following measures (trends) of
deregulation of the agrarian business can be
distinguished:

« simplification of the conditions for doing
agribusiness in certain sectors of agricultural
production (in the field of grain production -
it was canceled the obligation to obtain a
quarantine certificate, the period for issu-
ing a phytosanitary certificate was reduced
to 24 hours, it was canceled the licensing
activities of grain fumigation that is export-
ed, etc.; in the field of plant protection - it
was canceled the mandatory certification
of plant protection products, including pes-
ticides and agrochemicals, it was canceled
the licensing of trade of pesticides, it was
canceled the licensing regime for importing
plant protection products and the procedure
for their registration was improved, etc.; in
animal husbandry - it was canceled the ob-
ligatory receipt of a number of permit doc-
uments, in particular: permission to import
the livestock products; operational permit
for the processing of fishing products; man-
ufacturer’s certificate of the quality of fish-
ing products, it was canceled the licensing of
livestock breeding activities, it was improved
the procedure for identifying animals, etc.);

* optimization of the use of agricultur-
al land in the agricultural business and the
opening of land market (it was simplified the
procedures for conclusion and registration
of land lease agreements, it was shortened
the list of essential terms of the rental agree-
ment and all integral annexes to the rental
agreement were canceled; it was set a min-
imum rental period of land for agricultural
purposes - seven years, etc.);
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e introduction of digitalization of the
agricultural business as an effective tool for
fighting against corruption (the creation of
electronic system for public procurement
Prozorro, a unified state information sys-
tem - the State Agricultural Register, and
others.) [7];

* optimization of the institutional support
of agricultural business (restoration of the
profile ministry, creation of the State Service
on Food Safety and Consumer Protection,
creation of the consultative-advisory agen-
cies - the Business Ombudsman Council to
improve business activities and the Business
Ombudsman, and others).

Conclusions

Thus, in the legislation of Ukraine, the dereg-
ulation is understood as a set of measures
aimed at simplifying the conditions for do-
ing business; improving the procedure for
inspections of agribusiness entities by regu-
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AHomayisn

CTtaTTi0 NPUCBSAYEHO aHaJidy MNpaBOBUX MHUTaHb Jepery/suii arpapHoro 6i3Hecy
B YkpaiHi. JlocaigKyrTbCA ICTOPUYHI acleKTH Jeperysslii eKOHOMIKM YKpaiHH.
[IlpoaHasi30BaHO 3aKOHOLABCTBO Ta CleliaJibHY JIiTepaTypy 3 NUTaHb Jeperyadanil
arpapHoro 6i3Hecy, BUOKpeMJIEHO Ta OXapaKTepH30BaHO OCHOBHI 3axoAu Aeperynasnii
arpapHoro 6i3Hecy B YkpaiHi. 3BepTaeTbcsi yBara Ha HeoOXiHICTh 3a6e3MedyeHHs 6aJIaHCY
CYCHiJIbHUX Ta MPUBATHUX iHTepeciB B arpapHii cdepi eKOHOMIKHU NPU BU3HAYEHHI MeX
Jeperyasanii arpo6isHecy. Ha migcTaBi aHaJ/i3y YMHHOrO 3aKOHOJABCTBa Ta NMPaKTUKU
Hioro 3acTocyBaHHsI 3p06JIeHO BUCHOBOK IIPO Te, 1110 Jeperysliis arpapHoro 6isHecy B
YkpaiHi Mae yHiBepcaJIbHUH XapaKTep, OCKIJIBKU OXOIJIIOE BCi eJleMeHTHU B CTPYKTYpi
arpapHUX NPaBOBiJHOCHH, 110 JO3BOJISE PO3TAAAATH Ii AK OZMH i3 OCHOBHUX NIPUHIIUIIIB
y MexXaHi3Mi NpaBOBOro perysoBaHHS IHCTUTYLiHHO-QyHKIiOHAJIBbHOTO 3abe3neyeHHs
arpapHUX BiJJTHOCUH

Knwoyosi ci10ea: npaBoBe peryJ/iloBaHH#A, arpapHa cdepa, arpapHuii 6isHec, jleperynauis,
JlepkaBHUHM arpapHUi peecTp, ny6JiiuHe aAMiHICTpyBaHHS, ONTUMI3allis Aep>KaBHOTO
ynpaBJliHHA
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and Natural Resources of Ukraine, as well as to determine the most suitable places
for disposal of these substances. Thus, to date, the process of reducing the obsolete

pesticides has been launched. It is aimed at improving the ecological state in the

country, it will help reduce the negative impact on the life and health of people, as well

as allow developing the agriculture

Keywords: waste, industrial waste, pesticides, plant protection products, pesticide
disposal, packing containers, agricultural sector

Introduction

Considering the EU declared goals as part of
the European Green Deal, including the block
related to agriculture - the “From Farm to
Fork” Strategy, which provides for a neutral
or positive impact on the environment, in-
cluding a reduction in the use of pesticides
and mineral fertilizers, it is extremely impor-
tant for Ukraine to firstly solve the issue of
disposal of pesticides accumulated during
the Soviet era at the state level.

It should be noted that accumulation of
the obsolete pesticides due to the absence
of their safe disposal for a long time causes
irreparable damage to the environment, and
the possibility of unauthorized public access
to the extemporaneous storage areas of the
obsolete pesticides left over from the Soviet
eraleadstoirreversible negative consequenc-
es for the environment and public health.

The work of leading domestic experts in
the field of agrarian, land and environmen-
tal law are devoted to researching the issues
of legal regulation of waste in agriculture,
including the unusable pesticides and agro-
chemicals. These are the leading domestic
experts: V.M. Ermolenko [1], VI Andreytsev,
V.A. Zuev, K.B. Sakadji [2], O.A. Tregub.

The purpose of this article is to conduct
the scientific and theoretical analysis of the
legal basis for disposal of pesticides accu-
mulated during the Soviet era in Ukraine.
Special attention is paid to the historical
analysis of regulation of such pesticides and
the justification of the need to develop and
adopt a state program with the determina-
tion of clear measures for its implementa-
tion and sources of funding.

Results and Discussion

On the world stage, Ukraine has always
been considered as an agrarian state. Even
during the Soviet era, Ukraine was the lo-
comotive of agricultural sector, because
it had all the necessary prerequisites for
this. First of all, these are the large areas of
chernozemic soil - one of the most fertile
soils,as well as a favorable climate for doing
agrarian business. However, even in such
conditions, it is impossible to obtain high
yields and protect agricultural crops from
pests and diseases without the use of pes-
ticides. According to V.M. Ermolenko [1],
the yielding capacity decreases by 35-50%
and the products’ quality deteriorates

Law. Human. Environment. 2021. Vol. 12, No. 3
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significantly with the technologies for
growingcropswithouttheuse of pesticides.

It should be noted that plant protection
products were used quite actively in the
USSR. In the 20-30s of the twentieth cen-
tury, the insecticides (arsenic compounds,
DDT, etc.) were used to combat the main
pests and plant diseases. In particular, in
the summer of 1925, it was conducted ex-
periments in the USSR on the use of avi-
ation to control plant pests: it was used
the locust poison (DDT), but its effect on
people had not yet been studied at that
time [2]. In 1956, the Ministry of Agricul-
ture of the USSR prepared and approved
the “List of chemical agents for combating
pests and diseases of agricultural plants
that were permitted for using in agricul-
ture.” Since that time, such lists have been
published for a five-year period, but with
an annual update of the list of substances
and regulations for their use. At the same
time, in 1961, the Intergovernmental State
Commission on Chemical Methods for
Controlling Pests and Plant Diseases was
established under the Ministry of Agri-
culture of the USSR. Its main task was to
organize the state researches of domestic
and foreign pesticides, the registration of
substances permitted by this ministry for
the use in agriculture and forestry [3]. As
it can be seen, a considerable attention has
been paid to the use of pesticides. In par-
ticular, it was settled the issues of disposal
of pesticides. Thus, in the USSR legislation,
ithasbeen fixed that pesticides, which have
become unusable and prohibited for using
in agriculture, are sent (as a rule, in their

Law. Human. Environment. 2021. Vol. 12, No. 3

original packaging) to chemical enter-
prises by “SILGOSPHIMIA” (“Agricultural
chemistry”) organizations for neutraliza-
tion and disposal. The reception of pesti-
cides coming from agricultural chemistry
organizations at chemical enterprises was
carried out in specially designated places
allocated for the collection, accumulation
and storage of toxic industrial wastes that
were subject to neutralization and dispos-
al (point 1.4. of the Procedure for accumu-
lation, transportation, neutralization and
disposal of toxic industrial waste (Sanitary
rules) approved by the Chief State Sanitary
Doctor of the USSR dated December 29,
1984 Ne 3183-84) [4]. Accordingly, at each
industrial enterprise, a certain amount of
industrial wastes was generated and ac-
cumulated per shift, day, in the course of
technological process. Depending on the
hazard class, the wastes were placed in
containers - steel cylinders - especially
hazardous waste of the first class of dan-
ger, in polythene bags - wastes of the sec-
ond class of danger, in paper bags - wastes
of the third class of danger. The wastes
were weighed when filled, included into
the waste register, and then delivered to
the industrial site and remained in a sep-
arate place for subsequent transportation
to the landfill for disposal.

However, the thousands of abandoned
or dilapidated storage sites of chemicals
became the results of a large-scale chem-
icalization of agriculture, in most cases
near the water ponds. With the collapse
of agricultural infrastructure, many of
wastes, including the remnants of chemical
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preparations left in them, turned out to
be derelict. Very often, the pesticides and
fertilizers were abandoned on the road-
side, in forests, ravines, near water, etc. [5].

Thus, the accumulation of unusable
pesticides in Ukraine began in the 70-80s
of the last century, when the intensive
technologies were widely used in agricul-
ture, and the level of pesticide use was
3-4 kg per hectare of agricultural land. As
aresult, the prohibited and unusable pesti-
cides were stored in large quantities in the
centralized warehouses of the state asso-
ciation “Ukragrohim” or in the individual
farms [6]. Until 1992, these were the col-
lective farms, after that period - the collec-
tive agricultural enterprises (CAE), creat-
ed on the basis of the Law of Ukraine “On
Collective Agricultural Enterprise” dated
November 14, 1992. As a result of the CAE
reorganization, unusable pesticides were
transferred to the balance of regional state
administrations or district councils. This
process was accompanied by the loss of
documentation for plant protection prod-
ucts, which often left in the abandoned
storage, buried in the ground or just in the
open air.

According to the information con-
tained in the Decree of the Cabinet of Min-
isters of Ukraine “On the Approval of the
National Waste Management Strategy in
Ukraine until 2030” dated November 8,
2017 Ne 820-r, a separate group of wastes
of plant protection chemicals consists of
unusable and prohibited pesticides man-
ufactured and accumulated back in Soviet
times. According to preliminary results,

the amount of accumulation of unusa-
ble chemical plant protection products in
Ukraine is estimated at 8.5 thousand tons,
but these figures are much higher, because
there is no accurate information yet. Ac-
cording to the data of Food and Agricul-
tural Organization of the United Nations
(FAO), 25.000 tons of unusable pesticides
are currently accumulated on the territo-
ry of Ukraine [7]. Therefore, the issue of
their disposal becomes especially relevant.

According to the Procedure for extrac-
tion, disposal, destruction and neutraliza-
tion of unusable or prohibited pesticides
and agrochemicals and their containers,
approved by the Resolution of the CMU of
March 27,1996 Ne354,disposal,destruction
and disposal of unusable or prohibited pes-
ticides and agrochemicals and containers
from they are carried out by the enterpris-
es, in which they have been manufactured,
as well as by other enterprises that have a
license of the Ministry of Environmen-
tal Protection and Natural Resources of
Ukraine to carry out operations in the
field of hazardous waste management, an
approval of the state sanitary-epidemi-
ological expertise, on contractual basis
(point 3). However, there is not a single
plant in Ukraine that could dispose this
type of waste in an environmentally safe
way. Mainly, due to its high cost. Thus, due
to the lack of effective legal framework,
constant changes in rules and potential
significant financial expenses, such a plant
can cost an investor up to 10 million eu-
ros [8]. The exportation of unusable pes-
ticides for disposal outside the territory

Law. Human. Environment. 2021. Vol. 12, No. 3




Legal regulation of disposal of the unusable pesticides...

of Ukraine has become possible due to
adoption of the Resolution of the CMU
dated November 21, 2018 Ne 1212 “On
Amendments to Point 11 of Regulation on
Control for Transboundary Movements of
Hazardous Wastes and Their Utilization
and Disposal”. It is also important that
with the adoption of the above-mentioned
Resolution, the regional state administra-
tions have opportunity to solve issues with
the obsolete pesticides and agrochemicals
without the interference of the Ministry
of Environmental Protection and Natural
Resources of Ukraine, as well as to deter-
mine the most suitable places to dispose
these substances. Selection of contractors
with licenses for collection, storage and
transportation of pesticides, the financing
of these activities - the prerogative of re-
gional state administrations [9].

In addition to disposal, the Ukrainian
legislation provides for a comprehensive
inventory of the accumulation of chemical
plant protection products that are prohib-
ited and unusable in agriculture; an inven-
tory of the accumulation of chemical plant
protection products that are prohibited
and unusable in agriculture is carried out
at enterprises, institutions, organizations
of all forms of ownership that have stor-
age facilities for the storage of chemical
plant protection products (point 2, point 1
of the Procedure for conducting a compre-
hensive inventory of places for accumula-
tion of chemical plant protection products
that are prohibited and unusable in agri-
culture, approved by the joint order of the
Ministry of Agrarian Policy, the Ministry

Law. Human. Environment. 2021. Vol. 12, No. 3

of Environment, the Ministry of Health of
October 18,2001 Ne 315/376/412).

Today, the local authorities are actually
engaged in the implementation of invento-
ry and disposal of pesticides left over from
Soviet times. For this, according to the Law
of Ukraine “On Public Procurement” dated
December 25, 2015, they should hold ten-
ders. In particular, in the Sumy region, the
regional council decided to transfer a sub-
vention to the city budget in the amount of
719,220 UAH in order to solve the problem
with the disposal of pesticides. The session
adopted a decision on co-financing for the
disposal of these pesticides in the amount
of 179 thousand 805 hryvnias. That is,
the Syniv village council was able to an-
nounce a tender for almost 900 thousand
hryvnias [10]. However, this is only a small
part of the funds that need to be collect-
ed in order to clear the region of unusable
plant protection products.

Given the catastrophic situation in this
area, the National Security and Defense
Council of Ukraine adopted a decision “On
measures to increase the level of chemical
safety on the territory of Ukraine” dated
March 19, 2021. It provides that the Min-
istry of Environmental Protection and
Natural Resources of Ukraine together
with the local executive authorities in
2021 should provide funding for projects
for the disposal and neutralization of
non-natural hazardous substances at the
expense of funds for the protection of the
environment (paragraph 2, point 3, point
6). K.M. Kravtsova [11] rightly notes that
the prevention of environmental pollution
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by chemicals is one of the important prob-
lems of the modern intensive farming.

Conclusions

Therefore, it should be stated that to-
day the local authorities have been given the
powers to solve the problem of disposal of
unusable pesticides; but at the state level, it
is just beginning to discuss the adoption of

appropriate state program. Still, it is urgent
to accelerate the approval of state programs
with the determination of clear measures
for its implementation and the sources of
funding and strengthening control over the
execution of the powers assigned to local au-
thorities and responsibility in case of ignor-
ing or negligence with the handling of obso-
lete pesticides.
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AHomayis

Y cTaTTi 3AilicHeHO HAyKOBO-TeOpeTUUYHUMN aHali3 3akoHoAaBcTBa CPCP, ykpaiHcbKkoro
3akoHo/jaBcTBa. OkpeMayBara npuAiisieTbCs BCTAHOBJIEHHIO 0CO6JIMBOCTEN Y IPaBOBOMY
peryjiroBaHHi BUJIy4eHHs, yTHJi3allii, 3HUIIEHHA Ta 3HELIKOJKeHHA HeNpHUJaTHUX
abo 3a60pOHEHUX [0 BUKOPUCTAHHS MEeCTULUJIB i arpoximikaTiB Ta Tapu BiJ HUX.
ABTOpPM [0XO/ASAATb BUCHOBKY, 1110 HUHI, ypaXoByl0O4YM HEOOXiAHICTh MOKpallleHHsl CTaHy
HaBKOJIMIIHBOIO MPHUPOJHOrO CepeJioBUINA, BAapTO OiJibllle 3yCHJ/b Ha piBHI Jep:KaBu
HanpaBUTH Ha YTHUJi3allil0 MeCTULMAIB, [0 HaKonuyeHi 3a yaciB CPCP, B nmepuy 4epry
3aTBepAUTH JepKaBHY NporpaMy i3 BU3HAUYeHHAM UYITKUX 3axOAiB AJid il peasizauii i
Ixepes ¢piHaHcyBaHHSA. CboroiHi 06J1acHi AepkaBHi aAMiHicTpalil MalOTh MOXKJIUBICTH
6e3 BTpydaHHsI MiHicTepcTBa 3aXHCTy JAOBKiJJIS Ta NMPUPOJHUX pecypciB YKpaiHu
BUpIIIYyBaTH NPO6JIEMH i3 3acTapiJIUMM NMEeCTUIHJaMH Ta arpoxiMikaTaMH, a TaKoOX
BU3HAYaTH, Jle HaWObiablI BUTiHO 3/[iCHIOBATU YTUi3al[il0 IUX pe4OBHH. TaAKUM UMHOM,
Ha CbOTOJHINIHIN JeHb Mpolec 3MeHIIeHHs] HeMPUAATHUX NMeCTULUAIB 3anylleHo. Bin
CHpAMOBAHUM Ha NMOKpallleHHs eKOJIOTIYHOro CTaHy B KpaiHi, CHpUATHMe 3MEeHIIEeHHIO
HeraTMBHOI'O BIJIMBY Ha JKUTTSA Ta 3/J0pOB’A JiloJeH Ta A03BOJUTb PO3BHUBATHUCH
CIJIbCbKOMY TOCIIOAApPCTBY

Kamwwuoesi caoea: Bigxonu, NpoMHUCIOBI BijX0[U, MECTUIU/H, 3aCOOU 3aXHUCTY POCJIHH,
yTHUJi3alig NeCTULHUAIB, Tapa, CiJIbCbKe TOCNOoAapCTB
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of the country’s agriculture, these relations require proper legal regulation. It has been
concluded that it is impossible to solve the following problems through the organization of
land reclamation: combating desertification, providing resources and food for the state in
years with adverse weather conditions, providing agriculture with water. All this due to the
fact that this problem is complex. To achieve the goals of irrigation and drainage strategy
in Ukraine for the period up to 2030 within certain priority directions, it is necessary to
ensure the effective interaction oflegal, organizational, economic and financial mechanisms
for the restoration of irrigation and drainage in Ukraine

Keywords: land reclamation, hydrotechnical land reclamation, land irrigation, land

drainage, agricultural land

Introduction

According to the Food and Agriculture
Organization of the United Nations, the
agro-resource potential of Ukraine allows
producing the agricultural products in vol-
umes that provide food for at least 450-500
million people. Today, these opportunities
are used no more than one third, although
Ukraine with its agricultural potential ful-
ly ensures its food security and has a real
opportunity to become one of the leaders
in world agricultural production. The in-
sufficient level of using the existing agro-re-
source potential is limited by a number of
factors. The main factors are the loss of fer-
tility of agricultural lands as the main means
of production in agriculture, suboptimal con-
ditions for natural moisture supply in more
than half of the territory of Ukraine, which
are constantly deteriorating due to the global
climate change. As aresult, the efficient farm-
ing without irrigation has become practical-
ly impossible; there is a threat of progressive
desertification of land and the transforma-
tion of certain regions into depressive ones.

The solution of these problems is con-
tained in the plane of application of land
reclamation as one of the most effective fac-
tors for improving the natural properties of

agricultural land. At the same time, the state
of reclamation agriculture in Ukraine can be
characterized as a crisis one with the threat
of deterioration.

The following scientists-lawyers were
engaged in the study of legal problems in
the field of land reclamation: N.S. Havrish,
V.M. Ermolenko, [.A. Ikonytska, T.G. Koval-
chuk, P.F. Kulynich, V.I. Semchik, V.A. Sytnik,
N.I. Titova, M.V. Shulga and other scientists.
However, certain aspects of the legal sup-
port of hydrotechnical reclamation on ag-
ricultural lands in Ukraine remain without
the researchers’ attention.

The purpose of the article is to analyze
the current state of Ukrainian legislation
in the field of hydrotechnical land reclama-
tion, as well as to highlight the prospects for
the development of legal support for a cer-
tain area of public relations.

Results and Discussion

The principles of legal regulation of social
relations that arise in the process of land
reclamation, the use of reclaimed lands, as
well as the powers of executive authorities
and local self-government authorities in the
field of land reclamation are defined by “On

Law. Human. Environment. 2021. Vol. 12, No. 3
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Land Reclamation: Law of Ukraine dated Jan-
uary 14, 2000” [1]. Land reclamation is a set
of measures (hydrotechnical, agro-forestry,
chemical, crop-engineering, agro-technical)
aimed at improving the soil properties, pre-
serving and increasing soils fertility, ensur-
ing their resistance to adverse natural con-
ditions and anthropogenic factors, with the
aim of using them most effectively as a rule
in accordance with the needs of agriculture,
with mandatory compliance with environ-
mental requirements established by law.

The hydrotechnical reclamation of
agricultural land is one of the main meth-
ods of land reclamation in Ukraine, and at
the same time, it is one of the main means
of stabilizing agricultural production. The
hydrotechnical reclamation of agricultural
land is a set of measures aimed at ensuring
the improvement of agricultural land with
an unfavorable water regime (waterlogged,
over-dried, etc.), regulation of the water and
air regime of soils in order to protect them
from the harmful effects of water (flooding,
under-flooding, erosion, etc.) by creating
special hydraulic structures.

Practice shows the high efficiency of
realization of hydrotechnical reclamation
measures. The hydrotechnical reclamation
of agricultural land contributes to an in-
crease in the soil fertility, increase in the
productivity and sustainability of agricul-
ture, and the creation of a guaranteed food
fund of state. However, in recent years, the
effectiveness of hydrotechnical meliora-
tion of agricultural land has been declining,
which is explained by a number of reasons:
insufficient material and technical support
and shortcomings in usage of hydrotechni-
cal structures, deterioration of the environ-
mental and reclamation state of agricultural
land, insufficient interest and responsibility

Law. Human. Environment. 2021. Vol. 12, No. 3

oflandowners and land users. These factors
include the incomplete use of scientific de-
velopments, insufficient information sup-
port, imperfect and outdated legal and reg-
ulatory framework. Considering the great
importance of hydrotechnical reclamation
of agricultural land for the development of
the country’s agriculture, these relations
require proper legal regulation.

The legal principles for conducting hy-
drotechnical land reclamation are defined
by “On Land Reclamation: Law of Ukraine
dated January 14, 2000” [1], by the Decree
of the Cabinet of Ministers of Ukraine “On
the standards for environmentally safe ir-
rigation, drying, watering management and
water drainage” dated September 2, 2020,
Ne766,SBNV.2.4-1-99 “Reclamationsystems
and structures”, State Standard of Ukraine
(SSU) 7286:2012 “Quality of natural water
for irrigation. Environmental criteria”, SSU
7591:2014 “Irrigation. Water quality for
drip irrigation systems. Agronomic, ecolog-
ical and technical criteria”, SSU 2730:2015
“Environmental protection. The quality of
natural water for irrigation. Agronomic cri-
teria” and some other regulatory legal acts.

SBN V.2.4-1-99 “Reclamation systems
and structures”, approved by the State
Committee for Construction, Architecture
and Housing Policy of Ukraine dated June
25,1999 Ne 153 (entered into force on Janu-
ary 1, 2000), fix the determination of main
types of hydrotechnical melioration: irriga-
tion and drainage of lands, watering of the
territories. Thus, land irrigation process is
the supply of water to fields for artificial
soil moistening in order to improve the nu-
tritional and thermal regime of plants, the
soil microclimate and the surface air layer.
Land drainage process is the removal of
excess moisture from the root-containing
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layer of soil. Irrigation of territories is the
water supply to waterless and low-water
areas by means of using the local water re-
sources and passing water through canals
and pipelines from other territories.
According to SSU 2730:2015 “Environ-
mental protection. The quality of natural
water for irrigation. Agronomic criteria”, it
is determined the quality of water for irri-
gation by its effect on soils, for preserving
and increasing soil fertility, as well as for
preventing the processes of salting and alka-
linization. Regulation of quality indicators
of irrigation water according to agronomic
criteria is carried out considering the com-
position and properties of soils. When as-
sessing the quality of irrigation water, three
classes of its suitability are distinguished:
class I - “Suitable”, which is suitable for ir-
rigation without restrictions; class II - “Re-
strictedly suitable”, which is used provided
the mandatory application of a set of meas-
ures to prevent the soil degradation or im-
prove water to the indicators of class I; class
III - “Unsuitable” - water with the quality
indicators that go beyond the values es-
tablished for irrigation water of the second
class, it is unsuitable for irrigation without
preliminary improvement of its composi-
tion. Assessment of water quality for irri-
gation according to environmental criteria,
according to SSU 7286:2012 “Quality of nat-
ural water for irrigation. Environmental Cri-
teria”, is carried out in order to prevent the
possible negative impact on the components
of natural environment and public health.
However, a number of issues in the
field of hydrotechnical reclamation, which
require immediate solutions, remain rele-
vant. These are the following issues: the in-
ability of irrigation and drainage systems to
perform the functions of resource and food

supply for the state in years with adverse
weather conditions due to the extremely low
level of use of existing potential; imperfec-
tion of legislation on water resources man-
agementand land reclamation; imperfection
of the system of water resources’ manage-
ment and land reclamation; unsettled mech-
anisms for the use ofintraeconomicsystems.

For solving the outlined issues (of the
strategy) - “On the approval of the Irriga-
tion and Drainage Strategy in Ukraine for
the period up to 2030: Order of the Cabinet
of Ministers of Ukraine dated August 14,
2019 No. 688" [2], the purpose of which is
to determine the strategic directions of the
state policy on irrigation and drainage, to
ensure sustainable eco-balanced develop-
ment of agriculture in Ukraine. The goal of
the Strategy should be achieved through
the following ways: reforming the public
administration system for irrigation and
drainage based on the integrated water re-
sources management according to the basin
principle, considering the need to separate
the function of water resources manage-
ment (in particular, the implementation of
state policy, water use planning and water
distribution among users) from the func-
tion of water infrastructure management;
preservation and reproduction of soil fertil-
ity, protection of territories and populated
localities from the harmful effects of water,
achievement and maintenance of a good
state of river basin areas; restoration and in-
crease in the areas of irrigated lands, drain-
age systems; stimulation of the mechanism
of public-private partnership; support for
scientific research, training of qualified per-
sonnel, etc. The implementation of the Strat-
egy is aimed at restoring the potential of
irrigation and drainage systems in order to
further increase the areas of irrigation and
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water regulation as a basis for achieving the
maximum level of efficiency and environ-
mental safety of agricultural production.

For performing the goals and objec-
tives - “On the approval of the action plan
for the implementation of the Irrigation and
Drainage Strategy in Ukraine for the period
until 2030: order of the Cabinet of Ministers
of Ukraine of Ukraine 21.10.2020. No. 1567-
p” [3]- The implementation of the adopted
Plan of Measures will ensure the develop-
ment of irrigated agriculture, increasing
crop yield, increasing the area of irrigated
land, drainage systems and expanding the
agrarian potential of Ukraine.

Inorder toreformthe publicadministra-
tion system for irrigation and drainage on
the principles of integrated water resources
management according to the basin princi-
ple and considering the need to separate the
functions of water resources management
from the function of water management
infrastructure “Some issues of distribution
of individual powers of central executive
bodies in the field ofland reclamation: Reso-
lution of the Cabinet of Ministers of Ukraine
dated 24.05.2021 No. 539” [4]. The Decree
limited the functions of the State Water
Resources Agency of Ukraine regarding
the hydrotechnical land reclamation; the
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Cy4yacHMH CTaH i NepCleKTUBU PO3BUTKY
NMPaBOBOro 3a6e3ne4YeHHs riIpoTexHiYHOI MeJtiopalii 3eMeJib

Mapuna AHapiiBHa /leiiHera
JlOKTOp PUAUYHMUX HAYK, IOLLEHT
HanioHanbHUM yHIBEpCUTET GiOpecypciB i MPUPOJOKOPHUCTYBAaHHS YKpaiHU
03041, By ['epoiB O60poHny, 15, M. KuiB, Ykpaina

AHomayis

CTaTTs MNpUCBSYEeHA aHaJi3y CydyacHOTO CTaHy 3aKOHOJZABCTBa YKpaiHu y cdepi
rifporexHiyHol MeJsiopaliii 3eMesib, a TaKOXX BHOKpEMJIEHHS MNepPCHEKTUB PO3BUTKY
IpaBOBOT0 3abe3neyeHHsI OKpecsieHol chepd CycmiJibHUX BifjHOCHMH. BcTaHOBJEHO, 1110
rijpoTexHiYHa MeJliopalis 3eMeJib CIPUSE MiJBULIEHHIO POAIOYOCTI I'PYHTIB, 3pOCTaHHIO
NPOAYKTHUBHOCTI i CTIMKOCTI 3eMJIepo6CTBa, CTBOPEHHIO FAapPaHTOBAHOTO MPOJIOBOJIBYOTO
donay gpepkaBu. [lpoTe B ocTaHHI poku edeKTUBHICTb TrifpoTexHiuHoi Mesiopanii
3eMeJib 3HUXKYETHCS, 10 MOSCHIOETHCS HU3KOI MPUYUH OG'€KTHUBHOIO i CY6'EKTHUBHOIO
XapaKTepy: HeNOCTAaTHIM MaTepiaJibHO-TEXHIYHUM 3abe3NeYyeHHsM 1 HeJoJiKaMH B
eKcryaTalii TipoTeXHIYHUX CIOpYJ, NOTipLHIEeHHAM €KOJIOTO-MeJIiOpaTUBHOTO CTaHy
3eMeJlb CiJIbCbKOTOCIOAAPCHKOr0 INPU3HAYeHHs, HeJOCTAaTHbOI 3allikaBJIEHICTIO Ta
Bi/INOBiZIa/IbHICTIO 3eMJIEBJIACHUKIB i 3eMJieKOpUCTyBauiB. Jlo ux GpakTopiB HAJEKHUTH i
HellOBHe BUKOPUCTAHHS HAyKOBHUX PO3pOO6OK, HeJOCTATHE iHPopMaliliHe 3abe3neyeHHs,
HeJIOCKOHaJIa Ta 3acTapijla HOpMaTUBHO-NIpaBoBa 6a3a. 3BakalouM Ha HeabHsAKe 3HaUeHH A
rizpoTrexHiuHol Mesiopanii 3eMeJsib [Ji PO3BUTKY CiJIbCbKOIO TOCHOZApPCTBa KpalHH,
3a3HayeHi BiHOCMHU TNOTPeOYIOTh HAJIEKHOTO INPABOBOI'0 pPEryJOBaHHSA. 3po6JeHo
BHCHOBOKIIPOTE,[0NP06/1eMU60POTHOM30MYyCTENI0BAaHHAM, PECYpCHOTOTAIPO0B0JIBYOI0
3abe3MevyeHHs Jlep>KaBU B POKH 3 HeCNIPUATIMBUMHU NOrOJHUMH YMOBaMH, 3abe3MeyeHHs
BOJIOI0 CiJIbCBKOTO TOCHOJApCTBAa HEMOXJIMBO BUPIMIMTHU JIMIle HIJIAXOM oOpraHizanil
MeJstiopaliii 3eMeJib, a/iKe I mpobyieMa € KOMILJIEKCHO0. |yis1 focssrHeHH 1jijielt CTpaTerii
3polIeHHs Ta ApeHaKy B YKkpaiHi Ha nepiof 10 2030 p. y paMKax BUSHAYEHUX NIPIOPUTETHUX
HanpsiMiB HeoOxi/JHO 3a6e3neynTU ePeKTUBHY B3aEMOJiI0 MPaBOBOr0, OpraHisaliliHoro,
eKOHOMIiYHOro Ta ¢piHaHCOBOr'0 MeXaHi3MiB Bi/JHOBJIEHHS 3POLIEHHS Ta JpeHaxy B YKpaiHi

Kawwuoei caoea: meniopallisi 3eMesib, TijpoTexHiYHa MeJiopallisi 3eMeJib, 3pOlLIeHHS
3eMeJib, OCyLIeHHS 3eMeJib, 3eMJIi CiJIbCbKOT0CNO4apChKOro MprU3HaYeHH
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system of natural resource law, the public relations regarding the use and restoration
of individual natural resources are actually its sub-sectors and provide a differentiated
approach to the environmentally sound use of each of the relevant natural resources.
Natural resource law is not a conglomeration of land, water, forest, subsoil law, but it is
their qualitative unity based on a single nature, development factors and the internal
structure of social relations. It has been concluded that neither the long history of
legislation development, nor a significant amount of normative legal acts (that are
sources of resource-based industries) are grounds for denying the inseparable and
mutual connection of resource-based branches of law with each other and with the
natural resource law, and the objective need to single out an independent area of
natural resource law

Keywords: natural resource law, land law, water law, forest law, subsoil law, faunistic
law, floristic law, natural resource relations, resource-based relations, system of law,

branch of law

Introduction

Public relations on the use and restoration
of separate natural resources are now the
subject of legal regulation of recognized re-
source-based branches of law (land, water,
forest, subsoil, floristic, faunistic law, etc.).
These industries have their own specifics,
internal structure, subject, method of legal
regulation, sources of law, and they develop
in accordance with their own characteris-
tics, and at the same time, it has not broken
their relationship with each other, it has
not separated them from the natural-re-
source branch of law, which current stage
of development is characterized by the ab-
sence of a generally accepted approach to
determining its place in the system of law.
The following scientists were engaged
in the study of problems of the formation
and development of natural resource law:

V.I. Andreytsev, Yu.A. Vovk, A.P. Getman [1],
V.M. Ermolenko [2], M.D. Kazantsev [3],
[.B. Kalinin [4], L.I. Karakash [5], V.V. Kos-
titskiy [6], M.V. Krasnova [7], P.F. Kulinich,
N.R. Malysheva [8], M.V. Shulga [9] and
others. However, the preliminary creative
searches of scientists were directed mainly
to clarifying the place of natural resource le-
gal relations in the system of environmental
law, a general characteristic of natural re-
source legal relations and the study of cer-
tain aspects of a particular research topic.

The purpose of the article is to study
the place of natural resource law and re-
source-based branches of law in the system
of law, to determine the hierarchy of these
branches and to determine the relationship
between the subjects of natural resource
and resource-based relations.

Law. Human. Environment. 2021. Vol. 12, No. 3
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Results and Discussion

Natural resource law initially devel-
oped within the differentiated (re-
source-based) approach to the problems
of nature management. At the beginning
of the XX century, the relations (that de-
veloped regarding the use of individu-
al natural resources, and above all, the
land, forest and subsoil relations) were
subjected to legal regulation [10]. This
period is characterized by the beginning
of the formation of natural resource leg-
islation. However, only in the middle of
the XX century, the government realized
the need for a comprehensive integrated
approach to this problem; an ecosystem
approach to the use and protection of
natural resources began to from, and the
legal regulation of land relations began
to expand simultaneously.

In the 60-s of XX century, M.D. Kazant-
sev [3] has stated that differentiation of
the branches of law that regulate rela-
tions in the use and protection of natural
resources raises the issue of integrating
these branches and the formation of nat-
ural resource law. At the same time, the
resource-based branches of law and envi-
ronmental law (while maintaining their
independence as branches of law in the
generally accepted sense of this term)
formed a special part of the natural re-
source law as an integrated branch of law.

In contrast to the scientific position of
M.D. Kazantsev [3], in 1976 A.S. Kolbasov
put forward the idea of forming the inte-
grated branch of law - environmental law,

Law. Human. Environment. 2021. Vol. 12, No. 3

which combines the natural resource law
(including land) and environmental law.
The emergence of the theory of environ-
mental law is associated with the scientif-
icideas of V.V. Petrov [11]. Already in 1987,
the scientist came up with the concept of
environmental law as a new branch of law,
which is formed on the basis of consolida-
tion of the natural resource and environ-
mental law.

The theory proposed by V.V. Pet-
rov [11] caused a number of positive re-
views from the scientists-lawyers. Cur-
rently, the concept of environmental law
in the field of scientific research of legal
problems of interaction between socie-
ty and nature occupies a dominant po-
sition. Therefore, in order to determine
the correlation between the subjects of
legal regulation of natural resource and
resource-based branches of law (directly
land sector), it will be conducted a study
of scientific approaches of domestic and
foreign scientists regarding the correla-
tion of land and environmental law.

In the 90s. of XX century, during the
period of transition to the market rela-
tions, when the land (like other natural
resources) moved into the sphere of a
special combination of interests, mainly
the private property and public environ-
mental ones, the heated debate started
regarding the attribution of land-legal
norms to civil or environmental law or
the recognition of this industry as inde-
pendent.
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Thus, the most common point of view
is that the land law is recognized as an in-
dependent branch of law, which is on a par
with civil, environmental, administrative,
constitutional and other branches of law.
M.V. Shulga [9] has noted that a set of legal
norms occupies an extremely important
place in the system of domestic law, unit-
ed by land law as an independent branch
in this system. Its place in the legal sys-
tem of Ukraine is determined by the role
and importance of the legal regulation of
land relations. According to the scientist,
land law is one of the main branches of
law in the legal system. The land law has
all the specific features in order to be de-
termined as an independent legal branch.
Later, the scientist (after recognizing
the independence of land law) has noted
that the subject of land law includes the
land-environmental relations, the charac-
teristic feature of which indicate that the
sole or predominant function of land with-
in these relations is to ensure environ-
mental protection, environmental safety,
human health, etc. At the same time, M.V.
Shulga [12] points out that there is no lim-
it between the subjects of land and envi-
ronmental law, which would isolate one
subject from another.

V.I Semchyk [13] has defined the land
law as an independent branch of law,
which is a set of land-legal norms aimed
at regulating land relations in Ukraine
regarding the land ownership, the use of
land plots for their intended purpose, the

establishment oflegal regime ofland plots,
considering the land category to which
they belong, creating conditions for the
rational use and protection of lands, the
preservation of their natural properties,
the protection of land rights of citizens,
legal entities, the state and the Ukraini-
an people. According to the scientist, land
law is coordinated, interacts, but it is not
identified with environmental law.

A.M. Miroshnichenko [14] studies the
land law as an independent branch of law,
by characterizing it as a system of legal
norms that regulate relations related to
the use, protection and restoration of land
aspartofthe earth’ssurface with the space
above and below it, which is necessary for
its intended use (including construction),
including the soil cover located within
this space. V.K. Gurevsky [15] recogniz-
es land law as an independent branch of
law, which is a system of legal norms that
regulate land relations in order to ensure
the rational use of land, to protect it from
negative influence, to protect the rights
of citizens and legal entities to land and
comply with the established legal order in
the field of land relations. The named sci-
entists define the land law as an integral
part of the national legal system, which is
in close relationship with other branches
of law, in particular, with natural resourc-
es and environmental ones.

[.I. Karakash and T.E. Kharitono-
va [10] draw attention to the fact that
land law is a fundamental principle for

Law. Human. Environment. 2021. Vol. 12, No. 3
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certain branches of law. This significance
of land law takes place in the regulation
of the whole complex of natural resource
relations [16]. S.V. Sharapova [17] recog-
nizes land law as a branch of law, an in-
dependent element of the legal system of
Ukraine. However, according to the scien-
tist, it should be considered that all nat-
ural resources (including land, as well as
relations for their use and protection) are
closely interconnected.

Many other scientists, namely the rep-
resentatives of the Ukrainian land-legal
doctrine, also point to the independence
of land law. Among foreign scientists, a
number of scientists adhere to the same
opinion: A.P. Anisimov, S.0. Bogoly-
ubov [18], I.A. Ikonitskaya, O.I. Krassov,
V.V. Petrov [19] and others.

According V.V. Petrov [16], the land
law is a separate branch of the national
legal system. The scientist argues that
the land law cannot be fully included in
the environmental law, since there are
many norms and institutions in the land
law that are not directly related to ecolo-
gy [20]. At the same time, he noted earlier
that the forest law, water and subsoil law
emerged precisely from the land law [19].

The scientific position of I.B. Kalin-
in [4] is interesting. The scientist draws
attention to the fact that experts in the
field of natural resource law often include
the land law in it. Meanwhile, the land
law has originated much earlier than the
natural resource law, so it seems illogical
to include an “older” branch of law into a
“younger” one. The pre-existing branch

Law. Human. Environment. 2021. Vol. 12, No. 3

of law should not constitute a subsystem
(sub-branch) of a newer branch [4].

A.P. Getman and V.A. Zuev rightly note
that “adherents” of independence of the
land law, when substantiating the concept
of separating land law from environmen-
tal one, refer to the historical experience
of regulating land relations, as well as a
significant number of land legislative and
regulatory legal acts. Indeed, more than
20 regulatory legal acts of the level of
law or code that directly regulate the le-
gal relations in the protection and use of
land give grounds to assert that land law
occupies an extremely important place in
the system of environmental and legal re-
lations. However, does this give grounds
to assert its independence? The reference
to historical experience is a certain legal
fiction, since the consideration of legal
phenomena through the prism of a sys-
tem-historical connection helps to better
understand their essence, predict the di-
rections of further development, but it is
not decisive for securing the sustainable
nature of the legal system [1]. V.M. Ermo-
lenko [2] notes that the long history of
the existence of land legislation is by no
means a reason to ignore the objective
need to single out an independent branch
of natural resource law, although this cir-
cumstance imposes appropriate features
on this process.

According to another point of view,
the land law is not an independent branch,
but it is included in the system of envi-
ronmental law. Thus, Yu.S. Shemshuchen-
ko [21] emphasizes that a characteristic
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feature of environmental law as a complex
branch is considered the inclusion to it of
other branches of law recognized for to-
day - land, subsoil, water, forest, faunistic,
atmospheric-protection. These industries
have their own internal structure, sub-
ject and method of legal regulation [21].
In the system of environmental law, they
are actually its sub-branches and provide
a differentiated approach to the environ-
mentally sound use of each of the relevant
natural resources. V.V. Kostitskiy [6] ad-
heres to the he same scientific opinion.
He draws attention to the fact that the pe-
culiarity of environmental law as a com-
plex branch consists in the following: the
environmental law includes land, water,
forest, water, faunistic, floristic, air, con-
servation, which are already formed into
separate branches of law (land, water, for-
est, subsoil) and together constitute nat-
ural resource law, or they exist as areas
of legislation, the process of formation of
which in the field of law continues, as well
as the law of environmental safety [6].
Most russian scientists also express
the point of view that land law is includ-
ed in the system of environmental law.
Thus, speaking about the system of en-
vironmental law as a complex industry,
M.M. Brynchuk [22] points to the presence
recognized branches of law in his system -
land, subsoil, water, forest, faunistic and
air-protection. Land law (although it is an
industry) forms environmental law along
with others (subsoil, water, etc.) [23]. The
development of these branches and envi-
ronmental law as a whole is associated

with the implementation of a differenti-
ated approach to the legal regulation of
public relations in environmental man-
agement and environmental protection
for individual natural resources. These
branches are largely independent in re-
lation to the field of environmental law.
In the system of environmental law, they
can be considered as its sub-sectors. They
have their own internal structure [24].
B.V. Erofeev [25] is an adherent of the
fact thatland, water and forest law should
be sub-branches of environmental law.
Any system is a multiplicity of its con-
stituent elements, which are united and
integrated by the system-forming factors.
For this reason, environmental law is im-
plemented through the land, water, forest,
subsoil and other sectors that make up a
single legal family, and therefore should
be sub-sectors of environmental law [25].
According to I.A. Krasnova [7], the
idea of complete independence of land law
has already lost support in science. The
scientist refers to the heterogeneity of the
object of land relations. Earth is a part of
the natural environment, which acts in
unity and interconnection with all other
elements of nature. At the same time, the
land is declared a real estate next to the
buildings and structures, other objects of
the material world. Such legal heteroge-
neity of land makes it possible to divide
the land relations into at least two parts
- environmental and civil. Hence, there
is reason to assert that land relations
as an independent group of relations do
not exist [7]. Nevertheless, according to
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[.A. Krasnova [7], the land affairs are part
of environmental law, and the land law is
a part of environmental law. Other compo-
nents (sub-branches of environmental law
that stand on a par with land law) are for-
est, water, subsoil, atmospheric, faunistic
law. Forests, water, subsoil, atmospheric
air, fauna and other components of nature
are the objects of corresponding public
relations, which have an equal social sig-
nificance and form a single world of na-
ture in the interaction with the earth [7].

The position of G.A. Volkov is interest-
ing [26], who argues that land law is not
included in the environmental law, but it
isincluded in the community of industries
called “natural resource law”, that is, it
does not have full independence. Indeed,
today the land law is a sub-branch of nat-
ural resource law, consisting of normative
legal regulations that regulate the use of
land and land plots through the private
and public law interests.

On this occasion, S.A. Bogolyubov [18]
notes that natural resource law is an inte-
gral part of environmental law, designed
to ensure the protection and rational use
of individual natural resources - land, its
subsoil, water, forests, fauna and atmos-
pheric air. The main factor that deter-
mines the difference between one indus-
try and another - is the subject of legal
regulation, that is, a qualitatively homo-
geneous type of public relations that re-
quire legal regulation. Environmental law
as a branch of law is a full-fledged inde-
pendent set of interrelated legal norms
that regulate a peculiar sphere of life that
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requires a special and legally autonomous
regulation. The distribution of ecological
super-sector of law into environmental
and natural resource, and the natural re-
source sector - into land, subsoil, water,
forest and other sub-sectors suggests a
further multi-level structure, which in-
cludes the general and special parts, legal
institutions, norms of law [18].

Land law is often considered as a part
(sub-branch) of natural resource law.
Land relations are the basis (foundation)
of all resource relations (floristic, faunis-
tic, water, subsoil, etc.), as stated in the
Article 3 of the Land Code of Ukraine.

Most scientists argue that the land
law in many cases is consistent with envi-
ronmental law, since the land is one of the
main objects of nature. In the Article 13
of the Constitution of Ukraine dated June
28,1996, itis stated thatland, subsoil, wa-
ter, atmospheric air are the objects of the
right of ownership of the Ukrainian peo-
ple. The peculiarity of land as an object of
nature is the fact that it is used to ensure
the life of a person, all living beings. The
main foundations of environmental law
are the protection of land, as well as oth-
er environmental objects, the creation of
favorable conditions for conservation and
rational use by the legal means.

The Constitution of Ukraine classi-
fies the land as one of the most important
objects of natural resources. It is a natu-
ral asset of humanity, the main national
wealth and it is subject to special state
protection (the Article 14 of the Constitu-
tion of Ukraine).
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Since the land is one of the most im-
portant objects of nature, it is clear that
the relations arising in the process of land
use are regulated by the norms of both
environmental and land law. Based on
this, individual institutions of land and
environmental law are complex in nature.
Without duplicating, they complement
each other in their totality, provide legal
protection of land as an object of nature,
as well as rational economic use of land
in accordance with its intended purpose
as an object of land and natural resource
relations.

The relationship of land law with envi-
ronmental law is determined by the state
of land as an object of natural environ-
ment, which functions as part of ecosys-
tem and is in ecological relationship and
interaction with the entire environment.
Regulating the predominantly economic
land relations arising due to the provision
and withdrawal of land and the procedure
for their use, the land law at the same
time contains the rules, which provide
for special requirements that ensure the
preservation of environment. In turn, the
environmental legislation contains the
numerous norms of general and special
nature, and its implementation implies
ensuring the protection of land from ad-
verse anthropogenic influence [5].

Land law constitutes fundamental
principles for certain branches of law.
This significance of land law plays role in
regulation of the whole complex of natural
resource relations [5]. The direct connec-
tion between the norms of land law and

the norms of subsoil, water and forest law,
regulatory legal acts of natural-vegetative
(floristic) and natural-reserve legislation
lies in the impossibility of using these nat-
ural resources without simultaneous use
of the spatial basis, namely the land [5].
The legislation on natural resources pro-
vides for special rules that consider the
interconnection of natural resources and
regulate the issues of preventing adverse
environmental consequences of the im-
pact of using some natural resources on
others.

At the same time, the use of each of the
natural resources has its own character-
istics. The connection between the land
and other resource-based branches of law
will always be inseparable and mutual.

Indeed, land is primarily a natural re-
source, a part of the natural environment.
This phenomenon is objective and does
not depend on the desires or decisions of
a person. The land exists and develops ac-
cording to the laws of nature, which are
not subject to humanity. People did not
create the earth, they created only build-
ings, structures and other objects of ma-
terial world. People got it in the process of
evolutionary development. Whatever the
land is called, whatever what legal defini-
tions are given to land, it does not cease to
be a natural resource.

According to the above scientific posi-
tions regarding the place of land law in the
system of law, it would be more correct to
call the land law a sub-branch of natural
resource law as an independent branch
of law. At the same time, as I.A. Krasno-
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va [7] states that it is quite acceptable to
use the term “branch of land law” in sci-
entific and educational legal literature in
the interests of convenience, conciseness,
considering the habit, but without forget-
ting that this term is ambiguous and can
reflect any scientific position.

Most domestic and foreign scientists
involved in the study of environmental
and legal problems consider the follow-
ing: a characteristic feature of environ-
mental law as a complex industry lies
in the inclusion of currently recognized
other branches of law in it - land, water,
forest, subsoil, floristic, faunistic, atmos-
pheric protection. These industries have
their own internal structure, their subject
and method of legal regulation. In the sys-
tem of environmental law, they are actu-
ally its sub-branches and provide a differ-
entiated approach to the environmentally
sound use of each of the relevant natural
resources. In this regard, the relationship
between the subjects of legal regulation
of natural resource and resource-based
branches of law is obvious.

According to V.M. Ermolenko [2], there
is aneed to clarify the range of social rela-
tions that make up the subject of natural
resource law, and its relationship with the
resource-based branches of law that have
already existed for a long time - land,
subsoil, forest, water, air, as well as those
that are in a state of formation - floristic,
faunistic, etc. At the same time, the sci-
entist (based on the traditional sectoral
structure of each independent branch of
law) notes that it will be advisable to in-
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clude the law such as land, water, subsoil,
forest, air law, etc. in the natural resource
law as relevant sub-sectors [2].

The following domestic and interna-
tional scientists were engaged in the pro-
cess of determining the place of water law
in the system of law and its correlation
with environmental and natural resource
law, in particular: A.V. Agafonov [27],
M.M. Brinchuk [24], V.A. Protsevskiy,
D.A. Sivakov, E.M. Shumilo and others.

Water law is the result of natural
development of the legal system, which
satisfies the primary economic needs for
water resources and responds to the en-
vironmental challenges of modernity. In
the process of development of water leg-
islation and law as an independent branch
(starting from the 70s., when the funda-
mentals of water legislation of the USSR
and the union republics of 1970 and the
Water Code of the Ukrainian SSR dated
1972 were adopted), the issue of the place
of water relations in the system of law
was resolved in different ways. Currently,
according to scientists, the water law has
all the necessary features of a sub-branch
of environmental law, in case of recogniz-
ing the latter one as a branch (and not a
super-branch) of law. In the case of not
considering the environmental law as a
branch of law, the water law can also act
as a completely independent branch in the
system of law [27]. Consequently, it is pre-
cisely those social relations that are fixed
and regulated by the norms of water law
and function in the sphere of ownership,
use and protection of waters or water
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objects, act as the subject of this law. In
this regard, water law can be character-
ized as a sub-branch of natural resource
law, which is a system of legal norms that
regulate social relations in the field of
use, protection and restoration of water
objects.

Other scientists have also studied
certain legal aspects of social relations
in the field of use and protection of water
resources, which are the subject of legal
regulation of water law.

According to S.V. Korostelev [28], the
forest law is an independent and recent-
ly formed complex branch of law from the
land law, which has its own subject of reg-
ulation, method, its own sources of law,
which has not stopped its connection with
land law and other branches of law, as well
as has not singled out from the totality of
natural resource branch of law. Thus, for-
est law is a branch of law included in the
natural resource law as a sub-branch.

Other scientists also share his scien-
tific position: B.V. Kindyuk, V.V. Kostits-
kiy [6], A.Yu. Puryaeva. V.P. Pechulyak [29]
states that the forest law of Ukraine is a
sub-branch of environmental law, which
is implemented through the plurality of
elements, through land, water, forest, sub-
soil and other branches of law, which con-
stitute a unified legal family. Forest law is
a sub-branch of environmental law, which
consists of legal norms that regulate re-
lations related to the forest management,
use, restoration and protection of forests
in their inseparable connection with the
environment [29].

The formation and development of
subsoil law in Ukraine is the subject of
research, primarily by R.S. Kirin [30]. Ac-
cording to the scientist, mining (subsoil
law) is an integral branch of natural re-
source law - a complex branch of environ-
mental law [30].

Foreign scientists also explore the
problems of formation of subsoil law.
These are G.E. Bystrov, D.V. Vasilevskaya,
M.V. Dudikov [31], B.D. Klyukin, S.V. Kol-
daev, O.V. Lagutkin, M.E. Pevzner [32].
M.E. Pevznera [32] defines subsoil law as a
set of legal norms established by the state
that regulate social relations in the field
of study, use and protection of subsoil.
M.V. Dudikov [31] believes that subsoil
law is a complex, integrated, independent
sub-sector of the natural resource law, the
norms of which regulate relations arising
in the process of rational, integrated, effi-
cient and safe use and protection of sub-
soil, as well as waste from mining and re-
lated processing industries.

It should also be noted the statement
of M.I. Matuzova and 0.V. Malko [33], who
consider the forest, subsoil, water law as
sub-sectors of the land law. However, this
opinion is rather controversial.

A.K. Sokolova [34] considers the flo-
ristic law as a sub-branch of environmen-
tal law. Like land, water, faunistic and
other sub-sectors that regulate the use
of natural resources, the floristic law is
a sub-sector of environmental law. The
recognition of all of them as sub-sectors
of the environmental law is correct by
nature, although they all have their own
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specifics and develop in accordance with
their own characteristics. At the same
time, the scientist notes that in the pro-
cess of substantiating the allocation of
new sub-branches of environmental law,
the provision on their systemic connec-
tion should be the starting point [34].

S.V. Ivanova [35] put forward the con-
cept of the formation of faunistic law. The
scientist believes that faunistic law at the
present stage should be considered as a
sub-branch of environmental law, which
has signs of an independent structural
unit in the system of environmental law.
The main criterion for sub-sectoral dif-
ferentiation is the presence of the own
subject of legal regulation - faunistic re-
lations as relations for the use and protec-
tion of animal world, which is an integral
element of the natural environment and
biological diversity of the Earth [35].

It is also important to be aware of the
effect of a differentiated and integrated ap-
proach in the natural resource law. On the
one hand, the integration of resource-based
industries into the field of natural resource
law does not imply the loss of their spec-
ificity. At the same time, it should contrib-
ute to the enrichment of resource-based
industries due to their interaction with
each other and with an array of general
norms. Thus, a certain level of differen-
tiation is provided. However, the priori-
ty role in the system of natural resource
law should be given to an integrated ap-
proach, within which the tasks of regulat-
ing natural resource relations are solved.

Law. Human. Environment. 2021. Vol. 12, No. 3

The complex genetic and structural
relationships between the land, forest,
water, and subsoil law ensure their con-
sistency and complementarity. Howev-
er, at the same time, it is clear that such
coherence and complementarity cannot
arise automatically. This requires a cer-
tain “common denominator”, a system
within which the mentioned legal commu-
nities can successfully interact. The role
of such a denominator is performed by the
natural resource law.

Conclusions

The qualitatively homogeneous natural
resource relations are the subject of legal
regulation of natural resource law, which
develop regarding the use and restoration
of natural resources - alegally defined part
of the natural environment that has signs
of natural origin and is in the ecological re-
lationship with the environment and with
each other, and which are used or can be
used as a source of satisfaction of human
needs. All natural resources, as well as
relations regarding their use and restora-
tion are closely interconnected. This bond
will always be inseparable and mutual.

In the system of natural resource law,
public relations on the use and restoration
of individual natural resources are in fact
its sub-sectors and provide a differentiat-
ed approach to the environmentally sound
use of each of the relevant natural resourc-
es. Natural resource law is not a conglom-
eration of land, water, forest, subsoil law,
but it is their qualitative unity based on a




single nature, development factors and the
internal structure of social relations.
Neitherlonghistory of the development
of legislation, nor the significant amount
of regulatory legal acts (which are the
sources of resource-based industries) are
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grounds for denying the inextricable and
mutual connection of the resource-based
branches of law with each other and with
the natural resource law and the objective
need to single out an independent branch of
the natural resource law.

References

[1] Hetman, A.P., & Zuev, V.A. (2017). Environmental law: Reflections on its origins
and development prospects. Problems of Legality, 137, 75-91.

[2] Yermolenko, V.M. (2010). Theoretical problems of distinguishing the branches of
environmental and natural resource law. Law of Ukraine, 6, 148-153.

[3] Kazantsev, N.D. (1967). Natural resource law and its limits as an integrated
industry. Herald of Moscow University, 6, 3-9.

[4] Kalinin, I.B. (2009). Natural resource law: textbook. Tomsk: Publishing House of
Tomsk University.

[5] Karakash, LI. (2005). The Subject and System of Natural Resource Law. In Natural
resource law of Ukraine: study guide (pp. 5-41). Kyiv: Istyna.

[6] Kostytsky, V.V. (2009). To The Question of The Development of The Legal System
and The Criteria for Its Division into Branches (On the Example of Environmental
and Air Law). In About Ukrainian Law: Journal of the Department of Theory and
History of the State and Law (pp. 130-142). Kyiv: Gramota.

[71 Krasnova, 1.O. (2012). To the question of the place of land law in the Russian legal
system. Actual Problems of Russian Law, 3, 82-86.

[8] Malysheva, N.R. (2005). The Right to Use Nature. In Environmental law of Ukraine.
Academic course: textbook (pp. 93-131). Kyiv: Legal Opinion.

[9]1 Shulga, M.V. (2004). Introduction. In Land law of Ukraine: textbook. and others;

under the editorship (pp. 3-8). Kyiv: Yurinkom Inter.

Karakasha, L.1., & Kharitonova, T.E. (2017). Land law of Ukraine: study guide. Odesa:

Legal Literature.

Petrov, V.V. (1987). The concept of environmental law as a legal community,

science and academic discipline. Herald of Moscow University, 5, 34-39.

Shulga, M.V. (2011). Certain Aspects of The Relationship Between Land and

Environmental Law. In Correlation of environmental, natural resource, land and

agrarian law: materials for the round table (pp. 20-23). Kharkiv: Yaroslav Mudryi

National Law University.

[10]

[11]

[12]

Law. Human. Environment. 2021. Vol. 12, No. 3




° Natural resource and resource-based relations...

[13]

[14]
[15]

[16]
[17]

(18]
[19]
[20]
[21]

[22]
[23]

[24]
[25]

Semchyk, V.I. (2008). Subject, Principles and System of Land Law. In Land law of
Ukraine: Academic course: textbook (pp. 18-35). Kyiv: In Yure.

Miroshnychenko, A.M. (2011). Land law of Ukraine: study guide. Kyiv: Alerta.
Gurevsky, V.K. (2004). Land law as an independent branch of law and its
relationship with related branches of law. Actual Problems of The State and Law, 22,
719-723.

Petrov, V.V. (1998). Land law. Moscow: Mirror.

Sharapova, S.V. (2015). Correlation of land and environmental law: some aspects.
In Environmental law in the system of interdisciplinary relations: materials of the round
table (pp. 188-190). Kharkiv: Pravo.

Bogolyubov, S.A. (2011). Environmental law: textbook. Moscow: Lawyer.

Petrov, V.V. (1995). Environmental law: textbook. Moscow: BEK.

Petrov, V.V. (1996). Environmental law: textbook. Moscow: BEK.

Shemshuchenka, Yu.S. (2005). Environmental law of Ukraine. Academic course:
textbook Kyiv: Legal Opinion.

Brynchuk, M.M. (1999). Environmental law (environmental law): textbook for higher
legal institutions. Moscow: Lawyer.

Brynchuk, M.M. (2009). Environmental law: textbook. Moscow: Horodets.
Brynchuk, M.M. (2010). Environmental law: textbook. Moscow: EKSMO.

Erofeev, B.V. (1992). Environmental law: a textbook for universities. Moscow: Higher
School.

Law. Human. Environment. 2021. Vol. 12, No. 3




[26]
[27]

[28]
[29]
[30]
[31]
[32]
[33]

[34]

[35]

Deineha & Marinich e

Volkov, G.A. (2005). Principles of land law. Environmental Law, 2, 90-96.
Agafonov, A.V. (2016). Water law: concept, subject and method of legal regulation.
Humanitarian, Socio-Economic and Social Sciences, 6-7, 127-129.

Korostelev, S.V. (1998). Land and forest law: textbook allowance. St. Petersburg:
Mykhailo Publishing House.

Pechulyak, V.P. (2011). Forest law of Ukraine: theoretical and legal issues of
definition. Journal of the Kyiv University of Law, 4, 301-304.

Kirin, R.S. (2007) Legal support of mineral extraction. Kyiv: Kyiv National
University.

Dudykov, M.V. (2015). Mining law in the system of branches of law. Lex Russica,
7, 43-56.

Pevzner, M.E. (1997). Mining law: textbook. Moscow: Lawyer.

Matuzova, N.Y. (2006). Theory of the state and law. Moscow: Legal literature.
Sokolova, A.K. (2009). Floristic law of Ukraine: problems of formation and development.
Kharkiv: Pravo.

Ivanova, S.V. (2017). The subject of faunal law as a sub-branch of ecological law.
Matters of Russian and International Law, 7, 191-200.

Law. Human. Environment. 2021. Vol. 12, No. 3




Natural resource and resource-based relations...

IIpupoaopecypcHi Ta nopecypcCHi BiAHOCUHU:
iepapxis rasysei i cniBBiAHOLIEeHHA IpeAMeTIB

MapuHa AHapiiBHa [leiiHera
JOKTOp IOpUANYHUX HAYK, JJOLEHT

HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU

03041, By I'epoiB O60pony, 15, M. KuiB, Ykpaina

Bosiogumup KocrsaHTHOBMY MapiHiu
AcnipaHT

HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU

03041, By I'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y ctaTTi gocaiaKeHo Miclle IpUpPOAOPECYPCHOrO MpaBa i MopecypcHUX raJjay3ei npasa
y CUCTeMi paBa, 3allpONOHOBAHO i€papxilo UX rajysei Ta OKpecJeHo CiBBiJHOILIEHHSA
npesMeTiB MPUPOLOPECYPCHUX 1 NOpecypCcHUX BifHOCUH. [lpeiMeToM mpaBOBOrO
peryJroBaHHANIPUPOLOPECYPCHOTOIpaBaBU3HAYEHO AKICHO O4HOPiAHINpUpoAopecy pCcHi
BiITHOCUHH, 110 CKJAAAKTbCA 3 IPUBOJY BUKOPUCTAHHS Ta BiATBOPEHHHA NPUPOJLHUX
pecypciB-OpUAUYHO BU3HAYEHOIYaCTUHU HABKOJIUIIHBOT O IPUPOLHOTI O CEpeJOBHUILL, 110
MalOTb 03HAKU NPUPOJHOTO NOXO/I>KEHH i 3HAXOAATHCS B €KOJIOTIYHOMY B3aEMO3B'SI3KY 3
HaBKOJIMIIHIM NPUPOJAHUM CepeJiOBUILEM Ta MiXkK C06010, BHKOPUCTOBYOTHCS a60 MOXKYTh
Oy TH BUKOPHUCTAHI SIK JP)KepeJio 3a/10BOJIEHHS NOTpPe6 JIoAUHU. Yci NpupoiHi pecypcy, a
TAKOX BiJHOCUHM L1010 IX BUKOPUCTaHHS i BiATBOPEHHS TiCHO MOB’sI3aHi Mixk coboro. Llei
3B’I30K 3aBXK /14 Oy/le MaTU HEPO3PUBHUI i B3aEMHUI XapakTep. BcTaHoOBJIeHO, 0y cUcTEMI
IIPUPOAOPECYPCHOr0 NpaBa CyCHiJIbHI BIiJHOCUHHU L0L0 BUKOPUCTAHHA 1 BiTBOPEHHA
OKpeMUX NPUPOJHUX pecypciB € ¢GaKTHYHO HOro miAraayssiMd W 3a6e3NnedyyroThb
AudepeHLiioBaHUN MiAXiJ A0 €KOJIOTIYHO OGI'PYHTOBAHOTO BUKOPHUCTAHHS KOXXHOTO
3 BIANOBIAHUX NpUPOAHUX pecypciB. IlpupoopecypcHe mpaBo - He KOHIJIOMepaT
3eMeJIbHOT'0, BOJHOrO, JIICOBOTO, HAaZpOBOI0 IpaBa, a iX AKiCHA €[HICTb, 3aCHOBaHAa Ha
€NVHIN npupoi, pakTopax Po3BUTKY i BHYTPIIIHBOI CTPYKTYPHU CYCIiJIbHUX BiTHOCHH.
3p06JieHO BUCHOBOK, 1110 Hi TpUBaJia icTOpisi pO3BUTKY 3aKOHOJaBCTBA, Hi 3HAaYHUU 06cAr
HOPMaTHUBHO-NIPAaBOBUX aKTiB, 1110 € J)KepesaMHy MOpeCypPCHUX rany3el, He € igcTaBaMu
JUIsl 3allepeyeHHs] HEPO3PUBHOI'O Ta B3AaEMHOTO 3B’A3KYy MOPECYpPCHUX Tajiy3eil mpasa
MiK C06010 i 3 MPUPOAOPECYPCHUM NPABOM Ta 06’ €KTUBHOI HEO6XiTHOCTI BUOKpPEMJIEHHS
CaMOCTilHOI rayysi npupoopecypcHOro npana

Kawuosi csi0ea: npupojopecypcHe NpaBo, 3eMeJsibHe IPABO, BOJ[HE NIPaBo, JIicCOBe MPaBo,
Ha/ipoBe NpaBo, payHicTUYHE TPaBo, PJIOPUCTUIHE IPABO, IPUPOAOPECYPCHI BiAHOCHHH,
NIOpeCypCHi BiTHOCHHU, CUCTEMA TTpaBa, rajy3b lpasa
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practicalimplementation of legislative prescriptions and compliance with the standards
for issuing green bonds (Green Bond Principles). Based on the analysis of legal doctrine

organic crop production”, “organic
production”, as well as the features of organic production, it has been concluded that
organic crop production, animal husbandry, aquaculture fully meet the categories of
environmental projects, stipulated by the GBR principles (such as: environmentally

» o«

in terms of defining the concepts “organic farming”,

sustainable agriculture, animal husbandry and aquaculture; agricultural technologies
that do not harm the climate, etc.). Itis proposed to lay out the first paragraph of the Part
2 of the Article 18 of the Law of Ukraine “On Capital Markets and Organized Commodity
Markets” in the following wording: “an environmental project is a project in the field
of alternative energy, energy efficiency, minimization of the formation, disposal and
processing of wastes, the introduction of environmentally friendly transport, organic
production, conservation of flora and fauna”, water and land resources, adaptation to
climate change, as well as another project aimed at protecting the natural environment,
introducing environmental standards, reducing emissions into the environment.”

Keywords: government support, green bonds, legal support, environmental project,

organic production, organic farming, organic products

Introduction

Ukraine, being an agrarian state, has a sig-
nificant potential for the development of
organic agricultural production. More and
more agricultural producers are choosing
specifically this vector of activity (in par-
ticular, according to the latest monitoring
data of the Ministry of Economy in 2019,
there were 617 organic market operators
in Ukraine, and 470 of them - agricultural
producers) [1]. This indicates an increase
in demand for organic products both in
the domestic and foreign markets. Accord-
ing to official data, the domestic market
of organic products in 2020 amounted to
25.1 million hryvnias, by demonstrating

Law. Human. Environment. 2021. Vol. 12, No. 3

the growth by 3% [2], and the total ex-
port of Ukrainian organic products for
the same period amounted to 204 million
US dollars [3]. However, further positive
dynamics in the development of organic
production largely depends on the state’s
position, methods, directions, support vol-
ume for this area.

Itis worth noting thatin 2021, great at-
tention has been paid to the state support
for organic production. Namely, the Law of
Ukraine “On Amendments to Certain Laws
of Ukraine on the Functioning of the State
Agrarian Register and the Improvement of
State Support for Agricultural Producers”




dated November 5,2020 N2 985-1X changed
the Article 17-2 of the Law of Ukraine “On
State Support for Agriculture of Ukraine”
dated June 24, 2004 Ne 1877-1V - it is pro-
vided three new areas of state support
for agricultural producers: 1) allocation
of budget subsidies counting upon unit
of cultivated land and/ or one head cat-
tle; 2) reimbursement of up to 30% of the
cost of certification of organic production;
3) reimbursement of up to 30% of the cost
for the purchase of approved plant protec-
tion products and fertilizers, seeds, plant-
ing material and fodder. As for the volumes
of financing, the budget for supporting or-
ganic production for 2021 was expected to
be in the amount of UAH 100 million [4].

Undoubtedly, such innovations are pos-
itive, but the state must and can support
the organic production sector in a compre-
hensive manner, in different ways, by pro-
viding the producers of organic agricultur-
al products with greater choice and more
opportunities to attract financial resources
for the development of their business.

The establishment of the market of so-
called green bonds Ukraine can become
one of these ways - a new type of valuable
securities introduced (from July 7, 2021)
by the Law of Ukraine “On Capital Markets
and Organized Commodity Markets” dated
February 23, 2006 N2 3480- IV as amend-
ed by the Law of Ukraine “On Amendments
to Certain Legislative Acts of Ukraine Re-
lated to the Simplification of Attracting
Investments and Introduction of New

Novak & Melnyk e

Financial Instruments” dated June 19,
2020 Ne 738-IX. Since green bonds are a
novelty for Ukraine, a study of the issues of
legal support for their use in various areas,
in particular for financing the projects for
organic production, has not yet been car-
ried out, which emphasizes the timeliness
and relevance of this work.

Existing developments in the field
of legal regulation of organic production
(which include the works by A.V. Gafuro-
va, V.M. Ermolenko, V.M. Kornienko,
P.F. Kulinich, T.V. Kurman, S.I. Marchenko,
V.A. Melnik, A.M. Statovko, O.M. Tueva,
V.Yu. Urkevich and others) have been car-
ried out related to the mentioned legisla-
tive changes and they have not touched
upon the indicated aspects.

The purpose of the article is a scientific
and theoretical analysis of the legislation
that introduces green bonds as a tool for
financing organic production, highlight-
ing the main problematic aspects in this
area and developing proposals for their
solution.

Results and Discussion

According to part 5 of the Article 11 of the
Law of Ukraine “On Capital Markets and
Organized Commodity Markets”, the green
bonds are bonds, the prospectus of which
provides for the use of funds raised exclu-
sively to finance the environmental project
or its separate stage. In turn, the Article 18
of the same normative act defines the con-
cept “project of ecological direction” - this

Law. Human. Environment. 2021. Vol. 12, No. 3
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is a project in the field of alternative en-
ergy, energy efficiency, minimization of
the formation, disposal and processing of
wastes, the introduction of environmental-
ly friendly transport, organic farming, con-
servation of flora and fauna, water and land
resources, adaptation to climate change, as
well as another project aimed at protecting
the natural environment, introducing envi-
ronmental standards, reducing emissions
into the environment. As it can be seen, the
legislator has taken the path of separating
projects related to organic farming into a
separate type of environmental projects.

It should be noted that the dynamics
of development of the world market in the
sectoral context shows that the priority
areas of “green” projects are currently as
follows: the energy efficiency of buildings
(37% of the total volume of green bonds
issued since 2007), renewable energy
sources (26%), environmentally friendly
transport (16 %), water resources man-
agement (12%), waste management (4%),
other (5% [5]. That is, the organic farming
is included in the last and least significant
category. However, for Ukraine, with its
prospects for the development of agrarian
sector, the problems in the use of natural
resources, the establishment of proper fi-
nancing for projects related specifically
to agricultural production, are extremely
relevant and timely tasks. According to the
author’s opinion, they should not be limit-
ed to organic farming. The very use of this
definition raises a number of objections,
which will be discussed below.

Law. Human. Environment. 2021. Vol. 12, No. 3

The fact is that according to the
world-recognized standards for
ing green bonds (Green Bond Principles
(GBR)), the main principles of this type
of valuable securities include the target-
ed use of proceeds from their placement
[6]. To do this, the financed project should
bring the environmental benefits, which
can be assessed by the issuer in terms of
qualitative and (if possible) quantitative

issu-

indicators. In case of neglecting the GBR
principles, that is, when misleading inves-
tors, state authorities and etc. regarding
the areas of using funds received from the
issue of green bonds, the so-called “green-
washing” concept will take place. Special-
ists emphasize that even an isolated case
of “greenwashing” can cost Ukraine a loss
of confidence and launch the irreversi-
ble process of investors’ withdrawal [7].
Hence, Ukrainian legislation should outline
as clearly as possible which projects can be
included in the above-mentioned ones.
However, at this time, the term “organic
farming” is not defined legally, and scientif-
ic research in this direction continues. For
example, R.A. Tsylyurik [8] in his disserta-
tion research on the legal regulation of the
use of land for organic farming proposes
to consider the organic farming as “a pro-
duction activity that is inextricably linked
with the direct cultivation of certified ag-
ricultural land intended for a specific pur-
pose - the production of organic products
of plant origin that meets the established
requirements”. That is, the organic farm-
ing is essentially included in the concept




“organic crop production”, which in turn is
an integral part of organic production [8].
0.V. Khafurova and B.D. Psuturi [9] express
a similar opinion and refer to organic crop
production the following: firstly, the plant
growing as a traditional branch of agricul-
tural production, which includes organic
farming; secondly, the harvesting of such
organic classes of the plant world as wild
plants, algae and fungi.

Analyzing the features of organic pro-
duction and its requirements, first of all,
they are determined by the basic Law of
Ukraine “On the basic principles and re-
quirements for organic production, circu-
lation and labeling of organic products”
dated July 10, 2018 Ne 2496-VII], it is clear
that organic crop production, animal hus-
bandry, aquaculture fully meet the catego-
ries of environmental projects provided for
by the GBR principles. For example, such as:
environmentally sustainable agriculture,
livestock and aquaculture; climate-friend-
ly agricultural technologies, etc. [6].

This thesis is supported by the develop-
ments of legal science. Thus, D.S. Poddub-
na [10] highlights the following actions as
the positive consequences of organic pro-
duction: the restoration of the fertile soil
layer, the preservation and improvement
of soil fertility, the prevention of erosion
processes. Another scientist - I.V. Ignaten-
ko [11] (when considering the organic
production in the context of the concept
of sustainable development of the agro-
sphere) emphasizes that preservation of
the natural environment and increasing
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the soil fertility is the main task of organic
agriculture. In ecological terms, the author
states that organic agriculture is able to
produce and apply new technologies that
do notviolate the natural functioning of the
environment [11]. M.A. Deinekha [12] and
other scientists consider organic farming
as a sustainable form of agriculture, which
improves the state of the environment and
resource provision.

The spread of implementation of the
organic production methods as a way to
encourage modern and sustainable agri-
cultural production (considering the need
to protect the environment and animals)
is recognized in the Article 404 of the As-
sociation Agreement between Ukraine, as
well as the European Union, the European
Atomic Energy Community and their Mem-
ber States, ratified by the Law of Ukraine
dated September 16, 2014 Ne 1678-VII.
Another basic international document in
the field of legal regulation of organic pro-
duction - the Decree of the Council (EC)
Ne 834/2007 dated June 28, 2007 regard-
ing the organic production and labeling
of organic products and cancellation of
the Decree (EEA) N2 2092/91 - establish-
es that the method of organic production
plays a dual social role: on the one hand, it
provides a specific market that meets the
needs of consumer in organic products, and
on the other hand - it provides a common
good, by contributing to the protection of
environment, the proper maintenance of
animals, as well as the development of ru-
ral areas [13].
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Certainly, the inexhaustible list of envi-
ronmental projects (according to the Law of
Ukraine “On Capital Markets and Organized
Commodity Markets”) does not exclude the
possibility of using green bonds to finance
the organic agricultural production. Howev-
er,accordingtotheauthor’s opinion, itwould
be more advisable to foresee this direction
(a broader direction compared to organic
farming) in order to simplify the practical
implementation of legislative regulations.

It is also important that operation of
the category “organic production” already
fixed in the regulatory field will greatly fa-
cilitate the work both in terms of prepar-
ing projects financed with funds received
from the placement of green bonds, and in
terms of monitoring the intended use of
such financial resources. This follows from
the fact that the current Ukrainian legis-
lation in the field of organic production
is already sufficiently developed, it meets
the international requirements in general
(in particular, the aforementioned Decree
of the Council (EC) Ne 834/2007 dated

Law. Human. Environment. 2021. Vol. 12, No. 3

June 28, 2008, the Decree of the Commis-
sion (EC) Ne 889/2008 dated September
5, 2008 [14] and provides an appropriate
level of legal regulation of the relevant re-
lations. Thus, it will be much easier for the
issuers of green bonds to adhere to all four
Green Bond Principles [6]: the use of funds,
the process of evaluating and selecting
projects, fund management and reporting.

Conclusions

Therefore, it should be stated that today
the local authorities have been given the
powers to solve the problem of disposal of
unusable pesticides; but at the state level, it
is just beginning to discuss the adoption of
appropriate state program. Still, it is urgent
to accelerate the approval of state programs
with the determination of clear measures
for its implementation and the sources of
funding and strengthening control over the
execution of the powers assigned to local
authorities and responsibility in case of ig-
noring or negligence with the handling of
obsolete pesticides.
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/1o NUTaHHA NPAaBOBOro 3a6e3Me4YeHHs 3aCTOCYBaHHS 3eJIeHUX
o6Jiiranii A/ po3BUTKY OpPraHiYyHOro BUpOGHUIITBA B YKpaiHi

Tamapa CepriiBHa HoBak
KanguzaaT opujMyHUX HAyK, JOLEHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By I'epoiB O60pony, 15, M. KuiB, Ykpaina
BikTopis Os1iekcaHapiBHa MeJIbBHUK
KanguaaT opujMyHNUX HayK, aCUCTEHT
BisloniepkKiBCbKHMM HalliOHAJIbHUM arpapHUM YHIBEPCUTET
09117, CobopHa mioua, 8/1, M. bina llepkBa, Ykpaina

AHomayis

Y cTaTTi npoBeieHO HAyKOBO-TEOPEeTUYHHH aHaJli3 3aKOHOJABCTBA, IKUM 3allPOBa/KyI0ThCS
3eJieHi 06.1iranii Ak iHCTpyMeHT iHaHCYBaHHS OpraHiyHOro BUPOGHHUIITBA, a TAKOK BU3HAYEHO
IIJISIXY WOTO YJJOCKOHaJIeHHs. BU3HaueHo, 1110 HOBUHM BU/, L[iIHHUX NamnepiB - 3esieHi o6Jirarii,
MOXYTb CTaTH OJHUM i3 iHCTPyMeHTIB A/ MiATPUMKH DPO3BUTKY cdepH OpraHivHOTro
CiJIbCBKOTOCIIOAAPCHKOr0 BUPOGHULITBA. JloBeJieHo, 1110 BUOKpPEMJIEHHSI B SIKOCTI HaIpsaMy
IIPOEKTIB €KOJIOTTYHOIr0 CNPSIMyBaHH4, AKi Nlepe/i6ayaloTh BUKOPUCTAHHSA 3a/Iy4YeHHX KOIUTIB
BiJl eMicil 3esieHUX oO6Jiiraniii, opraHiYHOro 3eMJyiepo6CTBa, € AUCKYCIMHUM, 3BaXKalouu Ha
Bi/ICYTHICTh HOPMAaTHUBHOI'O BU3HAYEHHA JIaHOT'0 MTOHATTS, 1110 MOXKe YCKJIAAHUTH IPAKTUYHY
peastizallito 3aKOHOJAaBYUX MPHUITKCIB Ta JOTPUMaHHS CTaHAAPTIB eMicil 3esieHUX o6Jrirain
(Green Bond Principles). Ha ocHoBi aHaJsi3y npaBoBoi JOKTPHMHH B YacTHHI BU3HAYEHHS
MOHSATH «OpTraHiuHe 3eMJIEPOOCTBOY, KOpPraHiuHe POCJUHHULTBOY», «OpraHiyHe BUPOOHULITBO,
a TaKOX OCOOJIMBOCTENH OpraHiYHOrO BUPOOHHUIITBA, 3p06JIEHO BHUCHOBOK IPO Te, MIO
OpraHiyHe pOCJVMHHHILTBO, TBAaPMHHMIITBO, aKBaKyJbTypa MOBHOK MipOI0 BiAIOBIJAIOTh
KaTeropisiM eKoJIOTIYHUX POEKTIB, nepegoadyeHux npuHiunamMmu GBR (TakuM siK: eK0JIOriYHO
CTajle CiJibCbKe TOCHOJApPCTBO, TBAPMHHHUITBO Ta aKBaKy/bTYypa; CiJIbCbKOIOCHOAAPCHKI
TeXHOJIOTi], 110 He LIKOAATH KJiMaTy Ta iH.). 3alponoHOBaHO BUKJIACTHU ab63al] Mepiiui 4.
2 cT. 18 3akoHy Ykpainu «IIpo pUHKHU KalliTaJly Ta OpraHi3oBaHi TOBAapHiI PUHKHU» B TaKid
pellaklii: «IpOoeKT eKOJIOTiYHOTO CIpsMyBaHHA - Lie NpoeKT y cdepi ajJbTepHATHUBHOI
eHepreTUKH, eHeproedeKTUBHOCTI, MiHiMi3a1lii yTBOpeHHs, yTUi3allii Ta nepepobKu BiIX0iB,
BIIPOBA/>KEHHS1 €KOJIOTIYHO YMCTOro TPAHCIIOPTY, OPraHiYHOro0 BUPOOHUIITBA, 36€peKeHHs
¢dutopu i payHH, BOIHHUX i 3eMeJIbHUX pecypciB, afanTamnii o 3MiH KJIiMaTy, a TaKoX iHITHN
IPOEKT, CIPSIMOBAHUI Ha 3aXUCT HABKOJIMIIHBOTO MPUPOJHOT0 Cepe/IOBUIIA, BIPOBA/>KEHHA
€KOJIOTIYHUX CTaHJApTiB, CKOPOYeHHS BUKW/IB Yy HABKOJIMLIHE INPUPOJHE CepesloBUILE»

Kamouoei cnoea: nep:xaBHa MiATPUMKa, 3eJIeHi 06J1iraiii, npaBoBe 3ab6e3me4eHH s, IPOEKT
€KOJIOTiYHOTO CHpsIMyBaHHSl, OpraHiuHe BHUPOOGHULTBO, OpraHiuHe 3eMJiepobOCTBO,
opraHiuHa npoaykuis
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in the use of land according to their intended purpose. For the effective solution of the issue
of proper legal regulation of land sub-categories, the author has analyzed the successful
experience of the United States of America regarding the relevant issue. In addition, it is
proposed the development of a normative legal act that could perfectly regulate the relevant
land-legal categories, establish a complete classification of the main categories and sub-
categories of lands, as well as provide them with a detailed characteristics. In the final
stage of the study, the author notes that there is an urgent need to pay proper attention to
this issue by legislators, scientists and practitioners

Keywords: land sub-category, category of lands, division of land into sub-categories,

purpose of land, land legislation

Introduction

Recently, the problem of dividing land into
categories according to their intended pur-
pose has increasingly become the object of
research in the scientific work of domestic
scientists. Some researchers consider the
division of land into categories as a relic
of the Soviet land law, while others defend
the position of impossibility of the normal
existence of land legislation without land
categories and the inadmissibility of their
replacement or expropriation [1]. However,
amid this doctrinal discussion, the concept
of “land sub-category” remains deprived
of scientific attention, which is complete-
ly in the shadow of the concept “category
of lands”, and this, in turn, causes its little
research. Despite the current situation,
the correct disclosure of the concept “land
sub-category”, the provision of qualifica-
tion signs for it and the definition of land
sub-categories requires proper attention
from lawmakers, scientists and practition-
ers for a long time, since the deprivation
of sufficient legislative regulation of lands
that belong to the land sub-category can
lead to a massive violations (intentional

or reckless) of land legislation, in the con-
text of using lands within the category
not according to their intended purpose.
In turn, this can also lead to the weak-
ening of foundation of an element of land
law - the category of land, which basis con-
sist of the land sub-category. The author
is convinced that the above-mentioned
statements predetermines the relevance
of this topic within the land law science.

Despite the numerous mentions of
scientists in their works about the “land
sub-categories”, after a detailed analysis of
scientific works that were in the author’s
access, there were not found studies by
domestic and foreign scientists that would
reveal the concept “land subcategories”
(even without specific reference to the ti-
tle “sub-category”). Thus, in particular, the
following researchers mention the concept
“land subcategory” in their scientific works:
T.M. Magomedova [2], Yu.S. Petlyuk [3],
A.P. Anisimov [4], A.P. Ushakova [5]. Howev-
er, ignoring the fact that there are no scien-
tific works that reveal the concept and con-
tent of “land subcategory”, some issues that

Law. Human. Environment. 2021. Vol. 12, No. 3




Land sub-category as an important element...

somehow relate to the subject of this study
have been disclosed by V.M. Yermolenko [1].

The purpose of the article is a scientif-
ic and legal analysis of the concept “land
sub-category”, determination of its content
and composition, substantiation of the im-
portance of proper legal regulation of the
land sub-category from in terms of land-le-
galscienceand practice,aswellasanattempt
to find ways to create such legal regulation.

Results and Discussion

Starting the study of the concept “land sub-
category”, it should be noted that the cur-
rent Land Code of Ukraine does not contain
the concept “land sub-category”. For com-
parison, despite the list of existing land cat-
egories defined by the Land Code, the lat-
ter one does not disclose the concept “land
category”. It is only possible to guess about
the existence of land sub-categories based
on the content of norms that regulate a par-
ticular category of land, and the content of
classifier of the types of designated purpose
of lands. Thus, according to the Classifica-
tion of types of special purpose, there are
119 land sub-categories [6].

Considering the lack of legislative and
doctrinal definitions of the concept “land
sub-category”, the author considers it ap-
propriate to try to reveal this concept. Thus,
for the interpretation of the concept, it is
worth resorting to the theoretical founda-
tions of legal science and logic. E.A. Pryash-
nikov [7] in his work draws attention to
the unity of elements such as the phenom-
enon of reality - the concept - the term.
The main, defining and primary concept -
the phenomenon of reality. The concept is
a reflection of such a phenomenon in the

Law. Human. Environment. 2021. Vol. 12, No. 3

people’s mind, and the term serves as a ver-
bal expression of concept [7]. The concept
as a form of thinking is a way of reflecting
reality, due to which the subject is revealed
through the totality of its important fea-
tures. The definition of concept is a logical
operation that reveals its content. The name
of the definition operation comes from the
Latin word “definite”. Etymologically, the
word “definition” means “setting bounda-
ries”, “determination”. Therefore, often in-
stead of the name of the concept, the name
of the definition is used. With the help of
definition, it is formed a meaning for a term
that is introduced into the communica-
tive process for the first time, or it is clar-
ified the meaning of already used term [8].

Based on this, it should be initially ana-
lyzed the concept “sub-category”, the defi-
nition of which has already been provided.
Thus, the explanatory dictionary of the
Ukrainian language defines a “sub-catego-
ry” as a category, which in turn is part of a
broader category [9]. In the context of the
author’s study, the category of land refers
to the broader category, which includes the
land sub-category.

First of all, it is worth agree with the
opinion of V.M. Ermolenko [1] that the cat-
egory of land is a generic concept, which
unites the land types that are related in
terms of common homogeneous proper-
ties. At the same time, the consideration of
the category of lands as a generic concept
is a common feature (classification group-
ing), while the special feature is the inter-
relationship of lands according to common
properties (natural and social) [1].

According to the author opinion, the
land sub-category is a part of lands that are
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part of the corresponding category. Howev-
er, despite their common features, they have
some features that allow them to be rela-
tively isolated from other lands of the corre-
sponding category. That is, the sub-catego-
ry is also a generic concept, but it combines
a narrower list of lands according to their
common homogeneous and specific proper-
ties (which allows them to be distinguished
from their parent or main category).

The importance of existence and proper
registration of the land sub-category can be
cited on the example of the most valuable
category of land for Ukraine - agricultural
land. Thus, the moratorium on the aliena-
tion (acquisition) of agricultural land for
certain subjects of land legal relations, es-
tablished by the paragraph 15 of the “Tran-
sitional Provisions” of the Land Code of
Ukraine, covers only some sub-categories
of agricultural land, rather than the entire
category (for commercial agricultural pro-
duction, land plots allocated in kind (on the
ground) to the owners of land shares. Thus,
ifall lands in the category of rural land were
reduced exclusively to one category with-
out dividing them into sub-categories, then
the mentioned moratorium would cover all
agricultural land without exception. At the
same time, in practice, the subjects of state
registration of rights to real estate (when
carrying out registration actions regarding
the agricultural land plot) pay attention pri-
marily to the land sub-category, as well as to
the fact - whether itis allowed for one or an-
other subject to acquire it for the own right.

The land sub-category plays an equal-
ly important role in the legal regulation
of relations that arise from the protection
and use of lands for residential and public

buildings. Thus, for example, the construc-
tion of an apartment building is allowed
only on the land sub-category “for the
construction and maintenance of an apart-
ment building”, and its construction on
other lands of residential and public build-
ings will be considered a violation of the
target use of the land, despite the fact that
this category in general implies a construc-
tion of buildings on it (including apartment
buildings). However, relevant examples
can be given for any category of land.

Meanwhile, most citizens are more fa-
miliar with the right for free privatization
of land, defined in the Art. 121 of the Land
Code of Ukraine [10], it also provides for a
one-time receipt within the limits of norms
of various land sub-categories within the
one category. In the case when legislator
notes the free land acquisition for citizen,
for example, only for agricultural purpos-
es (without distinguishing sub-categories)
within a certain norm, then it will be ex-
cluded the possibility of differentiated ac-
quisition of land for farming, for individual
farm household and for gardening, which,
in turn, will limit the ordinary citizen in the
implementation of various types of agricul-
tural activities.

According to the author’s opinion, each
land sub-category should be properly char-
acterized. For example, the experience of
the United States, namely the state of North
Carolina, is interesting. Thus, in the cor-
responding state, “A Standard Classifica-
tion System for Mapping of Land Use and
Land Cover” has been existing there for
27 years [11], aimed at the efficient use of
land plots located within the state, consid-
ering their natural properties in order to
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protect the entire environment from the
negative impact of people on the ecosystem
created by nature. It is interesting that the
corresponding document contains not only
classification of the main categories and
sub-categories of lands, but also their de-
tailed characteristics. It is worth noting that
the detailed description of corresponding
lands is not limited to the categories only;
sub-categories are given even more atten-
tion in their determinations. The author be-
lieves that it is advisable to create a similar
regulatory legal act in Ukraine. To develop
it, it is necessary to involve the specialists
from various fields (land law, land manage-
ment, soil science, ecology, chemistry, etc.)
in order to provide a professional charac-
teristics of this or that land sub-category
and the established norms for its use. Such
a document should describe in detail each
sub-category of lands that currently exists
in Ukraine, and establish its specific legal
regime. This regulatory legal act should es-
tablish an effective mechanism for chang-
ing the intended use within one category,
considering the consequences of such a
change for the environment, or establish re-
strictions on such a change, for example, for
especially valuable sub-categories of lands.

Conclusions

Considering all of the above-mentioned, it
is worth noting that such an important el-
ement of the conceptual and categorical
apparatus of land-legal science as “land
sub-category” currently remains almost

Law. Human. Environment. 2021. Vol. 12, No. 3

unexplored, and it is often identified with
the concept “category of lands”. However,
there are numerous references to the con-
cept “land sub-category” in the works of do-
mestic and foreign scientists, although none
of them reveals this concept. This study al-
lows concluding that the land sub-category
is partofthe lands, which are included in the
corresponding category. However, despite
their common features, they have some fea-
tures that allow them to be relatively isolat-
ed from other lands of the corresponding
category. In general, the land sub-category
is a generic concept that unites a narrower
range of lands according to their common
homogeneous and specific properties. The
author is absolutely convinced that the land
sub-categories, their composition and legal
regime are quite important for the develop-
ment of land legislation and countering the
misuse of lands, which make up the land
fund of Ukraine. Thus, there is an urgent
need for proper legal regulation of this el-
ement of land law. In author’s opinion, the
relevant legal regulation should take place
through the development and adoption of a
completely new normative legal act, which
would contain the list of all sub-categories
of land, as well as establish a legal regime
for each of them, including the effective and
simple mechanism for changing the intend-
ed use within the category of land. However,
before the adoption of the relevant legal act,
it is worth holding a number of conferences
and round tables among the scientists and
practitioners of various industry areas.
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CyOkaTeropis 3emeJib AK BaXK/IMBUM €J1I€eMEHT
NMOHSATIAHOrO anaparTy 3eMeJIbHO-MIPaBOBOi HAYKHU

BiTasiu CeprinoBuy Masiun
AcniipaHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

CtaTTda npucBAYeHa HeJOCTaTHbO JOCJiJP)KeHOMY B Teopii 3eMeJIbHOro npaBa MOHATTIO
«cyOKaTeropisizeMesib» ABTOPOMBCTAaHOBJIEHOTON GaKT,I0NONPUIINPOKEBUKOPUCTAHHA
BiTYU3HAHUMH Ta 3apyO6i’>KHUMHU HAYKOBISIMHU CJIOBOCIIOJIYYEHH S «CyOKaTeropisi 3eMeJiby,
BiZICyTHI OY/1b-IKi JOCJIiP)KEeHHs], [0 CIPSIMOBaHI caMe Ha PO3KPHUTTS [[bOr'0 MOHATTS Ta
OKpecJIeHHSl TUX CaMHUX CyOKaTeropiil 3eMeJib. Y mpoueci J0Cai[i)KeHHsI BCTaHOBJIEHO,
110 YMHHe 3eMeJsibHe 3aKOHOJABCTBO HaJiuye 6Jiu3bko 119 cyGkaTeropiil 3emelib, siKi
nepebyBalOTh B MeXaX pi3HUX KaTeropii semesib. BUKOPUCTOBYIOYH METO/IU TEOPETUKO-
IpaBoOBO{ HAyKH 3/1iHCHEHO CIPO6Y PO3KPUTH MNOHATTHA «CybKaTeropis seMeJ/ib» Ta HaJlaTH
oMy BiamoBifHe BU3HaueHHs. KoHcTaTyeTbcs, 1o cybkaTeropii 3eMesb BiAirpalooTb
BaXKJIMBY POJIb B HOPMaJIbHOMY QYHKILIOHYBaHHI YNHHOI'O 3eMeJIbHOTO 3aKOHO/aBCTBa
Hallol AepKaBHy, aJ)Ke BiJICYTHICTb BUAIJIEHHA Ta HAJIE)XHOI'O IIPABOBOI'0 PeryJBaHHA
cyb6kaTeropii3eMesib MO>Ke IPU3BECTH ;O MACOBUXIIOPYILeHb (YyMUCHUX YU HEO6ePeXKHUX)
y BUKOPHUCTAaHHI 3eMeJIbHUX AiJSHOK 3a iX 1i/IbOBUM NpU3HauYeHHAM. [J/i epeKTUBHOTO
BUDpillleHHs MUTAHHA 110/l0 HaJIe)XHOTO IPaBOBOr0 peryJiloBaHHsA cyOKaTeropiil 3emMeJb,
aBTOpoM 6yJsio mpoaHaJsizoBaHO ycmimHUM AocBifg CrnosnydeHux llTaTiB AMepukwy, 110
CTOCY€ETbHCSA Bi/IIOBIIHOIO U TAHHSA Ta3alPONIOHOBAHO PO3P0O6KY HOPMAaTHUBHO-IIPAaBOBOI0
aKTa, IKMM 6 3MIr JOCKOHAJ0 BperyJ/oBaTH BifjIOBiHI 3eMeIbHO-IPaBOBi KaTeropii,
BCTAQHOBUTHU NOBHY KJIacUiKallilo 0CHOBHUX KaTeropiil Ta cybkaTeropii 3eMeJsib, a TAaK0X
Ha/JlaTH IM JleTa/JbHY XapaKTepPUCTUKY. ¥ 3aBepllaJbHOMY eTani AOCJiAXKeHHA aBTOPOM
HaroJIOLyeTbCA Ha TOMY, 1110 iCHYE rocTpa norpeba B NpUAiJeHHIO HaleXHOI yBaru Ao
JaHOro NMTAaHHA 3aKOHOTBOPL|iB, HAYKOBLIB Ta IPaKTHUKIB

Kamouoei cnoea: cy6raTeropisi 3eMeJib, KaTeropisi 3emesib, Mo/jiji 3eMeJib Ha cy6KaTeropii,
L[iJIbOBe IPU3HaYeHH 4 3eMeJlb, 3eMeJibHe 3aKOHOJaBCTBO
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substantiated that the peculiarities of external agrarian financial legal relations are caused
by the nature of activity carried out by the business entity. Therefore, these relations are
regulated by agrarian legislation in the field of state financial support for agriculture and
the social sphere of the village; implementation of certain types of agricultural activities;
insurance and crediting of agricultural producers. According to the author’s opinion, such
legal relations include: the settlement legal relations; credit legal relations (including legal
relations of monetary leasing); insurance legal relations; relations with the state and local
budgets (regarding the payment of taxes and other obligatory payments and fees; obtaining
the state financial support); investment legal relations

Keywords: agrarian legislation, agrarian financial legal relations, internal financial legal
relations, external financial legal relations, agricultural enterprise, agricultural producer

Introduction

The agrarian sector of the economy (the
agriculture is its basic component) forms
the following types of security: food secu-
rity, within certain limits - economic, envi-
ronmental and energy security; it ensures
the development of technologically related
sectors of national economy and the crea-
tion of socio-economic conditions for rural
development. It generates about 18% of the
gross value added of the state, it is one of the
main budget-forming sectors of the nation-
al economy; in recent years, its share in the
consolidated budget of Ukraine is an aver-
age of 12%, but in the commodity structure
of exports - more than a third (Concept of
the State Target Program for the Develop-
ment of the Agricultural Sector of economy
for the period up to 2022, approved by the
Cabinet of Ministers dated December 30,
2015, Ne 1437-1.) At the same time, the agri-
cultural production remains a resource-in-
tensive one, it has a significant duration of
the production cycle and dependence on
natural and climatic conditions. According-
ly, to ensure further economic growth of
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agricultural producers, it becomes especial-
ly relevant to study the issue of legal regula-
tion of the financial support of their current
activities. The above-mentioned is impossi-
ble without understanding the peculiarities
of functioning of the agrarian financial legal
relations: both internal, arising at the level
of business entities, and external - that me-
diate their interaction with counterparties
and relevant state authorities.

The works of the following well-known
scientistsin the field of agrarian law became
a theoretical basis of the study: V.M. Ermo-
lenko, A.M. Stativka and V.Yu. Urkevich [1],
V.Z. Yanchuk [2], 0.M. Pashchenko [3].

The purpose of the article is to describe
the general characteristics of internal and
external agrarian financial legal relations
and highlight their specific features.

Results and Discussion

In the agrarian legal science, the agrarian
legal relations are traditionally divided into
internal and external ones. For the agrari-
an financial legal relations, the specified
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division is also applied [2; 3]. At the same
time, according to A.M. Pashchenko [3],
the first group includes the financial legal
relations to ensure the financial discipline
established by the law (implementation of
various forms of accounting, reporting, ac-
crual of dividends on shares or property
and land shares) at enterprises. According
to the author’s opinion, this approach to
understanding the indicated group of legal
relations requires some clarification. After
all, compliance with financial discipline is
associated with the fulfillment of financial
obligations to other external entities (credit
institutions, counterparties, etc.). That is,
these legal relations cannot be considered
as internal ones.

According to V.Z. Yanchuk [2], the pur-
pose of internal financial legal relations is
to create the necessary financial base for
production of food, foodstuff and raw ma-
terials of plant and animal origin by struc-
tural production divisions. Accordingly,
they should be linked, firstly, with the for-
mation of financial capital of enterprise
(the creation of property funds of business
entities). Thus, in order to ensure the statu-
tory activities, an agricultural cooperative
forms an authorized capital (in the manner
prescribed by the charter), as well as a de-
velopment fund and a reserve fund (point 1,
Article 21 of the Law of Ukraine dated July
21, 2020 “On agricultural cooperation”);
limited liability company - authorized and
reserve capital (Article 12; point 1 Arti-
cle 25 of the Law of Ukraine dated February
6,2018 “On Limited and Additional Liability
Companies”); farming - a compound capital
(Article 19 of the Law of Ukraine dated June
19,2003 “On Farming”).

Secondly, the above-mentioned legal re-
lations are related to the internal distribu-
tion of the financial result (profit) of enter-
prise among its founders and participants
(members) (for example, the payment of div-
idends (in business companies), dividends
and patronage dividends (in agricultural co-
operatives), as well as the implementation of
deductions in these funds. At the same time,
such enterprises adopt internal documents,
and the distribution is carried out based on
them. Thus, the financial plan is the main
planning document of a state commercial
enterprise, and according to this financial
plan, the enterprise receives income and in-
curs expenses, determines the volume and
direction of funds for performing its func-
tions throughout the year in accordance
with the constituent documents (point 2 of
the Article 75 of CCU). In the agricultural co-
operative - these are the Rules for on-farm
activities. They should contain, in particular,
the following information: the procedure for
determining the size of additional contribu-
tion of each member of the cooperative and
its contribution; the size of the total share of
contributions of associate members in the
authorized capital; the procedure for deter-
mining the size, accrual and distribution of
patronage dividends in the context of types
of activities of the cooperative; a mechanism
for distributing the financial result (prof-
it) of agricultural cooperative, remaining
after the payment of taxes, fees and other
mandatory payments provided for by the
law; requirements for pricing and finan-
cial relations (point 2, Article 9 of the Law
of Ukraine “On Agricultural Cooperation”).

Itshould be noted that the legislation es-
tablishes a requirement for approval of the
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annual report (exclusive competence of the
general fees) (point 1, Article 33 of the Law of
Ukraine dated September 17, 2008 “On joint-
stock companies”, point 2 of the Article 30
of the Law of Ukraine “On Companies with
Limited and Additional Liability”, point 2 of
the Article 16 of the Law of Ukraine “On Ag-
ricultural Cooperation”) and storage of the
annual financial statements at enterprises
(point 1, Article 77 of the Law of Ukraine “On
Joint-Stock Companies”, point 1, Article 43 of
the Law of Ukraine “On Limited and Addi-
tional Liability Companies”). In addition, the
shareholders (participants) are guaranteed
the right to get acquainted with the financial
statements (Article 78 of the Law of Ukraine
“On Joint Stock Companies”, point 3 of the
Article 43 of the Law of Ukraine “On Lim-
ited and Additional Liability Companies”).

To control the financial and economic ac-
tivities of these business entities, the appro-
priate authorities should be created: an audit
commission (auditor) in agricultural cooper-
atives (Article 18 of the Law of Ukraine “On
Agricultural Cooperation”) and joint stock
companies (Article 73 of the Law of Ukraine
“On Joint Stock Companies”). In addition, it
provides for an audit of financial statements
for limited liability companies (Article 41 of
the Law of Ukraine “On Limited and Addition-
al Liability Companies”), agricultural holding
companies (Article 8 of the Law of Ukraine
“On Holding Companies in Ukraine”), state
unitary agricultural enterprises (point 8,
Article 73 of CCU), as well as a public joint-
stock company (point 1, Article 75 of the
Law of Ukraine “On Joint Stock Companies”).

Thirdly, the internal agrarian financial
legal relations operate when making settle-
ments with members (participants) in case
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of termination of the activity of business en-
tity or withdrawal of its members (partici-
pants) (Articles 25-25, Article 89 of the Law
of Ukraine “On Joint Stock” Companies”,
Article 23, points 4, 5 Article 33 of the Law
of Ukraine “On Agricultural Cooperation”,
point 1 of the Article 5, Articles 53, 54 of the
Law of Ukraine “On Limited and Addition-
al Liability Companies”, point 2 of the Arti-
cle 36 of the Law of Ukraine “On Farming”).

The above-mentioned proves that the
features of this group of legal relations are
due to the organizational and legal form
of business entities in which they arise,
change and terminate, and therefore they
are established in the legislation governing
the legal status of these entities.

Let’s focus on the analysis of agrarian
legal relations, which can be attributed to
external financial legal relations. It is stat-
ed in the scientific literature that the goal of
the latter ones is to assist the agricultural
producers (through the provision of loans,
crop insurance, etc.) in their statutory ac-
tivities, as well as in the sale of their prod-
ucts (products, raw materials, including af-
ter their processing) in accordance with the
requirements of a modern market econo-
my [2]. In fact, this is about the relationship
of state financial support for business enti-
ties in the agricultural sector of the econo-
my. Indeed, most representatives of agrari-
an legal science note that external agrarian
legal relations include relations in the field
of state support for agricultural producers,
and primarily in the form of financial sup-
port and assistance to the village [1; 4].

Suchsupportiscarriedoutincertainlegal
forms (budget financing, dating or payment
of compensations, concessional lending,
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competitive distribution of resources, con-
clusion of pledge agreements, insurance of
agricultural crops, commodity credit, fi-
nancial lease (leasing), etc.) [4; 5]. Although,
according to V.Yu. Urkevich [6], among the
varieties of external agrarian legal relations
(when they are defined depending on the
content), it is not worth singlig out relations
in the field of state support for agriculture,
since they are included in the group of rela-
tions on state regulation of agriculture. Ac-
cording to the author’s opinion, it is worth
supporting H.A. Grigoriev [7], who has sub-
stantiated in detail the need to distinguish
between these concepts. In addition, tax re-
lations should also be attributed to external
agrarian financial relations [1; 2; 4].

In addition, A.M. Pashchenko [3] states
that this group of relations includes the re-
lations of agricultural enterprises with the
financial authorities of state, as well as rela-
tionsinwhich the enterpriseisthe founder of
new business entities; relations associated
withtheimplementation of settlement, cred-
it and cash operations of such enterprises.

It should be pointed out that the sub-
jects of external financial legal relations
include not only the financial authorities of
state (first of all, this concerns tax legal re-
lations), but also other authorities of state
executive power and local self-government
(in particular, when it comes to legal rela-
tions of state financial support), as well as
others business entities and financial-cred-
it institutions. Thus, the group of external
agrarian financial legal relations consists
of the following: settlement legal relations;
creditlegal relations (including the legal re-
lations of financial leasing); insurance legal
relationship; relations with the state and

local budgets (on the payment of taxes and
other obligatory payments and fees; obtain-
ing the state financial support); investment
legal relations. It should be noted that not
all of the above-listed relations are regulat-
ed by the agricultural legislation. This pri-
marily concerns settlement, tax and invest-
ment relations. Although, the tax legislation
contains norms that establish a separate
procedure for taxation of agricultural pro-
ducers - payers of the 4th group of the uni-
fied tax. However, the peculiarities in the
legal regulation of the vast majority of them
are provided for by the agricultural legis-
lation. These are the normative-legal acts
that regulate the legal status of business
entities in the agrarian sector of the econo-
my: the Laws of Ukraine “On farming”, “On
agricultural cooperation”, dated May 15,
2003, “On private peasant farming”, dated
June 25, 2009, “On wholesale markets for
agricultural products”. This is also the leg-
islation that establishes the basic principles
of state financial support for agricultural
production and the social sphere of village
(framework Laws of Ukraine “On State Sup-
port for the Agriculture of Ukraine” dated
June 24, 2004, and “On priority of social
development of rural areas and agro-in-
dustrial complex in the national economy”
dated October 17, 1990). Special legislation
also regulates the issues of preferential in-
surance and lending in agriculture (Laws of
Ukraine dated February 9, 2021 “On the pe-
culiarities of insurance, agricultural prod-
ucts with state support”, dated November
6,2012 “On agricultural receipts”). It is pos-
sible to single out a separate group of nor-
mative-legal acts regarding the state finan-
cial support of certain types of agricultural
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activity (for example, the Laws of Ukraine
dated July 4, 2002 “On grain and the grain
market in Ukraine”, dated July 10, 2018 “On
basic principles and requirements to organ-
ic production, circulation and labeling of or-
ganic products”, dated September 18, 2012.
“About aquaculture”). Therefore, the pecu-
liarities of external agrarian financial legal
relations are determined not only and not
so much by the legal status of the economic
entity, but as a rule, by the nature of activi-
ty it carries out, and they are established in
the agrarian legislation.

Conclusions

Thus, the internal agrarian financial legal
relations include: the legal relations for the
formation of financial capital of enterprise
(creation of appropriate property funds of
the business entities); the legal relations on
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Pakholiuk

3arajibHa XapaKTepHMCTHUKaA
BHYTPINIHIX i 30BHIIIHIX arpapHuX ¢piHaHCOBUX NPAaBOBiJHOCUH

AnaTos1in Muxainosud [laxonok
AcniipaHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

CTaTTIO NPUCBSYEHO BUOKPEMJIEHHIO ClleLIMPiYHMX O3HAK BHYTPILIHIX i 30BHILIHIX arpapHUX
¢dinaHCcOBUX NpaBoOBiAHOCHUH. JJOBOAUTHCS, 1[0 OCOGJIMBOCTI MepiIol Ipyny NMpaBOBiJHOCHH
00yMOBJIEHHI OpraHi3auiifHo-TpaBoBo0 GOpPMOIK Cy6’'€KTIB roCnoaproBaHHs, B IKUX BOHHU
BUHHKAIOTh, 3MIHIOIOTbCA I NPUNHUHAIOTHCA. BkasaHi 0coGMBOCTI BCTAHOBJIIOIOTHCA Y
3aKOHO/IaBCTBI, 110 peryJIlo€ IpaBoBe CTaHOBUIILE IMX Cy6’eKTiB. 30KpeMa, HUM BU3HAYA€EThCS
nopsiiok GopMyBaHHA MaWHOBUX QOHJIB Ci/IbCBKOIOCIOAAPCHKUX MiANPUEMCTB, PO3MOAIT
¢diHaHCcOBOrO pe3yibTaTy (MPUGYTKY) Cepe/i 3aCHOBHUKIB Ta YYacHUKIB (WieHiB) (Hanpukiaz,
BUILIAaTA JAUBifeHJIB (B TrocnofapCbKUX TOBAapUCTBax), [AMBiJleHAIB Ta NaTPOHAXKHHUX
JUBiJIeHAIB (B ClIbCBKOrOCNOAAPCHKUX KOOIepaTUBax), a TAKOX 34iMCHeHHSM BifpaxyBaHb
o 3a3HayeHux ¢GoHAIB. [Ipy 1bOMy B TaKHUX MiANPUEMCTBAX MNPUHUMAIOTbCI BHYTPIllHI
JOKYMEHTH, Ha MiJiCTaBl AKUX NPOBOAUTLCA TaKUK po3nofia. KpiM Toro, perjiaMeHTY€ETbCA
MOpSAJIOK  3AiACHEHHS KOHTPOJIO 3a IX (iHAHCOBO-TOCNOJAPCHKOI0  TisIIbHICTIO.
CrnenrdivyHUM € i MOPAAOK NPOBEJEHHS PO3PaXyHKIB 3 WieHaMM (Y4acHHKaMH) Yy BUIAAKY
NPUNIMHEHHS AiJIbHOCTI Cy6’€KTa rocrno/japioBaHHs ab0 BUXOAY i3 Horo 4ieHiB (y4acHUKIB).
O6rpyHTOBYETBCS AYMKA, 1110 OCOOGJIUBOCTI 30BHIIIHIX arpapHUX $piHAHCOBUX MPABOBiAHOCUH
BUKJIMKaHI, IK IPaBUJIO, XapaKTepoM JisIbHOCTI, AKY 3AIHCHIOE Cy6'€KT rocrnojaproBaHH.
ToMy, BKasaHi BiJHOCMHU DEryJIIOIOTbCS arpapHUM 3aKOHOJABCTBOM y cdepi Aep:kaBHOI
¢dinaHCOBOI MiATPUMKH CiIbCBKOrO rocrnofapcTBa i conjanbHOi chepu cesa; 3AiHCHEHHSA
OKpeMUX BH/IB CiJIbCBKOIOCIIOAAPChKOI [JisJIbHOCTI; CTpaxyBaHHA Ta KpeJUTyBaHHA
CIJIbCBbKOTOCIIOJIAPCbKUX ~ TOBAPOBHMPOOHMKIB. /Jlo TaKMX IpPaBOBIIHOCUH HaJIeXaTb:
pO3paxyHKOBi PaBOBIAHOCUHY; KPeAUTHI IPaBOBiAHOCHHHU (BKJ/IIOYAIOYH NPABOBIHOCUHU
¢diHaHCOBOTrO Ji3UHTY); CTpaxoBi MPaBOBiIIHOCKHU; BiAHOCUHU 3 JiepKaBHUM Ta MiCIleBUMU
6ropKeTaMH (1010 CIJIATH MOJJATKIB Ta iHIINX 000B’I3KOBUX IJIAaTEXiB i 300piB; OTpUMaHHS
Jep>kaBHOI GiHAaHCOBOI MiATPUMKH); iHBECTHULIIHHI MPaBOBiIHOCHUHU

Kamwuoei cnoea: arpapHe 3aKOHOJABCTBO, arpapHi ¢iHaHcoBi mNpaBOBiHOCUHHY,
BHyTpimHi ¢iHaHCcOBI mpaBoOBijHOCHHHM, 30BHIWHI ¢iHaHCOBI mNpaBOBiLHOCUHY,
cibcbKorocnogapcbKe MiNprUEMCTBO, CiJIbCbKOTOCIOAAPCHKHUM TOBAapOBUPOOHUK
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on labor protection, non-compliance with modern developments in the field of hygiene
and toxicology of pesticides; unreasonably detailed regulation, which entails an excessive
burden on business entities and leads to formalism in the implementation of provisions
of this document by employers; incorrectly “rigid” regulation of the choice of means of
personal protection for work with pesticides. It has been determined the directions of
improvement of legislation in the field of labor protection when working with pesticides.
Among them: the introduction of a risk-based approach to the organization of labor
protection, includingin the field of agriculture; borrowing positive international experience
in the field of awareness of interested parties about the hygienic regulation of the use of
pesticides, the necessary safety measures for working with the use of such substances

Keywords: occupational safety, dangerous occupational factor, normative act on labor

protection, labor protection, pesticides, legal support, agriculture

Introduction

Modern agricultural creation is character-
ized by the high level of chemicalization.
It is generally proven that pests (insects,
rodents, nematodes), diseases of viral,
fungal and bacterial etiology, weeds, etc.
are capable of causing significant harm to
both animal husbandry and crop produc-
tion, even to the complete destruction of
crops or farm animals. According to avail-
able information, the average annual crop
losses in Ukraine from pests, diseases and
weeds are 20-30%, including wheat - 27%,
corn - 29%, sugar beet - 27%, potatoes -
32%, fruit - 48% [1]. The impossibility of
abandoning the use of pesticides is primar-
ily due to the need to prevent a decrease in
the gross production of agricultural prod-
ucts and its quality, as well as the need to
promote productivity in the crop indus-
try. However, this causes another prob-
lem - these substances pose a threat to the
health of workers, and in the case of uncon-
trolled use, they are dangerous for the life

and health of people and the environment.
Agriculture is traditionally one of the most
dangerous industries in terms of indus-
trial injuries and occupational diseases.
According to statistics in 2020, the total
number of people injured as a result of ac-
cidents related to production reached the
mark of 6646 people, and 243 of them -
employees of the agro-industrial complex.
This is the fifth place after such healthcare
sectors (in which this indicator of industri-
alinjuries increased by 13 times compared
to 2019 due to the COVID-19 pandemic, and
it amounted to 3238 people in 2020) and
the coal industry. As for the cases of fatal
occupational injuries, the agriculture is
“in the top three” - out of 393 fatalities, 45
people are from this industry [2]. The situ-
ation is also complicated with occupational
diseases (poisoning) of persons employed
in agriculture. For example: according to
the Social Insurance Fund of Ukraine in
the Cherkasy region in 2019, 62.5% of the
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total number of established occupational
diseases were in agriculture [3]. Although,
according to the existing data at the state
level, the level of occupational diseases in
agriculture is low [4]. However, the author
fully agree with Yu. Konovalov [5], who
states that the available data do not reflect
the real picture, since a significant part of
occupational diseases of people employed
in the agricultural production is not re-
corded due to the destruction of medical
care system in rural areas, primarily the
occupational pathology care system.

In turn, the work with pesticides is
one of the most hazardous jobs for health
in agriculture. Improvement of situation is
possible only through the comprehensive
approach to the organization of labor pro-
tection of persons employed in such work.
The proper legal support is key factor in
this process, which determines the rele-
vance of this scientific work [6].

Various aspects of labor protection
of persons employed in agricultural pro-
duction have repeatedly been the subject
of scientific research by both the scien-
tists-lawyers and representatives of other
sciences. For example, these are the de-
velopments by A.P. Berezovetskyi [7], O.V.
Voinalovich [7], V.M. Garashchuk, .M. Go-
rodetskyi [7], V.V. Zhernakova, P.A. lzuita,
L.I. Lazora, V.M. Lapina, 0.A. Miroshnichen-
ko, P.D. Pilipenko, V.G. Rotan, V.P. Skaf, G.I.
Chanysheva, I.I. Shamshina, 0.M. Eroshen-
ko, V.Z. Yanchuk and others. At the same
time, many problems of legal support of
labor protection in agriculture remain un-
resolved, which necessitates the conduct-
ing of scientific research in this direction.

Law. Human. Environment. 2021. Vol. 12, No. 3

The purpose of the article is to analyze
the current state of legal security for labor
protection when working with pesticides,
as well as formulate conclusions and pro-
posals based on it, aimed at improving the
current legislation in this area.

Results and Discussion

The Rules for labor protection in agricul-
tural production, approved by the order of
the Ministry of Labor and Social Policy of
Ukraine dated August 29, 2018 Ne 1240 are
the basic regulatory act on labor protec-
tion that establishes safety requirements
when working with pesticides. However,
this document is limited only to individu-
al instructions regarding transportation
and usage of pesticides and mineral ferti-
lizers, preparation of pesticide solutions,
and it also establishes the conditions for
workers’ admission to perform such work
(passing special training, having an appro-
priate certificate and the absence of medi-
cal contraindications).

Point 1 of subsection 1 of the section [V
of the Regulations for Labor Safety in ag-
ricultural production contains a rule that
“the transportation, storage and use of
pesticides must be carried out in compli-
ance with the requirements of the Law of
Ukraine “On pesticides and agrochemicals”
and other regulatory legal acts in terms of
safe work on transportation, storage and
use of pesticides”. The latter ones include
the State Sanitary Rules SSR 8.8.1.2.001-
98 “Transportation, storage and use of
pesticides in the national economy”, ap-
proved by order of the Ministry of Health
of Ukraine dated August 8, 1998 Ne 1. The




point 1.4 of this document is mandatory
for compliance for all persons who per-
form any actions with pesticides. However,
a significant part of provisions enshrined
in the given SSR 8.8.1.2.001-98 is outdat-
ed, which makes it difficult to comply with
their requirements.

Above all, SSR 8.8.1.2.001-98 contains
references to invalid regulations such as:
The procedure for the use of pesticides
and agrochemicals in areas subjected to
radioactive contamination and in areas
of environmental emergency situations,
approved by the Cabinet of Ministers of
Ukraine dated January 16, 1996, Ne 92;
GOST 12.0.004-90 “Occupational safety
standards system. Organization of labor
safety training. General Provisions”; Reg-
ulations on the procedure for conducting
medical examinations of workers of cer-
tain categories, approved by order of the
Ministry of Health of Ukraine dated March
31, 1994; GOST 19433-88 “Dangerous car-
goes. Classification and labeling”; SNiP
11-108-78 “Warehouses for dry mineral
fertilizers and plant protection chemicals”;
GOST 12.2.003-91 “Industrial equipment.
General safety requirements” and others.

Another  disadvantage of  SSR
8.8.1.2.001-98 is that it “does not keep
pace” with the changes arising on the mar-
ket of pesticide, the vast majority of which
are currently imported, and their range
is increasing every year. The author fully
shares the opinion of experts that the fol-
lowing documents are developed consider-
ing the scientific achievements in the field
of hygiene and toxicology of pesticides
for 2000 [7]: the SSR 8.8.1.2.001-98, and
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another key document in the field under
study - DSanPiN 8.8.1.2.3.4-000-2001 [6],
which determines the permissible doses,
concentrations, quantities and levels of
pesticides in agricultural raw materials,
food products, air of the working area, at-
mospheric air, water of water ponds, soil.

The regulation of SSR 8.8.1.2.001-98
for the choice of personal protective equip-
ment when working with pesticides is an
important aspect that needs improvement.
Very fruitful work has been done in this di-
rection [7]. The authors (using the exam-
ple of a comparison of the recommended
protective equipment for workers when
applying pesticides of hazard class II ac-
cording to SSR 8.8.1.2.001-98 and accord-
ing to the safety data sheet of Fungicide
Acanto Plus manufactured by the DuPont
International according to Regulation (EC)
No.1907/2006 with amendments [8]) came
to the correct conclusion that compliance
with the requirements of SSR 8.8.1.2.001-
98 on providing employees with the same
types of protection for various operations
is vague and it causes errors in the selec-
tion of personal protective equipment,
which leads to dangerous working condi-
tions [7]. That is, the “strict” regulation
adopted in Ukraine’s regulatory legal acts
on labor protection of the choice of one or
another personal protective equipment in
modern conditions (considering the sig-
nificant update of both the range of pesti-
cides and the range of personal protective
equipment (both the domestic and foreign
production)) does not give the expected re-
sult - it does not protect the worker at the
proper level.
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These are the possible steps to improve
situation: firstly, providing at the level of
SSR 8.8.1.2.001-98 the possibility of choos-
ing personal protective equipment, de-
pending on the information given in the
safety data sheet of a particular pesticide.
Secondly, it is necessary to expand the list
of mandatory information about pesticide
when entering it into the State Register of
Preparations, considering the provisions
of Regulation (EC) Ne 1907/2006. For com-
parison: according to the Procedure for
carrying out state testing, state registra-
tion and re-registration, publication of a
list of pesticides and agrochemicals per-
mitted for the use in Ukraine, approved by
the Resolution of the Cabinet of Ministers
of Ukraine dated March 4, 1996 Ne 295, The
State Register of Preparations include the
following: registration number of product,
date of issue, series, name and content of
the active substance, trade name of the
product and designation of its formula-
tion, classification of the product, name
of the applicant and his address, name of
the product’s manufacturer, scope of appli-
cation (list of crops), consumption stand-
ards (grams, kilograms, liters/hectares,
sq.m. tons), term of registration of the
product, date of cancellation (suspension)
of the state registration of the product.
In turn, the Annex II “Requirements for
the safety data sheet” of Regulation (EC)
Ne 1907/2006 provides for the inclusion
of the following information in the safety
data sheet of the product: identification of
the substance/mixture and the company/
enterprise; hazard identification; informa-
tionaboutthe compositionand ingredients;
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first aid measures; fire fighting meas-
ures; measures for accidental release of
substances; handling and storage; control
over the influence (personal protection);
physical and chemical properties; stabil-
ity and reactivity; toxicological informa-
tion; environmental information; disposal;
transportation information; regulatory in-
formation; other information. It is obvious
that the provision of this information to all
interested parties through its publication
in the public domain in the State Register
of Pesticides and Agrochemicals permitted
for the use in Ukraine can greatly simplify
the solution of the issue regarding the pro-
tection of employees working with such
substances.

In addition to the above-mentioned, the
analysis of the content of SSR 8.8.1.2.001-
98 shows a very detailed regulation of car-
rying out the work with pesticides, as well
as a reference to a significant number of
other mandatory regulations. On the one
hand, this can be considered a positive
moment, since a clear fixing of the rules
of conduct is intended to contribute to the
organization of labor protection in the di-
rection under study. However, on the other
hand, such an “overload” of the employer’s
obligations in practice often leads to the
formal fulfillment of requirements.

The above-mentioned information
clearly illustrates the already recognized
fact in the scientific community that the
labor protection legislation of Ukraine is
outdated and does not keep up with chang-
esin technological processes, technologies,
means of protecting workers, etc. Experts
prove that it is necessary to respond to




challenges in the field of labor protection,
first of all, at the level of an enterprise,
institution, organization, business enti-
ty. This should be carried out through the
management strategies and should be ob-
jectified in labor protection management
systems [9]. Ukraine should introduce a
risk-oriented approach to the organization
of labor protection; that is, an approach
based on the study and analysis of indus-
trial risks, and further development of la-
bor protection measures at the enterprise
level, which would consider the specifics of
this business entity.

The legal field is already beginning
to from for this; in particular, it has been
developed the drafts of the Methodology
for conducting occupational safety and
health measures by the employer based
on a risk-related approach [10], the Law of
Ukraine “On the safety and health of em-
ployees at work” [11]. In this research, it
has been analyzed the provisions of the lat-
estdraftlaw and it has been concluded that
they generally meet international stand-
ards in the field of labor protection and
allow solving the main problems in terms
of motivating employers and employees to
comply with labor protection legislation;
they lay the foundation for a gradual shift
in emphasis when organizing the labor
protection directly for the business entity
regarding the prevention of onset of acci-
dents and occupational diseases, reduce
bureaucratic pressure on employers and
give it greater freedom in responding to
changes in production processes and eco-
nomic conditions for conducting the rele-
vant activities [12].
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Simultaneously with the development
of general legislation, the work for updat-
ing the industry regulations on labor pro-
tection should be carried out, namely those
ones that regulate the safety requirements
when working with pesticides and agro-
chemicals. These changes should be based
onapreliminary analysis of industrial risks
existing in this particular area, objective
data on industrial injuries and occupation-
al morbidity in agriculture. It should also
become mandatory to provide the owner of
agricultural enterprise with a legally fixed
opportunity to quickly respond to new
risks while ensuring an appropriate lev-
el of safety for employees who work with
pesticides and agrochemicals. And here, it
is possible to cite as a positive moment the
adoption of the Minimum requirements for
the safety and health of employees at work
during storage and packaging of ammoni-
um nitrate and its use for the manufacture
of complex and liquid mineral fertilizers,
approved by order of the Ministry of Eco-
nomic Development, Trade and Agriculture
of Ukraine dated April 15, 2021, Ne 775-21,
which extended their effect to all business
entities and/or institutions of all forms of
ownership, whose activities are related
to the storage (in the amount of 500 kg or
more), packaging, loading and unloading
operations with ammonium nitrate and/or
its use for the manufacture of complex and
liquid mineral fertilizers and/or its con-
sumption. Thus, it was canceled the Order
of the State Committee of Ukraine regard-
ing the industrial safety, labor protection
and mining supervision “On approval of
the Rules for labor protection during pro-
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cessing and storage of ammonium nitrate
in bulk” dated September 1, 2009, Ne 142,
which created an excessive burden on the
business entities by unreasonable regula-
tion, contained numerous references to the
rules, DSTU, SBS, BS and GOST, (which are
canceled and do not belong to regulatory
legal acts on labor protection).

Conclusions

Thus, currently in Ukraine, thereisaprocess
of updating the legislation that regulates
relations in the field of labor protection of
persons employed in work with pesticides.
Along with this, the basic documents (SSR
8.8.1.2.001-98 “Transportation, storage and
use of pesticides in the national economy”

Law. Human. Environment. 2021. Vol. 12, No. 3

and DSanPiN 8.8.1.2.3.4-000-2001 “Permis-
sible doses, concentrations, amounts and
levels of pesticides in agricultural raw ma-
terials, food, working area air, atmospheric
air, water of water ponds, soil”) are not able
to properly regulate the relevant relations
due to their outdated provisions. Further
scientific research should be concentrated
in the following directions: the introduction
of a risk-based approach to the organization
of labor protection, including the agricul-
ture field, borrowing positive international
experience in the field of awareness of in-
terested parties about the hygiene regula-
tion of the use of pesticides, the necessary
safety measures for working with the use of
such substances.
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be3neka npani npy¥ BUKOHAHHI pOO6iT i3 mecTULUAaMU:
CTaH NPAaBOBOro0 3a6e3ne4YeHHs

Tamapa CepriiBHa HoBak
Kanaujar puAU4YHUX HayK, JOLEHT
HauioHanbHU# yHIBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bya. I'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

CTaTTa mpucCBAYEeHA aHaJi3y Cy4YyacHOro CTaHy NpPaBOBOTO 3a0e3MeYeHHs OXOPOHU
npali npu BUKOHaHHI po6iT i3 mecTULUaMy, a TaKoXK GOpPMyJIIOBaHHS Ha MOT0 OCHOBI
BUCHOBKIB Ta MPOMNO3UILili, CIPAMOBAHUX Ha YIO0CKOHAJEHHSI YUHHOTO 3aKOHO/IaBCTBA Y
3a3HaveHil coepi. BctaHoBJIeHO, 110 HA AaHUH Yac B YKkpaiHi TpuBa€e npouec OHOBJIEHHS
3aKOHO/IaBCTBA Y JIOCJiKyBaHiH chepi. 30kpeMa, yepe3 NPUHAHSATTS HOPMAaTHBHUX aKTiB,
1110 perylaMeHTYIOTh paBUJia OXOPOHU Npali Npu po60Ti 3 OKpEMUMU BULAMU XiMiUHUX
pedoBHUH (mpuMipom, amiayHoi ceniTpu).

Y nifcyMKy fociipKeHHsI YHHHOT 0 3aKOHO/JaBCTBA Y cdepi OXOPOHU npalli Ipy BUKOHAHHI
po6iT i3 mecTunUAaMu 3po6GJieHO BHCHOBOK, 1Mo 6a30Bi mokymenTtu (/ICIT 8.8.1.2.001-
98 «TpaHcnopTyBaHHsl, 36epiraHHsi Ta 3aCTOCYyBaHHS MNeCTULUAIB Yy HapOJHOMY
rocnogapctBi» Ta /JCanlliH 8.8.1.2.3.4-000-2001 «/lomycTuMi [034, KOHLEHTpaLil,
KIJIBKOCTI Ta piBHI BMICTY MeCTULUAIB y CiJIbCBKOTOCNOAAPChKINM CUPOBUHI, Xap4OBUX
NpOAYKTaX, MOBiTpi po6oyoi 30HHU, aTMOCPepHOMY TOBITpi, BOJi BOAOUMHUII, I'PYHTI»)
He 3/1aTHI HaJIe)XHUM YUHOM BperyJiloBaTU BiJNOBIJHI BiJHOCUHU 4Yepe3 3acTapiJicThb
ix mosoxkeHb. BusHaueHo ocHoBHi Heposiku /JICIT 8.8.1.2.001-98: mocusnaHHs y #oro
3MICTi Ha BKe HeYMHHI HOPMAaTUBHI aKTH 3 OXOPOHU IIpali, He BiANOBIJHICTb Cy4YacHUM
HalpaloBaHHSAM y raJjiy3i TiriEHH Ta TOKCHKOJIOTii NMeCTHIH/[iB; HEeOOI'PYHTOBAHO
JleTasizoBaHe peryJ/ooBaHHS, 1[0 Ma€ HACAiJKOM Ha/iMipHe HaBaHTa)KeHHs Ha Cy0’eKTiB
rocrnoJiapoBaHHsl Ta MPU3BOAUTH A0 popMasisMy NpU BUKOHAHHI MOJIOXKEHB IL[OrO
JOKYMEHTY pPo6OTOJaBIsIMH; HEKOPEKTHO «KOPCTKa» perjiaMeHTallis BU6OpPYy 3aco6iB
iHUBiyaJbHOrO 3aXWCTy [JIs BUKOHAHHS poO6IT i3 mecTunujaMu. BusHayeHO
HalpsIMU yZOCKOHAJIeHHSl 3aKOHOJaBCTBa y cdepi OXOpoHM mpali OpU BUKOHAHHI
po6iT i3 nectunugamMu. Cepes AKUX: BIPOBA/AXKEHHS PU3UKOOPIEHTOBAHOrO MiAX0AY A0
opraHisanii 0XopoHHu npani, 30KkpeMa i B raJjiysi ciJibCbKOro rocnoZapCcTBa; 3al03u4eHHs
MO3WTHUBHOTO MiXKHApOJHOTO A0CBiy y cdepi moiHGOpMOBaAHOCTI 3aliKaBJeHUX 0Ci6
11010 TirieHiYHOro HOpPMYBaHHS BUKOPUCTAHHS NeCTULUJIB, HeOOXiJHUX 3aXO0/iB
6e3neKu AJisl po6iT i3 BUKOPUCTAHHSAM TaKUX PEYOBUH

Kamwouoei cinoea: Gesneka mpailli, HeO6e3MeYHUH BUPOOHUYUH (PaKTOp, HOPMATHUBHHUU
aKT 3 OXOPOHM TMpalli, OXOpOHa Mpalli, TeCTUIM/AH, NpaBoBe 3ab6e3MeyYeHHs, CiJabCbKe
rocrnozapcTBo
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Introduction

The issue of independence of Ukrainian state-
hood, caused by Russia’s military aggression
against Ukraine, along with the fight against
the COVID-19 are one of the most important
and problematicissues ofthe state today. Along
with tens of thousands of deaths, the pandem-
ic has also hit all the world’s economies. Last
year, international tourism and related in-
dustries alone suffered $ 2.4 trillion in losses.
This year’s forecasts are also disappointing.
The only way out is to vaccinate the popula-
tion. Vaccination rates vary around the world,
and the steps countries take to involve people
in vaccinations are creative in some countries.
In particular, cash cards worth 150 euros are
distributed to vaccinated people in Greece,
Poland has launched a lottery, and in the Unit-
ed States there are raffles with cash prizes,
tickets to the Baseball Super Cup and cruis-
es, even vaccinated beer is given, and so on.

Solving the existing problem of the vac-
cination procedure makes the state take
appropriate organizational measures, as a
result of which the order of the Ministry of
Health of Ukraine approved the “Roadmap
for vaccination against acute respiratory dis-
ease COVID-19 caused by coronavirus SARS-
CoV-2, and mass vaccination response to
the COVID-19 pandemic in Ukraine in 2021-
2022” as of 24.12.2020. At the same time,
the implementation of a vaccination pro-
gram largely depends not only on the avail-
ability of vaccines, but also on the existing,
albeit insignificant, anti-vaccine movement.

Thus, theissueofvaccination or,morepre-
cisely, the problem of insufficient coverage of
the population with vaccination is particular-
ly urgent today. Under such conditions, there
is a need to intensify the Ministry of Health
and the media in terms of explanatory policy
on vaccination of the population of Ukraine.

Law. Human. Environment. 2021. Vol. 12, No. 3

Despite the fact that the issue of COVID-19
is constantly covered by the Ministry of Health
and the media, the issue of research on the
problematic issues of countering the pandem-
ic to date, still attracts little attention of legal
scholars,whichindicatestheneed forresearch.

The aim of the article is to study the is-
sues related to COVID-19 and the problems
of vaccination of the population in Ukraine.

Results and Discussion

An outbreak of coronavirus infection COV-
ID-19 (anew type of pneumonia) began in late
December 2019. The first cases of pneumonia
of unknown origin were found in residents of
Wuhan, Hubei Province, central China. The
disease was associated with the local animal
and seafood market. On December 31, 2019,
the Chinese authorities reported an outbreak
of unknown pneumonia to the World Health
Organization (WHO). On January 30, the
WHO recognized the outbreak of the new
coronavirus as an international health emer-
gency. On February 11, 2020, the disease
was named the new coronavirus pneumo-
nia - COVID-2019 (official name SARS-CoV-2).

Problematic issues caused by the COV-
ID-19 pandemic in the world and Ukraine
prompted the Cabinet of Ministers of Ukraine,
which is the highestbody in the system of exec-
utive authorities, toadoptaresolution “On pre-
venting the spread of coronavirus COVID-19
in Ukraine” from 11.03.2020 Ne 211, which
from 12.03.In 2020, measures aimed at coun-
teracting the spread of quarantine measures
were introduced throughout Ukraine. Subse-
quently, the Government adopted a number of
decrees and orders to combat the pandemic.

Given that the spread of acute respirato-
ry illness COVID-19 caused by SARS-CoV-2,
which poses a threat to personal, public and
national security, has severe socio-economic




and demographic consequences, in order
to strengthen public protection, immediate
action to combat the spread of COVID-19 in
Ukraine, by the Decree of the President of
Ukraine 16.03. 2020 Ne 88/2020 the Coor-
dination Council for Combating the Spread
of COVID-19 was established, and the Verk-
hovna Rada of Ukraine adopted the Law of
Ukraine “On Amendments to Certain Legisla-
tive Acts of Ukraine Aimed at Preventing the
Occurrence and Spread of Coronavirus (COV-
ID-19)”. From 17.03.2020 Ne 530-IX, which is
extremelyimportantfor citizens,society, state.
In general, according to Johns Hopkins
University in the United States, more than
183 million 788 thousand cases of COVID-19
have been registered since the beginning of
the pandemic, of which more than 3 million
977 thousand died, including, according to
the Ministry of Health of Ukraine. The state
registered 2 million 300 thousand cases of
COVID-19, 54758 - fatalities [1]. Vaccination
of Ukrainian citizens should help solve the
problem of preserving health and life. Vacci-
nation is one of the most important elements
in overcoming the COVID-19 pandemic.
In order to effectively implement the vac-
cination plan, the Ministry of Health of Ukraine
has an operational headquarters, which aims
to cover at least 50% of the population of
Ukraine (20 million people) with COVID-19
vaccination in 2021-2022. At the same time,
vaccination against COVID-19 in Ukraine will
be voluntary for all groups of the population
and occupational risk groups. It will not inter-
fere with routine vaccination in accordance
with the Vaccination Calendar to prevent a re-
duction in vaccination against other diseases.
The plan approved 4 stages of vaccina-
tion of the population:
1. January-April 2021 - people at critical
riskofinfectionand developmentofCOVID-19
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and those who perform critical functions in
the fight against the COVID-19 pandemic.

2. April-June 2021 - people with an ex-
tremely high risk of infection and develop-
ment of COVID-19 and those who provide
medical services.

3. June-September 2021 - people at high
riskofinfectionand developmentofCOVID-19
and those who perform functions to main-
tain the security and livelihood of the state.

4. September 2021 - March 2022 - peo-
ple at increased risk of infection and devel-
opment of COVID-19 and those who perform
functions to support the security and liveli-
hood of the state.

The population will be vaccinated on the
basis of available vaccination points, mobile
immunization teams, as well as in temporary
vaccination centers.

The order of the Cabinet of Ministers of
Ukraine of April 12, 2021 approved the Na-
tional Plan for vaccine prophylaxis of acute
respiratory disease COVID-19 caused by coro-
navirus SARS-CoV-2, for the period up to De-
cember 31, 2021. Given that both in Ukraine
and in the world, there is distrust in vaccines
against COVID-19, the order of the Cabinet of
Ministers of Ukraine instructed the Ministry
of Health, together with the Ministry of Cul-
ture and Information Policy to ensure effective
outreach on vaccination of the population in
order to prevent the spread of acute respira-
tory disease COVID-19 caused by coronavirus
SARS-CoV-2 in Ukraine. All oblast and Kyiv
city state administrations and local self-gov-
ernment bodies are called upon to ensure vac-
cination coverage of the majority of the adult
population by December 31, 2021 for the for-
mation of collective immunity from COVID-19.

In addition, the resolution of the Cabi-
net of Ministers of Ukraine «Some issues of
formation and use of a certificate confirming

Law. Human. Environment. 2021. Vol. 12, No. 3
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vaccination against acute respiratory dis-
ease COVID-19 caused by coronavirus SARS-
CoV-2, a negative test result or recovery from
this disease» from 29.06.2021. Ne 677, ap-
proved the Procedure for the formation and
use of a certificate confirming vaccination
against COVID-19, which have a negative re-
sult of testing or recovery of the person from
this disease, taking into account the recom-
mendations of the European Commission
2021/472 from 17.03.2021.

This resolution obliges: The Ministry of
Foreign Affairs to ensure the inclusion of data
onthe possibility of using the COVID-certificate
to cross the state border of foreign countries in
the interactive resource to reflect the peculiar-
ities of entry into foreign countries; to ensure
the conclusion of international agreements
on mutual recognition of COVID-certificates
in accordance with the established procedure
in agreement with the Ministry of Health; to
inform the Administration of the State Border
Guard Service about the terms of the conclud-
ed international agreements on mutual recog-
nition of COVID-certificates. Administration
of the State Border Guard Service: to ensure
the verification of the availability of COV-
ID-certificates, the affiliation of the presented
COVID-certificates to citizens of Ukraine, for-
eigners and stateless persons permanently
residing in Ukraine, persons recognized as
refugees or in need of additional protection
by Ukraine, or citizens of states which Ukraine
has concluded international agreements on
mutual recognition of COVID-certificates.

Today, Ukraine is actively negotiating
with EU countries on mutual recognition of
COVID certificates. As for vaccination, as of
July 5, 2021, 850.394.000 people, or 2% of
the country’s population, received full vac-
cination, 2.074.986 citizens, or 5% of the
population, received at least one vaccination
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dose, while 24% of the world’s population at
least one dose of the vaccine [1].

Despite the significant number of pub-
lic administration entities involved in the
fight against coronavirus infectious disease
COVID-19, whose activities take place in
the form of management activities and are
carried out by legislative and executive au-
thorities, local governments, as well as in-
dividual non-governmental bodies and in-
stitutions, that the state and its authorized
subjects as a whole are not ready to fulfill
the instructions established by them [2].

At the same time, the current health
care system in Ukraine is critical. If Europe-
an countries have chosen in recent decades
to move from health surveillance and com-
municable disease control to “new” public
health, focusing on health promotion, dis-
ease prevention and cross-sectoral interac-
tion that goes beyond the health care system.
This reorientation has allowed the countries
of the European Union making a significant
leap in public health. In the latter, the av-
erage life expectancy of men comprises 72
years, women - 80. Instead, Ukraine’s indi-
cators over the past 20 years remain at the
same level and on average 5 years lower than
in Europe. Men in Ukraine live an average of
66 years, and women - 76 [3].

It should be noted that disease preven-
tion and sanitary-epidemiological control
are provided by the Association Agreement
between Ukraine and the European Union,
the European Atomic Energy Community and
their Member States, on the other hand, from
16.09.2014 N21678-VII (according to Article
427 Chapter 22 “Public Health” of Section V
“Economic and Sectoral Cooperation” of the
Agreement). The issues related to COVID-19
are not limited to the following in this article,
and therefore, necessitates further scientific
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research to overcome coronavirus disease
and related issues.

Conclusions

The strategic goal of the Ministry of Health of
Ukraineis to formin Ukrainiansa collective im-
munity to a deadly disease. To this end, at least
60% of the population needs to be immunized,
but public distrust of vaccination, due to the
dissemination of false and unverified informa-
tion, has posed problematic issues for the state.

Given the unsatisfactory state of san-
itary and epidemiological well-being, de-
spite the presence of a significant number of

regulations governing relations in the com-
ponents of the system (sanitary and epide-
miological well-being, health, environment
and other areas related to public health
Ukraine), Ukraine still lacks a single norma-
tively defined public health system capable
of responding to challenges related to the
health and well-being of the population, and
the current legislation in the field of sani-
tary and epidemiological well-being has not
been systematically updated since late 90’s,
so it is necessary to adopt the draft Law of
Ukraine “On Public Health”, which should
play an important role in a pandemic.
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Posib gepxxaBu y cepi 60oporbou 3 COVID-19: npo6sieMu BaKIMHAILLii

Osiekcanap IlletpoBuy CBIT/IMYHUNA
JIOKTOp IOPpUAUYHUX HAYK, JOLEHT
HanionasibHUM yHiBepcUTET H6iopecypciB i NpUPOAOKOPHUCTYBaHHS YKpaiHU
03041, Bya. I'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y cTaTTi migkpecneHo, 110 3//0pOB’S HacesJeHHs, IKe € OJJHi€l0 3 HAMOIABLINX IIiIHHOCTEH,
HeoOXiZIHOI0 YMOBOIO /151 COIlia/IbHO-eKOHOMIYHOT0 PO3BUTKY KpaiHU Ta MiJIKpec/eHo, 1110
B YMOBax 60poTbOHU i3 rocTpoto pecnipaTopHoi xBopo6oto COVID-19, Bak/1MBOr0o 3HaYeHHS
HabyBa€ BakLMHalil HaceseHHs Ykpainu. [IpoaHasi3oBaHO HOPMAaTUBHO-NPABOBi aKTH,
PO3KpPUTO MNpo6JeMHI NUTaHHSA MOB’s3aHi BaKLMHaLi€lo HaceseHHA. OJHa 3 NPUYUH
HeJIOBipU — MOIUMPEHHS HenpaBAXBoOI iHpopMaii o0 BaklMHalil. AKLIlEHTOBaHO yBary,
1110 PO3B’I3aHHSA iCHYI0YHUX MpPo6JieM BaKLMHALil CTaBUTb Nepes [lep>KaBol HeoOXiAHICTb
3/jiliCHEHHS BiINOBiJHUX OpraHisaliiHUX Ta NPaBOBUX 3ax0JiB. BaXKJIUBY poJsib y LbOMY
NMTaHHI NMOBUHEH BiJirpatu 3akoHy Ykpainu «IIpo cucTeMy rpomajiCbKOro 370pOB’sl»,
3aKoHONpPOeKT N2 4142 gkoro nepebyBae y BepxoBHiit Pazi Ykpainu

Kamwwuoei cnoea: nepxaBa, ypsj, HOpMaTUBHI akTH, 340poB’s, COVID-19, BakuuHauis
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may provide for the involvement of individuals of private law to implement management

functions in the field of waste handling

Keywords: entities, public administration, waste, activity, normative legal acts

Introduction

Regardless of the field of research, the activ-
ity of public administration authorities has
always attracted the attention of research-
ers. This fully applies to the activities of pub-
lic administration authorities in the field of
waste handling. One of the reasons for this
interest in the activities of public adminis-
tration entities is that throughout the period
of Ukrainian independence, the activities of
publicauthorities have experienced constant
changes. This led not only to changes in their
competence, but also to their elimination
and / or reorganization, which did not al-
ways have a positive effect on the regulation
of public relations in the field of waste han-
dling. In view of this, as well as taking into
account the existing problems, the study of
the current state of public administration
authorities is important from both theo-
retical and practical points of view, which
determines the relevance of this article.

Thescientificand theoretical basis ofthe
study were the works of legal scientists of
various branches of law, in particular: V. An-
dreytseva, L. Vasylenko, N. Kobetska, V. Ko-
stytsky, M. Krasnova, N. Malysheva, V. Nosik,
K. Ryabets, A. Oskirko, O. Ulyutina, Y. Shem-
shuchenko and other scientists, who in their
works considered the activities of public
authorities in the field of waste handling.

Results and Discussion

Regulation of relations in the field of waste
handling is impossible without the sub-
jects of public administration, which, in

accordance with regulations, within their
competence are designed to solve the tasks
of the state. In order to determine the com-
position of the system of public adminis-
tration entities, to clarify the competence
(functional powers) to perform the rel-
evant functions in the field of waste han-
dling, the regulations were analyzed.

According to Art. 75 of the Constitution
of Ukraine, the only body of legislative pow-
er in Ukraine is the Parliament - the Verk-
hovna Rada of Ukraine, which is authorized
to exercise parliamentary control within
the limits set by the Constitution and laws
of Ukraine. The Verkhovna Rada has a Com-
mittee on Environmental Policy and Nature
Management. The importance of the social
significance of the issue of waste handling
is evidenced by the fact that the Committee
has a subcommittee on state policy in the
field of waste handling.

In accordance with the provisions of
the Constitution of Ukraine, the President
of Ukraine is the head of state and acts on
its behalf. On the basis of and in pursuance
of the Constitution and laws of Ukraine, the
President issues decrees and orders that
are binding on the territory of Ukraine. The
Presidentis the Chairman of the National Se-
curityand Defense Council of Ukraine, which
coordinates and controls the activities of
executive bodies in the field of national se-
curity and defense, forms its personnel [1].

Despite the fact that the President of
Ukraine does not belong to the executive

Law. Human. Environment. 2021. Vol. 12, No. 3
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branch, the Constitution of Ukraine impos-
es on the President of Ukraine certain pow-
ers of the subject of executive power. The
post (position) of the President of Ukraine
belongs to the system of executive power
purely functionally, or more precisely - com-
petently, so through a certain amount of his
powers (competencies). Butitis notreferred
to it structurally, as an independent compo-
nent of the system of executive bodies [2].
The Cabinet of Ministers of Ukraine plays
oneoftheleadingrolesinthefield ofwastehan-
dling. Art. 18 of the Law of Ukraine “On Waste”
of 05.03.1998 No 187/98-VR, determines the
competence of the Cabinet of Ministers of
Ukraine in the field of waste handling [3].
According to the Regulation on the Min-
istry of Environmental Protection and Nat-
ural Resources of Ukraine, the Ministry of
Environment is the main body in the system
of central executive bodies, which ensures
the formation of state policy in the field of
waste handling [4]. Direct implementation
of state tasks in the field of waste handling
is entrusted to the State Ecological Inspec-
torate of Ukraine, which within the powers
provided by law, carries out state supervi-
sion (control) over compliance with legisla-
tion, in particular, on waste handling [5].
Despite the fact that relations in the
field of different types of waste are regu-
lated by almost identical legislation, there
are certain differences between different
types of waste, which are defined by the
Law of Ukraine “On Waste”. This makes
some adjustments to the activities of public
administration entities in the field of waste
handling. Thus, the Ministry of Development
of Communities and Territories of Ukraine
is the main body in the system of central
executive bodies, which ensures the forma-
tion and implementation of state policy in
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the field of household waste handling [6].

However, according to the Regulations
on the State Inspectorate of Architecture
and Urban Planning of Ukraine, which is the
central executive body whose activities are
directed and coordinated by the Cabinet
of Ministers through the Minister of Com-
munities and Territories [7], and the Reg-
ulations on interregional territorial bodies
of the State Urban Planning Inspectorate
bodies, the mentioned authorities unlike
the Ministry of Development of Communi-
ties and Territories of Ukraine [8], are not
authorized to exercise state control in the
field of household waste handling.

This function is entrusted to local au-
thorities - local state administrations and
executive bodies of village, settlement, city
councils. The powers of these bodies in
the field of waste handling are regulated
by the norms of the Laws of Ukraine “On
Local State Administrations” of April 9,
1999, No 586-X1V [9] and “On local self-gov-
ernment in Ukraine” on May 21, 1997
No 280/97-VR [10]. Thus, local authorities
are part of the overall system of public ad-
ministration in the field of waste handling.

The body of general state control in the
field of radioactive waste handling is the
Ministry of Energy of Ukraine [11], which
is the main body in the system of central
executive bodies, which ensures the forma-
tion and implementation of state policy in
the fuel and energy sector of the country.
State management in the field of radioactive
waste handling at the stage of their long-
term storage and disposal is carried out by
the State Agency of Ukraine on Exclusion
Zone Management [12].

Certain functional powers in the field of
waste handling are assigned to the State Ser-
viceofUkraine for Food Safetyand Consumer
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Protection [13], which carries out state vet-
erinary and sanitary control over the col-
lection, disposal and destruction of dead
animals and animal waste, as well as mate-
rials and waste that may create a danger to
the life and health of the population (except
for measures related to the implementa-
tion of health surveillance (epidemiological
surveillance (supervision), as well as in ad-
dition to the functions of radiation control
of workplaces and radiation doses of work-
ers). This also applies to the State Service
of Ukraine for Geodesy, Cartography and
Cadaster [14], which organizes and carries
out state supervision (control) to prevent
land owners and users of land to damage
by contamination with chemical and radi-
oactive substances and wastewater, indus-
trial, household waste and other pollution.

The field of waste handling involves
compliance with state sanitary rules and
regulations. According to the Regulation on
the Ministry of Health of Ukraine, the Minis-
try of Health [15] ensures the formation and
implementation of state policy in the areas
of sanitary and epidemiological well-being
of the population.

Art. 1 of the Law of Ukraine “On en-
suring the sanitary and epidemiologi-
cal well-being of the population” from
24.02.1994 No 4004-XII [16] determines
that the sanitary and epidemic well-being
of the population is the standing of health
of the population and the environment of
human life, in which morbidity rates are at
a stable level for the area, living conditions
are favorable for the population, and envi-
ronmental vital factors are within the limits
set by sanitary norms.

Foralongtime, the state sanitaryand ep-
idemiological surveillance of populated are-
as was carried out by the State Sanitary and

Epidemiological Service of Ukraine, but the
system of the State Sanitary and Epidemio-
logical Service of Ukrainewasreorganized by
establishing the State Service of Ukraine on
Food Safety and Consumer Protection [13].

It should be noted that when establish-
ing the State Sanitary and Epidemiological
Service of Ukraine in 2013, all district, city,
district in cities, regional, Kyiv and Sevas-
topol city, Crimean Republican sanitary
and epidemiological stations, as well as
the Central Sanitary and Epidemiological
Station of Ukraine were liquidated without
succession. According to the statutes, all lig-
uidated SES were health care institutions.
Therefore, during their liquidation, Part 3
of Art. 49 of the Constitution of Ukraine [1]
(the existing network of such institutions
cannotbe reduced). The issue of the absence
of the State Sanitary and Epidemiological
Service is especially acute, the country and
society feel it now, when the coronavirus is
rampant in the country.

In addition to the executive authorities,
public entities in the field of waste handling,
for example, legal entities of public law
should be included. For example, the Ukrain-
ian Research Institute of Environmental
Problems is one of the leading scientific or-
ganizations in the system of environmental
protection of Ukraine and is subordinated
to the Ministry of Environmental Protec-
tion and Natural Resources of Ukraine,
organizes work on the issues of statutory
direction [17], is created for the purpose
of scientific support of the state policy of
Ukraine in the field of environmental pro-
tection, use of natural resources, ecological
safety. One of the activities of the institute
is the development of systems and methods
of industrial and solid waste handling [18].

In some cases, regulations may provide
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for the involvement of individuals of private
law to implement management functions
in the field of waste handling. This is pro-
vided for in Part 2 of Art. 36 of the Law of
Ukraine “On Environmental Protection”
of 25.06.1991 No 1264-XII [19], which pro-
vides for the participation of public inspec-
tors in environmental protection.

Atthe same time, itis necessary to men-
tion the institution of delegation of powers,
the content of which is the right of public
authorities and local governments to dele-
gate part of their powers to other entities of
public and private law.

Taking into account the above consider-
ations, it can be concluded that the system
of publicadministration in the field of waste
handlingis carried outby awide range of en-
tities, from public authorities to individuals.
The affiliation of their activities to “man-
agementactivities” is due to the fact that the
latter act in the interests of society, pursu-
ing the goal of satisfying the public interest.

Conclusions

Thus, drawing a general conclusion from
the above, it can be noted that in the field of
waste handling, significant number of pub-
lic and private law entities are involved, the
purpose of which is to meet the interests of
the state and society. Today, taking into ac-
count the provisions of current regulations,
the system of public administration authori-
ties in the field of waste handling, according
to the existing approach in the scientific lit-
erature it can be formulated as follows: Bod-
ies of general competence (public adminis-
tration) are: the Verkhovna Rada of Ukraine,
the President of Ukraine, the Cabinet of
Ministers Of Ukraine, the National Security
and Defense Council of Ukraine, local state
administrations, executive bodies of village,
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settlement, city councils within the limits of
delegated powers.

Along with the entities of general com-
petence involved in the implementation of
public administration, certain management
functions in the field of waste handling are
performed by sectoral bodies. These are:
the Ministry of Development of Communi-
ties and Territories of Ukraine, the Ministry
of Health of Ukraine, the Ministry of Energy
of Ukraine, the State Agency of Ukraine on
Exclusion Zone Management, the State Ser-
vice of Ukraine on Food Safety and Consum-
er Protection, the State Service of Ukraine
for Geodesy, Cartography and Cadastre.

Thepeculiarityofthesebodiesisthatthey
perform sectoral functions of public admin-
istration, in accordance of their powers they
perform only certain functions in the field
of waste handling, which, unlike the entities
of special competence, for the first, are en-
dowed only with certain functional powers,
for the second, in the field of waste handling,
their powers are limited to certain tasks.

The bodies of special competence in the
field of public waste handling are: the Min-
istry of Ecology and Natural Resources of
Ukraine and the State Ecological Inspector-
ate of Ukraine. The element of the system of
entities of public administration are struc-
tural ones of these bodies and subordinate
legal entities of public law.

The performed analysis of the system
and activities of public administration en-
tities gives grounds to state that public ad-
ministration entities in the field of house-
hold waste handling are bodies of general,
sectoral (intersectoral) and special com-
petence, which are endowed with different
competence to perform state tasks.

Thus, taking into account the above, it
can be concluded that in accordance with the
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powers defined by regulations, public ad- tities and certain individuals. In general, the
ministration in the field of waste handling is  issue of public administration in the field of
carried out by a wide range of entities: public ~ waste handling remains relevantand debata-
authorities, local governments, publiclawen-  bleandrequires additional detailed research.
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Cy4yacHUMH CTaH AiA/JILHOCTI OpraHiB nNyo6JIiYHOro ynpasBJaiHHA y
cdepi NOBOAKEHHHA 3 BiiX04aMuU
Onexcangp I[lerpoBu4 CBIT/INYHUMI
JIOKTOp HPUJUYHUX HAYK, JOLEHT
HanjioHanbHUM yHIBepCUTET GiopecypciB i NPUPOJOKOPHUCTYBAaHHS YKpaiHU
03041, By ['epoiB 060poHny, 15, M. KuiB, Ykpaina
Onexkcanap MukosiaiioBud l'aBpusitok
KangujaT wpuuiHUX HayK, CyAas
[liBHIYHUH anesAinHUNA FrOCIOAAPChbKUM CY/
04116, Bys. lllonynenka, 1A, m. KuiB, YkpaiHa

AHomayis

CTaTTa mnpucCBSIYeHA JOCHiMKeHHI [AiJIbHOCTI opraHiB mny6JIiYHOro yHpaBJiHHA ¥
chepi mpaBoBOro NOBOKEHHS 3 BiZiXoJaMU. AHaI3yOTbCS HOPMAaTUBHO-NIPABOBi aKTH,
HAaBOJATHCA HAYKOBI AYMKH WI0Z0 BaXKJMBOI pOJIi OpraHiB yIpPaBJIiHCBKOI [isJIbHOCTI,
NiKPeCc/AI0ETLCA POJb aAMIHICTpaTUBHOIO NpaBa Yy JocaifpKkyBaHill cdepi. [loBeneHo,
pery/roBaHHA BiiHOCHH Y cdepi NOBO/KEHHS 3 BiZIX0jaM1 HEMOKJ/IUBe 6e3 CUCTeMH CyO'EKTIB
ny6JIiYHOTO yIpaBJ/iHHSA, SIKi BiIMOBi/HO /10 3aKOHIB Ta iHIIKUX MiI3aKOHHUX HOPMaTUBHO-
MPaBOBUX aKTiB, B MeXaxX CBOE KOMIIETEHIIii MOKJWKaHI BUPILIyBaTU IMOCTaBJIEHI Mepes
HUMHU 3aBJaHHA Jiep>KaBU. BcTaHOBJIeHO, 1110 KpiM OpraHiB BUKOHAaB4O0l BJIaJH, OKpEeMHUMH
ynpaBJiHCbKUMU QYHKLisIMU y chepi NOBO/KEHHS 3 PiI3SHUMHU BUAAMU BiAXOJiB MOXKYTb
6yTH HaJiseHi ¥ iHIi cy6'eKTH aiMiHICTpaTUBHOTIO NpaBa, sIKi He BiAHOCATHCS [10 OpraHiB
IepkaBHOI Biagd. HUMU MOXYTh 6YTH WOPUAWYHI 0COGHM Ta KOJIEKTUBHI CYG'€KTH, SIKi
HaJliJleHi cTaTycoM IOpUJMYHOI 0coO6M. B okpeMux BHNaAKax HOPMAaTHUBHUMHM aKTaMH
MOKe OyTH Nepej6aueHO 3ajydyeHHs PisMUHUX 0cCi6 MpUBATHOIO HpaBa /JAJs peaJisauii
ynpasJliHCbKUX QYHKIIN v cdepi MOBOKEHHS 3 Bi/IX01aMHU

Karowuoei cnoea: cy6’exty, nybiiiuHe ynpaBJliHHS, BiIX04H, Ai/IbHICTb, HODMATUBHI aKTU
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Introduction

Nature is of global economic, industrial and
social importance. Today, unfortunately,
there are global environmental problems in
Ukraine. The ecological state shows a ten-
dency to decline. This is reflected in the large
climate changes, lack of clean drinking water,
pollution of atmospheric air, soil, vegetation
and the environment in general. Due to this,
there is reason to assert that the problem of
interaction between human and nature has
recently become one of the most discussed
and it attracts additional special relevance
and interest among scientists.

Speaking about the importance of the
concept of environmental safety in the field
of administrative and legal relations, it
should be noted that environmental safety is
a generic object of administrative violations
that encroach on the environment.

Public relations in the field of natural
environmental protection have established
themselves as one of the most important
components of public relations. They arise
between people and natural environment.
These are the following special objects of en-
vironmental violations: water, land, air, etc.

Responsibility for administrative viola-
tions in the field of environmental protec-
tion is a necessary part of the legal support
for the appropriate use of natural resources,
restoration of environmental facilities and
environmental protection. The formation
of legislation in this area is developing due
to the definition of a range of illegal actions
that encroach on the procedure for using the
natural resources, as well as the subjects of
violations, and the establishment of respon-
sibility for committing the violations.
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The works of many domestic and foreign
scientists were devoted to the study of this
issue. For example: L.V. Aristova, Yu.P. Bityak,
V.V. Galunko and V.I. Kurilo [1], L.A. Golovko,
L.P. Kovalenko [2], T.A. Kolomoets [3],
.A. Kuyan [4], V.V. Ladychenko, etc.

The purpose of this scientific article is a
comprehensive scientific analysis of the legal
means established by administrative legis-
lation in the field of natural environmental
protection, their theoretical and practical is-
sues when applied to the lawbreaker.

Results and Discussion

The concept of environmental administra-
tive violation is revealed through its constit-
uent elements: object, objective side, subject,
subjective side. The object is the first definite
element of the legal administrative violation.
Under the object of administrative violation,
it is implied the public relations in the field
of public administration, regulated by the
norms of administrative law and protected
by the measures of administrative responsi-
bility. The object of violation is divided into
general (the entire set of public relations
protected by law), generic (a set of homo-
geneous social relations) and direct (specif-
ic social relations that face with harm from
certain violations) [5].

A certain and legally enshrined environ-
mentallegal orderisthe common objectofen-
vironmental violations. Itis based on the pub-
licattitude torational use of natural resources
and natural environmental protection [6].

According to the author, the environ-
mental safety should be considered the ge-
neric object of administrative violations in
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the field of natural environmental protec-
tion. A state that is safe for human life and
health is the target object. The objective side
of elements of an administrative violation is
a system of signs provided for by the admin-
istrative-legal norm that characterizes the
external side of legal violations. These are
its components: the own illegal action - ac-
tion or inaction; harmful consequences of an
action, a causal relationship between an un-
lawful action and the resulting harmful con-
sequences; time, place, conditions, ways and
means of committing violation. These are the
constituent elements of the objective side of
environmental violation: wrongfulness of
behavior (worsening or failure to comply
with the requirements of environmental
legislation); infliction or presence of a real
threat of causing the environmental harm
or violation of the legal rights of subjects of
environmental law; a causal relationship be-
tween the wrongful behavior of a person and
the harm caused [7].

It is worth noting that the onset of dan-
gerous consequences is a mandatory sign
of the objective side of material elements of
violations, including the administrative vio-
lations in the field of natural environmental
protection; such consequences are not pro-
vided for the formal elements of the onset of
such consequences.

The subject is a delinquent individual or
legal entity who has committed administra-
tive violation. In accordance with the provi-
sions of the Code of Ukraine on Administra-
tive Violations (CU0AV) [8], the responsible
individual entity aged 16 years is the subject
of administrative responsibility. As for the

legal entities, they are not the subjects of ad-
ministrative responsibility according to the
general rule. However, at the legislative level,
administrative responsibility is also estab-
lished for legal entities. The intensive devel-
opment of this type of responsibility began
after the independence of Ukraine, and it
was due to the growth of entrepreneurship
and the formation of a market economy,
which led to the formation of a significant
number of legal entities based on the private
ownership. Associations of citizens can also
be subjects.

These are the main features of an indi-
vidual entity-subject of an administrative
responsibility: age, sanity, individual char-
acteristics (service, professional status),
citizenship status, belonging to the service,
which is subject to disciplinary statutes, the
status of a People’s Deputy of Ukraine. Public
officials are responsible for committing vio-
lations in the field of environmental safety,
if the control over compliance with the rel-
evant rules and their implementation is part
of their official duties.

The subjective side of administrative vi-
olation in the field of environmental safety
is a set of signs that characterize the sub-
jective (mental) attitude of a person to the
unlawful act committed by him/her and its
negative consequences, namely guilt, mo-
tive and purpose of violations. The guilt is
mandatory among them - the direct influ-
ence of mental attitude to the committed
socially dangerous action (inaction) and its
negative consequences [1].

These are the characteristic features of
the subjective side: guilt, motive and purpose
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of the violation. Guilt is the mental atti-
tude of individual to the socially harmful
action committed by him/her and its con-
sequences, which manifests in the form of
intent or negligence. The definition of these
forms is contained in the Article 10 and 11
CUo0AV [8]. The intent takes place when the
subject (who committed it) is aware of the
illegal nature of his action or inaction, im-
plies and desires the occurrence of harmful
consequences. In turn, intent can be di-
rect - the violator consciously implies and
desires the onset of harmful consequences,
or indirect - the violator assumes the on-
set of consequences and consciously allows
them. For example, the following actions
are committed in the form of intent: forests
are contaminated with wastes (Article 72
CUo0AV) [8], mixing or disposal of wastes,
and there is an appropriate technology for
disposal in Ukraine, without a special per-
mit (the Article 82-4 CU0AV) [8].
Administrative violation is recognized as
committed through negligence, when the sub-
ject (who committed it) foresaw the possibil-
ity of harmful consequences of his unlawful
action or inaction, but thoughtlessly counted
on their prevention or did not foresee the
possibility of such consequences, although
he was able to and should have done that.
Since environmental administrative vio-
lations are quite diverse, the scientists have
repeatedly classified themaccordingto differ-
entcriteria. The classification criterion for the
object of encroachment is the most common.
It is worth noting that a separate group
of administrative violations consists of vi-
olations relating to the property rights to
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natural resources, in particular: violation of
the state ownership of subsoil (Article 47
CUo0AV) [8]; violation of the state ownership
of water (Article 48 CUo0AV) [8]; violation
of the state ownership of forests (Article 49
CUo0AV) [8]; violation of the state ownership
of animal world (Article 50 CUoAV) [8]; un-
authorized occupation of a land plot (Arti-
cle 53-1 CUoAV) [8].

The presence of this group of adminis-
trative violations and the imposition of sanc-
tions for their commission is due to the fact
that the natural resources of Ukraine are the
property of the people of Ukraine; on behalf
of the people of Ukraine, the rights of the
owner are exercised by the state authorities
and local self-government authorities within
the limits determined by the Constitution of
Ukraine and legislation.

In addition, among the administrative
environmental violations, it should be sin-
gled out those ones that violate the environ-
mental rights of citizens. Thus, in accordance
with the Article 9 of the Law of Ukraine “On
Environmental Protection”, these are ones of
the basic environmental rights of citizens: the
right to free access to information about the
state of natural environment (environmental
information) and free receipt, use, distribu-
tion and storage of such information, except
the restrictions established by law. Refusal
to provide or untimely provision of complete
and reliable environmental information
upon request (provided for by law) entails
the imposition of a fine on officials or public
servants (Article 91-4 CUoAV) [8; 9]. Accord-
ing to the same criterion, other scientists
group violations into the following groups:
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1 - damage and pollution of agricultural
and other lands;

2 - improper use of water resources;

3 - about forests and lands of the forest
fund;

4 - about flora and fauna;

5 - related to the protection of atmos-
pheric air;

6 - subsoil [10].

L.A. Kuyan [4] carried out the classifica-
tion of environmental violations according to
the content of value (good) protected by the
norms of environmental law and administra-
tive penalties; by the component of environ-
ment that is used or subjected to unlawful
negative impact; by the source of negative
impact, type of activity or substance used in
the process of such activity and which is po-
tentially hazardous to the environment. Using
these criteria, the scientist singles out: a group
of environmental administrative violations
that infringe on environmental safety; that
violate the environmental rights of citizens;
a group of environmental violations that vio-
late the requirements for the protection and
use of environmental components (natural
resources, objects, ecosystems).

According to the peculiarities of emer-
gence of legal relations caused by the legal
fact - an environmental administrative vio-
lation, I.A. Kuyan [4] singles out simple viola-
tions (arise due to the commission of admin-
istrative violation and end, as a rule, with the
implementation of administrative sanction);
permissive (licensed) (violations related to
the conduct of environmentally significant
activities in violation of the terms of permits
for the use of natural resources); functional

(associated with the failure to fulfill specific
duties that are the content of activity or are
within the competence of public servant);
contractual.

The classification of administrative vio-
lations can be made through their differen-
tiation according to the normative act that
establishes administrative responsibility: vi-
olations - responsibility for them is provided
for by the Code of Administrative Violations
of Ukraine [8], and violations - responsibility
for them is provided for by other normative
acts. According to the degree of social harm-
fulness: violations of an increased degree of
social harmfulness; offense of minor social
harmfulness; not malicious violations of the
original character.

By the nature of sanctions: environmen-
tal administrative violations for which a fine
is imposed; environmental administrative
violations for which the objects of violations
are confiscated;
trative violations for which the deprivation
of the right to engage in special activities is
provided; environmental administrative vio-
lations for which the confiscation of instru-
ments of violations is provided; environmen-
tal administrative violations for which it is
provided the restriction, suspension, termi-
nation of the activity or operation of facilities.

According to the elements of adminis-
trative environmental violations: environ-
mental administrative violations with ma-
terial and formal elements. According to the
criterion of classification of environmental
administrative violations, there is an agen-
cy authorized to bring to administrative re-
sponsibility: environmental administrative

environmental adminis-
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violations considered by: the administra-
tive commissions; agencies of the National
Police, agencies of state inspections and
other agencies (officials) authorized by law;
courts (judges).

Considering the subject elements, it can
be distinguished three types of environmen-
tal violations:

» committed by the owners of natural re-
sources;

* committed by nature users;

* committed by persons who are not the
owners of natural resources or users of nat-
ural resources.

Thus, the author can classify admin-
istrative violations in the field of natural
environmental protection with the help of
the following things: the object of encroach-
ment; differentiation according to the nor-
mative act, which establishes administra-
tive responsibility; according to the degree
of social harmfulness; by the nature of sanc-
tions, by the elements of environmental ad-
ministrative violations; agency authorized
to bring to administrative responsibility;
subject structure.

The causes and conditions for commit-
ting environmental violations can be divided
into two group: subjective (i.e. circumstanc-
es arising from a person’s desire to commit
them) and objective, which include nega-
tive consequences for the nature of some
achievements of science and technology.

Among the main objective reasons that
give rise to such violations, it is possible to
single out the following: social (shortcom-
ings in legal education, lack of awareness of
the population regarding the requirements
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of current legislation), organizational (for
example, lack of control over the land use),
economic (lack of appropriate material
interest in the rational use of natural re-
sources) and legal (presence of gaps in the
legislation, non-application of legal meas-
ures against lawbreakers). The following
concepts determine subjectively the com-
mission of violations in the field of natural
environmental protection - legal nihilism;
low level of ecological culture; the desire of
individuals to neglect environmental regu-
lations in order to increase production and
make a profit; untimely detection and re-
sponse to environmental violations by the
law enforcement and regulatory authorities,
their corruption, etc. These are the main
reasons for such violations: gaps in the en-
vironmental legal awareness of citizens and
officials (when a person considers natural
resources inexhaustible and overestimates
nature’s ability to self-repair), indifference
to the fate of nature and the desire to profit
at its expense, etc.

Violations in the environmental sphere
are committed in the vast majority for self-
ish motives (selfish, economic motive is not
directly the cause of violation, but it creates
conditions for the formation of defective psy-
chology and anti-sociality).

According to the author’s opinion, these
are the main conditions for committing ad-
ministrative environmental violations: the
low level of funding for environmental pro-
tection measures and services, inconsisten-
cy in the work of authorized agencies, the
lack of effective mechanism for public par-
ticipation in the fight against environmental
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violations, insufficient application of meas-
ures of responsibility against guilty per-
sons, etc.

There are cases when the causes and
conditions for committing administrative
violations in the field of natural environ-
mental protection can be detected imme-
diately. In this case, the law enforcement
officials should promptly respond to them.
Otherwise, the causes and conditions can be
revealed only after revealing the violation.
Therefore, the employees of law enforce-
ment agencies involved in the fight against
environmental violations need to remember
this and organize their work to disclose vio-
lations of environmental legislation based on
the specific conditions of violations. As prac-
tice shows, the specific motives (for exam-
ple, illegal cutting down of coniferous trees
on the eve of the New Year holidays) are the
dominant reason for violations of environ-
mental legislation.

According to N.M. Nesterenko [11], the
main reasons for committing environmen-
tal violations are divided into three groups:
social (economic, psychological, cultural);
organizational and legal; technological. The
low ecological culture of population is the
reason for committing social violations, and
the author notes that natural resources are
an inexhaustible source of income, there-
fore their use and protection do not need the
state legal regulation [11].

L.P. Kovalenko [2] identifies the follow-
ing reasons and conditions for committing
violations in the field of natural environmen-
tal protection: organizational and economic
circumstances; shortcomings in the legal

regulation of the activities of administrative
and environmental authorities; shortcom-
ings in the work of agencies that identify and
consider cases of administrative violations;
shortcomings in the mechanism of proceed-
ings in cases of administrative violations;
insufficient efficiency of proceedings in cas-
es of administrative violations; weak educa-
tional influence of the procedure for consid-
ering cases and the decisions made on the
imposition of administrative penalty; failure
to ensure the reality of the execution of pro-
visions; inadequacy of the imposed penalty
to the committed violation; lack of stability
and consistency in the administrative crim-
inal practice; ignorance of administrative
violations by the subjects of application of
legislation; low authority of the law enforce-
ment authorities (this is manifested in the
insufficient number of voluntary execution
of decisions, evasion of execution); drunken-
ness and drug addiction, etc.

Analysis of the legal literature on en-
vironmental issues shows that most scien-
tists understand the administrative warning
measures and measures for administrative
termination and administrative penalties as
the administrative and legal means aimed
at combating violations of environmental
standards.

Administrative warning measures are
methods (determined by the norms of ad-
ministrative law) of official physical or psy-
chological influence of authorized state
agencies (in some cases public organiza-
tions) on individuals and legal entities in the
form of personal, property, organizational
restrictions on their rights, freedoms and
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interests in order to prevent and identify ille-
gal actions, ensuring public order and public
safety, preventing and localizing the conse-
quences of emergency situations.

The peculiarity of these measures is in-
cluded in the following a) they are applied in
the case of absence of a wrongful act; b) they
are applied to prevent, detect illegal actions,
ensure public order and public safety, as well
as prevent emergency situations [3].

These are the main goals of preventing
administrative violations: limiting the effect
of negative social phenomena and processes
that are the causes and conditions for com-
mitting administrative violations; education
of citizens in the spirit of strict observance of
the requirements of legality, the formation of
a high level of legal culture; influence on per-
sons belonging to the risk group regarding
the commission of administrative violations
in order to reduce the likelihood of commit-
ting illegal actions by them.

Persuasion is another administrative
measure in the field of ecology. These are the
formsofpersuasion:legal education; constant
informing the population about changes in
legislation; individual and mass educational
work; social advertisement; encouragement
and stimulation; instructing the owners or
their authorized agencies of enterprises,
institutions, organizations and citizens and
business entities who are obliged to ensure
the processing, recycling and timely disposal
of waste that pollutes the environment. Pre-
vention of environmental violations refers
to measures to ensure environmental safety,
which is a set of means defined by the legis-
lator, used by specially authorized agencies
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in the established procedural order with the
aim to ensure environmental safety [12].

The author can refer the following con-
cepts to preventive measures in the field of
environmental protection: regulation of the
conditions for the design, construction and
reconstruction of enterprises and other facil-
ities that affect or may affect the state of the
environment; standardization and regula-
tion in the field of environmental protection;
measures to comply with environmental
protection requirements when introducing
discoveries, inventions, utility models, in-
dustrial designs, rationalization proposals,
the use of new technology, imported equip-
ment, technologies and systems, etc.

The study of practice of the police pre-
ventive activities in the field of environmen-
tal safety shows that the following moments
are most frequently used: administrative de-
tention; personal inspection; confiscation of
illegally obtained things and instruments of
violation; drawing up a protocol and other
important legal documents.

The purpose of administrative detention
of violators of the rules of environmental
legislation is to stop their unlawful behavior
and take the necessary measures to bring the
perpetrators to administrative responsibili-
ty. Thus, when committing forest violations,
rules of hunting, fishing and other violations
of legislation on the protection and use of
wildlife (if it is impossible to identity the
personality of violator at the crime scene),
the employees of specified departments (in
order to draw up a protocol) may detain such
persons and deliver them to the police or
premises of local authorities.
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In the field of natural environmental
protection, it is customary to define the ad-
ministrative compulsion as a method of in-
fluencing by the numerous and specially au-
thorized agencies (officials) on the behavior
of subjects, which consists in the negative
consequences of a personal or organization-
al nature established by the administrative
legal norms, aimed at correcting and re-ed-
ucating violators, as well as the prevention
of harmful effects on the environment and
human health [13].

Administrative-precautionary measures
in the system of measures of administrative
coercion occupy an independent place, which
is due to the performance of law enforcement
functions and the own preventive focus. Un-
like the measures of administrative restraint,
they do not directly interrupt the violation,
but warn and prevent its commission [14].

Consequently, the administrative and
legal means for the prevention of adminis-
trative violations in the field of natural envi-
ronmental protection (besides establishing
the legal norms, rules, regulations and stand-
ards) include: state control over environ-
mental protection; measures of persuasion;
measures of administrative coercion used to
prevent, suppress violations in the field of
natural environmental protection and bring
the perpetrators to administrative responsi-
bility, as well as restorative measures.

Considering modern research, the au-
thor can conclude that the following con-
cepts are the biggest problematic issues for
creating an effective environmental protec-
tion mechanism: low information support,
inconsistencies with modern legislation,

insufficient funding for environmental
programs, the development of innovative
technologies. These are the following most
important directions in the development
of human relations and the environment in
developed countries: the use of a legal, sci-
entifically based approach, the formation
of “environmental consciousness” of citi-
zens, the creation of a public environmen-
tal movement, the preservation or return of
state ownership of natural resources [15].

Conclusions

Thus, summing up the results of this scien-
tific study, it should be noted that the fol-
lowing general legal signs are inherent in
an administrative violation in the field of
environmental protection: action or inac-
tion, that is, deeds, and not thoughts, desires
or other similar manifestations of people’s
mental activity; antisocial orientation (some
people identify this sign with social danger
or social harmfulness); the wrongfulness of
the specified action, which always encroach-
es on the generally binding rules established
by a certain normative act; guilt (such an ac-
tion as the manifestation of the will and con-
sciousness of the individual should always
be guilty, that is, committed intentionally or
by negligence); administrative punishment -
an unlawful, guilty action will be recognized
as the administrative violation only when
administrative responsibility is provided for
by law for its commission.

As for the features of elements of en-
vironmental violations, they consist of:
object - public relations in the field of nat-
ural environmental protection; subject - a

Law. Human. Environment. 2021. Vol. 12, No. 3




Administrative responsibility...

physical responsible person aged 16 years;
the objective side - illegal behavior, causing
harm to the environment or violation of the
legal rights of subjects of environmental law;
a causal relationship between the unlawful
behavior of person and the harm caused, the
subjective side - guilt, motive and purpose of
committing a violation.

With regard to the causes and conditions
for committing environmental violations,
they can be divided into two groups: objec-
tive and subjective. It is possible to single out
the main objective reasons that give rise to
such violations: social, organizational, eco-
nomic and legal ones. The following con-
cepts stipulate subjectively the commission
of violations in the field of environmental
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protection: legal nihilism; low level of eco-
logical culture; the desire of individuals to
neglect environmental regulations in order
to increase production and make a profit;
untimely detection and response to environ-
mental violations by law enforcement and
regulatory authorities.

The following measures are applied
among the main mechanisms for preventing
administrative violations in the field of ecol-
ogy: state control over environmental pro-
tection; measures of persuasion; measures
of administrative coercion used to prevent,
suppress violations in the field of natural
environmental protection and bring the per-
petrators to administrative responsibility, as
well as restorative measures.




Kidalov & Snizhna @
References

[1] Galunko, V.V, Kurylo, V.I. & Koroied, S.0. (2015). Administrative law of Ukraine. General
administrative law. Kherson: Galunka.

[2] Kovalenko, L.P. (2003). Administrative and legal measures to protect the natural
environment. Kharkiv: Dokuchaev Kharkiv National Agrarian University.

[3] Kolomoets, T.0. (2008). Administrative law of Ukraine. Kyiv: Istyna.

[4] Kuyan, LA.(2001). Administrative responsibility for environmental offenses. Kyiv: National
University of Life and Environmental Sciences of Ukraine.

[5] Alforov, S.M., Vashchenko, S.V,, Dolgopolova, M.M. & Kupin, A.P. (2011). Administrative
Law. General part. Kyiv: Center for Educational Literature.

[6] Zarzhytskyi, O.S. (2012). Actual problems of legal support of environmental policy of
Ukraine (theoretical aspects). Dnipro: National Mining University.

[7]1 Kostytsky, V.V. (2021). Ten theses on legal responsibility for environmental offenses.
Retrieved from http://www.kostytsky.com.ua.

[8] Overkovska, TK. & Opolska, N.M. (2020). Legal responsibility for environmental offenses.
Vinnytsia: Vinnytsia National Agrarian University.

[9] Zavalnyi, V.M. (2005). Administrative responsibility for environmental offenses -
problematic issues. In Materials of the scientific and practical conference of teachers,
graduate students and students “Administrative law and process of the Sumy National
University” (p. 385). Sumy: Sumy National University.

[10] Code of Ukraine on Administrative Offenses. (1984, December). Retrieved from http://
zakon3.rada.gov.ua/laws/show/80731-10.

[11] Nesterenko, N.M. (2011). Administrative and legal principles of implementation of the
ecological function of the state. Kyiv: National University of Life and Environmental
Sciences of Ukraine.

[12] Bezsmertnyi, E.O. (1997). Administrative preventive measures applied by internal affairs
bodies. Kharkiv: Dokuchaev Kharkiv National Agrarian University.

[13] Melnyk, R.S. (2002). Ensuring the legality of the application of measures of administrative
coercion not related to responsibility. Kharkiv: Dokuchaiev Kharkiv National Agrarian
University.

[14] Komzyuk, A.T. (2002). Measures of administrative coercion in law enforcement activities of
the police: concepts, types and organizational and legal issues of implementation. Kharkiv:
National Academy of Internal Affairs.

[15] Dragan, O.I. (2011). Analysis of foreign experience of investment and innovation provision
of state environmental protection. Retrieved from http://archive.nbuv.gov.ua/portal/
soc_gum/Nrzd/2011_2/7.pdf.

Law. Human. Environment. 2021. Vol. 12, No. 3




Administrative responsibility...

AaMiHicTpaTHBHA BiANOBiAAa/IbHICTh 32 NIPaBONOPYILUEHHSA
y cdpepi 0XOpOHU HABKOJIMIIHLOI'O IPUPOSHBLOIO CepeAoBUIIA

Cepriut Onnexcanaposud Kigaios
Kanaujar pyuAU4HUX HayK, JOLEHT
HauioHanbHU# yHIBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bya. I'epoiB O60pony, 15, M. KuiB, Ykpaina
Banepisa MukosiaiBHa CHi>kHa

FOpuCKOHCYIBT
®dinaHcoBa koMmmaHisa «EjiT ®iHaHc»
03035, CosioM’siHChKa MI011a, 2, M. KHiB, YkpaiHa

AHomayis

Y HaykoBili po60Ti NpPOBOAUTHCA [JOCJAiJKEHHS O0COGJUBOCTEW aAMiHiCTpaTHUBHOL
BiZiNOBiA/IbLHOCTI 3a MpaBoNopylleHHs Yy cdepi 0XOPOHU HABKOJIMUIHBOTO IPHUPOJHOTO
cepenoBuiia. JocCaiPKylOThCs MUTAHHS, CYTHOCTi, 0COGJHMBOCTEeH Ta BU/JIB 3aXO0JiB
aJAMiHICTpaTUBHOTO MNPUMYyCy B Tajy3i OXOpDOHM NPUPOJH, CHUCTeMa Ta BHUAU
aZAMIHICTPAaTUBHUX CTATHEHb, IPUYMHU ¥ YMOBM 3[iliICHEHHS NpPaBONOpPYIleHb y cdepi
ekoJiorii. Takox, y HAyKOBil cTaTTi poGUThCS cipobanpoaHasi3yBaTH OCHOBHI MeXaHi3MU
nonepeJ)KeHHs a/|MiHICTpaTUBHUX NpaBolopylieHb y 1il cdepi Ta Ha ocHOBi 1nboro
aHaJli3y. aBTOPHU HaJalTb BJACHI BUCHOBKH, 1100 YAOCKOHAJIEeHHA aZMiHiCTpaTUBHO-
[IpaBOBOr'0 MeXaHi3My OXOPOHU HABKOJIUIIHbOTO IPUPOJHOTO Cepe0BUIA

Kawuoegi ca0ea: ajMiHICTpaTHBHI NpPaBONOpYIIEHHS, OXOPOHAa HAaBKOJIAIIHBOIO
IPUPOJHOrO CepeOBHUIIA, aiMIHICTPAaTHBHO-TPAaBOBHUH MeXaHi3M, CK/IaJ, aIMIHICTpaTUBHUX
NpaBONOpPYyLIEeHb, a/[MiHICTPaTUBHUN NPUMYC, aMiHICTpaTHBHO-NPaBOBi 3axoA 1
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peculiarities of imposing criminal punishment on minors according to the legislation of other
foreign countries are clarified. It is shown that special penalties for minors, which are not
connected with isolation, are provided by the criminal legislation of most European countries
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law policy, humanism, condemnation, psychological features

Introduction

Ukraine as a democratic, social, law-based
state in should focus on the principles of
the rule of law, humanism, individualization
of measures of a criminal nature during the
implementation of criminal policy. Thus, the
implementation of the principle of inevitabil-
ity of criminal liability and punishment must
undergo some changes. Nevertheless, social-
ly dangerous act that contains features of a
criminal offense cannot be unpunished. How-
ever, not every person who commits it should
be punished. In certain cases, if only touch-
ing upon minors, state damnation will be an
effective measure for reformation of a person
and preventing them from committing new
criminal offenses. That is why, the primary
provisions of the criminal law policy of our
state should provide, in particular, the miti-
gation of criminal liability and the possibility
of the state to refrain from punitive meas-
ures against certain persons, namely minors.

Such measure in criminal law as the re-
lease of minors from punishment and its
serving is becoming increasingly important
in Ukraine, because of the psychological pe-
culiarities of people who have committed
criminal offenses under the age of eighteen.
Long-lasting application of this measure has
proved that the availability of potential re-
lease from punishment and (or) it serving
creates favorable conditions for accelerating
the process of reformation and achieving the
goals of criminal liability for minors.

Law. Human. Environment. 2021. Vol. 12, No. 3

According to the statistics of the State
Judicial Administration of Ukraine, the level
of recidivism among juveniles, for whom the
types of release from punishment and (or)
serving it have been applied, is low and sta-
ble in recent years.

The problem of juvenile delinquency and
the development of effective types of punish-
ment remains relevant for the world commu-
nity, concerned about the search for both hu-
mane and efficient measures to prevent and
combat this dangerous phenomenon.

A holistic understanding of the essence
of the institution of sentencing and serving
in the context of criminal law has been stud-
ied in the works of a great variety of scholars
such as: V.I. Arkov, Yu.V. Baulin, N.L. Berezovs-
ka, A.A. Berezovskyi, R.I. Briashchei, V.P. Her-
asymenko, V.V. Holina, O.P. Horokh, 0.0. Hor-
shenin, 0.M. Dzhuzha, T.I. Dmytryshyna [1],
0.0. Dudorov, Yu.l. Yemets, A.P. Zakaliuk etc.

There are some scholars in the foreign
criminal law doctrine because of the most
progressive ideas of the development of the
institution of juvenile punishment. Name-
ly: Gabriel Chapman, Darren Carver, Janet
Ainsworth. Some issues of formation and
development of the institution of criminal
liability and punishment of minors were
studied by N.L. Berezovska, M.A. Bilokon,
Ye.M. Vecherova, 0.V. Dashchenko, Yu.V. Ye-
horova, Yu.l. Yemets, A.O. Klevstsov, etc. At
the same time, some issues of sentencing
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juveniles remained insufficiently studied or
are not examined at all. That is why, the rele-
vance of this research is obvious.

The purpose of the article is to conduct a
scientific and theoretical analysis of the leg-
islation regulating the sentencing of minors
for committing criminal offenses.

Results and Discussion

Problems of differentiation of criminal lia-
bility and individualization of punishment
of minors are very actual. Criminal law and
the theory of criminal law of different coun-
tries have tried and are trying to find opti-
mal solutions. Ukraine’s integration into the
international community is impossible with-
out fully bringing national legislation in ac-
cordance to generally accepted international
standards in the sphere of juvenile justice, as
well as implementation of the most effective
forms, methods, measures and tools used in
world practice in preventing and combating
juvenile behavior.

Each state, which is taking care for its ju-
veniles, especially those who have commit-
ted a criminal offense, aims to implement the
provisions of international law in the field of
justice. In particular, in Europe and the USA
special laws, procedures, bodies and insti-
tutions have been created that are directly
related to juveniles who have committed a
criminal offense. There is a fixed minimum
age in the provisions of the criminal law of
different countries below which children are
considered incapable of violating criminal
law. Moreover, there’s some differentiation
of criminal liability depending on age, sever-
ity of socially dangerous acts and personal
traits of minors. During the sentencing, a
great attention is paid in order to protect ju-
veniles from criminal influence, thus, appli-
cation of imprisonment to such category is

minimized and an alternative to this type of
punishment is used [2].

Punishment is one of the means of im-
plementing the criminal policy of the state.
Punishment, on the one hand, as a measure
of state coercion, is applied by the court to a
convicted person and consists in restrictions
of rights and freedoms, and on the other
hand, is established by the state in favor of
society to achieve a positive result.

Criminal liability of minors and the prac-
tice of sentencing them is realized through
the application of the main provisions of the
criminal law policy of Ukraine in this area,
which is formed on the basis of a special
approach to the implementation of crim-
inal liability to this category of offenders.
Analysis of the current state of national and
world criminal policy shows that its defining
feature is the humanization of criminal re-
pression against such a “specific” subject of
criminal law relations. Currently, a minor, as
a “specific” subject of criminal law relations
is considered in a number of international
acts. Therefore, these are the standard UN
rules on the administration of juvenile jus-
tice (the Beijing Rules) and other interna-
tional legal instruments under which a juve-
nile may, within the existing legal system, be
prosecuted in a form different from the form
of liability applied to an adult [3].

The course of the humanization of crim-
inal repression against minors in Ukraine is
indicated by statistics data, which show a
gradual decrease during 2015-2019 in the
number of people convicted of criminal of-
fenses under the age of minors. Thus, in 2019,
47.6% less than in 2015, adolescents aged 14
to 18 were convicted; their portion among
all convicted also decreased from 4.8% to
3.4%. Every second juvenile was convicted
of committing serious and especially serious
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criminal offenses. However, almost every
third teenager committed a criminal offense
by a group of people [4].

The current criminal legislation provides
certain peculiarities of criminal liability
and punishment for minors. Analysis of the
norms of the Penal Code allows concluding
that these peculiarities are declarative in na-
ture because there is no mechanism for their
implementation. It should be noted that a
number of criminal law rules are formulated
without taking into account the legal status
of minors in other areas of law. At the same
time, the list of punishments applied to ju-
veniles in relation to adults is significantly
limited. According to Article 98 of the Penal
Code of Ukraine to minors as the main pun-
ishment can be applied only a fine, commu-
nity service, arrest and imprisonment for a
specified period, and as additional - a fine
and deprivation of the right to hold certain
positions or engage in certain activities. Ac-
cording to Part 1 of Article 99 of the Penal
Code, the fine is applied only to minors who
have independent income, own funds or
property that can be levied. However, there
is a small number of juveniles who have of-
ficially independent income and their own
funds, therefore, this type of punishment
might not be effective and is rarely used.
Punishments such as community service
and correctional labor have also been signif-
icantly reduced. According to Article 100 of
the Penal Code, these types of punishment
can be imposed only on minors from 16 to
18 years old. Article 101 of the Penal Code
states that such form as the arrest provides
keeping minor in a solitary confinement in
special facilities and can be applied only to
minors who have reached the age of sixteen
at the time of sentencing [1]. Thus, the list of
types of punishment that can be applied to
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a juvenile should be recognized as limited,
which does not comply with the provisions
of the UN Standard Minimum Rules. In ac-
cordance with paragraph 5.1 of the Beijing
Rules, measures that should be taken into
account to influence minors must consider
not only the severity of the offense commit-
ted by them, but also the personal traits of
the offender. The person who has committed
a criminal offense must be sentenced to the
punishment that is sufficient to correct them
and prevent from committing new crimes.

Analyzing the statistics of the last five
years on the imposing of the main types of
punishment for minors, it should be noted
that there is a positive tendency towards the
use of non-custodial sentences. Thus, the
largest number of convicted juveniles was
fined by the courts as the main punishment.
Their ratio during 2015-2019 averaged
24.6% of all convicted people for all crimes.

Over the last five years, the number of
cases in which the courts have imposed fines
has increased. Thus, if in 2015 this type of
criminal punishment was applied to 19.7%
of convicted people, in 2019 this amount has
increased to 30.4% [4].

It should be mentioned, that special pun-
ishments for minors that are not related to
isolation are provided by the criminal law of
most European countries. For example, the
fundamental principle of juvenile criminal
law in Germany is the educational idea where
the main purpose of criminal law measures
applicable to minors is special (individual)
prevention. The purpose of such educational
impact is to deter minors from committing a
crime in the future. Thus, in this particular
country there are social training courses that
provide opportunities for minors to rehabili-
tate, to re-evaluate their behavior in general.
In Germany;, arrest is used as a last resort. In
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Croatia, one of the main remedial measures
of a recommendatory or preventive nature
is a warning by a court. The court warns the
person that in case of committing a crime, the
person will face with more severe punish-
ment. Therefore, the juvenile system of the
Republic of Croatia has a number of correc-
tive measures, which provide the humanistic
gradual strengthening of corrective meas-
ures. Under the Polish Criminal Code, there is
a number of measures of educational impact
on minors used by family courts: reprimand;
special supervision of the child by parents,
participation in trainings, attending educa-
tional programs, etc. [5]. The age character-
istics of juveniles, the specifics of the crimes
they commitindicate the need to develop such
measures of punishment, in which the em-
phasis is shifted from punitive to educational
and preventive aspects [6]. All in all, the opin-
ion of scholars who propose to supplement
the provisions of the Penal Code of Ukraine
with new types of punishment, which would
be designed only for juvenile offenders,
should be seconded. Using the positive expe-
rience of foreign countries, it would be profit-
able to form a separate system of punishment
leaning on more sophisticated and new edu-
cational measures, which would affect the
internal attitude of minors to their crimes.

References

Conclusions

According to the study, some provisions of
the Penal Code of Ukraine concerning the
sentencing of minors do not correspond to
the world practice of humanizing the pun-
ishment for minors. In order to improve the
institution of sentencing minors, the best
idea could be to add new articles that would
regulate the sentencing.

Educational process may be the main
purpose of criminal punishment for juve-
niles, so it may be necessary that this pur-
pose should be reflected in the current Pe-
nal Code.

The opinion of those scholars who state
that there is a dire need to revise the sanc-
tions of the articles of the Special Part of the
Penal Code for their compliance with the re-
quirements for punishments that can be ap-
plied to minors is seconded.

Also, there is a need to add new punish-
ments into the Penal Code, which would be
applied only for juvenile offenders. It would
be better to make up a separate system of
punishments, leaning onto more sophisticat-
ed and modern measures of an educational
nature, which, firstly, will affect the internal
attitude of minors to their criminal offenses
and define them in a special law on criminal
liability and punishment of minors.

[1] Dmytryshina, T.I. (2012). Punishment of minors: some conceptual provisions. Actual
Problems of The State and Law, 47,191-193.

[2] Burdin, V.M. (2004). Peculiarities of criminal liability of minors in Ukraine. Kyiv: Attica.

[3] Bogatyrev, 1. (2004). Methodology of implementation of criminal punishments,
alternative to imprisonment. Law of Ukraine, 7, 20-23

[4] Kaznacheeva, D.V.(2013). Peculiarities of the application of certain types of punishments
for minors under the criminal law of Ukraine. Bulletin of the Criminological Association of

Ukraine, 5, 54-61.

[5] Nazumko, E.S. (2018). Institute of Juvenile Punishment in the Criminal Law of Ukraine.

Kyiv: Dakor.
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[6] The Supreme Court of Ukraine. (2020). Persons convicted by local general courts and
their application during 2015-2019. Retrieved from https://supreme.court.gov.ua/
supreme/pres-centr/zmi/996948/.

/1o IMTaHHA NPU3HA4YEeHHA NOKapaHHA HeNOBHOJIITHIM

CeiTiiaHa CepriiBHa KoBasiboBa
Kanguaat puuiHUX HayK, JOLEHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina
Hartanisa Cokoysi0BCbKa
CrnenjiasticT ynpaBJiiHHS TpaBOBOi pOOOTH
Kommnaniss «kKPOM»

AHomayis

CtaTTs npycBsiYeHa JOCJi[KEeHHI0 IHCTUTYTY KpPHUMiHaJbHOI BiJNOBiaJbHOCTI Ta
IIpM3HAYeHHA TIOKapaHHs HENOBHOJITHIM 3a 3aKOHOLAaBCTBOM YKpaiHHU. JlocaiZpKkeHo
TEOpeTHUYHI Ta MNpaKTU4YHi 0COGJMBOCTI NpHU3HAYEHHsI MOKAapaHHS HEMNOBHOJITHIM
3a BYMHEHHA KpUMIiHAJIbHUX IIPaBONOpYIIeHb Ta BU3HA4Y€HO OCHOBHI TeHJAeHLil
IpHU3Ha4YeHHs NOKapaHHA. BcTaHOBJIEHO, 110 OKpeMi noJs103keHH s KpuMiHa/IbHOT 0 KOJleKCYy
YkpaiHy, 3 nUTaHb IpU3HAYeHHS IOKapaHHS HEMOBHOJIITHIM, He BijNOBi1al0Th CBITOBIN
NpaKTHULiryMaHi3ayiinokapaHHs HENOBHOJIITHIX. BU3Ha4YeHo, 1110 MeTOX0 KpUMiHAJbHOT O
NIOKapaHHA HEITOBHOJIITHIX € IPOIleC BUXOBAaHH, JOBEJI€HO. 110 [|1 MeTa Ma€E JiCTaTHU CBOE
3aKOHO/aBue 3akpinyieHHa B UnHHOMY KKY. 3ocepexeHo yBary, 1110 0CHOBOIO Jilep>KaBHOI
cTpaTerii KpMMiHaJIbHO-IIPABOBOI IPOTH /Il IPaBONOPYLIEHHAM HENIOBHOJIITHIX TOBUHHA
CTaTU JApPY>XHsA [JiTIM cUcTeMa IOBeHasbHOI locTulil. BcTaHoBJieHa HeoOXiAHICTH
fonoBHeHHA KK YkpaiHu HOBUMU BH/JaMU TOKapaHHAMH, siKi 6ysiu 6 po3paxoBaHi TiJibKH
Ha HENMOBHOJIITHIX 3JIOYMHIIIB, Z0BeJeHa [OIiJbHICTh GOpMyBaHHS HOBOI CHCTEMH
NOKapaHb /Jis1 HEMIOBHOJIITHIX, fIKa BpaxyBaJia 6 6i/bll MoJiepHi30BaHi Ta HOBITHI 3axou
BUXOBHOT0 XapaKTepy. 3's1COBaHO 0COGJIMBOCTI NpHU3HAaYeHH s KPUMiHAJIbHOI'O OKapaHH A
HEMOBHOJIITHIM 3a 3aKOHO/J[aBCTBOM OKpeMHUX 3apyO6iKHUX KpaiH. OGrpyHTOBAHO, IO
creniaJibHi MOKapaHHs JIJIsI HEIIOBHOJIITHIX, IKi HE TOB’s13aHi 3 i30J1A11i€10, Tepe16a4ao ThCsl
KpPUMiHa/IbHUM 3aKOHO/,AaBCTBOM Oi/IbIIOCT] EBPONENCHKUX epKaB

Karouoeicn06a: HemOBHOJIITHIN, IpU3HAYeHHS IOKapaHHs, KpUMiHa/IbHA BiANOBIJa/IbHICTB,
OCY/ZIHICTb, MOKAapaHHH, 3JI0YWUHHICTb, KPUMiHAJbHO-NIPAaBOBa IMOJIITUKA, TyMaHi3M, OCYZ,
MICUXOJIOTIYHI BJIaCTUBOCTI
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and preventing domestic violence against women consists of a set of international pacts,
declarations and conventions, the legislative and subordinate normative-legal acts. It has been
found that the number of notifications of violent acts committed against women is increasing
every year, and therefore, the legislator should work towards preventing any manifestations
of domestic violence by amending the legislation that regulates preventive measures

Keywords: violence, women, gender equality, the Istanbul Convention, domestic violence,

combating violence, domestic abuse

Introduction

The number of women who are exposed to
domestic violence is constantly growing. Ac-
cording to the latest official data for 2020, the
authorities and institutions (that are obliged
to implement measures in the field of pre-
venting and combating domestic violence)
have received 211,362 appeals regarding the
domestic violence; 2,756 - from children,
180,921 - from women, 27,676 - from men.
Asitcanbeseen,itiswomen who are the most
vulnerable category subjected to violence.

In many European countries, this prob-
lem is actively discussed and researched.
Ukraine is also engaged in this process. At
the beginning of the 21 century, Ukraine be-
came one of the first countries in the Eastern
Europe to recognize domestic violence as
an important public problem, by depriving
offenders of the opportunity to hide behind
a screen of non-interference in private life.
The problem of domestic violence (mainly it
is the violence against children and women)
has often been silenced by both the victims
and the law enforcement agencies.

It should be noted that in recent years,
there has been a constant need to update
the current legislation, which regulates the
provision of combating and preventing do-
mestic violence against women, in particular
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in terms of increasing the degrees of legal
(criminal or administrative and legal) re-
sponsibility against those guilty of violent
acts against women. At the same time, it is
worth paying attention to the problem that
legislators have not been able to solve since
2011. Namely, with regard to ratification of
the Istanbul Convention, although Ukraine
signed such a convention in 2011. These and
other factors determine the relevance in con-
ducting this study:.

The purpose of the study is to analyze
the current regulatory and legal support for
combating and preventing domestic violence
against women.

Analysis of recent studies and publica-
tions emphasizes the relevance of the cho-
sen topic and indicates the need to further
analyze certain aspects of domestic violence.
Among the works of scientists, it should be
noted the works of the following scientists:
A.V. Voronova [1], LI. Zuyeva and V.M. Pryst-
up [2], V.V. Nesterchuk [3] and others.

Results and Discussion

Domestic violence exists in all social groups
without exception, people suffer it regard-
less of the level of income, education and po-
sition in society, and it is both physical and
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also psychological phenomenon. Even more
cases remain unknown because the victims
do not report them to the police.

Given the global nature of the problem
of domestic violence, the United Nations
has developed appropriate recommenda-
tions in the form of Model Legislation, and
states should follow them when developing
and adopting the own laws on solving the
problem of domestic violence. In accord-
ance with the UN recommendations, the
national laws on combating domestic vio-
lence should be simultaneously focused on
achieving several goals:

* protection of victims of violence;

* preventing further violence;

* punishment persons, which committed
violence [4].

V.V. Prystup [2] has analyzed the UN rec-
ommendations, and he notes that they indi-
cate the necessary conditions for achieving
these goals, in particular:

e carrying out work in the country to
form public opinion and raise the level of
awareness of the population of country in
this area;

* creation of emergency services for vic-
tims of various types of violence and their
families;

¢ enlightenment, consultation and psy-
chological correction for abuser, victim and
other family members;

e training and consulting the judges,
prosecutors, police officers and social work-
ers on how to deal effectively with situations
related to the domestic violence;

* educational awareness of victims of do-
mestic violence, who do not even understand
that such an act against them is illegal and
punishable, not to mention the notifications

of the agencies of internal affairs about such
cases; for the most part, this is due to the
economic situation and financial situation of
each individual family;

* mental characteristics and peculiar-
ities of education of persons who commit
violent acts against members of their family.
Unfortunately, domestic violence includes
the cases of inflicting severe bodily injuries,
forceful rape and murder [2].

The concept “domestic abuse”, “domes-
tic violence” is used in the international legal
acts of a binding and recommendatory na-
ture, existing both at the level of the UN, the
Council of Europe and the European Union.
Among them, it is necessary to note:

The Universal Declaration of Human
Rights dated 1948 [5], which is considered
the main document in the field of human
rights protection. The Declaration pro-
claimed the principles of legal equality, as
well as the prohibition of discrimination on
any grounds, including the grounds of gender.

The Declaration on the Elimination of
Discrimination against Women dated 1967,
which was later replaced (in 1979) by the
Convention of the same name. It is noted in
this declaration that all appropriate meas-
ures must be taken to prepare public opin-
ion in the direction of national aspirations to
eradicate prejudices, customs and all other
manifestations based on the idea of women
inferiority [6].

In addition, the international legislation
on combating violence against women in-
cludes: the International Covenant on Eco-
nomic, Social and Cultural Rights; Conven-
tion on Consent to Marriage, Minimum Age
for Marriage and Registration of Marriages;
Maternity Protection Convention, etc.
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Thus, the combating domestic violence
against women is protected primarily by
the norms of international law, which has
an advantage over national law in the cases
defined by the legislation of Ukraine. It is
worth noting that the regulatory and legal
support of mechanisms for combating and
preventing domestic violence consists of a
significant number of legal acts, including
the international agreements and pacts, the
legislative and subordinate normative-le-
gal acts, etc. Before starting to analyze the
regulatory and legal support, it is worth
paying attention to the following moments.

The progressive development of society
is due to many factors, and the realization
of potential of each member, as well as the
development of his spiritual and physical
capabilities is one of these factors [7].

Certainly, the women are a special cat-
egory of population, which is definitely
vulnerable, and therefore the countering
violence against women is one of the most
important areas of social development.
When violence is committed, the rights
and freedoms of a particular person are
violated, and this requires the interference
from state and society. In particular, the
implementation of proper legal means for
solving this issue.

In the practice of international organi-
zations, in particular UNFPA, the following
concept is used: “Gender-based violence is
a violence that affects men and women, but
women predominantly become the victims.
It arises as a consequence of unequal pow-
er relations between women and men. This
is a violence that is directed against woman
precisely because she is a woman, or it af-
fects women disproportionately. It concerns

Law. Human. Environment. 2021. Vol. 12, No. 3

(but is not limited to) physical, sexual and
psychological harm, including intimidation,
suffering, coercion and/or deprivation of lib-
erty in the family or in society in general” [8].

As for the gender-based violence, it
should be noted that the Istanbul Conven-
tion (adopted on May 11, 2011 by the mem-
ber states of the Council of Europe) has
become the first legally binding document
in Europe that applies a comprehensive
approach to combating violence against
women. Ukraine has signed the Istanbul
Convention on November 7, 2011, but has
not yet ratified it. The draft Law on ratifi-
cation of the Convention was introduced
to the Ukrainian Parliament in November
2016 and did not receive the required num-
ber of votes. People’s deputies indefinitely
postponed the adoption of the document,
since a number of people’s deputies saw in
the ratification of the Istanbul Convention
the following: the “threat to family values”
and “propaganda of homosexual marriag-
es”. All this due to the presence of the con-
cepts “gender” and “sexual orientation”.
The All-Ukrainian Council of Churches and
Religious Organizations opposed the rati-
fication of the convention. The Council of
Churches has stated that the Istanbul Con-
vention does not provide for the possibility
of reservations regarding its individual pro-
visions relating to the concept “gender” in
its understanding of both male and female,
“which carries unacceptable threats to the
institution of family and spouses in Ukraine”.

According to expert L. Kobelyan-
skaya [9], a petition to Volodymyr Zelensky
calling for the ratification of the Istanbul
Convention has recently gained the neces-
sary number of votes for consideration.
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Thus, it can be concluded that the issue
of ratification of the Istanbul Convention
should be resolved in the near future, be-
cause this hinders any further actions of the
legislative and executive authorities regard-
ing the combating and preventing domestic
violence against women.

The Law of Ukraine “On Preventing and
Combating Domestic Violence” [10], which
is the key one in the implementation of this
study, gives the following interpretation of
the concept “domestic violence” - this is “
deeds (actions or inactions) of physical, sex-
ual, psychological or economic violence that
are committed in the family or within the
place of residence, or between relatives, or
between former or current spouses, or be-
tween other persons cohabiting (cohabit-
ed) as one family, but not being (were not)
in family relations or married to each other,
regardless of whether the person who has
committed domestic violence lives (lived) in
the same place as the person who suffered,
as well as threats to commit such acts.

Analyzing the legislation of Ukraine,
V.V. Nesterchuk [3] defines the following
signs indicating the presence of violent acts
against women:

* intentionality;

* physical, sexual, psychological or eco-
nomic orientation of actions that can be
manifested both in a complex and separately;

¢ violation of constitutional human
rights (“inalienable right to life”, “the right
to respect for person’s dignity”, “the right to
freedom and personal integrity”, the right to
privacy, “the right to own, use and manage of
the own property”, “the right to labor”, “each
spouse has equal rights and obligations in
marriage and family”, etc.);

* consequences at the level of causing
moral and physical harm, harm to mental
health, etc.

The following actions should be con-
sidered a positive aspect in this regard: the
criminalization of domestic violence, which
actually began on January 11, 2019, when
the Law of Ukraine “On Amendments to the
Criminal and Criminal Procedure Code of
Ukraine in order to implement the provi-
sions of the Council of Europe Convention on
the Prevention of Violence against Women
domestic violence and the fight against these
phenomena” came into force [11]. It was this
law that made changes to the Criminal Code
of Ukraine, in particular, its amendments
with the Article 126-1 “Domestic Violence”.

However, it is worth paying attention to
the fact that there is an increase in crimes in
the category of domestic violence as a result
of unlawful acts of a psychological nature.
This crime is very difficult to prove later.
In 2019, there were 760 such cases, and in
2020 - already 1798. During 3 months of
2021, almost the same number of people suf-
fered from the unlawful acts of sexual nature
during the domestic violence, as it is during
the previous three years.

0.V. Voronova [1] notes that national
practice has received special measures to
counter domestic violence, including meas-
ures to counter against women violence:

* urgent restraining order against the of-
fender;

* restraining order against the offender;

« taking the offender for preventive reg-
istration;

* carrying out preventive work with him
and sending the offender to passing the pro-
gram for the abuser.
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The measures indicated by scientists are
more preventive in nature and are aimed at
re-educating the subjects who commit vio-
lence against women.

However, only after a balanced and tar-
geted policy of the state regarding the im-
provement or updating the legislation in the
field of health care, it is possible to reduce
the criminal actions of individuals to a mini-
mum [12]. Therefore, it is necessary to apply
a comprehensive approach to the regulatory
and legal support for combating and pre-
venting domestic violence against women.

Conclusions

In the process of analyzing the regulatory
and legal support for combating and pre-
venting domestic violence against women,
it is worth noting the important issues that
still remain open to the ratification of the
Istanbul Convention, which now helps all
signatory states to effectively counter a wide
range of phenomena: psychological violence,
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physical violence, sexual violence, forceful
rape, forced marriage, forced abortion, forced
sterilization, mutilation of female reproduc-
tive organs, crimes committed in the name
of “honor”, persecution, sexual harassment,
etc. In addition, the world community has re-
peatedly insisted and continues to insist on
ratification of the Istanbul Convention, be-
cause after signing this Convention, Ukraine
has committed itself to ratify it in the future.

It has been established that the regulato-
ry and legal support for combating and pre-
venting domestic violence against women
consists of a set of international pacts, decla-
rations and conventions, the legislative and
subordinate normative-legal acts.

It has been found that the number of re-
ports of violent acts committed against wom-
en is increasing every year, and therefore, the
legislator should work towards preventing
any manifestations of domestic violence by
amending the legislation that regulates the
preventive measures.
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HopmaTuBHO-nIpaBoBe 3a6e3ne4YeHHA NPOTUAil
Ta 3aM06iraHHsA AOMallHbOMY HaCHJIbCTBY Ha/J, KiHKaMH

JIrocsa BonogumupisHaa I'oyp
KanaugaT puAUYHUX HAyK, aCUCTEHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y crarTi 3AilicHeHO aHaJi3 HOpPMaTHUBHO-IPAaBOBOTO 3abe3neyeHHsA MNpOTHUAII Ta
3ano6iraHHs JOMallHbOMY HACUJAbCTBY Ha/J, *kiHKkaMu. HaBeileHO cCTaTUCTUYHI AaHi 110 3a
2020 pik 1o opraHiB Ta yCTAaHOB, HA AKi MOKJIaJaloThCcsa QYHKIIIT i3 3/1iliCHEHHS 3aX0/iB V
cdepi3anobiraHHs Ta NPOTH /Il JOMAIIHLOMY HAaCUJIbCTBY, HaidmI0 211 362 3BepHEeHHS
1[040 HacUJIbCTBaB CiM'l,3HUX - 2756 Big giTelt, 180921 - Bif»kiHOK, 27 676 - Bi 1 40J10BiKiB.
3po6JieHO BHUCHOBOK, L0 i Joci 3anuimaeTbes BigkpuTuM paTtudikarnii CTambynbcbKoi
KOHBeHIli], iKa JlonoMarae Hapasi ycim Jiep>kaBaM-iinucaHTaM ePpeKTUBHO IPOTUCTOSTH
IIUPOKOMY CHEKTPY SIBUII, CEPEJL AKUX IMCUX0JIOTIUYHE HACUJIBCTBO, Gi3nUHE HACUJIBCTBO,
ceKcyaJibHe HAaCUJbCTBO, epe/yCciM 3rBaJITYBaHHS, NPUMYCOBHUU 11106, MPUMYCOBUMN
abopT, MpUMycoBa CTepuJisalis, KaJilTBO KiHOUUX CTAaTeBUX OpPraHiB, 3JI0UMHU B
iM’'a Tak 3BaHOI «4ecTi», mepecailyBaHHs, CeKcyaJibHI gomaradHHsa Touo. [o Toro X,
Ha HeoOximHocTi patudikaiii CTaMOyabCbKOi KOHBeHIIii HEOJHOPAa30BO HarmoJisirajaa
I NpoJOBXKYy€E HANOJIAraTH CBITOBAa CHIJIbHOTA, ajpke nignucaBuy Lo KoHBeHIiIo,
YkpaiHa B3sijia Ha cebe 3000B’si3aHHsA paTuUdikyBaTu il B MallbyTHboMy. BusHaueHo,
0 HOPMATHMBHO-NpaBOBe 3abe3neyeHHsI 3anobiraHHA Ta MNPOTHUAIl JJOMAIIHBOMY
HACUJIbCTBY NPOTH XKIHOK CKJIAJA€EThCS i3 CYKYNHOCTI MI>KHAapOAHUX NMaKTIB, AieKJapalii
Ta KOHBEHILili, HOpPMaTUBHO-NPAaBOBUX Ta Mi/Jl3aKOHHUX HOPMaTUBHO-IPAaBOBUX aKTiB.
3’sicoBaHoO, 1[0 3 KOXKHUM POKOM 36i/JIbIIYETHCS KiJIbKICTh MOBiZJOMJIEHD 111010 BYMHEHUX
HACUJBbHUIIbKUX il MO BiAHOIIEHHIO JI0 XKiHOK y 3B'I3Ky 3 YMM, 3aKOHO/aBI[}0 BapTO
NpaloBaTH y HANPSIMKy HeJONyIleHHs OyZb-IKUX MPOsIBiB JJOMallHbOI'0 HACHUJbCTBA
LIJIIXOM BHECEHHA 3MiH J|0 3aKOHO/,aBCTBA 1[0 PeryJII0€ IPeBEHTUBHI 3aX041

Kawouoei caoea: HacuIbCTBO, KiHKM, TreHJepHa piBHicTb, CTaMOy/ibCcbKa KOHBEHILis,
JIOMaIllHE HACHUJIBCTBO, POTHU/Iisl HACUJIBCTBY, HACUJILCTBO B CiM'i, reHlepHa piBHICTb
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