[pago. JTioauHa. JoBkipis [ |

Haykoso-npakmu4Huii scypHaa

Tom 12, N2 4 'E‘mgumem

PAGD LA QOSHIT

ISSN 2663-1350
E-ISSN 2663-1369

3aCHOBHMUK:
HanjionanbHuit yHiBepcuTeT 6iopecypciB i npupoAOKOpHUCTYBaHHSA YKpaiHU

Pik 3acHyBaHHsd: 2010

PekomeHdosaHo do OpyKy ma nowupeHHs
yepes mepedxcy IHmepHem BueHotro padoro
HayioHasnvHo20 yHisepcumemy 6iopecypcie i npupodokopucmysaHHs YkpaiHu
(npomokoa Ne 4 8id 24 aucmonada 2021 p.)

CBiZOLTBO NPO Aep:KaBHY peecTpaliio
JAPYKOBaHOT0 3aco6y MacoBoi iHpopManii
cepii KB 23843-13683 I1P Bix 03 kBiTHsA 2019 p.

’KypHaJ1 BXOAUTH J0 NepeiKy HayKoBUX (paxOBHX BUAAHb YKpaiHU

Karteropis «b». ['any3p Hayk - lopuaudHi, cneniaabHocTi - 081 «IIpaBo»,
293 «MixkHapoJHe TpaBoO»
(Hakas MiHicTepcTBa OoCBiTH i HayKu YKpainu Big 17 6epesHs 2020 p. N2 409)

KypHan npeacraBieHO y MbKHApOAHUX HAYKOMETPUYHUX 6a3ax JaHUX,
peno3uTapiax Ta nomykoBHX cucteMax: Index Copernicus International,
Google Scholar, Academic Resource Index ResearchBib, HanionanbHa 6i6s1ioTeka Ykpainu
imeHi B. I. Bepnagcbkoro, MIAR, BASE

Ajapeca pepakuii:
HanjionanbHuit yHiBepcuTeT 6iopecypciB i npuposoKOpHUCTYBaHHS YKpaiHU
ByJ1. 'epoiB O60pony, 15, M. Kuis, Ykpaina, 03041
E-mail: info@environmentalscience.com.ua
www: https://environmentalscience.com.ua/uk

© HarnjjionanpHuit yHiBepcuTeT 6iopecypciB i npupogoKopucTyBaHHsA Ykpainy, 2021



Law. Human. Environment

Scientific and practical journal

LAW

Volume 12, No. 4 ENRONERT

PAGD OLHHA ] 0BKOTA

ISSN 2663-1350
E-ISSN 2663-1369

Founder:
National University of Life and Environmental Sciences of Ukraine

Year of foundation: 2010

Recommended for printing and distribution
via the Internet by the Academic Council
of National University of Life and Environmental Sciences of Ukraine
(Minutes No. 4 of November 24, 2021)

Certificate of state registration
of the print media

Series KV No. 23843-13683 PR of April 3,2021

The journal is included in the list of Scientific Professional Publications of Ukraine
Category “B”. Branch of sciences - legal, specialties - 081 “Law”, 293 “International Law”
(order of the Ministry of Education and Science of Ukraine of March 17, 2020, No. 409)

The journal is presented international scientometric databases, repositories
and scientific systems: Index Copernicus International,
Google Scholar, Academic Resource Index ResearchBib,
Vernadsky National Library of Ukraine, MIAR, BASE

Editors office address:
National University of Life and Environmental Sciences of Ukraine
03041, 15 Heroiv Oborony, Kyiv, Ukraine
E-mail: info@environmentalscience.com.ua

www: https://environmentalscience.com.ua/en

© National University of Life and Environmental Sciences of Ukraine, 2021



Law. Human. Environment

Scientific and practical journal

h1 1
£

LAW

Volume 12, No. 4 'E'H",‘.ﬁ’émm

PAGO TOLHHA 0BKOVTA

ToJIOBHU pejaKTop:
€EpmosieHko B. M.

PepakniiiHa KoJieris

JIOKTOp IOPUAMYHUX HayK, npodecop, ujeH-kopecrnoHzeHT HAIpH
Ykpainu

33CTy1’lHI/IK roJIOBHOTO peJaKTopa:

JlaagnyeHko B. B.

JIOKTOD IOPHUANYHUX HayK, podecop

BignoBiza/ibHMI cekpeTap:

MeabHuK B. 1.

KaHaugaT CiJIbeKOI‘OCl'lO,E[apCbKI/IX HayK, JOLEHT

3acTynHMK BiANOBiAAa/ILHOr0 ceKpeTaps:

JeiiHera M. A.

AOKTOD OPUANIHHUX HAYK, JOLEHT

OcHOBHMI CKJIaj peAaKLiiiHOI KoJerii

AmnicimoBa . B.
Barturina 0. M.
Tla¢gyposa O. B.
IerbMaH €. A.

TonoBko JI. O.
I'y6anoBa T. O.
Kypwuio 1. B.
IMuBogap 0. I.
Miaay6umii O. 10.
Cominko I. M.
Tparxwok O. f.
ApaO.C.

JIOKTOD IOPUUYHUX HAYK, OLEHT
KaHAUAAT IOPUJUIHUX HAYK, JOLEHT

JIOKTOD I0pUANYHUX HAYK, Ipodecop

JIOKTOp IOPUAMYHUX HaAyK, npodecop, uwieH-KopecnoHgeHT HAIIpH
Ykpainu

KaHJUAAT OPUAUYHUX HAYK, IOLeHT

JIOKTOp IOPUINYHUX HayK, mpodecop

JIOKTOD IOpUANYHUX HAYK, Ipodecop

JokTop disnocodil y ranysi npasa, npodecop

JIOKTOD I0pPUANYHUX HAyK, Ipodecop

JIOKTOP I0pPUANYHUX HayK, Ipodecop

KaHJUAAT OPUANYHUX HAYK, AOLeHT

KaH/AWJaT PUIUYHUX HayK, Tpodecop

MiKHapoJHi 4leHU peJaKLiMHOI KoJjierii

€EniceeB B. C.
3ixa L.
Kos1aBexio A.

Makaposa T. L.
Illaxpaii I. C.
unrens H. A.

JIOKTOP IOPUMYHUX HayK, Tpodecop (pociiicbka denepartisa)
KaHAuJaT puAndHUX Hayk (Yecbka Pecny6tika)

JIOKTOp ¢inocodili y ramysi [AepkaBHOrO €KOHOMIUHOTO IIpaBa,
npodecop (Itaniiicbka Pecriy6utika)

JIOKTOp IOPUANYHUX HayK, podecop (Pecmy6.tika Binopycs)
KaHJUJaT PUANYHUX HayK, foueHT (Pecny6stika biopycs)
KaHJUJAaT PUANYHUX HayK, oueHT (Pecny6sika Bitopycs)



3MICT

[IpaBOBi acneKTH pO3BUTKY raCTPOHOMIYHOI0 TYpU3My B YKpaiHi

0.B.T'adyposa, I.C. CioiiBa

H.C.l'aBpui, K.B. CiienHboBa

[IpaBoBe pery/itoBaHHs iHPOPMALITHOTO 320€3MEUEHHS PO IPYHTH ceverersrerssersseessesssesssessssessssssssessssssssssssnens 13
M.A. /leiiHera

[IpaBoBe 3a6e3mne4eHHs 3aM06iraHHs i 60POTHOU 3 MiATOMIEHHAM 3€MEJb B YKPATHI weovveueeeneeeeeenenssnees 19
M.A. JleiiHera, B.K. Mapiniu

KunimaTuuHi pecypc K 06’'€KTH IPUPOJOPECYPCHUX MPABOBIIHOCH . vuvvevessesssssssssesssssssssssssssssssssssssssssnnss 28

10.A. KpacHoBa

[IpaBoBi npo6sieMu [UPPOBI3aALT JAHUX EKOTOTITHOTO OOJTIKY .uurvureresressessseesssesssesssessssassssessssssssessssssssssssessseess 36

C.I. Mapuenko, T.C. HoBak

[Ipo6sieMu opraHisaniiiHo-npaBoBux GopM rocrnofaproBaHHs B arpapHiil coepi....
T.C. HoBak

O1iHKa MpUAaTHOCTI 3eMeJib /i1 OpTaHiYHOTO CiJIbCbKOTOCIOAAPChKOI0 BUPOOGHHUIITBA:
OKPEMi aCTMEKTH MPABOBOTO 3AGEBIIEUEHHST 1uuuveesseesssessssessssmsssssssssssssssssssssessssssssssssssssssssssssssssssesssssssssssssssssesssssssssssnes 54

A.10. Bynmak

MixkHapoZHO-IpaBOBI rapaHTii peaJsizalil npaBa JHOAUHA
i rpoMaiTHUHA HA €KOJIOTIYHY IHQOPMALIO ...cvvvveeererrnnee

C.M. Tos1y6, H.B. llluakapyk

[IpyUHUMNHY TPAaBOBOTO PETY/IOBAaHHS BUKOPUCTAHHS 6ioeHepreTUKU B EBponedcbKoMy COMO3i .......... 72
O.I1. CBiTyInyHui, B.B. Cysim

CrpoileHe M030BHe NPoBapkeHHs: 3akoHoAaBYa persiaMeHTalist [TTK YKPaATHU ..c.veeeeeeeeneereeeeeeeeseeineenns 78
O.I1. CBiT/IMYHUI

HarnjioHasnibHa cTpaTerist po3BUTKY Ta OXOPOHU CHePH IHTENMEKTYANBHOT BJACHOCTI «uuveeseeeseersersseerssenssneens 85

I.B. Topic1aBcbKa

Jlesiki MUTaHHS IPABOBOT0 PETY/IIOBaHHSA CTPAaXxyBaHHS TBAapUH
SIK OG0B’ I3KOBOTO BUY CTPAXYBAHHST wvveusreesssssseessssssssssssssssssssssesssssssssssssssesessssssssssssssessassessssssssssssssassssssssssssssessssssnnas 92

L.B. TopiciaBceka, O.10. ITiaay6HMH

Cesiex1iifiHe JOCATHEHHSA Y TBApPUHHULTBI
sIK 00’€KT INpaBa iHTeJNIeKTyabHOI BJIACHOCTI Ta Mi*KHapO/HUH JA0CBif HOro 3aXUCTY ....

JI.B.T6yp, 0.B. ApTreMeHKO

ApmiHicTpaTUBHA BiZIIIOBiAA/IbHICTD 32 IPAaBONOPYIIEHHH,
NOB’A13aHi 31 cpeporo eKCIEePTHOI JISIIBHOCTI B YKPATHI coovcvurerrssrisssssssssssssssssssssssssssssssssssssssssssssssanes 108

A.l. CaapynaeB

[HO3eMIli Ta 0cO6U 6€3 rPOMaJTHCTBA SIK CyO'EKTH aIMiHICTPAaTUBHOIO CYA0YUHCTBA
0.C. [pa, H.A. CTaciok

[Tpo6JieMHi MU TaHHS 3aN106iraHHs
Ta NPOTHUAII JOMAIIHBEOMY HACUIBCTBY OPTAHAMH MPOKYPATYPH cveerrerrsseessssessssessssssssssssssssssssssssssssessssssssssens 125

C.C. KoBasiboBa
[IpOEKT KPUMIHATBHOTO KOJEKCY YKPATHU: HOBEJI . eureererseesseesseessessenssesssesssessssssesssssssesssessesssssssesssessssssesssssssssssesaee 134
K.O. KiiumeHko

[TuTaHHSA OOGIPYHTOBAHOCTI 3aCTOCYBAaHHS MIPUHIUITY
CaMOBH3HA4Y€HHA HAPOJIB CeNapaTUCTCbKUMU YTBOPEHHAMH B YKPATHI c.vrcvsssssnssssssssssssssssanns 141




CONTENTS

0. Hafurova, I. Siuiva

Aspects of gastronomic tourism development in UKIAINe .......uereeerresrssssssssesssssssssssssssssssssssssssessess 6
N. Havrysh, K. Slepnova

Legal regulation of information 0N SOILS ... ssssssssesssssssssssssassesens 15
M. Deineha

Legal support for preventing and combating land flooding in UKIraine ........ccoeeeneeeseessneeessessssesssneees 19
M. Deineha, V. Marinich

Climatic resources as objects of natural resource legal relations..........eeeeenneeresseesesesseesssessseees 28

Yu. Krasnova

Legal problems of digitalization of ecological acCOUNtING AAtA......vcveuuerereeermeerreressesesssessssessssessssessssesesseses 36
T. Novak, S. Marchenko

Problems of organizational and legal forms of management in the agricultural SECtOr.......c.ccnmeerrnrerernnenes 45
T. Novak

Land suitability assessment for organic agricultural production:

Certain aspects Of [egal PrOVISION ... s bbb ssr s 54
A. Butsmak

International legal guarantees for the realization of human

and citizen rights to environmental INfOrMatioN. ... ssssaesssseas 62
S. Holub, N. Shynkaruk

Legal aspects of the use of bioenergy in the European Union......esssssssssssssssssssssssesess 72
0. Svitlychnyy, V. Sulim

Simplified claim proceedings: legislative regulations of the code of civil procedure of Ukraine............... 78
0. Svitlychnyy

National strategy for development and protection of the sphere intellectual property.......o 85

I. Horislavska
Certain issues of legal regulation of animal insurance as a compulsory form of insurance.........coccueees 92
I. Horislavska, O. Piddubnyi

Selection achievement in animal husbandry as an object
of intellectual property rights and international experience in its protection ... 99

L. Hbur, O. Artemenko

Administrative liability for violation of the order of organization
and conduct of eXaminations N UKIAINE ........eieeeermeeesnsesssessssesssssesssssesssssesssssssssssessssssssssssssssssssssssssssssesssssesssans 108

A. Saadulaev

Foreigners and persons without citizenship as subjects of administrative judiciary..........eenn. 117
0. Yara, N. Stasiuk

Problematic issues of prevention and counteraction

to domestic violence by the proSecutor’s OffiCe ... sssssesseses 125

S. Kovalova
Draft criminal code Of UKIAINE: NEWS ... sssssssesss s sssssssssssssssssssesssssssssssssssssassasessassassasssens 134
K. Klymenko

The issue of justification of application of the principle
of self-determination of peoples by separatist formations in URTaiNe.........coenreemeeesmeesmeeesseessseesssessenns 141



Law. Human. Environment

Journal homepage: https://environmentalscience.com.ua/en
Law. Human. Environment, 12(4), 6-12

ENVIRONMENT

BRSO/ A BRI

UDC 349.42
DOI: 10.31548/1aw2021.04.01

Legal aspects of the development
of gastronomic tourism in Ukraine

Olena V. Hafurova®

Full Doctor in Law, Professor
National University of Life and Environmental Sciences of Ukraine
03041, 15 Heroiv Oborony Str., Kyiv, Ukraine

Iryna S. Siuiva

PhD in Law, Assistant
Taras Shevchenko National University of Kyiv
01033, 60 Volodymyrska Str., Kyiv, Ukraine

Article’s History: Abstract

Received: 1.09.21 The paper covers certain legal aspects of the development of

Revised: 15.10.21 gastronomic tourism in Ukraine. The study analyses the state and

Accepted: 20.11.21 prospects of legislative support for the development of gastronomic
tourism in Ukraine. The authors investigated the specific features of
providing services in the field of gastronomic tourism by private rural
farms. This paper raises the issue of legal regulation of registration
of capacities for the production and/or circulation of food products
by persons providing food supply to tourists. It was concluded that
the provisions of the Law of Ukraine “On Fundamental Principles and
Requirements for Food Safety and Quality” regarding the registration
of such capacities do not apply to owners of private farms

Keywords: gastronomic tourism, rural green tourism, private
farming, service provision, foods, market operator

Suggested Citation:

Hafurova, 0., & Siuiva, I. (2021). Legal aspects of the development of gastronomic tourism in Ukraine.
Law. Human. Environment, 12(4), 6-12. doi: 10.31548/law2021.04.001.

@ @ Copyright © The Author(s). This is an open access article distributed under the terms of the

Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)
*Corresponding author



Hafurova & Siuiva

Introduction

In 2003, the Law of Ukraine “On Private Ru-
ral Farming” factually legalized the concept
of rural green tourism (hereinafter referred
to as - RGT) as a type of agricultural activity
that does not relate to entrepreneurial activ-
ity, and its implementation does not require
the creation of a legal entity. At the same
time, the lack of proper legal regulation of re-
lations in this area considerably complicates
the provision of RGT services by persons
who run private rural farms (PRF). The Min-
istry of Agrarian Policy and Food of Ukraine
(the MAPFU) was supposed to provide or-
ganizational and methodological support to
the subjects of the RGT in organizing activi-
ties in this area (item 7 of the "Action Plan of
the Ministry of Agrarian Policy and Food of
Ukraine for the development of rural green
tourism for the period up to 2015”). Howev-
er, these measures were never implemented.
Accordingly, the study of the procedure for
rendering PRF services in the field of RGT
and highlighting the features of certain types
of RGT becomes particularly relevant.

Analysis of recent studies and publi-
cations. The theoretical framework of this
paper included the works of the following
Ukrainian specialists in agrarian, land, and
environmental law: M.Ya. Vashchyshyn,
V.M. Yermolenko, T.0. Kovalenko, V.I. Lebed,
S.I. Marchenko, V.V. Nosik, 0.0. Pohribnyi,
0.S. Semenets, V.I. Semchyk, A.M. Stativka,
N.I. Tytova, V.Yu. Urkevych, 0.M. Shmygova,
M.V. Shulha, V.Z. Yanchuk, and others.

The purpose of this study is to investigate
the legal aspects of the development of rural
green tourism and its variety - gastronom-
ic tourism, to identify current trends in the
legal regulation of gastronomic tourism in

Ukraine, analyse the legislative support for
the development of gastronomic tourism in
Ukraine, identify its shortcomings and sub-
stantiate proposals for improving legislation
on rural green tourism.

Results and Discussion

Since Ukraine gained independence, rural
green tourism has been widely developed in
this country, and every year new types and
areas of it appear. One of the world trends
is gastronomic tourism, a relatively young
area of RGT, which, according to experts, can
become one of the most promising areas of
tourism in Ukraine. The World Food Travel
Association defines gastronomic tourism
as travel to obtain an authentic experience
based on the culture of food or drink con-
sumption; discovering unique places and
their culture through national cuisine [1,
p. 17]. Its essence is to get acquainted with
local culinary traditions and features of na-
tional or regional cuisine, tasting unique
products and dishes unique to the given area.

Historically, gastronomic tourism was
considered as a service area of the RGT, as
a related area to the main task and content
of tourist activities. The first types of gastro-
nomic tourism are the use of mineral waters
as the main product and resource of wellness
tours, wine tourism, and travel to places of
production of certain types of food products,
which were the main object of discovery in
such tours. At the beginning of the 20™ cen-
tury, gastronomic and entertainment tour-
ism of the cultural and educational direction
was also spread, which was timed to coin-
cide with local holidays, calendar and ritual
events, and ethnic and religious traditions

Law. Human. Environment. 2021. Vol. 12, No. 4
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(fasts, Twelve Great Feasts, etc.) and other
events related to the traditions of cooking
and consuming local food and harvesting
certain agricultural crops and cooking tradi-
tional dishes from them [2].

In Ukraine, diverse types of gastronom-
ic tourism have become widespread, which
can take the form of annual festivals, gas-
tronomic tours, etc. Thus, the annual festi-
vals of varenyky and halushky (in Poltava;
Sorochyntsi, Poltava region), varenyky in
Lutsk and Ternopil, the International Festi-
val of Potato Pancakes in Korosten, Zhyto-
myr region, the National Festival of borscht
“Borshchiv” in the city of Borshchiv, Ternopil
region, gastronomic festivals “Red Wine” in
the city of Mukachevo, Zakarpattia region,
the wine and honey festival “Sunny Drink” in
the city of Uzhhorod [2], gastronomic tours
that include a visit to the oyster farm “Scyth-
ian Oysters” near Koblevo, a snail farm in the
village of Halytsynove, Zakarpattia cheese-
making factory (Baranovo PRF, Carpathian
buffalo farm, Turianskyi Dvir private estate,
etc.), Babyny Kozy goat farm, etc.

Legislative support of gastronomic tour-
ism in Ukraine is merely at the initial stage
of development, despite the prevalence and
prospects of development of this direction of
RGT in Ukraine and popularity in the world,
its important socio-cultural, practical-cogni-
tive and socio-economic significance, consid-
ering the original historical and cultural her-
itage of Ukraine, the specific features of the
national agricultural sphere, the state and
prospects of rural development.

The Law of Ukraine “On Tourism” rec-
ognizes the development of rural, ecological
(green) tourism as one of the main priorities
of the national policy in the field of tourism

Law. Human. Environment. 2021. Vol. 12, No. 4

(Article 6), but the Law of Ukraine “On Pri-
vate Rural Farms” establishes the possibili-
ty of rendering services in the field of RGT
on principles other than the legislation on
tourism. Such activities are non-entrepre-
neurial, they are not subject to state registra-
tion, have a different purpose, etc. In 2015,
the Draft Law on Amendments to the Law of
Ukraine “On Private Rural Farms” was sub-
mitted to the Verkhovna Rada of Ukraine,
which addressed the development of rural
green tourism. This Draft Law is awaiting a
second reading since 2017.

Legislative support of gastronomic tour-
ism as one of the areas of the RGT is cur-
rently reduced to declarative norms and
the absence of mechanisms for their imple-
mentation. Many programmatic sub-legisla-
tive acts have been adopted, with measures
aimed at the development of RGT, ethnic
gastronomic tourism, including the involve-
ment of the private sector, especially in rural
areas, in recreational and tourist entrepre-
neurship and ancillary activities in the field
of tourism have been established (item 3 of
the “Main vectors of tourism development
in Ukraine until 2010”); support to owners
of PRFs and farms rendering services in the
field of RGT or ethnic gastronomic tour-
ism and recreational services taking part
in All-Ukrainian and regional tourist exhi-
bitions and fairs (Order of the Ministry of
Agrarian Policy and Food of Ukraine “On ap-
proval of the plan of measures of the Minis-
try of Agrarian Policy and Food of Ukraine re-
garding the development of rural green and
ethnic gastronomic tourism in rural areas for
the period until 2020”); involvement of rural
households in rendering services in the field
of rural tourism (Concept of development
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of rural areas), etc. However, due to the lack
of proper funding and the reorganization of
the Ministry of Agrarian Policy and Food of
Ukraine in 2019, these measures have not
yet been implemented.

The recommendations of the parliamen-
tary hearings “Development of the tourism
industry as a tool of economic development
and investment attractiveness of Ukraine”
made provision for the development and ap-
proval of the Plan of measures for the devel-
opment of priority types of tourism (histori-
cal and cultural, business, congress, medical,
sports, wine, gastronomic etc). This initiative
was never implemented.

Depending on the particular types of
services rendered in the field of gastronomic
tourism, the legislation establishes several
requirements. Activities in the field of gas-
tronomic tourism make provision for the
rendering of services for temporary accom-
modation, catering for tourists, etc. (Arti-
cle 5.7 of the Law of Ukraine “On Tourism”).
In addition, according to DSTU 4527:2006
“Tourist services. Accommodation facilities.
Terms and definitions”, on the basis of PREF,
catering services are rendered, or conditions
are created for unassisted preparation of
food mainly from the products of such farms.

The rendering of catering services with-
in the framework of the RGT (gastronomic
tourism) involves many responsibilities.
PRF members, farmsteads, and other per-
sons rendering services in the field of gas-
tronomic tourism are required to comply
with the current standards for the quality
and safety of food products, sanitary, envi-
ronmental, and other requirements pursu-
ant to the legislation (specifically, veterinary
and sanitary rules for keeping poultry, yard

slaughter ofanimals, veterinary and sanitary
requirements for producers of raw com-
mercial milk, state sanitary standards for
drinking water intended for human con-
sumption, etc.).

Within the framework of this study,
the authors propose to focus on the prob-
lems of registering capacities for the pro-
duction and/or turnover of foods, which is
prescribed by the Law of Ukraine “On Fun-
damental Principles and Requirements for
Food Safety and Quality”, which are faced by
PRF owners who are not business entities
and render tourist catering services. Thus,
capacities that do not require an operational
permit are subject to state registration (Ar-
ticle 25.1). At such facilities, the following
types of activities can be carried out: primary
production of animal-based foods (ABF), as
well as related activities; transportation and
storage of ABF; production and/or storage of
foods, the ingredients of which are exclusive-
ly plant-based products and/or processed
animal-based products; operation of public
catering establishments (Article 23.2).

To determine whether these legal re-
quirements apply to PRF owners who feed
tourists, the study analysed the legal fea-
tures of such a farm. Firstly, the Law of
Ukraine “On Private Rural Farming” pre-
scribes that these farms operate only to
meet the personal needs of their members
through the production, processing, and
consumption of agricultural products, the
sale of its surpluses and the rendering of
services using the property of such a farm,
including in the field of RGT (Article 1). And
the Law of Ukraine “On Fundamental Princi-
ples and Requirements for Food Safety and
Quality” does not apply to foods intended

Law. Human. Environment. 2021. Vol. 12, No. 4
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(produced) for personal consumption (Ar-
ticle 3.2). Secondly, the specified law estab-
lishes that the operators of the foods mar-
ket include a business entity that operates
with or without the purpose of profiting and
which manages the capacities at which the
primary production, production, sale and/
or turnover of foods and/or other objects
of sanitary measures is carried out (Arti-
cle 1.1). However, the Economic Code of
Ukraine does not consider either PRFs or its
members as business entities (Article 55).

Thirdly, for the production and/or turn-
over of foods using unregistered capacity,
if the mandatory state registration of it is
prescribed by law, legal liability is imposed
only on legal entities (a fine of 20 minimum
wages, and on individual entrepreneurs (11
minimum wages (Article 65.1 of the Law of
Ukraine “On State Control Over Compliance
with Legislation on Foods, Feed, Animal
By-products, Animal Health and Welfare”).
In other words, individual members of PRFs
that render catering services for tourists
without state registration of capacities can-
not be held legally liable. Considering the
above, as well as the fact that PRF members
do not engage in business activities, tourist
food provision refers to services related to
temporary accommodation (Article 20 of the
Law of Ukraine “On Tourism”) and they are
rendered in the kitchens of residential build-
ings where the owners themselves eat, the
authors of this paper believe that the require-
ment of the Law of Ukraine “On Fundamental
Principles and Requirements for Food Safety
and Quality” regarding the registration of
capacities for the production and/or circula-
tion of foods does not apply to PRF owners.

Law. Human. Environment. 2021. Vol. 12, No. 4

If one turns to the EU legislation in the
field of safety of industrial equipment (based
on which, by the way, Ukrainian legislation
on the specified issues was developed), then
it is necessary to indicate that it applies ex-
clusively to subjects of economic activity
(items 2, 3 of Article 3 of Regulation (EC)
No. 178/2002 of the European Parliament
and of the Council of 28 January 2002 laying
down the general principles and require-
ments of food law, establishing the Europe-
an Food Safety Authority and laying down
procedures in matters of food safety [3];
Article 1.1 of Regulation (EC) No. 852/2004
of the European Parliament and of the Coun-
cil of 29 April 2004 on the hygiene of food-
stuffs [4]; Article 1.1 of Regulation (EC)
No. 853/2004 of the European Parliament
and of the Council of 29 April 2004 laying
down specific hygiene rules for food of an-
imal origin) [5], etc. Furthermore, the last
two documents specify that their norms
do not apply to the direct supply of small
quantities of primary products by the man-
ufacturer to the end user (Article 1.2; Arti-
cle 1.3). Regulation (EC) No. 853/2004 [5]
additionally states that it does not apply to
the direct supply of small amounts of poul-
try meat and hares slaughtered on the farm
by the producer to the end user (Article 1.3).
Thus, the EU legislator makes exceptions for
those producers who directly supply a small
amount of foods to consumers. The authors
of this study believe that to simplify the con-
duct of activities in the field of RGT based
on PRF property, as well as considering the
provisions of EU legislation, it is necessary
to consolidate such norms in the Ukrainian
legislation on food safety.




Conclusions

Thus, a promising area for the development
of RGT is gastronomic tourism, which per-
forms not only socio-cultural, socio-educa-
tional, but also socio-economic functions.
Legislative support for gastronomic tourism
is at the initial stage of development, its pri-
ority has been determined, and an action
plan to promote the development of RGT and
its types were consolidated, but in the vast
majority they stay not implemented.

PRF members engaged in gastronomic
tourism do not engage in entrepreneurial
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activities, and the food provision for tour-
ists refers to services related to temporary
accommodation (Article 20 of the Law of
Ukraine “On Tourism”), which are rendered
in the kitchens of residential buildings,
where the owners themselves eat. Taking
this into account, the authors of this paper
believe that the requirement of the Law of
Ukraine “On Fundamental Principles and
Requirements for Food Safety and Quality”
regarding the registration of capacities for
the production and/or turnover of foods
does not apply to PRF owners.
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IIpaBoOBi aclieKTHU PO3BUTKY
racTpOHOMIYHOIO TYpu3My B YKpaiHi

Osnena BikTropiBHa l'agpyposa
JlOKTOp I0pUAMYHUX HAYK, Tpodecop
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina
Ipuna CepriiBHa CoiiBa
Kanguaat puuiyHUX HayK, aCUCTEHT
KuiBcbknM HaLioHa/1IbHUM yHiBepcuTeT iMeHi Tapaca llleBueHka
01033, Bys1. Bomogumupceka, 60, M. KuiB, Ykpaina

AHomayis

CTaTTsa NpUCBsiYeHa OKPeMUM IPaBOBUM aclleKTaM PO3BUTKY FaCTPOHOMIYHOI'O TYPU3MY
B YKpaiHi. AHa/1i3y10TbCS CTaH Ta epCHeKTHBY 3aKOHO/JaB4yoro 3abe3ne4eHHs] PO3BUTKY
racTPOHOMIYHOrO TYypU3My B YKpaiHi. Joc/aiKy0TbCA 0COGJMBOCTI HaJJaHHS TOCJYT
B cdepi racTpoHOMiYHOro TYpHU3MYy OCOGHUCTHUMHU CeJSHCBKHMHU TOCIOAAPCTBAMH.
[linHiMaeTbcg mnpob6JseMa NpPaBOBOrO peryJalOBaHHA peecTpalnii NOTy»XHOCTeH 3
BUPOOGHUIITBA Ta/ab0 06iry xapuoBUX NPOAYKTIiB 0cob6aMH, IKi 3/1ilICHIOIOTh XapuyyBaHHS
TYpHUCTiB. 3p06JIeHO BHCHOBOK, L0 HOpMU 3akoHY YKpainu «[Ipo OCHOBHI mpUHLMIHU
Ta BUMOTH [0 6e3MeyHOCT]i Ta AKOCTi Xap4yoBUX NPOAYKTIB» IOA0 peecTpalii Takux
NOTY>KHOCTEH He PO3NOBCIO/)KYEThCS HA BJJACHUKIB 0COOUCTHUX CEJITHCbKUX TOCNIOLapCTB

Kawouoei cnoea: racTpoHOMIYHHUHM Typu3M, CiJIbCBKUH 3eJeHUH TypH3M, ocobucre
ceJITHChbKe roCIoJapCTBO, HaJaHHA NOCJIYT, XapuoBi NPOJYyKTH, OepaTop pUHKY
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Introduction

The new method of production in the 21
century is informational. This is understand-
able, since Article 50 of the Constitution of
Ukraine [1] enshrined the right to access to
environmental information, which is an es-
sential component of citizens’ environmental
rights, the protection of which is guaranteed.
However, the country still lacks a full-fledged
information system on the state of the natu-
ral environment and its main component of
the soil cover. In this context, the study of the
legal regulation of information support on
soils is of interest.

The purpose of this paper is to find out the
essence of information support about soils
and solve the currently urgent issues con-
cerning the reliability of information about
soil resources in terms of environmental in-
dicators and agronomic qualities of soils.

Over a lengthy period of research, a
considerable amount of information about
the soils of Ukraine has been accumulated.
In recent decades, increasingly more atten-
tion has been paid to the problems of legal
support of information on the country’s soil
cover and soils. Issues of legal support of
soil information are discussed in the papers
of V.I. Andreitsev, V.M. Yermolenko, L.I. Kar-
akash, M.V. Krasnova, PF. Kulinich, T.V. Liso-
va, V.L. Muntian, V.V. Nosik, N.I. Tytova,
M.V. Shulha, and others.

Results and Discussion

There are many sources of information about
soils in Ukraine. Large-scale soil studies in
Ukraine were conducted during 1957-1961
on an area of more than 45 million hectares.
The work was organized and coordinated by
specialists of the Ministry of Agriculture of

Law. Human. Environment. 2021. Vol. 12, No. 4

the Ukrainian SSR, and then, after the com-
pletion of expedition works on their gener-
alization, by the soil research departments
of Ukrzemproekt. The soil survey of Ukraine
was conducted on a scale of 1:10000 and
1:25000. Based on the conducted soil stud-
ies, a map of the soils of Ukraine (1:750000),
as well as soil maps of administrative regions
(1:200000) and soil plans of agricultural en-
terprises were compiled [2, p. 10].

Currently, information on the qualita-
tive state of the soil cover of Ukraine and
its condition is based on the materials of a
large-scale survey of 1957-1961 and their
correction during the 1960-1980s. At one
time, they were a world-class achievement
and provided a powerful impetus to develop
agrarian science and agriculture. On their ba-
sis, the agro-soil (1969), natural-agricultural
(1985) zoning of Ukraine, and soil grading
were developed. Although these materials
are outdated, they are still widely used. How-
ever, it is impossible to solve general agricul-
tural issues of rational use of soil resources,
since they do not reflect their real state.

As for the structure and state of the soil
cover, the available information does not
correspond to reality for the following rea-
sons: the structure of the soil cover accord-
ing to the genetic status of a large-scale sur-
vey is only 35-50% reliable; a large area of
zonal saline soils on loess rocks (typical, or-
dinary, southern chernozems), determined
by morphological indicators, is not related
to saline, they did not pertain to the group
of particularly valuable ones. Their genetic
nature is not related to salinity and recla-
mation measures are ineffective, which re-
quires a different strategy for their rational
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use; environmental parameters of soils do
not have a proper reflection in soils of dif-
ferent genetic nature, which complicates the
assessment of their agricultural production
potential; the diagnosis of soil cover erosion
development has not been determined; mi-
crorelief formations on slopes have not been
considered upon developing and implement-
ing modern flow control measures; there are
difficulties in developing a scientific justifi-
cation for the technology of providing plants
with nutrients; transparent real agro-eco-
nomic and agricultural production status
of irrigated and de-irrigated lands has not
been determined; no large-scale research of
drained land soils has been conducted; the
area of acidic and salinized soils requiring
chemical reclamation has not been deter-
mined; there is no complete information on
technogenic contamination of the soil cover;
studies of contaminated territories regard-
ing the influence of radionuclides in soils by
ecological and genetic status have not been
conducted; studies of soils of the territo-
ry of settlements, namely household plots,
woodlands, special-pur-
pose objects, primarily military landfills,
have not been fully covered [3, p. 7-8].

Examples of the discrepancy between
the materials of a large-scale study of the soil
cover of 1957-1961 on information about
its qualitative composition, transformation
under various anthropogenic loads to the
real state of soil resources of Ukraine reduce
the effectiveness of measures for their pro-
tection, improvement and rational use are
given. This creates an urgent need for a new
large-scale survey of the soil cover.

Reliable information about soil resources
on environmental indicators and agronomic

and numerous

qualities of soils will allow solving the cur-
rently urgent tasks: to ensure proper soil
protection, reproduction of their productive
and ecological functions, to solve socio-eco-
nomic problems of food security of the state,
to improve the investment attractiveness
of the territory of Ukraine, to scientifically
substantiate strategies for balanced use of
land resources based on farming systems
through optimization of the range of crops
matching their soil and environmental con-
ditions; to develop targeted measures to
eliminate particular types of soil degrada-
tion and increase their fertility; real ecologi-
cal and agro-industrial status of soil resourc-
es is the basis for development measures
of land protection and implementation of
agricultural land reclamation; creation of
erosion-safe land use on sloping territories;
provision of scientifically sound systems
and technologies for the use of fertilizers
and chemical meliorants. It is necessary to
review the available differentiation of soils
into particularly valuable ones, to establish
their diagnostic criteria legislatively to elim-
inate speculation regarding the allocation
of lands for non-agricultural use and their
value; to justify the regulatory monetary es-
timation of agricultural land and the tax on
it according to productivity; to improve the
doctrine of land optimization, which is re-
lated to determining the ratio of arable land
and natural, coral, and forest land to reduce
the degree of ploughing, to limit the intensi-
ty of use of ecologically dangerous sloping
land, and conserve degraded and unproduc-
tive soils; to use the materials of large-scale
soil research of soil cover by management
structures of different levels to manage the
development of agricultural production

Law. Human. Environment. 2021. Vol. 12, No. 4
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through long-term planning, specialization,
concentration, preferential tax policy, etc.
The results of soil research constitute the ba-
sis for organizing conservation, recreation,
monitoring the state of soils and the environ-
ment, drafting soil maps of various scales,
developing and improving zoning of agro-
nomic and environmental areas, developing
technologies towards creating reference and
information and expert assessment systems
to meet the needs concerning various issues
of land use, agriculture, and soil resource
protection [3, p. 8-9].

According to the National Research Cen-
tre “Sokolovskyi Institute of Soil Science
and agrochemistry”, the estimated cost of a
large-scale study of the soil cover of Ukraine
is 6 billion UAH. Funding should come from
three sources: one third - from the state
budget, the second - from the local budget,
and the rest to be compensated by the land-
owner. This approach is justified by the need
for triple control of the quality of works by
the state and immediate land users, who
will be interested in obtaining modern agri-
cultural information about soils for the im-
plementation of measures to preserve and
increase fertility of said lands, depending
on their state, to compensate for costs. The
effectiveness of the results of large-scale
studies depends not only on the reliability,
but also on the duration of their implemen-
tation. The experience of their successful
implementation indicates the optimal inter-
mediate time of 5-7 years. The extension of
this period is unjustified either in economic
or research-to-practice aspects [3, p. 13].

Thus environmental impact assess-
ment data of environmental monitoring,
soil survey, cadastral documentation, etc.

Law. Human. Environment. 2021. Vol. 12, No. 4

can be sources of environmental informa-
tion (Article 25 of the Law of Ukraine “On
Environmental Protection” [4]). The main
sources of information about the state of
the natural environment are also data from
registers, automated databases, archives,
as well as certificates issued by authorized
state authorities, local self-government bod-
ies, public organizations, and individual of-
ficials [4]. The bodies of state power, local
self-government, enterprises, institutions,
organizations, their officials, and employees
must provide environmental information in
the manner prescribed by current legislation
(Article 25.1 of the Law of Ukraine “On En-
vironmental Protection” [4]). The main form
of environmental information is the annual
National Report on the State of the Natural
Environment in Ukraine. Information about
the state of soil fertility in Ukraine is formed
through soil monitoring, the main compo-
nent of which is the survey of agricultural
land, conducted by the state institution “In-
stitute of soil protection of Ukraine” (SI “Der-
zhgruntokhorona”), authorized by the Minis-
try of Agrarian Policy. Surveys are conducted
cyclically every 5 years. Thus, in 2014, the
4% year of the 10" round of agrochemical
survey was completed. The research mate-
rials obtained for the corresponding year
are processed, stored, and used for further
generalization of the qualitative state of the
soil cover during the full round of surveys.
In 2014, 4.0 million hectares of agricultural
land were surveyed, which corresponds to
the tasks defined by the budget classifica-
tion program 2801050 “Research, applied
scientific and technological developments,
implementation of works under state tar-
get programs and state orders in the field




of development of the agro-industrial
complex, preparation of scientific person-
nel, scientific developments in the field of
standardization and certification of agricul-
tural products, research and experimental
developments in the field of agro-industrial
complex”. On the surveyed lands, more than
373.7 thousand samples were taken, and
2 million analytical studies of the soil were
conducted to establish the content of hazard-
ous substances in it [5, p. 137].

As V.V. Medvediev notes, Ukraine has
created artificial barriers to the exchange
of information and, consequently, its use. In
recent years, the closure of departments and
institutions has even increased. Thus, it has
become extremely difficult to use hydrome-
teorological information and materials of
agrochemical certification of fields. Further-
more, in both cases, it was also obtained with
budget funds. Notably, there is no culture of
information exchange due to possible vio-
lation of its sovereignty, there is no mutual
trust between co-executors. Such a situation,
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admittedly, is harmful, limits the final value
of the obtained data both in theoretical and
especially in applied aspects [6, p. 98-99].

Conclusions

Thus, the proposed Draft Law of Ukraine
“On Conservation of Soils and Protection of
Their Fertility” should prescribe that docu-
mented information on the state of soils and
implemented measures for soil protection
should be open, publicly available, since it
is of public interest, except for information
that is classified as restricted access. Docu-
mented information about the condition of
soils located on lands and land plots, infor-
mation about which is classified or may be
classified as a state secret, constitutes doc-
umented information with limited access.
The procedure for providing information on
the state of soils is established by the legisla-
tion of Ukraine. This provision refers to the
norms of the Constitution of Ukraine (Arti-
cle 50.2) and the Law of Ukraine “On Infor-
mation” (Article 5).
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IIpaBoBe pery/iloBaHHSA
HopManinHOro 3a6e3nedyeHHs Npo I'PYHTH

Hartasiga CrenaniBHa l'aBpuiu

JlOKTOp IOPUJUYHUX HAYK, JOLEHT
HanionanbHuii yHiBepcuTteT «OfecbKa IOpUUYHA aKaJeMisi»
65009, ®oHTaHChKa Aopora, 23, M. Ofeca, YkpaiHa

KaTepuna BagumiBHa CiienHb0Ba

AcniipaHT
HanionanbHui yHiBepcuTteT «OfecbKa IOpUIUYHA aKaJeMisi»
65009, ®oHTaHChKa Aopora, 23, M. Ofeca, YkpaiHa

AHomayis

PosryisHyTO NHUTaHHA NPaBOBOrO peryJyioBaHHA iHopManiliHOTO 3abe3nedyeHHs NpPO
I'pyHTU. HajlaeTbca XapaKTepHUCTHKA BeJMKOMAcIITaOHUM [OCHiJKeHHSAM TpPYHTIB
B YKpaiHi, ski 6ysu npoBejeHi Bmpogosx 1957-1961 pp. BcraHOB/IEHO NPUYMHU He
BimoBigHOCTI HasfgBHOI iHpopmalii IMOJ0 CTPYKTypu i CTaHy I'PYHTOBOTO IIOKPUBY.
O6rpyHTOBaHO, 110 JaHi OLiHKM BIJIMBY Ha [IOBKiJJS €KOJIOTIYHOTO MOHITOPHHIY,
0o6CTe)XeHHs1 I'PYHTIB, KaJlacTpoBOI JOKYMeHTalii, iHIIKMX MOXYyTb OYTH JAxKepesaMHU
exoJioriuHoi iHpopmanii. Ha ocHOBI mpoBejeHOro MpaBoOBOro aHaJ1i3y 3p06JieHO BUCHOBOK,
0 B NPOeKTi 3aKoHy YKpaiHu «IIpo 36epekeHHs] I'PYHTIB Ta OXOPOHY iX POAIOYOCTI»
HeOoOXiZJHO 3aKpINUTH, 1110 JOKYMeHTOBaHa iHpopMallisi Ipo cTaH I'PYHTIB Ta 3/jiliCHIOBaHI
3aX0/i¥ 1110JJ0 OXOPOHU I'PYHTIB Ma€ O6yTH BiZJKPUTOIO, 3araJIbHOJJOCTYIIHOO, OCKIJIBKU €
TAKOI0, 1110 CTAHOBUTH CYCMiJIbHUHN iHTepec, 32 BUHATKOM iHopManii, Ky 3a4ucJIeHO 10
KaTeropii iHpopMmaliii 3 06MeXXeHUM AOCTYIIOM

Kawouoei csaoea: 3eMssi, I'DyHT, I'PYHTOBUH IOKPHUB, 3e€MJIEKOPUCTYBaHHS, OXOpOHa
I'pyHTiB, iHpopMalis mpo IpyHTH, 06CTeKeHHS IPYHTIB, MOHITOPHUHI, KaJacTpoBa
JOKyMeHTalid
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of implementation of national programs in the defined area leaves much to be desired, as
most of the measures, unfortunately, are not implemented. Failure to comply with measures
in certain amounts creates high risks of land flooding, as a result of which the population and
the national economy suffer multimillion-dollar losses

Keywords: land flooding, harmful effects of water, threats and risks of flooding, management
of water resources according to the basin principle, climate change, global warming

Introduction

Over the past decade, the area of land with
constant manifestations of flooding has dou-
bled. According to expert estimates, up to 16
million people suffer from land flooding to
one degree or another. Adverse consequenc-
es of floods and freshets are manifested in
27% of the territory of Ukraine, where al-
most a third of the population lives. 541 set-
tlements are flooded, and in 97 the flooded
area exceeds 50% of the territory. Socio-eco-
nomic losses amount to 300 to 500 UAH in
rural areas, and up to 10-12 thousand UAH
per 1 hectare of flooded territories in cities
and towns [1]. At the same time, the popula-
tion suffers direct losses from loss or damage
to housing, farm buildings, crop destruction
on homesteads.

The area of flooded agricultural land is
about 118 thousand hectares. The total area
of agricultural land with constant manifes-
tations of flooding amounts to 12% of the
territory of Ukraine. According to expert
estimates, the economic losses caused by
the harmful effects of water on agricultural
lands, which are estimated as losses from a
decrease in the production of plant and an-
imal products, costs for the repair of prem-
ises, equipment, and inventory, replanting
of agricultural crops, etc.,, amount to about
205 million UAH every year [2]. However,

Law. Human. Environment. 2021. Vol. 12, No. 4

the greatest losses await society when cata-
strophicfloodsand freshetsresultin fatalities.

The intensity of land flooding in Ukraine,
its catastrophic consequences, and the im-
perfection of statutory regulation require an
urgent solution to this issue.

The purpose of this paper is to analyse
the legal support for preventing and combat-
ing land flooding in Ukraine, identify legal
issues in the outlined area and outline their
solutions.

Results and Discussion

Land flooding occurs under natural and an-
thropogenic factors due to rising water lev-
els, which leads to a violation of the normal
living conditions of the population and land
use. Flooding in terms of distribution and de-
velopment dynamics prevails among exoge-
nous geological processes and causes a de-
crease in soil strength, activation of landslide
phenomena, an increase in groundwater ag-
gressiveness, and contamination of surface
and underground water bodies [1].

The main causes of land flooding are
climate change; the overregulation of riv-
ers by reservoirs and ponds, which causes
the groundwater level to rise and the natu-
ral drainage of the territory to decrease; vi-
olation of natural runoff in built-up areas;
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unsatisfactory functioning or complete ab-
sence of corresponding ameliorative sys-
tems; irrigation of arable land without ade-
quate drainage; reduction of areas of forest
stands, etc. [2].

Separately, one should focus on the glob-
al issue of rising sea levels caused by climate
change, which poses a threat of flooding
primarily to the coastal territories of many
countries around the world. Ukraine is no
exception. Ukraine has one of the longest
coastlines in Europe, and therefore the ad-
verse consequences of rising sea levels will
also be reflected on Ukrainian coast.

According to Ukraine’s Fifth National
Communication on Climate Change [3], the
risks and losses from sea level rise by 2100
will differ depending on the rise scenarios.
According to various climate change mod-
elling scenarios, the rise in the level of the
Black and Azov Seas may range from 22 to
115 cm by 2100. The following scenarios of
rising levels of the Black and Azov seas by
2100 are also mentioned: a minor increase
to 0.66 m and a large increaseto 7.15m.Ina
pessimistic scenario, it will be necessary to
introduce active measures to protect coast-
al resources. The processes of coastal ero-
sion, flooding, inundation, and salinization
of soils in the Black Sea and Azov regions
will intensify; sea level rise will also cause
substantial changes in the ecosystems of
the estuarine regions of the Danube, Dnie-
per, and Dniester, will lead to the transfor-
mation of the lowland landscapes of the sea
coast, and the erosion processes will be-
come more active. Considerable areas of the
land fund will be under threat of destruc-
tion, and many settlements will be partially
or completely flooded [4].

Protection of land from the harmful ef-
fects of water and flooding is one of the most
pressing issues today. Therewith, the system
of such protection should be comprehensive,
be a mandatory component of the formation
and implementation of the national policy of
Ukraine on its way towards sustainable de-
velopment. Practice shows that it is impos-
sible to solve the issue of flood protection
exclusively by engineering measures. Insuf-
ficient consideration of natural factors, sav-
ing on preventive measures that ensure the
sustainability of ecosystems, leads to a con-
siderable increase in the cost of eliminating
the consequences of harmful effects of water
and land flooding.

According to Article 107 of the Water
Code of Ukraine [5], the harmful effects of
water are as follows: the consequences of
flooding, which led to flooding and inunda-
tion of lands and settlements; destruction
of banks, protective dams, and other struc-
tures; waterlogging, inundation, and sa-
linization of lands caused by the rise in the
level of groundwater due to irregular water
supply during irrigation, leakage of water
from water supply and sewage systems and
blocking of groundwater flows when large
industrial and other structures are placed;
land drainage caused by the withdrawal of
groundwater in an amount that exceeds the
permissible limit; pollution (salinization) of
land in areas of mineral extraction, as well as
after the end of exploitation of deposits and
their conservation; soil erosion, formation of
ravines, landslides, and mudslides.

The Land Code of Ukraine [6] and the
Law of Ukraine “On Land Protection” [7] de-
fine that land protection is ensured based on
the implementation of a set of measures to
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preserve the productivity of lands, improve-
ment of their ecological stability and soil
fertility. According to Article 36 of the Law
of Ukraine “On Land Protection”, land protec-
tion from flooding is carried out based on the
implementation of measures prescribed by
national and regional programs, according
to land management schemes and feasibility
studies for the use and protection of land of
administrative-territorial units, work pro-
jects of land management [7].

Furthermore, according to Articles 38,
42 of the Law of Ukraine “On Land Protec-
tion” during land reclamation, placement,
design, construction, reconstruction, and
operation of water management facilities,
measures aimed at preventing flooding and
waterlogging of land, deterioration of soil
quality are provided [7]. Thus, during the de-
sign of water management and other objects,
the possible harmful effect of water should
be considered, and during the operation of
these objects, measures should be taken to
prevent it, namely planting and creating
forest stands on coastal protective strips,
slopes, arroyo, and ravines; construction
of anti-erosion hydrotechnical structures,
earthen shafts, spillways, protective dams,
reservoirs-regulators; construction of drain-
age; shore fortification, etc. (Article 107 of
the Water Code of Ukraine [5]).

In 2016, the Law of Ukraine “On Amend-
ments to Certain Legislative Acts of Ukraine
Regarding the Implementation of Integrated
Approaches in the Management of Water
Resources Based on the Basin Principle” [8]
amended the Water Code of Ukraine [5] with
Article 107-1, which defines the mechanism
for developing a flood risk management plan
to reduce the potential adverse impact of

Law. Human. Environment. 2021. Vol. 12, No. 4

flooding on human life and the surrounding
natural environment. Flood risk manage-
ment plans are being developed for individu-
al areas within the river basin area that have
a high risk of flooding.

In compliance with the requirements of
the said Article in 2018, the Resolution of
the Cabinet of Ministers of Ukraine approved
the procedure for developing a flood risk
management plan [9], the Order of the Min-
istry of Internal Affairs of Ukraine approved
the methodology for developing maps of
threats and risks of flooding [10], and the
Order of the Ministry of Internal Affairs of
Ukraine approved the Methodology for pre-
liminary assessment of flood risks [11]. The
management plan is developed by the State
Emergency Service of Ukraine together with
the Ministry of Environmental Protection
and Natural Resources of Ukraine, the State
Water Resources Agency of Ukraine, other
interested central bodies of executive pow-
er and is agreed with local executive bodies
and local self-government bodies in whose
territory there is a high risk of flooding, and
is approved by the Cabinet of Ministers of
Ukraine. The State Service of Ukraine for
Emergencies provides a strategic environ-
mental assessment of the management plan
project according to the Protocol on Strategic
Environmental Assessment to the Conven-
tion on Environmental Impact Assessment
in a Transboundary Context, ratified by the
Law of Ukraine dated July 1, 2015 [12].

To prevent and eliminate the conse-
quences of land flooding, to restore the role
of reclaimed land in the food and resource
supply of the state, as well as to introduce a
system of integrated water resources man-
agement based on the basin principle in
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2012. The Verkhovna Rada of Ukraine adopt-
ed the Law of Ukraine “On the Approval of
the Nationwide Target Program for the De-
velopment of Water Management and Eco-
logical Improvement of the Dnipro River
Basin for the period until 2021” [13]. In land
protection from the harmful effects of water
and comprehensive anti-flood protection,
the tasks of the Program are defined as: con-
struction, reconstruction and capital repair
of hydrotechnical structures, protective an-
ti-flood dams, shore fortification structures,
clearing, and regulation of river channels
and reservoirs; application of modern flood
monitoring and forecasting methods, time-
ly, reliable informing of the population and
enterprises about the possibility of an emer-
gency flood situation, as well as its conse-
quences; construction and reconstruction
of anti-slide and anti-mudflow structures;
implementation of local programs for the re-
vival of small rivers and reservoirs; reducing
the intensity of surface runoff.

However, according to the results of the
Accounting Chamber [14], the Program [13]
is not implemented in the planned volumes
and terms. Measures taken during 2013-
2020 by its state customers, namely the
Ministry of Ecology and Natural Resources
of Ukraine (and its legal successors) and the
State Water Management Agency of Ukraine,
both at the first stage of the implementation
of the National Program (2013-2016), and in
the second (2017-2020), turned out to be in-
sufficient for its implementation.

Of the performance indicators planned
by the Program in terms of “Protection of ru-
ral settlements and agricultural lands from
the harmful effects of water”, 1 has been com-
pleted, 11 have been partially completed,

and 1 has not been completed. In terms of
“Complex Anti-flood Protection in the Ba-
sins of the Dniester, Prut, and Siret rivers”,
out of 31 planned measures, work was fi-
nanced under 12 measures, of which not a
single measure was financed in the planned
volumes. This led to the failure to achieve
the planned performance indicators (com-
pleted - 3, partially completed - 7, not com-
pleted - 21). Therewith, according to such
indicators as the number of anti-flood tanks
built in mountainous and plain parts of riv-
ers; the number of polders and anti-flood
storages constructed; the area of land on
which coastal protective strips are affor-
ested and limed; the area of land on which
anti-slide measures have been implement-
ed; the number of built anti-flood struc-
tures; the number of people who need to be
resettled from risk zones of land use within
the territory of possible flooding; the num-
ber of designed storage tanks in the com-
plex with hydroelectric power stations; the
number of projects developed, and scientif-
ic research conducted, no work was carried
out at all. As a result, the risks of failure to
provide adequate protection against floods
in the basins of the Dniester, Prut, and Siret
rivers with anti-flood structures (dams and
shore fortifications) are increasing. Since
the implementation of the National Pro-
gram in terms of “Complex flood protection
in the basin of the Tysa River in Zakarpattia
Oblast”, of the planned performance indica-
tors, 1 indicator has been fully implement-
ed, 6 have been partially implemented, and
12 have not been implemented. As a result,
the risks of flooding of rural settlements
and agricultural land located in the Tisa
River Basin increase.
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Failure to comply with the measures pre-
scribed in the Program in certain amounts
creates high risks of land flooding, as a re-
sult of which the population and the national
economy suffer multimillion-dollar losses.

The Cabinet of Ministers of Ukraine ap-
proved the Strategy of Irrigation and Drain-
age in Ukraine for the period until 2030 [15],
the purpose of which is to determine the
strategic vectors of the national policy on ir-
rigation and drainage, to ensure the sustain-
able and ecologically balanced development
of agriculture in Ukraine. The implementa-
tion of the Strategy is aimed at restoring the
potential of irrigation and drainage systems
to further increase the area of irrigation and
water regulation as the basis for achieving
the maximum level of agricultural produc-
tion efficiency and environmental safety.
To fulfil the purpose and objectives of the
Strategy, the Cabinet of Ministers of Ukraine
adopted an order [16] approving the Action
Plan for the Implementation of the Irrigation
and Drainage Strategy in Ukraine for the pe-
riod up to 2030. The implementation of the
adopted Action Plan should ensure the de-
velopment of agriculture in Ukraine, increase
the yield of agricultural crops, increase the
area of land with drainage systems and ex-
pand the agricultural potential of Ukraine.

Conclusions

Unfortunately, Ukraine will not avoid prob-
lems related to flooding of lands caused by
global warming, regulation of water bod-
ies, disruption of water flow, unsatisfactory
functioning or complete absence of drainage
systems, reduction of the area of forest plan-
tations, etc. The harmful effects of water in
Ukraine are caused by both global factors,
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such as warming and melting of glaciers,
and regional features, specifically the sys-
tem of water exchange between water bod-
ies, changes in precipitation and river flow.

Land flooding is a phenomenon that
cannot be completely prevented. However,
human activity increases its probability and
impact. The risk of flooding and the extent
of damage caused, as well as the impact on
the health and socio-economic situation of
those affected, will continue to increase as
a result of climate change. Inadequate river
management, construction in freshet-prone
areas, and the growing population living in
these areas further exacerbate the effects of
land flooding.

Ukraine has already taken appropriate
steps to implement the provisions of inter-
national acts in the field of land flood pre-
vention and control, namely the provisions
of Directive 2007/60/EC of the European
Parliament and of the Council of 23 October
2007 on the assessment and management of
flood risks [17]. The main tasks of the Direc-
tive are preliminary flood risk assessment,
creation of flood hazard maps and flood risk
maps, as well as creation of flood risk man-
agement plans. Ukraine has developed and
adopted the relevant regulatory framework
defined by the provisions of the Directive.
However, the quality of implementation
of national programs in this area leaves
much to be desired, which is confirmed by
the conclusions of the Accounts Chamber
of Ukraine, according to which most of the
measures are not implemented. Failure to
comply with measures in certain amounts
creates high risks of land flooding, as a re-
sult of which the population and the nation-
al economy suffer multimillion-dollar losses.
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[IpaBoBe 3a6e3ne4YeHHs 3aN106iraHHA
i 60poTHOU 3 MiATON/IEHHAM 3eMeJib B YKpaiHi

MapuHa AHapiiBHa [leiiHera
JlOKTOp IOpUAMYHUX HAYK, JJOLEHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Yepes riiobasibHe NOTENJiHHS, 3apery/aboBaHICTh BOAHUX 00’'€EKTIB, MOPYIIEHHS BOJHOTO
CTOKY, He3a/oBijibHe GYHKILiOHYBaHHS ab0 MOBHY BiJICYTHICTb JpeHaKHUX CHUCTEM,
CKOpOYEeHHS IJIOIL JIICOBUX HACa/ »KeHb Hallla Jlep>KaBa He YHUKHe TP06JieM, IOB’I3aHUX i3
niATONJIeHHSM 3eMeJib. LIIKifgiuBa Zist BOJ 06y MOBJIFOETHCS IK IVI06aJIbHUMH YUHHUKAMH,
TaKUMHU K NOTEIJiHHSA Ta TaHEHHH JIbOJIOBUKIB, Tak i perioHaJIbHUMU 0COBJIHUBOCTAMH,
30KpeMa, CUCTEMOI0 BOJJOOOMiHY Mi>K BOAZHUMHU 06’€KTaMU, 3MiHaMHU y KiJibKOCTi onaAis i
piukoBoro cToKy. [linTOon/IeHHS 3eMeJIb — Iie sIBUIIEe, TIKOTO HE MOKHa IMOBHICTIO 3aM06IrTH.
OpHak JIIoACbKa AilJIbHICTh CIpHsi€e 36i/bIIEHHI0O HOTO BiporiJHOCTi Ta BIIKUBY. PU3HK
3aTONJIEHHS Ta CTYNiHb 3al0/ifHOI IIKO/AM, a TAKOX BIJIUB Ha 3/J0POB’sl Ta cOLiaJbHO-
€KOHOMIYHY CUTYal[il0 TUX, XTO IOCTPAXKJaB, IPOJOBXKYBAaTUME 3pOCTATH Y MalOY THHOMY
BHACJIiIOK 3MiHM KiiMaTy. HeBignoBifHe ynpaBiHHSA piukaMu, 6y/iBHUITBO B palioHax,
10 MiAJalTbCAd PU3UKY MAaBOJAKY 1 3pOoCTarwya KiJIbKICTh HaceJIeHHf, 10 NPUKUBAE
y LUX padoHaX, Lie 6Gijiblie MOCUJIIOTH HACAiAKWA MiJTONJIEHHS 3eMeJb. YKpaiHO
3po6JieHi BxKe BiZiOBiIHI KPOKH 11010 BIPOBA/>KEHHS MOJIOXKEHb Mi>KHapOJHUX aKTiB y
cdepi 3anobiranHs i 60poTHOU 3 MiATONJIEHHAM 3eMeJib Y HallioHa/IbHE 3aKOHOZABCTRBO.
OnHaK sKicCTh BUKOHAHHS 3araJibHOJlep>KaBHUX MpOrpaM B OKpecJsieHid cdepi BUMarae
Kpalloro, OCKiJIbKH 6i/JIbIIiCTh 3aX0/iB, Ha »KaJlb, He BUKOHYETbCS. HeBUKOHAHH S 3aX0/iB
y BU3HAYEHUX 06CAraX CTBOPIOE BUCOKI PU3UKU MiATONJIEHHS 3eMeJib, BHACJIIZOK YOT0
HaceJIeHHsI Ta eEKOHOMiKa Ziep>KaBU 3a3HA€ 6araToMiJibHOHHUX 30U TKIB

Kamowuoegi cnoea: nifTonieHHs 3eMeb, LIKiAJUBA /i BOJ, 3arpo3U i pU3MKU 3aTOMNJIEHHH,
yIpaBJiHHS BOAHUMU pecypcaMu 3a 6aceHHOBUM MPUHIIUIIOM, 3MiHa KJIiMaTy, rJiobaJjibHe
MOTeNnJIiHHSA

Law. Human. Environment. 2021. Vol. 12, No. 4




Law. Human. Environment

Journal homepage: https://environmentalscience.com.ua/en
Law. Human. Environment, 12(4), 28-35

ENVIRONMENT

BRSO/ A BRI

UDC 349.415
DOI: 10.31548/1aw2021.04.04

Climate resources as objects of natural resources legal relations

Maryna A. Deineha’

Full Doctor in Law, Associate Professor
National University of Life and Environmental Sciences of Ukraine
03041, 15 Heroiv Oborony Str., Kyiv, Ukraine

Volodymyr K. Marinich

Postgraduate Student
National University of Life and Environmental Sciences of Ukraine
03041, 15 Heroiv Oborony Str., Kyiv, Ukraine

Article’s History: Abstract

Received: 26.08.21 This paper examines scientific approaches to the characterization
Revised: 8.10.21 of objects of natural resources legal relations. The paper covered
Accepted: 19.11.21 the theoretical provisions of legal scientists regarding the definition
of natural resources as objects of natural resource legal relations,
distinguished their legal features. The authors of the study analysed
the scientific approaches to the legal nature of climate resources and
their place in the modern system of natural resource legal relations.
Natural resources relations consist of the use and reproduction of
natural resources or their properties (e.g., the potential energy of
water, which is transformed into electrical energy, the surface of water
for the needs of water transport, the properties of atmospheric air to
contain and dissolve pollutants (reduce concentration), the property
of the subsoil to contain own underground gas storage facilities, etc.).
Climate resources are inexhaustible natural resources that include
solar energy, moisture, wind energy, etc. and are determined by climate

Suggested Citation:

Deineha, M., & Marinich, V. (2021). Climate resources as objects of natural resources legal relations.
Law. Human. Environment, 12(4), 28-35. doi: 10.31548/law2021.04.004.

@ @ Copyright © The Author(s). This is an open access article distributed under the terms of the

Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)
*Corresponding author



Deineha & Marinich

characteristics. The use of certain properties of climatic resources as primarily alternative

sources of energy is extremely relevant. Climatic resources in most of the territory of Ukraine

are favourable for the development of alternative energy. However, the current state of legal

regulation of activities aimed at ensuring the rational and efficient use of climate resources

requires improvement

Keywords: natural resources law, natural resources legal relations, natural resources, climatic

resources, climate

Introduction

Natural resources relations can be defined
as a set of complex social relations con-
cerning the use and reproduction of indi-
vidual natural resources in their inextrica-
ble connection with other elements of the
environment. Currently, in legal doctrine,
apart from the subject of legal regulation of
natural resources law, the definition of the
object of natural resources legal relations
and, specifically, the definition of the legal
nature of climate resources and their place
in the modern system of natural resources
legal relations, causes a lot of discussion.
This is explained by the lack of a compre-
hensive study of the theoretical foundations
of natural resources legal relations, the
complexity of the subject of legal regula-
tion, and the variety of scientific approach-
es to understanding the objects of natural
resources law.

In the presence of numerous scientific
opinions on this phenomenon, the prob-
lem of forming a unified approach to un-
derstanding the object of natural resourc-
es legal relations stays relevant. Since, as
fairly noted by V.M. Yermolenko, an object
in the structure of legal relations forms

internal functional connections that are
better amenable to legal regulation, and this
undoubtedly contributes to the establish-
ment of legal relations as a separate sys-
tem [1, p. 11].

In this regard, Yu.0. Vovk once pointed
out that the subject of natural resources law
is united through the unity and inextricable
connection of all natural resources that are
objectsoflegalregulation. Atthe sametime, it
is quite multifaceted, as it is expressed in the
diversity of the specified relations, caused
by different types of natural objects, regard-
ing which social relations exist [2, p. 10].

Scientific articles of such prominent
representatives of domestic and foreign
legal science as H.V. Anisimova, Yu.O. Vovk,
V.M. Yermolenko, B.V. Yerofeiev, M.D. Ka-
zantsev, I.B. Kalinin, L.I. Karakash, O.S. Kol-
basov, M.V. Krasnova, V.V. Petrov, Yu.S. Shem-
shuchenko, and other scientists investigate
the objects of natural resources and envi-
ronmental legal relations, including the le-
gal nature of climate resources. However,
many aspects of the raised issues are not
fully addressed, which determines the rel-
evance of the specified subject under study.

Law. Human. Environment. 2021. Vol. 12, No. 4
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The purpose of this paper was to investi-
gate the scientific approaches to the charac-
terization of objects of natural resources legal
relations, to establish the legal nature of cli-
mate resources, and their place in the modern
system of natural resources legal relations.

Results and Discussion

It is generally known that the object of legal
relations is a material or immaterial good, to
receive, transfer, or use which the subjects
enter into legal relations. It is the need for
an object that causes the emergence of a le-
gal connection between subjects, causes the
establishment and implementation of their
rights and obligations. Objects of natural re-
sources legal relations are those benefits for
which natural resources legal relations arise,
change, or terminate between subjects.

The object of natural resources legal
relations is natural resources - a legally de-
fined part of the natural environment that
has signs of natural origin and is in an eco-
logical relationship with natural objects, is
used or can be used as a source of satisfac-
tion of human needs.

The main legal features of natural re-
sources are as follows:

a) natural origin;

b) ecological relationship with the sur-
rounding natural environment and with
each other;

c) quantitative and qualitative limita-
tions in the natural environment;

d) limited possibility or impossibility
of reproducing certain types of natural re-
sources;
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e) the main natural resources are phys-
ically immovable and cannot be moved in
natural space;

f) lack of real value and in the economic
sense,naturalresourcesarenotacommodity;

g) special legal regime for their use,
containing a considerable number of man-
datory requirements;

h) the purpose of use is to meet various
human needs, etc.

Considering the provisions of special
branch literature [3; 4; 5], natural resources
as objects of natural resources legal relations
can be divided into exhaustive and inex-
haustible. Exhaustive natural resources are
divided into non-renewable and renewable.
Non-renewable resources include those that
do not recover at all or recover much more
slowly than they are used (e.g., subsoil, min-
erals). Renewable natural resources include
land resources, forest resources, flora and
fauna, etc. These resources are renewed as
they are used.

Renewable natural resources are re-
sources that are capable of full or partial
self-renewal through reproduction or other
natural recovery cycles. Such resources can
be renewed in natural processes or repro-
duced under anthropogenic activity [3, p. 7].
Renewal generalizes not new processes of
creating natural resources, but the return of
their previous qualitative and quantitative
characteristics [6, p. 23]. Renewal of natural
resources is considered as a specific area of
activity of social production, aimed at pre-
serving the quality and quantity of renew-
able natural resources based on purposeful




Deineha & Marinich

management of natural processes; artificial
maintenance of natural resources at a cer-
tain level through proper resource-renew-
al measures to achieve their productive
state [7, p. 16]. For instance, forest resourc-
es are renewed both naturally and through
afforestation. Possible areas of reproduc-
tion of natural resources can also be recla-
mation, agroforestry, artificial breeding of
hunting animals and birds, etc.

Certain natural conditions are required
to preserve the ability of natural resources
to self-renew. Violation of these conditions
delays or stops the self-renewal process
altogether, which should be considered
when using them. The rate of use of natu-
ral resources should correspond to the rate
of their self-renewal. Violation of this con-
formity inevitably leads to the depletion
of natural resources and the need to take
measures to reproduce them. Otherwise,
renewable natural resources may become
non-renewable.

Inexhaustible natural resources include
water, climate, and space resources. Water
resources are massive. Water exists in all
possible states for it. Its total resources stay
unaltered and inexhaustible. However, with
avariety of human activities, water reserves
can change dramatically and lose their con-
sumer properties. Fresh water supplies are
depleted and have declined considerably in
many places. Its deficiency in meeting the
various needs of humanity and society be-
gan to be felt.

Specialists in the problems of applied
climatology define climate resources as

inexhaustible natural resources in the cli-
mate system (primarily in the atmosphere),
which determine the functioning, develop-
ment, productivity of various branches of
the national economy [8], and can be used
to solve a particular issue in industry, ag-
riculture, forestry, fisheries, social sphere,

According to other scientists, the issue
of using climate resources is generally ex-
cluded from the sphere of environmental
and legal regulation. According to T.H. Pu-
chinina, the climate in itself cannot be con-
sidered as a component of the natural envi-
ronment, and climatic resources stay outside
the scope of legal regulation due to their
undefined nature [13, p. 9, 46]. Kuznetsova
N. V. points out that the use of solar energy
or climatic resources is not sufficiently con-
trolled and regulated by humans [14, p. 4].

Therewith, some scientists in the field
of environmental and legal science have
repeatedly drawn attention to the fact that
along with the so-called classical objects
of environmental law, new ones are also
included in the sphere of legal regulation -
climate, ozone layer, airspace, etc. [15].
M.V. Krasnova notes that the number of
objects of environmental law are currently
expanding by attributing (including acts of
international environmental law) to their
number and climate, which reflects certain
characteristics of nature itself (or the envi-
ronment) [16].

In the branch scientific literature, cli-
matic resources are distinguished as fol-
lows: energy (solar radiation, wind energy);
thermal (air and soil temperature); moisture
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resources in the atmosphere and soil (cloud
cover, precipitation, snow cover, moisture
in the soil); light (illumination); gas (ozone
and gases in the atmosphere) [8, p. 103].

In this regard, the term “climate re-
source” should be used to refer primarily to
the quantitative and qualitative effect of us-
ing the properties of climate components:
solar radiation, wind energy, air tempera-
ture, atmospheric humidity, soil, etc., which
are withdrawn from the environment to
meet environmental, economic, social, and
other human needs.

According to this approach, the concept
of climate resources partially falls under the
definition of renewable (alternative) energy
sources prescribed by the Laws of Ukraine
“On Energy Efficiency” [17] and “On Alter-
native Energy Sources” [18]. According to
these regulations, renewable energy sourc-
es are sources that constantly exist or pe-
riodically appear in the natural environ-
ment. In this regard, L.0. Bondar notes that
alternative energy sources (solar radiation,
wind energy, sea waves, tides, heat of geo-
thermal waters, land, river flow strength,
biomass energy, earthquakes, and other
non-conventional energy sources) are spe-
cial natural resources, and the legal norms
governing their use are a legal institution as
part of natural resources law [19, p. 340].
Therewith, V.M. Komarnitskyi draws atten-
tion to the fact that a considerable part of
renewable (alternative) energy sources is a
manifestation of certain properties of cer-
tain natural resources [20, p. 142], namely
climatic natural resources.
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Renewable energy sources (solar, wind,
hydropower, etc.) are indeed subject to le-
gal regulation of natural resources law, but
they cannot be considered natural resourc-
es, they are properties of natural resources
that are used for energy supply. And it is the
properties of natural resources (manifesta-
tion of the resource’s inherent quality, dis-
tinctive feature, inherent feature) that de-
termine the limits of their use [21, p. 140]
and determine the specific features of legal
regulation.

Conclusions

Thus, natural resources relations consist
of the use and reproduction of natural re-
sources or their properties (e.g., the poten-
tial energy of water, which is transformed
into electrical energy, the surface of water
for the needs of water transport, the prop-
erties of atmospheric air to contain and dis-
solve pollutants (reduce concentration), the
property of the subsoil to contain own un-
derground gas storage facilities, etc.).

Climate resources are inexhaustible
natural resources that include solar energy,
moisture, wind energy, etc. and are deter-
mined by climate characteristics. The use
of certain properties of climatic resources
as primarily alternative sources of energy
is extremely relevant. Climatic resources
in most of the territory of Ukraine are fa-
vourable for the development of alternative
energy. However, the current state of legal
regulation of activities aimed at ensuring
the rational and efficient use of climate re-
sources requires improvement.
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AHomayis

CrtaTTd npUCBAYEHa JOCJIJKEHHI0 HAyKOBUX MiAXOAIB [0 XapaKTepUCTUKHU
00’€KTiB TNpPUPOJOPECYPCHUX NPABOBIAHOCHUH. PO3KPUTO TeOpeTUYHi TIOJIOKEHHS
npejCTaBHUKIB IOpUJUYHOI HAyKH LIOJ0 BU3HAYEHHA INOHATTH NPUPOJHUX pecypciB
AK 00'€KTIB NPUPOJOPECYPCHUX NPABOBIJHOCUH, BUOKPEMJIEHHH iX IOPUJUYHUX O3HaK.
[Ipoanasii3oBaHO HAyKOBi NiZIXOAU 4O NMpPaBOBOI NPUPOAY KJAIMAaTUYHUX pPeCcypcCiB Ta
Ix Micud y cydacHid cucTeMi NpUpOAOPECYpPCHUX NpaBOBiJHOCHUH. [IpupopmopecypcHi
BiJHOCUHHU CKJIaJal0ThCA 3 TPUBO/Y BAUKOPUCTAHHA Ta BiTBOPEHHA IPUPOJHUX PeCYPCiB
abo ixX BJIACTUBOCTeHN (HalpuKJaJ, MOTeHIilHa eHepria BOJ, KA NepeTBOPIETHCA Ha
eJIeKTPUYHY eHeprilo, MoBepxXHs BOJAM [Jisl NOTPed BOAHOIO TPAHCIOPTY, BJACTUBOCTI
aTMochepHOro MmoBiTpsA BMillyBaTH Ta pO3YMHSATH (3MEHIIYBAaTH KOHIEHTpaliio)
3a0py/IHIOI0Yi peYOBUHH, BJACTUBICTb HAIP MiCTUTH B CO0i ITi13eMHi cCXOBHIIa ra3y TOII0).
KusliMaTU4YHUMMU pecypcaMy Ha3UBalOTh HEBUYEPIIHI NPUPOAHI pecypcH, 10 BKJIIOYAIOTh
B cebe COHSIYHY eHeprilo, BOJIOTY, eHeprilo BiTpy TolL0 i BU3HAYaThCs 0COOGJIMBOCTAMU
KJIiMaTy. BUKopucTaHHA BH3HAa4YeHUX BJIACTUBOCTEN KJIIMaTH4YHUX pecypciB B AKOCTI,
HacaMIlepe/[, aJlbTepHAaTUBHUX JXKepeJl eHepril e BKpal akTyabHUM. KnimaTnuHi pecypcu
Ha 6isbwiil yacTuHi TepuTopii YkpaiHU cHOpUATAUBI AJST PO3BUTKY aJibT€pHATUBHOI
eHepreTukU. O HAK, Cy4aCHUH CTaH IPaBOBOTO Pery/l0BaHHA AisJIbHOCTI, CIPsIMOBaHOI
Ha 3ab6e3neyeHHs palioHaJbHOrO ¥ epeKTHBHOIO BUKOPHUCTAHHS caMe KJIMaTHU4YHHUX
pecypciB, noTpebye y0CKOHaJIeHHSA

Kawuoei caoea: npyvpojopecypcHe NpaBo, NIPpUPOLOPeECYPCHI NIPaBOBIJHOCUHU, IPUPOJHI
pecypcy, KJIiMaTU4YHI pecypcy, KjaiMaT
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resources, payment of environmental payments, fines, production of environmentally safe
products, etc. Based on this, a proposal is put forward on the need to systematize Ukrainian
legislation on environmental accounting by developing and adopting a special regulation
that would meet international and European requirements in this area. A proposal is also
made on the need to transform the provisions of Articles 23 and 24 of the Law of Ukraine “On
Environmental Protection” by combining them and expanding their content, including all
types of environmental accounting. It was established that Ukraine has already commenced
the adaptation of legislation on this issue, specifically by establishing requirements for
digitalization of all environmental data, i.e., the creation of a single ecological electronic
platform, which currently is only at the beginning of its development

Keywords: environmental accounting, cadastres, registers, digitalization, systematization of
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Introduction

The growing level of pollution of the natu-
ral environment, the growth of natural and
anthropogenic disasters, and the depletion
of natural resources necessitate the solu-
tion of the environmental protection issues,
preservation and rational use of natural re-
sources, ensuring environmental safety by
various means. This processis characterized
by considering the principles of sustainable
development, the modern general concept
of the need to establish a balance between
meeting the modern economic needs of hu-
manity and protecting the interests of fu-
ture generations, including their need for a
safe and healthy environment. Such devel-
opment is known to meet the needs of the
current generation without compromising
the ability of future generations to meet
their needs. That is why the state and pro-
tection of nature are becoming increasingly
relevant for human development. Topical
environmental and social issues caused by

both nature itself and human activities are
increasingly coming to the fore, and the lat-
ter factor is most pronounced.

Under such conditions, the vital need to
solve the issues of perfecting nature man-
agement, improving and preserving the
environment by measures of effective na-
tional policy in this area becomes evident.
In this regard, there is a growing need for
a substantial restructuring of environmen-
tal accounting, which is designed to form,
analyse, and publish information on the ex-
isting availability of natural resources, their
qualitative characteristics, information on
forecasts of their possible long-term use,
as well as information on the volume of in-
fluence of physical, chemical, and biological
factors of economic activity on the state of
the environment. Such data serve as an im-
portant basis for preparing and making sci-
entifically based environmental decisions.
Therefore, environmental accounting is an
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important and effective modern method of
environmental management in the context
of the transition towards sustainable so-
cio-economic development.

State interest in improving the le-
gal basis of environmental accounting is
manifested in the provisions of the Law of
Ukraine “On Environmental Protection”
[1], in the Laws of Ukraine “On Fundamen-
tal Principles (Strategy) of the National
Environmental Policy of Ukraine for the
Period Until 2020” [2], “On Fundamental
Principles (Strategy) of the National Envi-
ronmental Policy of Ukraine for the Period
Until 2030” [3], “On National Infrastructure
of Geospatial Data” [4], in the Decree of the
Cabinet of Ministers of Ukraine “On Approv-
al of the State Statistics Development Pro-
gram Until 2023” [5], in other documents.

The specific feature of this study is
conditioned upon the lack of compre-
hensive research on the digitalization of
environmental accounting in Ukrainian
legal science. Presently, certain legal as-
pects of such a function of state manage-
ment in the field of ecology are investigat-
ed mainly at the level of educational and
methodological literature (V.I. Andreitsev,
A.P. Hetman, N.R. Malysheva, V.. Fedor-
ovych, M.V. Shulha, etc.) or in theses on
the analysis of individual components of
such accounting (A.H. Borovytska, S.L. Ho-
shytar, N.O. Hrabovets, K.A. Prokhorenko,
Ye.O. Shchyhlov, Z.V. Yaremak).

The purpose of this study was to ana-
lyse the specific features of legal regula-
tion of digitalization of environmental ac-
counting data.

Law. Human. Environment. 2021. Vol. 12, No. 4

Results and Discussion

The term “environmental accounting” is
not new for Ukrainian science. Experts in
economic sciences are actively engaged in
its research. However, for legal science, in-
cluding environmental law, this term is fac-
tually not used, although its components
are used fairly regularly - the need to keep
inventories of natural resources, account-
ing for objects, substances, and factors that
currently have a harmful effect on the state
of the natural environment, Articles 23 and
24 of the Law of Ukraine “On Protection of
the Natural Environment” [1] and a num-
ber of resource-related and sub-legislative
regulations.

On the other hand, at the international
level, this term has been used since 1991
in connection with the development of the
Guide (recommendations) for accountants
on the reflection of the environmental im-
pact of the economic activity of the enter-
prise in financial reports by the Intergov-
ernmental Working Group of Experts on
International Accounting and Reporting
Standards [6, p. 5], although the need to col-
lect statistical data on environmental issues
was discussed at the Stockholm Conference
in 1972 [7, p. 5-7].

However, the Aarhus Convention [8]
and the Protocol on the Registers of Emis-
sions and Transfer of Pollutants [9] estab-
lish the requirement that information on
the state of the environment and sources of
emissions must be communicated to society.

As aresult of the long-term work of var-
ious international and regional institutions,
in 2012, the UN Statistical Commission
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adopted the “Central Basis of the System of
Natural and Economic Accounting” at the
international level, which became an inter-
national standard in the field of environ-
mental accounting [10]. Its counterpart was
introduced on the territory of the European
Union in 2011, through the adoption of Reg-
ulation (EU) No. 691/2011 of the European
Parliament and of the Council of 6 July 2011
on European environmental economic ac-
counts [11].

According to the above-mentioned doc-
uments, environmental accounting should
include information about natural resourc-
es and their state, environmentally harmful
activities, emissions of greenhouse gases
and pollutants into the atmosphere; envi-
ronmental taxes; environmental protection
costs; the sector of environmental goods
and services; waste; chemicals; biodiversi-
ty; ecological state of regions, etc.

Notably, most of these types of account-
ing are currently required by Ukrainian leg-
islation as well, which is confirmed by the
requirements for maintaining a vast number
of different registers, cadastres, reports, etc.
in the environmental sphere, but the Law of
Ukraine “On Environmental Protection” [1]
does not fully reflect this requirement. The
system of openness and accessibility to en-
vironmental accounting data, their factual
availability and managerial compliance is
also underdeveloped today.

To solve this issue, modern legislation
requires the need for digitalization of such
accounting (“On Approval of the Devel-
opment Strategy..” [12]; “On Approval of
the Development Concept...” [13]; “Digital

Agenda of Ukraine” [14]), specifically, by
creating an analytical system integrated into
the European Shared Ecology Infrastruc-
ture System (SEIS) for analysing environ-
mental pollution, weather conditions and
ecosystem evolution, as well as for planning
measures to prevent harmful changes.

In turn, several Ukrainian regulations
(“On  Fundamental Principles (Strate-
gy)..” [2]; “On Approval of the Program for
the Development of State Statistics...” [5])
refer to the creation of a network of a na-
tionwide automated information and ana-
lytical system to ensure access to environ-
mental information to the main tasks of such
a strategic goal of the state’s development
as raising the level of public environmental
awareness, where such accounting is also
one of the main tools for implementing the
national environmental policy of Ukraine.

Today, such a nationwide automated in-
formation and analytical system for ensuring
access to environmental information is pro-
posed to be called “open environment” (“On
Approval of the Concept of Creating...” [15]).

The nationwide automated system
“Open Environment” has a challenging pur-
pose to achieve, in dialogue with the public
and stakeholders, such a level of moderni-
zation of national environmental manage-
ment as to not only provide the public with
comprehensive and guaranteed access to
environmental information, data on envi-
ronmental risks for safe life, potential en-
vironmental perspective of the state of the
environment, but also comprehensively ex-
perience and see a real improvement in the
state of the environment [16, p. 9; 17].
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NAS “Open Environment” acts as:

1) a tool of electronic governance;

2) a key channel of communication with
the international community, citizens, and
business; 3) electronic service [16, p. 9].

Implementation of the nationwide
“Open Environment” system includes:

a) modernization of the procedure for
collecting and analysing primary environ-
mental information;

b) implementation of comprehensive
monitoring of the state of the environment;

c) effective and prompt decision-mak-
ing on environmental safety and environ-
mental risk management on the territory of
Ukraine and in the cross-border context;

d) electronic format of the procedure
for providing administrative environmen-
tal services on the Portal of administrative
services and state environmental registers;

e) open environmental data within the
framework of Ukraine’s performance of the
obligations of the International Open Data
Charter;

f) a platform for transparent dialogue
between the authorities and the public;

g) incentives for participation, initia-
tive, and involvement of citizens, civil socie-
ty institutions, business entities;

h) mechanisms of prevention of corrup-
tion and ensuring the minimization of cor-
ruption risks;

i) ecological and digital image of Ukraine
and the Ministry of Natural Resources in in-
ternational negotiations on environmental
protection [17].

According to the data of the Unified
web portal of the executive authorities of
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Ukraine, in 2019, the geo-information sys-
tem “Open environment” with pilot maps
“Water resources”, “Atmospheric air” and
“EcoFinance” was launched in Ukraine [18].
However, the official nationwide use of this
systemand its structure are notyetavailable.

These issues could be resolved with the
Law of Ukraine “On the National Geospatial
Data Infrastructure” [4], but it regulates
only the formation of a single database of
State Cadastres of Natural Resources, the
legal regulation of which is prescribed in
Article 23 of the Law of Ukraine “On En-
vironmental Protection” [1], as well as re-
source-based regulations.

However, it is based on the above-men-
tioned law that the website of the Ministry
of Environmental Protection and Natural
Resources of Ukraine has developed a na-
tional online platform containing up-to-
date information on the state of the envi-
ronment - “EcoSystem” [19]. The specified
platform, in addition to direct data on nat-
ural resources, hosts such electronic servic-
es as e-Vidkhody; e-OVD; e-Kontrol; e-CEO;
e-Pestycydy; e-Dovkillia, etc. Therewith,
the e-Dovkillia electronic service contains
only atmospheric air monitoring data and
does not include information that should be
considered in the nationwide system “Open
Environment”, namely the characteristics of
the impact of each enterprise on natural re-
sources (chemical, physical, biological fac-
tors, and their features), obtaining environ-
mental permits and paying environmental
payments, etc.

Thus, it turns out that the information
containedinthe“EcoSystem” database,albeit
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broader than the information on the cadas-
tres of natural resources, still does not in-
clude the necessary information about the
specifics of environmental pollution by var-
ious industries, transport, and agriculture.

Conclusions

Based on the above, it can be argued that
Ukraine needs to create a single national
environmental accounting information da-
tabase that will prevent duplication of en-
vironmental information, promote its re-
liability, fast round-the-clock access to it,
and reduce the costs of creating, storing,
and protecting data. Furthermore, it will
improve the state regulation and manage-
ment in all areas of activity. Social bene-
fits are also evident, which will improve
the types of environmental monitoring,
as well as contribute to more effective
prevention and elimination of the conse-
quences of emergencies.

To create a single national ecological
and accounting information database, it is
necessary to bring the information databas-
es “Open Environment” and “EcoSystem”
into compliance, specifically by expanding
the provisions of the Law of Ukraine “On Na-
tional Infrastructure of Geospatial Data” or
by properly finalizing the requirements es-
tablished in the Order of the Cabinet of Min-
isters of Ukraine No. 825 dated 7 November
2018, considering the obligations defined
in the Regulation (EU) No. 691/2011 of the
European Parliament and of the Council of 6

July 2011 on European environmental eco-
nomic accounts and other documents of the
international and European levels.

The openness and completeness of the
environmental accounting system is also
required, which will contribute, firstly, to
the possibility of obtaining environmental
information for every citizen, secondly, to
the effective protection of the rights and
legitimate interests of the owners of natu-
ral resources and nature users, and thirdly,
to the determination of the effectiveness of
management activities in the field of ration-
al nature management, environmental pro-
tection, and ensuring environmental safety
locally and nationally.

The introduction of a unified national
ecological accounting information data-
base also requires the accumulation of is-
sues of its functioning in a special regula-
tion through the definition of types, forms,
and methods of environmental accounting,
powers of state executive authorities and
local self-government, rights and obliga-
tions of economic entities in this area, a
single methodological approach to keeping
environmental records by all subjects, le-
gal responsibility in the defined area and
other issues.

The provisions of Articles 23 and 24 of
the Law of Ukraine “On Environmental Pro-
tection” are also subject to transformation
by combining them and expanding their
content, including all types of environmen-
tal accounting.
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[IpaBoBi Npo61eMu
nudpoBisanii JZaHUX eKOJIOTiYHOI0 00Ky

I0nia AuapiiBHa KpacHoBa
JlOKTOp IOpUAMYHUX HAYK, JJOLEHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y cTaTTi NiAHATO NUTAHHSA PO NOTPeby BBe/IeHHS B IOPUJUYHUM 00Ir TepMiHY «eKOJIOTTUHUM
006J1iK», IKUH B eKOHOMIYHUX HayKaX icHye 3 70-x pokiB XX cTOJIITTS, a B €K0JIOr0-NpaBoOBi
HayLi - i1 Ha3BOIO «Jlep>KaBHU M 06J1iK B rasly3i HABKOJIUIIHbOTO IPUPOJHOTO CEPeLOBHILAN.
lllo cTocyeTbcs BITYM3HAHOIO 3aKOHOJABCTBA, TO B HbOMY BiJICyTHA 006'€AHylOYa AJA
6araTboxX BHU/IIB KaJacTpiB, peecTpiB, pericTpis, 3BIiTiB Ta iH. BijloMOCTel eKOJOTiYHOrO
XapaKTepy Ha3Ba. BcTaHOBJIEHO, 1110 B cMCTeMi BITUM3HSHOI'O 3aKOHO/JABCTBA NPaBOBOMY
peryjloBaHHIO, B paMKaxX OKpeCJeHOI TeMaTHUKH{, MiAJAralTb KaJacTpd HPUPOJHUX
pecypciB, 06JTiK IIKiAJUBUX JIJIsT HABKOJHUIITHBOTO IPHUPOJHOI0 CepeoBUIA 00'EKTIB, 0OJTIK
IIKIJJMBUX A/ HAaBKOJIMIIHBOIO NPUPOJHOrO CepefiOBUIA PEYOBUH, a TAaKOX PaKTOPHU
IIKiIJIMBOTO BIJIMBY HAa HABKOJIUILHE IPUPOJHE cepefoBUllle (XiMiuHi, dizuuHi, 6ioa0riuHi).
Haxkasib, 6araTo 3 TaKUX 06/1iIKOBUX JJaHUX € 3aKPUTUMH, HEIIOBHUMHU a60 B3araji BizicyTHi. B
TOW-Ke Yac, Ha MbKHApOJHOMY Ta €BPONENCbKOMY PiBHI 1ii MpolLiecH CTPiMKO pO3BUBAIOThCA
i cbOroZiHi BXKe BiZI3HAYa€TbCA MOTpeba y PO3IKNPEHHI TaKUX JaHUX, IJISIXOM BKJIIOYEHHS
y BiamoBifHi 06JikoBi pecypcu iHdopmanii i nmpo BUAaHI [03BOJIM HAa BUKOPUCTAHHSA
MPUPOJHUX PECYPCiB, CIIJIATy €KOJIOTYHUX IJIaTeXiB, TpadiB, BArOTOBJIEHHS €KOJIOTIYHO
6e3mevHoi mpoAyknii i T. iH. Ha mifcTaBi 1bOoro BHCYBaEThCSA MPOMO3UIS MPO MOTPEOY
cucTeMaTusalii BITYU3HAHOTO 3aKOHOJABCTBA MPO €KOJIOTIYHHUU O06JiK, IIJISXOM
pPO3pO6KHM i NPUHUHATTSA CleliaJJbHOT0O HOPMaTHUBHO-IIPABOBOTO aKTy, sIKUM 64 BiAnosizas
MDKHapOJHUM Ta €BPONeNCbKUM BHMoraMm y Lid cdepi. BUHOCHUTbCS TakoXK MPOMO3HULlist
II0/10 TOTPeOU y TpaHchopMallii mosiokeHb cTaTel 23 Ta 24 3akoHy YKpainu «IIpo oxopoHy
HaBKOJIMUIHbOTO IPUPOJHOI0 Cepef0OBUIILA» LISIXOM IX 00’'€JHAHHSA Ta PO3LUIUPEHHS 3MICTY,
BKJIIOUEHHSIM ycCiX BUAIB eKoJioriyHoro o6uiky. 3’sicoBaHo, 10 YKpaiHa Bxe po3mouasa
npouecy ajanTtalii 3aKOHOZABCTBa 3 LbOr0 NUTAHHA, 30KpeMa, LIJISAXOM BCTAaHOBJIEHHHA
BUMOI' LHopoBi3alii ycix eKoJIoriYyHMX [JaHUX, TOOTO CTBOPEHHS €EAWHOI €eKOJIOTiYHOi
eJIeKTPOHHOI JIaTGOPMHU, IKa CbOTOJHI 3HAaXOAUThCA JIUIIE Ha TOYaTKy CBOT0 GOPMYyBaHHA

Kawouoei caoea: exosoriyHUM 06JiK, KaJlacTpW, DEECTpH, perictpy, nudposizanis,
cucTeMaTH3allisl 3aKOHOJaBCTBa
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is violated in Ukraine. Priority of practical importance is the definition and legislative
approval of legal forms of land production because this will contribute to the choice of the
form of conducting business in the agricultural sector from categories. The materials of this
paper can be of practical value for further researchers, as well as act as an essential resource
as a solution to a relevant issue that was presented in the subject of this paper
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Introduction

Natural resources relations can be defined as a
set of complex social relations concerning the
use and reproduction of individual natural re-
sources in their inextricable connection with
other elements of the environment. Current-
ly, in legal doctrine, apart from the subject of
legal regulation of natural resources law, the
definition of the object of natural resources
legal relations and, specifically, the definition
of the legal nature of climate resources and
their place in the modern system of natural re-
sources legal relations, causes a lot of discus-
sion. This is explained by the lack of a compre-
hensive study of the theoretical foundations
of natural resources legal relations, the com-
plexity of the subject of legal regulation, and
the variety of scientific approaches to under-
standing the objects of natural resources law.

In the presence of numerous scientific
opinions on this phenomenon, the prob-
lem of forming a unified approach to un-
derstanding the object of natural resourc-
es legal relations stays relevant. Since, as
fairly noted by V.M. Yermolenko, an object
in the structure of legal relations forms
internal functional connections that are bet-
ter amenable to legal regulation, and this
undoubtedly contributestotheestablishment
oflegalrelationsasaseparatesystem[1,p.11].
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In this regard, Yu.0. Vovk once pointed
out that the subject of natural resources law
is united through the unity and inextricable
connection of all natural resources that are
objects of legal regulation. At the same time,
it is quite multifaceted, as it is expressed in
the diversity of the specified relations, caused
by different types of natural objects, regard-
ing which social relations exist [2, p. 10].

Scientific articles of such prominent
representatives of domestic and foreign le-
gal science as H.V. Anisimova, Yu.0. Vovk,
V.M. Yermolenko, B.V. Yerofeiev, M.D. Kazant-
sev, I.B. Kalinin, I.I. Karakash, 0.S. Kolbas-
ov, M.V. Krasnova, V.V. Petrov, Yu.S. Shem-
shuchenko, and other scientists investigate
the objects of natural resources and envi-
ronmental legal relations, including the legal
nature of climate resources. However, many
aspects of the raised issues are not fully ad-
dressed, which determines the relevance of
the specified subject under study.

The purpose of this paper was to inves-
tigate the scientific approaches to the char-
acterization of objects of natural resources
legal relations, to establish the legal nature
of climate resources, and their place in the
modern system of natural resources legal
relations.




Materials and methods

The experimental theoretical framework of
this study included the papers of leading re-
searchers in the field of agrarian economic,
civil, and other branches of law, such as M.
Ya.Vashchyshyn, O. V. Hafurova, V. M. Yermo-
lenko, T. O. Kovalenko, I. M. Kucherenko, V.
V. Nosik, 0. 0. Pohribnyi, V. I. Semchyk, I. V.
Spasybo-Fatieieva, A.M. Stativka, N. I. Tytova,
V. Yu. Urkevych, V. 1. Fedorovych, M. V. Shulha,
V. S. Shcherbyna, V. Z. Yanchuk, and others.
Notably, the theory of agrarian law has nu-
merous studies covering the legal analysis
of individual legal forms of agricultural pro-
duction, while there is no complex study of
all modern forms of agricultural production.
There are practically no studies of the legal
status of collective agricultural enterpris-
es, private-leased agricultural enterprises,
state-owned agricultural enterprises, associ-
ations in agriculture, etc.

During the study, the following methods
were used: theoretical (analysis; synthesis;
concretization; generalization) and empiri-
cal (investigating the practices of education-
al organizations, researchers, and authors,
regulatory and educational and methodolog-
ical documentation).

The study of the problem was conducted
in the following stages:

1. Firstly, there was an introduction to
the possibilities of the subject to start devel-
opment in the agrarian sphere and an intro-
duction to organizational rights as an entre-
preneur. The laws of Ukraine and what they
prescribe regarding the legal form of agricul-
tural activity were also analysed.

2. Secondly, the legislative definition
and doctrinal approaches to the legal form
of an entrepreneur were developed, which
would allow determining and establishing
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the factors of activity of the future form of
management.

3. Thirdly, the experimental theoretical
work was completed, the obtained theoret-
ical and practical conclusions were clarified,
and the results were summarized and sys-
tematized.

Results and Discussion

The choice of a particular legal form implies
the possibility of freely choosing the form of
entrepreneurial activity in the field of agricul-
ture because the legislative lack of a clearly
outlinedlegal form ofabusiness entity creates
issues with its state registration or necessi-
tates the adaptation of the status to another
legal form, which does not correspond to the
valid will of the founders and violates their
rights or the rights of the legal entity itself.

The current legislation establishes the
determining role of the legal form in the legal
status of a business entity. Thus, according
to the requirements of Article 90 of the Civil
Code of Ukraine (CCU), information about the
legal form of a legal entity must contain its
name, the corresponding name must be indi-
cated in the constituent documents (Articles
87,88 of the CCU), i.e., the legal form is part of
the name of the legal entity. Similar require-
ments are prescribed in item 16 of the Law
of Ukraine No. 755-1V “On State Registration
of Legal Entities, Individual Entrepreneurs,
and Public Organizations” dated May 15,
2003 (the Law of Ukraine “On State Registra-
tion...”). Upon the state registration of a le-
gal entity, a registration card is filled out, the
first column of which must describe the legal
form, which is one of the main pieces of infor-
mation about the legal entity to be entered in
the Unified State Register of Legal Entities,
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Individual Entrepreneurs, and Public Or-
ganizations based on the corresponding law.

A change in the legal form of a legal en-
tity is the termination of a legal entity by
transformation (Article 108 of the Civil Code
of Ukraine).

In the legislation of Ukraine, there is
no unified approach to legal forms of man-
agement (production). Along with the term
“legal form of business”, various regulations,
namely the Economic Code of Ukraine, the
Civil Code of Ukraine, the Law of Ukraine
No. 755-1V “On State Registration of Legal
Entities, Individual Entrepreneurs, and Pub-
lic Organizations” dated May 15, 2003 use
such synonymous terms as: “organizational
and legal form of a legal entity”, “legal form
of an enterprise”, “organizational forms of
organizational forms of

» o«
» o«

entrepreneurship”,

non-commercial economic activity”, “organ-
izational form of a business entity”, “legal
form of a business entity”, etc.

The definition of the term “legal form of
business” is contained in the State Classifi-
er of Ukraine “Classification of Legal Forms
of Business” DK 002:2004, approved by the
Order of the State Committee of Ukraine on
Technical Regulation and Consumer Coop-
eration No. 97 of May 28, 2004 (State Clas-
sifier), according to which, this is a form of
economic (specifically, entrepreneurial) ac-
tivity with a corresponding legal basis that
determines the nature of relations between
the founders (participants), the regime of
property responsibility according to the ob-
ligations of the enterprise (organization),
the procedure for creation, reorganization,
liquidation, management, distribution of re-
ceived profits, possible sources of financing
activities, etc. The object of classification is
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the legal forms of legal entities and their sep-
arate subdivisions (branches, representative
offices), as well as individuals-entrepreneurs
who do not have the status of a legal entity.
In the legal literature, there are different
approaches to the term “legal form of man-
agement”. As a rule, the legal form is consid-
ered as “a set of interconnected elements
(characteristics)”, “a set of requirements for a
certain type of organization” [3], “a way of in-
ternal organization of corporate relations, as
well as to a certain extent the external mani-
festation of connections” [4], “a set of organ-
izational elements established by the legis-
lative norms” [5], “the order of organization
and activity of a legal entity” [6], “a certain
model based on which its activities will be
conducted in the future” [7]. V.M. Yermolen-
ko, researching the specific features of legal
forms of private agricultural production, em-
phasized the combination of two constituent
elements: “organizational form” and “legal
form” and proposed to define “the organiza-
tional and legal form of a private agricultur-
al enterprise as an optimal combination of
structural subdivisions formed by unification
means of production and human labour with-
in enterprises of a certain type for the pro-
duction, processing, and sale of self-produced
agricultural products (organizational form),
established and regulated by the correspond-
inglaw and local legal norms (legal form)” [8].
Summarizing the available approaches to the
legal form of business, M.R. Avetysian sub-
stantiated that the legal form of management
constitutes a legal model of economic activity,
the content of which consists of interrelated
organizational and property elements [9].
Analysis of the legislative definition and
doctrinal approaches to the legal form of a
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legal entity suggests that its choice is deter-
mined by such factors as the purpose and
subject of the future form of business; com-
position and number of participants, their
influence on the activity of the business en-
tity; legal status of the participants, scope of
property rights and obligations of the partic-
ipants; specific features of the legal regime
of property (requirements for the minimum
size of the authorized capital and the forma-
tion of other economic funds, the presence,
or absence of restrictions on the alienation
of a share in the capital); specific features of
land legal relations; system of management
bodies; features of taxation, etc.

According to Article 45 of the Econom-
ic Code of Ukraine, entrepreneurship in
Ukraine is conducted in any legislatively pre-
scribed organizational forms, at the choice
of the entrepreneur. According to the Law of
Ukraine “On State Registration...” (Part 2, Ar-
ticle 16), the legal form of a legal entity is de-
termined per the classification of legal forms
of business, approved by the central body of
executive power, which ensures the forma-
tion and implementation of national policy
in the field of technical regulation.

Among the legal forms of management
that are provided for by the state classifier,
the following can operate in the agricultural
sector: a farm, a private enterprise, a collec-
tive enterprise, a state enterprise, business
companies, a holding company, an agricul-
tural production cooperative, an agricultur-
al service cooperative, an individual-entre-
preneur. Agrarian legislation consolidates
in separate laws the special legal status of
farms, collective agricultural enterprises
and agricultural cooperatives. Other forms
of management operate based on general

legislation, which does not consider the spe-
cific features of the agricultural sector. Thus,
the development of market relations and
the country’s agricultural potential gave an
impetus to the creation of new agricultur-
al formations, which were integrated into
holding-type associations in the process
of functioning. Modern agricultural hold-
ings operate according to the principles of
specialization, concentration, automation,
diversification with a closed production cy-
cle [10], but there is no special legislative
regulation of their activities. The legal and
economic literature proves the need to de-
velop and adopt a special law of Ukraine “On
Agricultural Holding Companies (Agricultur-
al Holdings) in Ukraine” [10; 11].

The Law of Ukraine “On Collective Ag-
ricultural Enterprise” stipulates the legal
status of collective agricultural enterprises,
while the State Classifier contains a clause
that “the current legislation does not pre-
scribe the creation and state registration of
new enterprises and organizations with such
legal forms”. This contradicts both the norms
of the Law of Ukraine “On Collective Agricul-
tural Enterprise” and the norms of the Eco-
nomic Code of Ukraine and indicates that the
principle of equality of ownership and man-
agement in agriculture is violated in Ukraine.
According to the Preamble of the Law of
Ukraine “On Collective Agricultural Enter-
prise”, which was amended in 2012, - the
law guarantees the inadmissibility of state
interference in the implementation of the
economic functions of a collective agricultur-
al enterprise, restriction of its rights and in-
terests by state authorities. The law ensures
equal rights of collective agricultural enter-
prises with state-owned enterprises, farms,
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and other business entities. According to
Article 31 of the Economic Code of Ukraine,
the prohibition of the creation of new enter-
prises or other organizational forms of busi-
ness in any sphere of economic activity, as
well as the establishment of restrictions on
the implementation of certain types of eco-
nomic activity or the production of certain
types of goods to limit competition is recog-
nized as discrimination of economic entities
by authorities. Guarantees of the rights of the
collective agricultural enterprises (CAE) are
consolidated in Articles 47 and 62 of the Eco-
nomic Code of Ukraine, according to which
the state guarantees everyone, regardless of
their chosen legal form of entrepreneurial
activity, equal rights and equal opportunities
for attracting and using material, technical,
financial, labour, information, natural, and
other resources, and equal responsibilities.
Furthermore, Article 63 “Types and organi-
zational forms of enterprises” stipulates that
enterprises operating based on collective
ownership (collectively owned enterprise)
may operate in Ukraine. Although there is no
legal ban on the creation of a CAE, the reg-
istration and functioning of a legal entity in
such a legal form has not been carried out in
practice recently. This is explained by a num-
ber of conflicts and gaps contained in the Law
of Ukraine “On Collective Agricultural Enter-
prise” (regarding the legal regime of the prop-
erty of the CAE, the legal regime ofland, issues
of membership, internal management, etc.)

According to the Law of Ukraine “On
Farming” dated June 19, 2003, farming is
defined as a form of entrepreneurial activ-
ity of citizens who have expressed a desire
to produce marketable agricultural prod-
ucts, to carry out their processing and sale
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for obtaining profit on land plots provided
to them as ownership and/or use, including
for rent, for farming, commodity agricultural
production, private rural farming, in accord-
ance with the law. The Preamble of the Law
emphasizes that this is a progressive form
of entrepreneurial activity of citizens in the
field of agriculture of Ukraine. As of Octo-
ber 1, 2021, the number of farms in Ukraine
was 48,609 (excluding the temporarily occu-
pied territory of the Autonomous Republic
of Crimea and the city of Sevastopol). This
is evidenced by the data of the State Statis-
tics Service. It is reported that in 2021, 806
farms were created in Ukraine [12].

In the early 1990s, when the farming
movement in Ukraine was being restored,
the progressiveness of such a legal form
was ensured by providing rural farms with
land plots with an area of more than 50
hectares. After the allocation of agricultur-
al lands and the opening of the land mar-
ket, land relations in farms acquired a new
meaning. Therewith, the family nature of
farms allows asserting that this legal form
stays a priority not only in Ukraine, but also
in the world. Ukraine has prepared a draft
law on recognizing farms as the basis of the
agricultural structure of Ukraine. On No-
vember 23, 2018, the Constitutional Court
of Ukraine recognized the Draft Law in the
case concerning the agrarian system of
Ukraine (Opinion No. 4-v/2018) on Novem-
ber 23, 2018 as constitutional, and issued
an Opinion in the case based on the con-
stitutional appeal of the Verkhovna Rada
of Ukraine regarding the compliance of the
draftlaw on amendments to Article 41 of the
Constitution of Ukraine concerning the im-
plementation rights of Ukrainian citizens to




land, preservation of ownership of agricul-
tural land in the hands of Ukrainian citizens
and sustainable development of villages
based on farms (reg. No. 6236) according to
the requirements of Articles 157 and 158 of
the Constitution of Ukraine. The declaration
on the rights of farmers and other people
working in rural areas was approved on De-
cember 17,2018. The UN General Assembly
has declared the next ten years the decade
of family farming in the world. The right to
land is recognized as the main right of the
peasants as a fundamental human right that
provides means of livelihood and serves as
the basis for the exercise of all other rights
of the peasants, and its observance is guar-
anteed by the state. Ukraine voted at the UN
General Assembly for this declaration but
has not yet ratified it [13].

The presence of numerous court cases,
including the legal opinions of the Supreme
Court regarding farming as a separate legal
form, indicates the need to improve the leg-
islation on farms. Thus, by the Resolution
of the Cassation Commercial Court of the
Supreme Court of August 8, 2018 in case
No. 911/3215/17 [14], it was determined
that a farm according to its legal form is nei-
ther a business partnership nor an institu-
tion nor a production cooperative, but cre-
ated as a legal entity in the form of a farm as
prescribed by the Law of Ukraine “On Farm-
ing”. Since the Law of Ukraine “On Farming”
contains numerous gaps regarding the le-
gal basis of membership, internal manage-
ment, property and land relations, termi-
nation of farming, etc., the Supreme Court
formulated legal opinions on the specified
issues in the following resolutions: Resolu-
tion of the Cassation Commercial Court of
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the Supreme Court of Ukraine dated March
7,2018 in case No.911/436/17 [15]; Res-
olution of the Grand Chamber of the Su-
preme Court of Ukraine dated February
18, 2020 in case No. 918/335/17 [16];
Resolution of the Grand Chamber of the
Supreme Court of Ukraine dated June 23,
2020 in case No. 922/989/ [17]; Reso-
lution of the Grand Chamber of the Su-
preme Court of Ukraine dated November
20, 2019 in case No. 368/54/17 [18];
Resolution of the Cassation Civil Court
of the Supreme Court dated March 18,
2020 in case No. 390/43/18-1; [19] etc.

Conclusions

Thus, based on the conducted study, the fol-
lowing conclusions can be drawn. A clear
definition and legislative consolidation of
legal forms of agricultural production is of
great practical importance, since it will con-
tribute to the free choice of the form of im-
plementation of entrepreneurial activity in
the agricultural sector. The development of
agricultural legal relations in the sphere of
legal forms indicates the multitude of busi-
ness entities in the agricultural sector and
the discrepancy between the legislation on
legal forms of agricultural production and
modern realities. The legal literature and
legislation do not have a unified approach to
the concept of the legal form of management.
Types of legal forms are consolidated in the
sub-legislative act of the regulation, which
contradicts the norms of agricultural legis-
lation. The imperfection of agricultural leg-
islation on legal forms leads to an increase in
the role of acts of judicial authorities in reg-
ulating agricultural legal relations concern-
ing legal forms of agricultural production.
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AHomayis

TemaTuka JOCJaiJKeHHs MoJsAraja B aHaJjizaX OKpeMHUX Mpo6seM opraHisalilHo-
npaBoBux ¢GopM rocnojaproBaHHA B arpapHii cdepi. MeTorw JocuaijxkeHHs €
BUOKpEMJIEHHSI Ta XapaKTepUCTHKAa OCHOBHUX TeHJIeHLid pO3BUTKY OpraHisauiiHo-
npaBoBUX QopM, aHai3 npobJseM opraHisaniliHo-npaBoBUX GopM BeJleHHS arpapHoro
BUpPOOHUILTBA Ta GOPMYJII0OBaHHS NPOMNO3ULIiHM 100 IX BUpilleHHs. B Xo4i npoBeeHHs
Jlocii>keHHsT 6y/10 BU3HAYEHO OCHOBHI TeHJeHIIil pO3BUTKY opraHisaliiiHo-npaBoBUX
dopm YkpaiHM B acmekTi Aeperynasmii MmiNpUEMHUIBKOI MisJBHOCTI Ta BiAKPUTTS
PHHKY 3eMeJib CiJIbCbKOI0CIOJapChbKOro NpusHayeHHA. Takox 6y/JI0 pO3KPUTO POJib Ta
3HaueHHH, BUJ Y, 3aKOHO/aByi Ta JIOKTPUHAJIbHI MiIX0/AU [0 BU3HAUYEeHH OpraHisaniliHo-
npaBoBoi ¢opMU arpapHoro BUpo6HULTBA. Ha mificTaBi aHai3y opuanydHOI IiTepaTypy,
Hal[lOHAaJIbHOTO 3aKOHOJAABCTBA Ta NPaKTHUKU HOro 3acTOCYBaHHS INpOaHaJi30BaHO
npo6JsieMU OKpeMHUX opraHisaniiHo-npaBoBUX $OpPM BeJleHHS arpapHOro BUPOGHUITBA
(bepMepcbKUX rocrnofapcTB, KOJEKTHBHUX CilibCbKOTOCHOAAPCHKUX MiANPUEMCTB Ta
in.). 3rigHo 3 pe3yabTaTaMU CTATTIi, 6y/10 BUSBJIEHO, 1110 B YKpaiHi NOPYIIYETHCSA MPUHLUIT
piBHOCTi popM BJyIacHOCTI Ta rocrno/jlaproBaHHsA ¥ CiJibcbKOMY rocrnoapcTsi. [IpioputeTHe
NpaKTU4YHe 3HauYeHHd Ma€ BU3HA4YeHHA Ta 3aTBepJKeHHA Ha 3aKOHOJaB4YOMY DpiBHI
opraHisalifiHO-NpaBoBUX GOpPM CIpaBu 3eMeJIbHOTO BUPOOHHUIITBA, aJKe Iie NOCIpHUse
BUOOpPY 3 KaTeropiii ¢opmMu NpoOBOAKEHHS MiANPUEMHHUIIbKOI AisIIBHOCTI y arpapHii
coepi. MaTepianu cTaTTi MOXKYTh CTAaHOBUTH NPAKTUYHY LiHHICTBH AJs MOJaJbLIINX
JOCIITHUKIB, a TAKO BUCTYNATH BaXKJIMBUM PECYpPCOM B AKOCTI BUPILIEHHA aKTyaJIbHOI
npo6JieMy, sika 6yJ/1a npeJcTaBJeHa B TeMaTHLi CTATTI

Knawyoei caoea: nprupoopecypcHe NpaBo, NIPpUPOLOPECYPCHI IPaBOBIJHOCUHHU, IPUPOJHI
pecypcy, KaiMaTU4YHI pecypcH, KJaiMaT
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for estimating the suitability of land (soils) and establishing zones for the production of
organic products and raw materials”, and issues related to legal editing and supplementing
requirements regarding land for organic production. This paper analyses the current state
of legal support for estimating the suitability of land for organic agricultural production.
It was found that in contrast to the previous legislation in the field of organic production,
circulation, and labelling of organic products, the current Law of Ukraine No. 2496-VIII
“On Fundamental Principles and Requirements for Organic Production, Circulation, and
Labelling of Organic Products” dated 10.07.2018 does not prescribe an estimation of the
suitability of agricultural land plots to produce organic goods. There are no requirements
for such an estimation in the sub-legislation governing this sphere of public relations. As a
result, the first step to regulating the estimation of agricultural land for organic production
is to conduct agrochemical certification of land to be used for organic production. This
element is a fundamental way to figure out the soil quality indicators. It is proposed to
amend Part5 of Art. 37 of the Law of Ukraine “On Land Protection”; Clause 3 of the Procedure
for Certification of Organic Production and/or Circulation of Organic Products, approved
by Resolution No. 1032 of the Cabinet of Ministers of Ukraine dated October 21, 2020;
clauses 1.5 and 1.6 of the Procedure for maintaining the agrochemical passport of the field,
land plot, approved by the Order of the Ministry of Agrarian Policy and Food of Ukraine
No. 536 dated 11.10.2011. The introduced innovations will allow objectively estimating
the qualitative state of such lands and will serve as a guarantee for organic crop production

Keywords: soil, land plot, agricultural land, organic products, organic agricultural production,
legal support, agriculture, soil quality

Introduction

Organic production in Ukraine is becoming
increasingly popular as a fairly promising
and profitable area of agricultural activity.
Currently, there is a steady trend towards
increasing the area of land used in this sec-
tor. According to the latest published data
(as 0f 2019), this is 467,980 hectares, which
is 1.1% of the total area of agricultural land
in Ukraine [1]. For objective reasons, the
use of land as the main means of organic
crop production and the spatial base in or-
ganic animal husbandry is an integral con-
dition for organic production. Moreover, to

obtain organic products that would meet
their quality and safety requirements, such
lands must have certain qualitative charac-
teristics. However, despite the presence in
Ukraine of a large body of legislation that
governs production relations, circulation,
and labelling of organic products (and this
legislation generally meets international
standards, which researchers substanti-
ated in their studies [2]), there are a num-
ber of yet unresolved issues that concern
legal consolidation of requirements con-
cerning land for organic production, the
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procedure for determining their quality
characteristics, etc. This gap can be filled
through the improvement of regulatory
prescriptions, the basis of which should
be the results of scientific research, which
determines the relevance of this paper.

The issue of statutory regulation of con-
firming the qualitative characteristics of
land for organic agricultural production has
repeatedly attracted the attention of law-
yers and has been INVESTIGATED by such
scientists as V.I. Andreitsev, 0.V. Hafurova,
T.H.Kovalchuk, P.F. Kulynych, V.Yu. Urkevych,
R.A. Tsyliuryk, M.V. Shulha, and others.

The purpose of this paper was to inves-
tigate the current state of legal support for
estimating the suitability of land for organic
agricultural production, analyse the current
scientific opinions, and develop proposals
for improving legislation in this area.

Results and Discussion

The current Law of Ukraine No. 2496-VIII
“On the Fundamental Principles and Re-
quirements for Organic Production, Circu-
lation, and Labelling of Organic Products”
dated 10.07.2018 does not prescribe the
estimation of the suitability of agricultural
land to produce the organic products, being
limited only to establishing the duration
of the transition period in relation to land
plots for organic crop production (Arti-
cle 25). There is also no regulation of this
issue in the Procedure (detailed guidelines)
for organic production and turnover of or-
ganic products, approved by Resolution of
the Cabinet of Ministers of Ukraine No. 970
of 23.10.2019. As the required information

Law. Human. Environment. 2021. Vol. 12, No. 4

about the lands designated for activities
to be specified by the business entity that
intends to switch to organic production
and/or engage in the circulation of organ-
ic products, the Procedure for Certification
of Organic Production and/or Circulation
of Organic Products, approved by the Reso-
lution No. 1032 of the Cabinet of Ministers
of Ukraine dated October 21, 2020 includes
only the land area and location.

Instead, Art. 23 of the currently invalid
Law of Ukraine “On the Production and Cir-
culation of Organic Agricultural Products
and Raw Materials” prescribed the oblig-
atory estimation of the suitability of land
(soil) for organic products and raw mate-
rials, which should be performed by the
central body of the executive power, which
implements the national policy on the state
supervision (control) concerning environ-
mental and land protection [3].

The Procedure for Estimating the Suit-
ability of Land (Soils) for Organic Products
was to be approved by the Cabinet of Min-
isters of Ukraine. However, as V.Y. Urkevych
correctly noted, despite the urgent need to
develop and approve such a document as
the basis for recognizing the corresponding
agricultural production as organic, it was
never adopted, staying at the draft level [4].
Additionally, back in 2014, together with
the above-mentioned Procedure, “Criteria
for the quality of lands (soils), their suitabil-
ity for organic products and raw materials,
suitability for specific crops” [5] were draft-
ed, which were also not adopted.

According to T.H. Kovalchuk [6], and the
author of the present paper agrees with this




opinion, the factual absence of legal regula-
tion concerning the estimation of suitability
ofagriculturalland plotsfororganicproducts
of plant origin, which in its essence should
act as a proper guarantee for the production
of such goods, negates the guarantee itself.
In the scientific literature, various pro-
posals have been put forward to solve this
issue: the provision of a corresponding arti-
cle in Chapter 5 of the Land Code of Ukraine,
which defines the legal regime of agricul-
tural land [7]; the inclusion of a separate
section called “Organic lands” in the Land
Code of Ukraine [8]; the implementation
of mandatory certification of such lands
through a system of certificate organiza-
tions to ensure that the state of organic land
meets the criteria to produce organic and
environmentally safe products, etc. [9].
Within the framework of the study of
the legal regime of land used for organic
farming, in addition to indicators of soil and
plant quality, M.V. Shulha offered to base
the estimation of the suitability of land for
organic agricultural production on the re-
moteness of land plots from sources of pol-
lution, i.e., industrial enterprises, objects
that can pollute the environment with any
dangerous substances, highways, etc.; the
content of pollutants in the soil [10]. All
these criteria were considered in the men-
tioned draft Procedure for estimating the
suitability of land (soils) and establishing
zones to produce organic products and raw
materials (item 4 of the draft) [5]. Further-
more, M.V. Shulha noted that the basis for
estimating the suitability of land for this
purpose should be the “data of agrochemical
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certification of agricultural land, since its
task is precisely to determine the indica-
tors of the quality condition of the soil, its
changes over the economic activity, as well
as conditions for the rational use of or-
ganic fertilizers, conditions for protection
from pollution and restoration of soil fertil-
ity” [10]. Again, item 5 of the draft Proce-
dure [5] prescribed the use of data from the
last round of agrochemical certification of
land and other soil cover surveys conducted
over the pasttwo years to estimate the suita-
bility of land. And the list of documents that
applicants had to submit for an opinion on
the suitability of land for organic products
and raw materials included an agrochem-
ical passport of the field, land plot (para-
graph item of the draft Procedure [5]). This
aspect should be covered in more detail.

Currently, agrochemical -certification
of land according to Article 1 of the Law
of Ukraine No. 963-1V “On State Control
Over the Use and Protection of Land” dat-
ed 19.06.2003 involves “mandatory agro-
chemical survey of soils with the issuance
of an agrochemical passport of the field,
land plot, which records the initial and cur-
rent levels of providing nutrients to soils,
the levels of their contamination with toxic
substances and radionuclides”. According
to the Law of Ukraine No. 962-IV “On Land
Protection” dated June 19, 2003, the data of
the agrochemical passport of the land plot
are considered for economic stimulation
of the implementation of measures regard-
ing the use and protection of land and in-
creasing soil fertility (Art. 27); establishing
indicators of the intensity of agricultural
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land use (Art. 34); transfer of ownership
or provision for use, including for rent, of a
plot of land, change of the owner of a plot
of land or land user, a monetary assessment
ofland, determining the amount of payment
for land, control over the state of soil fertil-
ity (Art. 37); soil monitoring on agricultural
lands (Art. 54). According to the latest legal
norm, as well as item 1.5. of the Procedure
for Maintaining an Agrochemical Passport
of a Field, Land Plot, approved by the Or-
der of the Ministry of Agrarian Policy and
Food of Ukraine No. 536 dated 11.10.2011,
agrochemical certification of arable land is
conducted every 5 years, hayfields, pastures
and perennial plantings - every 5-10 years.

Evidently, the current legislation does
not contain special instructions on the man-
datory agrochemical certification as a condi-
tion for recognizing land as suitable for use
in organic agricultural production. Further-
more, the author of this paper agrees with
0.V. Hafurova that “currently we can observe
quite negative trends in the Ukrainian land
legislation, which are aimed at abolishing
agrochemical certification of land”. Hafurova
points out potential changes in land legisla-
tion concerning the abolition of the obliga-
tion to develop an agrochemical passport
when transferring a land plot to ownership
and use [11]. The changes did take place -
the Law of Ukraine No. 1423-IX “On Amend-
ments to Certain Legislative Acts of Ukraine
on Improving the Management System and
Deregulation in the Field of Land Relations”
dated 28.04.2021amended the Article 37 of
the Law of Ukraine “On Land Protection” with
part seven of the corresponding content.

Law. Human. Environment. 2021. Vol. 12, No. 4

Conclusions

The author of this paper, fully sharing the
above positions of scientists regarding the
need for agrochemical certification of agri-
cultural land as one of the basic measures
for determining the qualitative composition
of soils, proposes as one of the steps to reg-
ulate the estimation of agricultural land for
organic production, to establish the obliga-
tion to conduct agrochemical certification
of land on which organic crop production
activities are planned. Therewith, to oper-
ate with relevant data, the author propos-
es to determine the terms of agrochemical
certification of such lands no later than one
year before the submission of an application
for certification of organic production. For
this, it proposed to amend Part 5 of Art. 37
of the Law of Ukraine “On Land Protection”;
Clause 3 of the Procedure for Certification
of Organic Production and/or Circulation
of Organic Products, approved by Resolu-
tion No. 1032 of the Cabinet of Ministers
of Ukraine dated October 21, 2020; clauses
1.5 and 1.6 of the Procedure for maintaining
the agrochemical passport of the field, land
plot, approved by the Order of the Ministry
of Agrarian Policy and Food of Ukraine No.
536 dated 11.10.2011. This allows objec-
tively estimating the quality of such lands
and will serve as a guarantee of the produc-
tion of organic plant-based goods.

Further scientific research in the field
under study should focus on the develop-
ment and regulatory consolidation of crite-
ria for the quality of land (soils) suitable for
growing individual agricultural crops in or-
ganic production of plant-based goods.
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OuiHkKa NpuaaTHOCTI 3eMeJib AJI1 OPraHiYHOro
CiJIbCBKOTOCNOAapChbKOro BUPOOGHULTBA:
OKpeMi aclieKTH NPaBOBOro 3a6e3ne4yeHHs

Tamapa CepriiBna HoBak
Kanguaat puUuiHUX HayK, JOLEHT
HanioHanbHUM yHIBEpCUTET GiOpecypciB i NPUPOJOKOPHUCTYBAaHHS YKpaiHU
03041, By ['epoiB O60poHny, 15, M. KuiB, Ykpaina

AHomayis

[nesiopraniuHOro BUpOGHUIITBA (3eMJIepO6GCTBA) 0JISITA€y NOBHIHM BiAMOBI Bifj3acTOCyBaHHS
reHeTU4HO MojudikoBaHux opraHismiB (I'MO), anTu6ioTHKIB, OTpyTOXiMikaTiB Ta
MiHepa/JIbHUX A0OPpUB. Lle MpU3BOAUTH 10 MiBUIIIEHHS PUPOAHOI 6i0/10TIYHOT aKTUBHOCTI
y I'PYHTi, BiiHOBJIeHHs 6a/laHCy MOXXWBHUX PEYOBUH, MiJCUJIIOIOTHCSA BiJHOBJIIOBAJbHI
BJIACTUBOCTi, HOPMaJi3yeTbCi po6GOTA KUBUX OpraHi3MiB, BifOyBaeTbcs mpupict
rymycy, i Ik pe3y/nbTaT — 36iJbLIEHHS YPOXKANMHOCTI Ci/IbCBKOrOCMOAAPCbKUX KYJIBTYD.
Pe3ysbTaTOM OpraHiuyHOTO BUPOGHUIITBA € €KOJIOTiYHa Oe3levHa MPOJYKIif, BibHA Bif
'MO Ta HeBJIaCTUBUX NPOAYKTAaM XapyyBaHHfA XIMIYHUX eJieMeHTIB. lzesd opraniyHoro
3eMJIepOOCTBA € MOMYJSIPHOIO Y 6araTboxX KpaiHax CBiTY, B TOMYy 4ucii y EBpomi. Y 3B’A3Ky
3 UM JaHa CTaTTA CIpsAMOBaHa JAOCJII[PKeHHsS NPUJAATHOCTI 3eMeJb [Jis NPOBOJKEHHA
OpraHi4HOI0 Ci/IbCbKOr0CIOAAapPChbKOT0 BUPOOHUILITBA. A TaKOX TeMa NoTpe6ye PO3KPUTTA
0OI'PyHTYBaHHS BXKe 100yl0BaHMX HAayKOBUX I10JIOXKEHb Ta CTBOPEHHSA peKOMeH/Jallil 111010
MOJiepHi3yBaHHsI 3aKOHO/JIABCTBA y AaHiil ranysi. [IpoBifHUM MeTOJOM JJis JOCTiAKEeHHS
i€l mpo6seMy € MmigxiA y migHATTI f0 yBaryu nporajiuH y 3akoHiB «[Ipo BUpOGHULITBO Ta
00ir opraHiuHol CiJIbCBKOTOCIIOAAPChKOI MPOAYKIii Ta CHpOBUHUY, «[I[p0 0XOPOHY 3eMeJIby,
B mnpoekTi “[lopsiiKy OLIHKM NPUAATHOCTI 3eMesib (IPYyHTIB) Ta BCTAHOBJIEHHS 30H
BUPOOHHUIITBA OPraHiyHOI NPOAYKLii Ta CUPOBMHU” Ta MUTaHb, IKi CTOCYIOThCS IPABOBOTO
peJilaryBaHHsl Ta JOMNOBHEHHS BHMOI I10J0 3€MeJb [iJIl OpraHiYHOTO BHPOGHUITBA. Y
CTaTTi NpOBeZieHO aHaJli3 Cy4yacHOI'o CTaHy NPaBOBOro 3ab6e3nedyeHHs OLIHKY IPUAATHOCTI
3eMeJb [JIf1 BeJleHHs1 OPraHivYHOIo CiJIbCbKOrOCIMOAapCbKOr0 BUPOOHHMITBA. BH3HaueHo,
I0 Ha BiMiHY BiJj momnepejHbOr0 3aKOHOJAABCTBA y cdepi opraHiuHOro BUPOOGHUIITBA,
06iry Ta MapKyBaHHs oOpraHiuyHol npoaykuil, YyuHHUNW 3akoH YkpaiHu «IIpo ocHOBHi
NPUHLMOM Ta BUMOIHM JI0 OpraHi4YHOro BUPOGHUILTBA, 00iry Ta MapKyBaHHs OpraHiqHoi
npoaykuii» Big 10.07.2018 p. Ne 2496-VIII He nepenb6adae OLiHKM NPUAATHOCTI 3eMebHUX
JIJISTHOK CiJIbCbKOTOCIOapChKOro MPpHU3HaY€eHHs [JIJ1s1 BAPOOHUIITBA OPraHiuyHOl NPOgYyKLii.
BigcyTHi BUMOry 10 Takoi OLIHKU W y MiZI3aKOHHUX HOPMAaTHBHUX aKTaX, 110 PEryJr0Th
o chepy CycniJibHUX BiJHOCHMH. Y pesyibTaTi, NepliMM KpPOKOM /0 BperyJloBaHH:A
npouecy OLHKHA 3eMeJsb CiIbCbKOIOCIOJApChbKOTO IMPU3HA4YeHHA [Jif  OpraHiyHoro
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BUPOOHUIITBA HEOOXiIHO 000B’I3KOBO NPOBOJUTH arpoxXiMiyHy MacrnopTH3allilo 3eMeJlb,
Akl OyfyTb BHUKOPUCTOBYBAaTHCh JJs JislJIbHOCTI OpraHiyHOro BUpOOGHUITBA. /JlaHuU
eJleMeHT € QyH/JaMeHTaJbHUM CII0CO60M JIJIf 3'ICyBaHHSA OKa3HUKIB JOOIPHOCTI I'pyHTIB.
3anmponoHOBaHO BHECTH JONOBHEHHA 10: 4. 5 cT. 37 3akoHy YKkpainu «IIpo 0XxopoHy 3eMeiby;
. 3 [lopsaaky cepTudikalii opraHiyHoro BUpo6GHUITBA Ta/ab0 06iry opraHidyHoi npogyKIiii,
3aTBep/pKeHoro noctaHoBoto KabineTy MinicTpiB Ykpainu Bif21.10.2020 p. Ne 1032; .. 1.5
Ta 1.6 [lopsAAKy BeleHHsI arpOXiMiYHOI0 MAaCMOPTa 10J1, 3eMeJIbHOI JIJISTHKH, 3aTBePKEHOT 0
Haka3oM MiHicTepcTBa arpapHol NOJITUKK Ta NPOLOBOJAbLCTBA YKpalHu Big 11.10.2011 p.
Ne 536. BuHeceHi HOBOBBe|eHHSI [J03BOJISITh 00'EKTHBHO OLIiHIOBATH SIKICHUHM CTaH TaKMX
3eMeJib Ta CAYTYBaTUMYTh rapaHTi€0 BUPOOHUILITBA OpraHiyHOI NPOoAYKIil POCIUHHUITBA

Karouoei ca08a: TpyHT, 3eMeJibHA JiJITHKA, 3eMJIi CiJIbCBKOTOCIOAAPCHKOr0 NPU3HAYEHHH,
opraHiuHa TNpOAYKLis, oOpraHiyHe CiJIbCbKOrocnojapcbke BHUPOOHUIITBO, IpaBoOBe
3abe3nevyeHHs, CiibCbKe I'oCII0/1apCTBO, IKICTh I'PYHTIB
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receive environmental information are investigated. Examples of protection of the violated
right of access to environmental information are given. To exercise the right to information,
it is important not only to have the norms consolidated in the legislation, but also to have a
system of guarantees and opportunities for their implementation, which should be provided
by public authorities. International legal instruments establish only general approaches to
the protection of rights, and their further development and consolidation is undoubtedly
the responsibility of national bodies. However, over time, approaches to understanding
environmental information, expanding its list, and subjects who have the right to receive it
change, and therefore work in this area should continue for a wider opportunity to exercise
the right of access to such information. The materials of this paper are of practical value for
persons who were denied or made difficult in any form to obtain the desired information,
having the right to do so per Article 50 of the Constitution of Ukraine, which stipulates that
every person is guaranteed the right to free access to information about the state of the
environment

Keywords: environmental law, right of access to environmental information, guarantees of
the right of access to environmental information, international legal guarantees of the right

of access to environmental information

Introduction

With the development of public relations
since the mid-20" century, a special role has
been given to environmental human rights
in the international arena, which include the
right to access information about the state of
the environment. Numerous international
documents stipulate that information about
the state of the natural environment, events,
and phenomena related to it is open and not
subject to restrictions. However, in practice,
there is sometimes resistance to providing
such information to the interested public.
To protect the interests of each individual,
current and future generations who want
to live in a safe environment, international
legal documents provide numerous guaran-
tees that allow them to effectively protect
their rights at the stage of collecting infor-
mation about the state of the environment,

since access to information is not an end in
itself, but the latter is a necessary condition
for high-quality public involvement in envi-
ronmental decision-making and protection
of violated rights.

The purpose of this study is to analyse
the system of guarantees in the implemen-
tation of the right to access environmental
information, which are consolidated in in-
ternational documents, and the state of im-
plementation of these norms in Ukrainian
legislation.

Results and Discussion

Everyone has inalienable rights that are pre-
scribed in international and national legisla-
tion. Thus, on December 10, 1948, the Gen-
eral Assembly of the United Nations adopted
the first international legal document that
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proclaimedbasichumanrightsandfreedoms-
the Universal Declaration of Human Rights.

The provisions of the Declaration re-
ceived their further development in many
international documents: the Convention on
the Protection of Human Rights and Funda-
mental Freedoms, the International Cove-
nant on Economic, Social, and Cultural Rights,
the International Covenant on Civil and Po-
litical Rights, the Convention on Access to
Information, Public Participation in the Deci-
sion-Making Process and Access to Justice on
Issues Related to the Environment, etc. These
documents are mandatory for the countries
that have ratified them, including Ukraine,
and are part of the national legislation.

The norms prescribed in them have
found their further consolidation in Ukrain-
ian legislation, specifically in the Constitu-
tion of Ukraine, the provisions of which are
rules of direct action. This means that a per-
son whose rights or interests are violated
can file a claim with the court, referring only
to the relevant provisions of the Constitu-
tion of Ukraine, while the absence of special
legislation that would govern legal relations
between the parties in detail is not an ob-
stacle to the protection of violated rights.

At the same time, the consolidation of
personal rights and freedoms in legislation
is an important, but not the only sign of le-
gal order in society.

To guarantee the opportunity to enjoy
all human and civil rights and freedoms,
the state must ensure the implementation
of constitutional rights and freedoms, cre-
ate a suitable mechanism for guaranteeing
them [1]. The main element of this system
is guarantees, which constitute numerous

particular means by which citizens can
effectively exercise their rights and free-
doms, protect them and secure them from
offences. Their main purpose is to provide
everyone with equal legal opportunities to
acquire, exercise, secure, and protect sub-
jective rights and freedoms.

The role and significance of guarantees
of individual rights and freedoms is deter-
mined by the fact that they are essential
factors in the economic, political, legal, cul-
tural, and other spheres of society, create
conditions for the real possibility of exercis-
ing individual rights and freedoms [2].

Based on the interpretation of this
word, to guarantee means to give an assur-
ance in something, to protect [3].

From a legal standpoint, scientists
P.M. Rabinovych and M.I. Khavroniuk define
guarantees of human and civil rights and
freedoms as conditions and means, prin-
ciples and norms that ensure the exercise,
security, and protection of these rights, are
the key to fulfilment of duties assigned to
the state and other subjects of legal rela-
tions to exercise the constitutional rights
and freedoms of human and citizen [4].

A.M. Kolodii and A.Yu. Oliinyk indicate
that the guarantees of fundamental rights
and freedoms can be characterized as a
system of norms-principles, conditions
and means that collectively ensure the ex-
ercise of constitutional rights, freedoms,
and legitimate interests of a person and a
citizen [5].

Considering the broad concept of this
category, there are different approaches to
classifying guarantees of human rights and
freedoms.
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The most common opinion on the clas-
sification and content of guarantees is the
opinion of M.V. Vitruk, according to which
all guarantees of rights and freedoms are di-
vided into general social (general) and legal
(special). General guarantees are objective
material and spiritual conditions for the ex-
ercise of fundamental human rights and le-
gitimate interests. These include economic,
political, social, and spiritual guarantees [6].

Similar opinion is shared by P.N. Rab-
inovych, who divides guarantees of rights
and freedoms into general social and spe-
cial ones. To the general social guarantees,
he refers economic, political, spiritual, and
ideological ones. Special guarantees are le-
gal norms established by the state that are
aimed at ensuring human rights, as well
as practical activities on the application of
these norms and law enforcement acts of
the corresponding authorities [7].

This position is also defended by V.F. Po-
horilko, who divides guarantees into two
main groups: general social and legal. In
turn, among the general social guarantees,
the scientist distinguishes between politi-
cal, economic, social, and spiritual (cultur-
al) guarantees, i.e., according to the social
systems - political, economic, social, cul-
tural (spiritual), which have developed and
function in society [8].

This study considered only legal guar-
antees of human rights and freedoms to ac-
cess environmental information.

As for the general definition of legal
guarantees, scientists, namely P.O. Nedbai-
lo, mentions the following - means provid-
ed by law, which directly ensure the lawful
behaviour of subjects of social relations [9].

A.V. Mitskevych calls legal guarantees of
citizens’ rights the procedure for the activ-
ities of state bodies and institutions, pub-
lic organizations, aimed at preventing and
stopping encroachments on citizens’ rights,
restoring these rights and bringing those re-
sponsible for their violation to justice [10].
M.V. Vitruk understands legal guarantees as
a set of conditions and means that ensure
the factual implementation and full protec-
tion of the rights and freedoms of all work-
ers and every person [6]. V.S. Nersesiants
defines legal guarantees as a system of in-
terrelated forms and means (normative,
institutional, and procedural) that ensure
proper recognition, protection, and imple-
mentation of certain rights corresponding
to their obligations [11].

Nationally, the right to access environ-
mental information is regulated and guaran-
teed by constitutional, administrative, envi-
ronmental,and otherinformationlegislation.

Thus, according to Article 34 of the Con-
stitution of Ukraine, everyone is entitled to
freely collect, store, use, and disseminate
information in spoken, written, or in any
other form of their choice.

As for environmental information, Ar-
ticle 50 of the Constitution of Ukraine pre-
scribes that everyone is guaranteed the
right of free access to information on the
state of the environment, on the quality of
food and household items, as well as the
right to distribute it. Such information can-
not be classified by anyone.

At the same time, in terms of the pro-
tection of the violated right to free access
to environmental information, the norms of
the Constitution of Ukraine do not contain
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a special procedure for their protection. In
this case, Article 50 of the Constitution of
Ukraine makes provision for general ways to
protect violated and disputed rights, such as
judicial protection, an appeal to the Commis-
sioner for Human Rights of the Verkhovna
Rada of Ukraine, a constitutional complaint,
an appeal to the corresponding internation-
al judicial institutions or to the correspond-
ing bodies of international organizations of
which Ukraine is a member or participant,
and the use of other means of protect-
ing rights that are not prohibited by law.

Therewith, it should be considered that
international treaties, the binding nature of
which has been approved by the Verkhovna
Rada of Ukraine, are part of the national leg-
islation of Ukraine (Article 9 of the Consti-
tution of Ukraine), and therefore the norms
and guarantees prescribed in them provide
an opportunity to enrich the content of the
national legislation of Ukraine with norms
and principles that are unified and consol-
idated in international acts and reflect the
achievements of world civilization in inter-
national law.

The main international legal acts that
concern the implementation of the right of a
person and a citizen to environmental infor-
mation, guarantees of its provision should
include the following: Universal Declaration
of Human Rights; Convention on the Pro-
tection of Human Rights and Fundamental
Freedoms; International Covenant on Civil
and Political Rights; Okinawa Charter of the
Global Information Society; World Charter
of Nature [12]; Stockholm Declaration; Dec-
laration of Rio de Janeiro [13] on environ-
ment and development; Aarhus Convention

Law. Human. Environment. 2021. Vol. 12, No. 4

on access to information, public involve-
ment, and decision-making or access to jus-
tice in environmental matters [14].

Freedom of expression was given the
highest status in the Universal Declara-
tion of Human Rights by consolidating it
in the preamble as one of the four inalien-
able freedoms: “People shall have freedom
of speech and belief and shall be free from
fear and deprivation” [15]. Freedom of ex-
pression is consolidated in the Internation-
al Covenant on Civil and Political Rights as
one of the fundamental democratic values
necessary for the peaceful coexistence of
nations. Everyone is entitled to freedom
of belief and expression, which includes
the freedom to hold one’s personal beliefs
without hindrance and the freedom to seek,
receive, and impart information and ideas
by any means and regardless of national
boundaries.

The preamble of the central internation-
al regulatory document in the field of pro-
tection of environmental human rights - the
Aarhus Convention, establishes that to en-
sure the opportunity to defend the right to
live in an environment favourable for one’s
health and well-being, to fulfil this duty, cit-
izens must have access to information, the
right to take part in the decision-making
process and access to justice on issues re-
lated to the environment.

According to the Aarhus Convention,
the system of guarantees for access to en-
vironmental information covers the guaran-
tee of the right to information; ensuring that
state bodies have up-to-date environmental
information at their disposal; its openness
and accessibility; freedom of information
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exchange; protection of a person from pros-
ecution, oppression, responsibility for the
exercise of the rights prescribed by the Con-
vention; recognition of associations, organ-
izations, or groups that contribute to envi-
ronmental protection, guaranteeing free
and open discussion of socially important
issue in the field of ecology; access to justice
in the event of non-receipt, wrongful partial
or complete rejection, inadequate satisfac-
tion of the request for information; deter-
mination of alternative ways of complying
with the provisions of this Convention.

As for legal guarantees for the protec-
tion of the violated right of access to envi-
ronmental information, Article 9 of the Con-
vention makes provision for the obligation
of member states to prescribe in national
legislation such procedures that would al-
low independent and impartial review of
the decision to refuse (full or partial) to
provide information, inadequate satisfac-
tion of such an application. Therewith, pro-
ceeding from a systematic interpretation of
the Convention, a state can make provision
for both one and several ways of protection
in its national legislation. At the same time,
the Convention stipulates that the bodies to
review such decisions will have a sufficient
level of independence and impartiality to
objectively resolve disputes.

Understanding the value of information
in its relevance, the Convention prescribes
thatmember states should ensure promptre-
view of decisions, and access to justice should
be free of charge or subject to a minimum fee.

In addition, a separate way to protect
the right to information is prescribed by
the Convention to appeal decisions in an

administrative procedure, which can be
used as a means of pre-trial settlement of
a dispute. The possibility of applying other
remedies that would be adequate and ef-
fective is not excluded.

At the same time, the Convention does
not make provision for a special interna-
tional mechanism to protect violated public
rights in the field of environmental rights.
The only body that monitors compliance
with the provisions of this Convention is the
council of the parties, but it does not con-
sider individual disputes.

In this regard, the European Conven-
tion for the Protection of Human Rights and
Fundamental Freedoms (ECHR) and the
legislation of the European Court of Human
Rights, the main international controller on
these issues, are of immense importance
for the development of both freedom of ex-
pression and freedom of information. It is
the power of judicial coercion that is crucial
in the development of both the rule of law
and public relations in the field of access to
information.

Although the ECHR does not directly
make provision for the rights to a safe en-
vironment, issues of its protection are in-
creasingly being considered by the Europe-
an Court of Human Rights.

The decisions of the European Court of
Human Rights form a precedent, according
to which it is recognized that environmental
pollution is the cause of violations of funda-
mental rights of citizens, such as the right to
life, respect for private and family life. The
most typical issues of ensuring citizens’ ac-
cess to justice in matters of environmental
protection are the non-compliance with the
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terms of consideration of cases; consider-
able legal costs (duty in property lawsuits,
payment of expertise and expert services,
payment of legal aid); lack of opportunity to
obtain qualified legal and expert support; in-
sufficient awareness of judges about legisla-
tion on environmental protection (especially
international agreements) and on the rights
of citizens and non-governmental organiza-
tions in this area; “narrow” procedural legal
capacity of the public (especially in the con-
text of opportunities for the public to chal-
lenge violations of environmental legislation
in court and file lawsuits to protect the inter-
ests of an unlimited number of persons) [16].
To understand the nature of a demo-
cratic society in the field of freedom of in-
formation, one of the most important piec-
es is Article 10 of the ECHR, which holds a
guarantee of the protection of freedom of
expression and establishes that the right to
freedom of expression includes the freedom
to hold one’s opinions, receive and dissem-
inate information and ideas without state
interference and regardless of borders.
Notably, in the practice of the Europe-
an Court of Human Rights has no cases that
wouldrelate exclusivelytotheviolationofthe
right to access environmental information
by the state because access to information
is not an end in itself, but the latter is a nec-
essary condition for high-quality public in-
volvement in decision-making related to the
environment and protecting violated rights.
Thus, when considering cases in the field
of environmental protection, the court, along
with violating Article 10 of the Convention,
establishes that states do not comply with
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Articles 2 (right to life), 6 (right to a fair tri-
al), 8 (right to respect for private and family
life), 13 (right to an effective remedy) and
other articles of the ECHR.

Applying Article 10 of the Convention in
the context of access to environmental in-
formation in the case of Guerra and Others
v. Italy for the first time, [17] the European
Court of Human Rights has indicated that
freedom of information essentially prohib-
its the Government from preventing a per-
son from obtaining information that others
wished or could have communicated to the
subject concerned. However, this article
does not impose a positive obligation on the
Government to collect and disseminate in-
formation on its own initiative. Considering
this, the court concluded that Article 10 was
not violated in this case. However, the lack
of measures to reduce the level of pollution
and the risk of accidents at the factory vio-
lated the applicants’ rights to respect for life
and physical integrity.

To date, the European Court of Human
Rights has also considered several cases
against Ukraine related to environmental
protection. There are few such decisions -
these are the cases Dubetska and others v.
Ukraine [18], Hrymkovska v. Ukraine [19]
and Dzemiuk v. Ukraine [20]. In the spec-
ified cases, violations of Article 8 of the
ECHR (rights to respect for private and fam-
ily life) were established.

Conclusions

Thus, it can be concluded that to exercise
the right to information, it is important not
only to have the norms consolidated in the




legislation, but also to have a system of
guarantees and opportunities for their im-
plementation, which should be provided by
public authorities. International legal in-
struments establish only general approach-
es to the protection of rights, and their
further development and consolidation is
undoubtedly the responsibility of national
bodies. The analysis of the current national
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legislation suggests that in general, inter-
national legal norms are reflected in na-
tional regulations. However, over time, ap-
proaches to understanding environmental
information, expanding its list, and subjects
who have the right to receive it change, and
therefore work in this area should continue
for a wider opportunity to exercise the right
of access to such information.
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MixkHapoaHO-IIpaBoOBi rapaHTii peasiizanii npasBa JIOAUHUA
i rpomasssHMHA Ha eKoJIOTiYHYy iHpopMario

Aprtem IOpinoBuy Bynmak
AcnipaHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By I'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

Y crarTi migHIMaETbCA aKTyaJlbHEe NWUTAHHA 3aKpilJIEHHA y MIXKHApOJAHUX NPAaBOBUX
JIOKyMeHTax TrapaHTill peasizanii npaBa Ha gocTyn Ao iHdopmalii npo cTaH JOBKi/af.
BignmoBizHO 1,0 1bOTO, MeTa JAHOI CTATTi CIPAMOBaHa Ha PO3KPUTTS Ta aHaJli3 Mi>XHapOHO-
[IPaBOBUX HOPM, fAKi BCTAHOBJIIOIOTH rapaHTii peasisauil npasa JIIOAWHU 1 TpOMaJsaHHAHA
Ha eKoJIOTiYyHy iHpopMallio, a TaKOXK Ha AOCTYI A0 iHdopMarii mpo AisJbHICTh OpraHiB
Jlep>kaBHOI BJaZid. MeTozoM JJis JOCHAifKeHHS 1€l mpo6/jeMu € aHasli3 YHUHHOIO
HalliOHAJIbHOI'0 3aKOHOJABCTBA, 10 JAa€ 3MOrYy KOHCTATyBaTH, L0 MiXXHApOAHO-NPABOBI
HOPMH BiANIOBIJAIOTH CBOIM yMOBaM Yy HaliOHaJbHUX HOPMAaTHUBHO-IPABOBUX aKTaX.
BukJjiag 3arasibHOro Marepiajy BKJ/OYae A0 ceb6e HOPMaTUBHMUM 3MicT MibkHapojHO-
NpaBOBUX JOKYMEHTIB, L0 NpPAMO YU OINOCEPeJKOBAHO CTOCYIOTbCA peaJsidalii mpasa
JIJVHU i rpoMaZisHUHA Ha iHdopMaliito Ta iki BCTaHOBJIIOIOTh rapaHTii peasizauii npaBa Ha
exoJioriyHy iHpopmariiro, Takok 3Ha4yeHHs 3MI y BUCBiT/IeHH] [lisI/IbHOCTI OpraHiB Jiep>kaBHO1
BJaAu. [IpoaHanizoBaHO CTaH iMIJIEMEHTAlil TaKUX MIXKHAapOJAHUX HOPM y HalliOHaJIbHE
3aKOHO/,aBCTBO. 3iiCHEHO J0C/i/[PKeHHSI OKPEeMHUX [TPaBOBUX rapaHTil peasizaliii mpaBa Ha
OTpPUMaHHs eKoJjoriyHoi iHpopmalii. HaBe/jeHO NpUKJIaJ1 3aXUCTY NOPYLIEHOTO NpaBa Ha
JlocTyn jio ekoJsioriuHoi iHpopmaunii. /lis peanizanii npaBa Ha iHpopMarito BaXKJIMBUM € He
JIMILe HasABHICTb 3aKPIilJIeHUX y 3aKOHOAABCTBI HOPM, a ¥ CHCTeMa rapaHTil | MOXKJIMBOCTEN
ix peasnisalii, Aka Ma€ 3abe3nedyBaTUCA OpraHaMu My6JivyHOI Baagu. MiXkHapoJHO-NIpaBoBi
JIOKYMEHTH BCTAHOBJIIOIOTH JIMlIe 3arajbHi MiAXOAW A0 3aXMCTy NpaB, a IX NoAaabLIUN
PO3BUTOK i 3aKpimyieHHs 6Ge3mepeyHo MOKJAJAEThCA Ha HalioHa/lbHI opraHu. OgHaK, 3
IJIMHOM Yacy 3MiHIOIOThCS MiIX0AX 0 pO3yMiHHSA eKoJIoTiuHoI iHdpopMariii, po3mupeHHs ii
nepesiky, cy6’eKTiB, IKi MalOTh PaBo il OTPUMAaTH, TOMy po60Ta Ha JaHOMY HAIMPSIMKY Ma€
IPOJI0BXKYBaTUCA 33/1JIs1 LIUPILIOI MOXKJIMBOCTI peasizaniinpaBagocTyny 0 Takoi iHpopMariil.
Marepiasu cTaTTi CTAaHOBJATh NPAKTUYHY LiHHICTB g 0Ci6, AIKUM 6yJI0 BijMOBJIeHO, 260
YCKJIQZHEHO Y Oyib-SKii GOopMi oTpuMaTH GakaHy iHpopMallito, MarouM Ha Iie MPaBo 3TiAHO
3i cT. 50 KoHcTuTylii Ykpainu e nepefbadyeHo, 110 KOXHIN JI0[MHI rapaHTYEThCS MPaBo
BiJIbLHOTO JOCTyny /10 iHpopMaliil po CTaH HaBKOJIUIIHbOTO cepe/oBUILA

Kamouoei cao08a: exosioriuHe mpaBo, MpaBo Ha JOCTYI /10 eKoJIoTivHOoi iHpopmarii, rapaHTii
npaBa Ha JOCTyn [0 eKoJsioriuHoi iHdopMmalii, Mi>kHapoZHO-NIPaBOBi rapaHTil mpaBa Ha
JOCTyI 710 eKosioriuHol iHpopMmaii
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2018/2001. The paper examines the specific features of the legal regulation of bioenergy in the
European Union, analyses the concept of bioenergy and biofuels in Ukrainian and European
legislation, and highlights the main provisions of the European Union directives concerning
the promotion of the use of energy produced from renewable sources, including biomass. It
was found that in the EU, bioenergy is the leading source of renewable energy for heating
and cooling (88% of all renewable energy sources), which is 16% of the total European final
energy consumption in this sector. Therefore, considering the demand and need for the use of
such a resource, the EU legislative framework contains a number of principles and visions for
regulating relations in the field of production, circulation, and disposal of waste from biofuels
as the main raw material for bioenergy. The fundamental principles in the EU legislation on
the use of bioenergy include, firstly, the principle of sustainable production and consumption
of biomass, secondly, prevention regarding the reduction of adverse consequences when
using this resource, and thirdly, increasing the share of use of alternative energy sources to
75% of final energy consumption by 2050. The materials of this paper are of practical value
for scientists and researchers who could conduct their research solving the problem of using

bioenergy and give preference to other energy sources

Keywords: bioenergy, sustainability, alternative energy sources, biofuels

Introduction

Today, the issue of reducing the use of con-
ventional energy sources, which include
minerals - oil, gas, coal, etc., occupies a ma-
jor place on the agenda of leading countries
around the world. The results of human ac-
tivity over millennia of thoughtless use of
natural resources have led to catastrophic
problems and caused extreme damage to
the planet, from global warming to damage
to the health and lives of people themselves.
Consequently, over the past decade, the vec-
tor of changing priorities, namely, increasing
the share of using alternative energy sourc-
es, has been actively discussed. Given that
Ukraine is an agrarian state, it is truly rele-
vant to investigate the practices of the Euro-
pean Union regarding the legal regulation of
the production and circulation of biofuels as
an alternative energy source.

The problems of legal regulation of
the use of alternative energy sources and,
specifically, bioenergy in the European Union

and in Ukraine were dealt with by such sci-
entists as Ye.V. Shulha, Yu.M. Rud, S.A. Obo-
lenska, T.S. Novak, T.F. Plakhtii, H.F. Koshlak,
M.M. Kuzmina, and others.

The purpose of this paper was to investi-
gate the principles of legal regulation of bio-
energy in the European Union.

Results and Discussion

The authors of this paper believe that hu-
man is the most dangerous creature on the
planet. The results of a person’s actions leave
their mark on everything, and often quite
negatively. The famous American neuroen-
docrinologist, professor of biology, neurology,
and neurosurgery at Stanford University, Rob-
ert Sapolsky, in his book “Behave: The Biology
of Humans at Our Best and Worst”, wrote “we
act according to a certain strategy. Human
behaviour can be different: reprehensible
or, on the contrary, amazing, or ambiguous -
somewhere in between these two poles. What

Law. Human. Environment. 2021. Vol. 12, No. 4




a Principles of legal regulation of bioenergy use...

happened in the second leading up to this,
and what triggered this behaviour? This is the
parish of the nervous system” [1]. The scien-
tist once even proposed to abolish the crimi-
nal justice system altogether; based on his re-
search and the development of neuroscience
in general, or to a lesser extent to reduce the
weight of “pseudoscience” in the courtroom
and increase that of the real one (this refers
to neurobiology).

On the one hand, one can agree with the
scientist. However, even neuroscientists are
not immune from mistakes. Therewith, it
will be quite appropriate to use the results
obtained more often in research on the bi-
ology of human behaviour in legal science.

Thus, human is still the bearer of both
destruction and prosperity, or the balance
between these two processes. This is clear-
ly expressed in relation to the use of natural
resources, primarily energy. After all, this is
almost the only resource on which the fur-
ther comfortable life of each of us depends.
This subject is currently the top one both in
Ukraine and in the European Union. Alterna-
tive energy sources, renewable energy, green
energy, or bioenergy are increasingly being
heard in the media. This paper will dwell on
the characteristics of the legal basis for the
use of the latter in more detail. What is bio-
energy? There is no concept of “bioenergy”

in Ukrainian legislation. In the scientific
doctrine, this concept is interpreted as the
use of biomass energy (organic matter that
is formed due to photosynthesis) [2]. Nota-
bly, only the concept of biomass is consol-
idated in the legislation of Ukraine - it is a
non-fossil biologically renewable substance
of organic origin, capable of biodegradation,
in the form of products, waste, and residues
of forestry and agriculture (crop and animal
husbandry), fisheries and technologically
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related industries, as well as a component of
industrial or household waste, capable of bi-
odegradation (Article 1 of the law of Ukraine
0f 14.01.2000 “On Alternative Fuels”).

It would seem that the use of biomass
energy is a suitable alternative for many agri-
cultural enterprises. However, as of 2021, this
practice is not common in Ukraine. Perhaps
the secret lies in the state’s own interest in
supporting such an alternative energy source.

As for the EU, according to statistics, bi-
oenergy is the leading source of renewable
energy for heating and cooling (88% of all
RES), accounting for 16% of the total Euro-
pean final energy consumption in this sector.
For instance, the leaders in the energy use
of biomass in Europe are Lithuania (33.6%),
Finland (33.5%), Sweden (31.9%), Estonia
(26%), Latvia (22.9 %). The largest share of
biomass in the total contribution of all re-
newable energy sources occurs in Estonia
(93.1 %), Latvia (87.6 %), Poland (87.3 %),
Finland (86.3 %), Hungary (85.7 %) [3].

Today, legal regulation in the specified
area is carried out based on Directive (EU)
2018/2001 of the European Parliament
and the Council of December 11, 2018 on
the promotion of the use of energy pro-
duced from renewable sources (EU Directive
2018/2001) and Directive 2009/30/EC of
the European Parliament and the Council of
April 23,2009 [4, 5].

Attention should be paid to the funda-
mental principles of the use of bioenergy,
which are prescribed in EU legislation. First-
ly, it is the principle of sustainable produc-
tion and consumption of biomass, secondly,
safeguards to reduce adverse consequences
when using this resource, thirdly, the goal
of increasing the share of use of alternative
energy sources to 75% of final energy con-
sumption by 2050 [4]. Therewith, it should
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be recalled that biomass is an added alterna-
tive source for energy, which on the one hand
has its benefits, and on the other it can have
adverse consequences if used thoughtlessly.

The authors of this paper would like to
pay special attention to the provisions con-
tained in Directive (EU) 2018/2001, accord-
ing to which biofuel production must be
sustainable. First of all, the sustainability cri-
teria do not apply to all types of biofuels, but
only to transport biofuels and “bioliquids”
that have non-transport energy uses. This
principle applies regardless of where the raw
materials were grown - inside or outside the
EU. This policy aims to create a long-term
perspective for investment in sustainable
biofuels with a low risk of indirect land-use
changes, with the principal purpose of de-
carbonizing the transport industry. Adher-
ence to the general principle of the share of
renewable fuels can provide confidence for
investors and contribute to the sustainable
development of alternative renewable trans-
port fuels, including advanced ones. Since
alternatives from renewable sources may
be lacking or economically inefficient for all
fuel suppliers, member states should be able
to distinguish between fuel suppliers and, if
necessary, exempt particular types of sup-
pliers from this obligation. Since trading in
transport fuels is not encumbered, fuel sup-
pliers in member states with small amounts
of corresponding resources can easily obtain
renewable fuels from other sources [4].

In addition, the above-mentioned docu-
ment sets requirements for reducing green-
house gas emissions associated with the use
of biofuels, restrictions on the cultivation of
biomass on certain land categories [4]. For
instance, indirect land-use changes occur
when the cultivation of crops to produce bio-
fuels, bioliquids, and biomass fuels displaces

conventional crop production for food and
feed purposes. The added demand to pro-
duce the former increases the pressure on
land and can lead to the conversion of agri-
cultural land in areas with high carbon lev-
els, such as forests, wetlands, and peatlands,
which will contribute to increased green-
house gas emissions [4].

The preamble of Directive 2015/1513/
EC (no longer valid based on EU Directive
2018/2001) declared that the amount of
greenhouse gas emissions associated with
indirect land use and the change in land use
itself can negate some or all of the savings in
greenhouse gas emissions of individual biofu-
els, bioliquids, or biomass fuels [6]. Although
there are risks associated with indirect land-
use changes, studies have shown that their
scale depends on numerous factors, namely
on the types of raw materials used for fuel
production, the level and added demand for
raw materials caused by the usage of biofu-
els, bioliquids, and biomass fuels (item 5).

Ukrainian scientists also express their
concerns about the volume of biomass
use. Among the disadvantages of biomass,
H.V. Koshlak and A.M. Pavlenko name large
fluctuations in the chemical composition
(nitrogen, chlorine, alkalis) and water content,
the tendency to form resins and the low melt-
ing point of ash [7], which can adversely affect
the environment and the quality of human life.

Returning to the provisions of the EU Di-
rective 2018/2001, one should also mention
the environmental requirements established
for the cultivation of agricultural raw materi-
als processed into biofuels, social obligations
(ensuring food security during the produc-
tion of biofuels, etc.) [4]. Furthermore, the EU
Directive 2018/2001 obliges to implement
measures aimed at ensuring the provision
of reliable information on compliance with
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sustainability requirements for biofuels. Ac-
cording to S. Kandula, there are three ways
to demonstrate compliance with the criteria:
a) recognition of national voluntary schemes
that cover one or more sustainability re-
quirements at the EU level; b) bilateral and
multilateral agreements with third countries,
and c) national confirmation schemes [8].

Conclusions

Thus, based on the conducted study, the fol-
lowing conclusions can be drawn. A clear
definition and legislative consolidation of
legal forms of agricultural production is of
great practical importance, since it will con-
tribute to the free choice of the form of im-
plementation of entrepreneurial activity in

the agricultural sector. The development of
agricultural legal relations in the sphere of
legal forms indicates the multitude of busi-
ness entities in the agricultural sector and
the discrepancy between the legislation on
legal forms of agricultural production and
modern realities. The legal literature and
legislation do not have a unified approach to
the concept of the legal form of management.
Types of legal forms are consolidated in the
sub-legislative act of the regulation, which
contradicts the norms of agricultural legis-
lation. The imperfection of agricultural leg-
islation on legal forms leads to an increase in
the role of acts of judicial authorities in reg-
ulating agricultural legal relations concern-
ing legal forms of agricultural production.
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AHomayisn

AKTyasIbHICTb JOC/IKEHHS 3yMOBJIeHa NiAHATTAM Ta BUPILleHHSAM IUTAaHHA pPeryyloBaHHSA Takoi
rasysi eHepreTuky, siIK GioeHepreTHKa, y HmpaBoBoMy moJsi EBpomeicbkoro Coro3y. [0710BHOIO
METOI0 JaHOI CTATTi € JOC/IPKEHHST 0COGIMBOCTEN MPAaBOBUX HOPM BUKOPUCTAHHS Gi0€HEPreTHKU
y €EBpormeiicbkoMy Col03i, BU3HAYUTH iCHyI04i Npo6G/JIeMH Ta MepCleKTHUBH, MOMJIMBI ILUISXH
B/IOCKOHaJIEHHAl I0pUAMYHUX HOpM €C y il rauaysi, Aki TakoX HiAJIAraTHUMYyTb 3aCTOCYBaHHIO i
B YKpalHCbKil MpaBoBii cucTeMi. 30KpeMa, aBTOp MPU/IIJIMB YBary HOBUM IOJIOXKEHHSIM, IKi Oy/u
BNPOBaKeHHi y 3B’13Ky i3 npuiHATTAM JlupektuBu 2018/2001. [IpoBigHUMEU criocob6aMu st
JlOCJTi/pKeHHs 1iel mpo6JieMy € HACTynHI MeToAu: (QYHKIiOHAJbHUM MiJXiZi, METOJ| JIOTiYHOrO
aHaJsii3y, MeToJ CUHTe3Y, MeToz AeAyKuii Ta iH. TakoXK JOCUTB AeTalbHO 6YJ/I10 A0CTiIPKEHO BILIUB LIUX
10J10’KeHb Ha eHepreTUYHY raay3b EBponeiicbkoro Cowo3y Ta B 11iIoMy Ha HABKOJIMILIHE CepeIOBUIIe
Horo epxkaB-uieHiB. Oco6JIMBY yBary MpUAiJIeHO NO3ULiSIM HAYKOBLIB Ta HELl0aBHbOMY CyZI0BOMY
M030BY 1O/10 NPUUHATTS JlupektuBu 2018/2001. Y craTTi A0CaiKeHO 0COBJIUBOCTI MPaBOBOTO
pery/roBaHHs 6i0eHepreTUKHY B EBporneiicbkoMy Coto3i, mpoaHai30BaHO NOHATTS 6i0eHePTeTUKH Ta
GiomasiMBa B yKpalHCbKOMY Ta €BPONENCbKOMY 3aKOHOJABCTBI Ta BUOKPEMJIEHI OCHOBHI I0OJIOKEHHS
JupekTus EBponeiicbkoro Cor3y, 110 CTOCYIOThCA 320X04€HHS J10 BAKOPHCTaHHs eHepril, BUpo6JieHOl
3 Bi/JHOBJIIOBaHUX JpKepesl, B TOMY YMCII, 3 6ioMacu. 30KpeMa, BCTaHOBJIEHO, 1110 y EC 6ioeHepreTHKa
BUCTYIAE MPOBIJHUM [pKepesoM BiJJHOBJIIOBAHOI eHepril /sl oNasieHHsl Ta OXoJo[KeHHs (88
% Bcix B/IE), o ctaHOBUTb 16 % 3arajbHOro €BPONEHChKOro KiHLIEBOrO CIOXKHUBAHHSA eHepril
B LIbOMY ceKkTopi. BiATak, BpaxoByrouM MNOMUT Ta HEOOXiAHICTb Y BUKOPUCTAHHI TaKOro pecypcy,
3aKoHo/iaBue miArpyHTs €C MICTUTBh psj NPUHIMIIB Ta Bi3il, 11040 Bpery/jl0BaHHS BiJHOCHUH Yy
cdepi BUTOTOBJIEHHS, 06Iry Ta 3HELIKOXKEHHS Bi/IXO/iB Biji 6ionainBa, SsK 0CHOBHOI CUPOBUHH J1JIsI
6ioeHepreTUKU. 30KpeMa, 0 OCHOBOMOJIOKHHUX 3aca/, B 3aKOHOJABCTBI €C 11[0/J0 BUKOPHUCTAHHS
6i0eHepreTUKHU BiJHOCATHCS MO-Ieplile, IPUHIUI CTAJ0r0 BUPOGHUIITBA Ta CIIOXKUBAHHS 6ioMacy,
[0-/1pyTe, 3a106iraHHs 111010 CKOPOUEHHsI HeraTHUBHUX HAC/IJIKIB TPY BUKOPUCTAHHI [IbOr'0 pecypcy,
[I0-TPeTE, 361/IbLIIeHHS YaCTKU BUKOPUCTAHHS albTepHATUBHUX JKepeJ1 eHepril 1o 75 % KiHLeBoro
criokuBaHHA eHeprii 10 2050 poky. MaTepianu cTaTTi CTAaHOBJIATD NPAKTUYHY IHHICTD /151 BUEHUX
Ta JOCAIAHUKIB, IKi MOIVIM 6 TPOBECTHU BJIACHE JOC/IKEHHS BUPILLYI04YH NP06JieMy BUKOPHUCTAHHS
GioeHeprii Ta HaZIATH MepeBary iHIIKUM JiXKepeJsiaM eHepril

Kawwyoei caoea: npupojopecypcHe NpaBo, MPUPOLOPECYPCHI NPaBOBiLHOCHUHU, HTPUPOAHI
pecypcy, KJAiMaTU4HI pecypcH, KaiMaT
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features of simplified judicial procedures were formulated as follows: a special procedural
form, voluntary application by stakeholders, special admission criteria, a special regime for
applying evidence, and a special procedure for reviewing court decisions. Considering the
legal nature of simplified judicial procedures, it was justified that the latter should include
only writ and simplified claim proceedings. Therewith, writ proceedings are a special form
of simplified judicial procedures in the economic process, which lies in persistent protection
of undisputed rights, freedoms, and legitimate interests of a person, which occurs based on
issuing a suitable court order. Simplified claim proceedings are a special form of simplified
court procedures within the framework of economic proceedings, which lies in the rapid
protection of the rights, freedoms, and legitimate interests of a person, based on the
insignificance of 6 stated requirements, the availability of written documents, without holding
full-fledged court sessions and with the issuance of a special court decision. It was proposed to
add amendments to the corresponding economic procedural legislation of Ukraine regarding
the regulation of the procedure for considering economic disputes in the simplified claim
proceedings. Judicial legal reform in Ukraine is complex and involves amendments to the
Constitution of Ukraine, legislation on the judicial system and status of judges, reform of related
institutions (prosecutor’s office, bar, law enforcement agencies), as well as improvement of
procedural legislation and legislation governing the procedure for executing court decisions.
The article notes that legislative changes have been introduced to the Economic Procedural
Code of Ukraine, new forms of economic proceedings have been initiated, one of the forms
of economic proceedings is simplified claim proceedings, which are designed to consider
minor cases, cases of minor complexity, and other cases for which a quick resolution of the
case is a priority. Along with the simplified procedure and procedure for considering an
economic case, the introduction of such a form of judicial dispute consideration also revealed
certain shortcomings in its regulation. The materials of this paper are of practical value for
further research in this area, considering the ability to substantially relieve economic courts
and increase the efficiency of economic proceedings, while raising the level of trust in them

Keywords: economic proceedings, minor cases, legislation, shortcomings, procedure

Introduction

On15.12.2017, with the entry into force of the
Law of Ukraine No. 2147-VIII “On Amending
the Economic Procedural Code of Ukraine,
the Civil Procedural Code of Ukraine, the
Code of Administrative Procedure of Ukraine
and other legislative acts” dated 10.03.2017
embodied certain jurisprudential prefer-
ences regarding unification, and in some
issues - uniformity of all national proce-
dures of courts. However, along with the
positive changes in the Economic Procedur-
al Code of Ukraine (EPC of Ukraine), which
during the judicial reform was marked by the
development and adoption of new econom-
ic procedural legislation, some innovations
of the code, specifically simplified claim
proceedings, should be evaluated critically.

Certain norms governing the procedure for
considering such a category of cases reduce
the efficiency of courts’ activities and, as a
result, judicial protection of the rights of par-
ticipants in economic legal relations, which
requires an analysis of the issues present in
economic legal proceedings.

The introduction of amendments to the
EPC of Ukraine introduced new procedural in-
stitutions and substantially changed the pro-
cedure of economic legal proceedings, which
has been reflected in the studies of Ukrainian
researchers. Theoretical and practical issues
of the main provisions of the economic proce-
dural legislation were considered by O.A. Be-
lianevych, O.M. Vinnyk, R.A. Dzhabrailova,
V.0. Kaverznev, O.M. Korotun, T.D. Suiarko,
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V.S.Shcherbinaandothers,alongwiththis,some
problematic issues of economic legal proceed-
ings stayed out of the attention of scientists,
which determined the relevance of this study.

The purpose of this paper was to analyse
individual provisions and institutions of the
economic process to identify shortcomings in
legal regulation and develop proposals aimed
at improving the economic process, which
has theoretical and practical significance.

Results and Discussion

Ambiguous legislative changes introduced to
the EPC of Ukraine prompted scientists and
practitioners to turn their attention to re-
search the provisions of the new wording of
the code. V.0. Koverzney, focusing on the im-
plementation of modern international legal
standards for judicial protection of the rights
of parties to economic relations in the na-
tional legislation, notes the presence in the of
certain norms in the EPC of Ukraine that re-
duce the effectiveness of judicial protection
of the rights of parties to economic relations
and suggests areas for improving the eco-
nomic procedural legislation of Ukraine [1].

Currently, because of judicial reform,
the updated procedural codes contain many
similar norms and institutions on general
and procedural issues. Unified changes to the
procedural legislation have both positive and
negative consequences. The EPC of Ukraine
as amended before 03.10.2017 was charac-
terized by simplicity and flexibility of provi-
sions, adaptability to prompt and informal
resolution of economic disputes. The new
wording of the EPC of Ukraine, according
to A.l. Fomin, has become cumbersome and
does not fully consider the specifics of the
economic procedure within the framework
of introducing a generalized model of distinct
types of legal proceedings. The developers of

Law. Human. Environment. 2021. Vol. 12, No. 4

the new wording of the EPC focused on unifi-
cation, implementation of certain ideal mod-
els and theoretical, conditional standards of
legal proceedings, but without considering
the entire range of legal issues, problems, and
situations that the EPC should solve. The au-
thors of the new version of the EPC followed
the path of excessive regulation of procedural
activities and limiting the independence of
the court in determining the procedure for
hearing a case, introducing institutions that
are not typical of economic proceedings, and
excessive formalization of the procedure.
As a result, this can create conditions under
which there will be a risk of using the legal
requirements to abuse procedural rights,
delay the process and distort its tasks [2].

Notably, A.A. Belianevich expressed
reasonable concerns about trends towards
unification, which is manifested in legisla-
tion, as evidenced by the analysis of the con-
tent of those norms that were introduced
into the procedural codes. The researcher
noted that this can lead, if not to the merg-
er of individual procedural branches, then
to their unity and to the rejection of cer-
tain procedural forms that have historically
developed (specifically, from the economic
procedural form of protecting the rights and
legitimate interests of business entities) [3].

Despite the positive changes, the anal-
ysis of the provisions of the EPC of Ukraine
indicates that along with positive changes in
the economic procedural legislation, there
are separate norms in the code that should
be evaluated critically.

The introduction of simplified claim
proceedings has become a crucial step to
improve the efficiency of economic proceed-
ings. Article 12 of the EPC of Ukraine intro-
duces simplified claim proceedings, which
are intended for consideration of minor
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cases, cases of minor complexity and oth-
er cases for which a quick resolution of the
case is a priority. In their statement of claim,
the plaintiff is entitled to state a request for
consideration of the case according to the
rules of simplified legal proceedings (Article
171.2 of the EPC of Ukraine). Cases specified
in the EPC of Ukraine are insignificant due to
the properties inherent in such categories of
cases, based on the price of the claim and its
subject matter, without the need for a sep-
arate court decision to assign the specified
case to the corresponding category.

According to Article 287.3.2 of the EPC of
Ukraine, court decisions in minor cases and
in cases with a claim price not exceeding five
hundred minimum wages for able-bodied
individuals are not subject to cassation ap-
peal, except for cases prescribed by the EPC.
Therewith, the procedural law does not con-
tain restrictions on cassation appeals against
court decisions taken in other cases that are
considered in simplified claim proceedings
but are not insignificant.

According to Article 247.2 of the EPC of
Ukraine, any other case referred to the juris-
diction of the economic court may be con-
sidered per the procedure of simplified legal
proceedings, except for the cases specified
in Article 247.4 of the EPC. Therefore, cases
considered in simplified claim proceedings
should not be confused with other cases.
That is, according to the procedure of simpli-
fied claim proceedings, other cases may also
be considered, for which a quick considera-
tion of the case is not a priority, which con-
tradicts the purpose of introducing this form
of legal proceedings.

A systematic analysis of the provisions of
the EPC of Ukraine indicates that there are
three categories of cases that can be consid-
ered in simplified proceedings: minor cases;

cases of minor complexity; and other cate-
gories of cases. Simplified claim proceedings
are intended for consideration of minor cas-
es, cases of minor complexity and other cas-
es for which the priority is to quickly resolve
cases (Article 12.3 of the EPC of Ukraine). Due
to the provisions of Article 247.3 of the EPC
of Ukraine, other categories of cases do not
include cases that cannot be considered per
the procedure of simplified legal proceedings.

Furthermore, the provisions of Article
12.5.2 of the EPC of Ukraine classify minor
cases as low-priority cases: “for the purpos-
es of this Code, low-priority cases are cases
of insignificant complexity, recognized by
the court as minor, except for cases subject
to consideration exclusively per the rules of
general legal proceedings, and cases where
the cost of the claim exceeds five hundred
minimum wages for able-bodied individuals”.
But Article 12.5.1 of the EPC of Ukraine de-
fines low-priority cases as those “in which the
price ofthe claim doesnotexceed one hundred
minimum wages for able-bodied individuals”.
Thus, in two articles, the legislator created a
substantial discrepancy regarding which cas-
es should be considered per the procedure
for simplified proceedings, as well as how
such cases are differentiated. Both norms re-
quire greater certainty and clarification [4].

This legislator’s approach to defining
the category of “minor cases” gives the court
discretionary power to determine whether a
particular case is of considerable complexity
or insignificant. Since the judge determines
the complexity of the case based on a state-
ment of claim, it may become clear in the fu-
ture (a response from the defendant, an ex-
planation from a third party that the case is
complex). A judge can move from a simplified
proceeding to a general one, but they cannot
change their mind and recognize a case that
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they have already recognized as low priority
to be otherwise. In this case, the big problem
will not be how the court will consider the
case, but the fact that such a case will not be
subject to appeal in cassation. As a possible
solution to this problem, the EPC of Ukraine
should make provision for a clear and exhaus-
tive list of cases that would be considered
low-priority without giving the court the op-
portunity to recognize cases as low-priority.

The conditions that allow the case to be
considered in simplified proceedings are
the absence of objections from the defend-
ant, the presence of consent of the parties to
consider the case in simplified proceedings,
i.e., those events that have not yet occurred
and the occurrence of which (or non-occur-
rence) cannot be predicted. It is the presence
of a combination of grounds and conditions
that allows determining the necessary and
sufficient prerequisites for consideration of
the case per the procedure of simplified pro-
ceedings [5].

Article 252 of the EPC of Ukraine estab-
lishes that the court considers the case per
the procedure of simplified legal proceed-
ings without notifying the parties to the case
based on the materials available in the case,
in the absence of a request from any of the
parties otherwise. At the request of one of
the parties or on the court’s own initiative,
the case is considered in a court session with
notification (summons) of the parties.

According to A.O. Zhama, the procedure
of simplified proceedings “does not limit
the rights and legal interests of the parties
to the economic procedure, at least because
the evidence base of the economic procedure
is built on written evidence, even explana-
tions of the representatives of the parties
and other persons taking part in the legal
procedure, upon request judges may be set
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forth in writing. The simplified procedure for
trying the case will create added leverage on
the discipline of the parties to the economic
procedure in the context of timely provision
of evidence to the court and justification of
their own clear position on the case, and will
speed up obtaining the final result in the
case” [6]. At the same time, there are oppos-
ing opinions that the practical application of
innovations regarding the introduction of the
procedure for trying cases in the simplified
claim proceedings under the competence of
economic courts does not fulfil its tasks and
does not achieve the goals for which they
were implemented. On the contrary, it adds
to the courts supplementary procedural ac-
tions and conflicting opinions on legal inno-
vation, which requires clarification and legal
interpretation at the legislative level [7].

While sharing the positive aspects of the
optimization of judicial proceedings intro-
duced by the amendment regarding simpli-
fied proceedings, it should be emphasized
that this imposes certain restrictions on the
parties to the proceedings. Specifically, this
applies to cassation appeal. Notably, limiting
the right to a cassation appeal in the format
as it is prescribed in the current procedur-
al codes - specifically, not establishing clear
criteria for the impossibility of an appeal, but
giving the judges of the Supreme Court the
right to decide regarding the impossibility
of accepting a cassation appeal for consid-
eration - contradicts the principle of legal
certainty, which is a component of the rule of
law principle. The basis of the principle of le-
gal certainty is the idea of the predictability
of the expectation by the subject of relations
of certain legal consequences (legal result)
of their behaviour, which corresponds to the
normative prescriptions available in society.
In its decisions, the Constitutional Court of




Ukraine has repeatedly emphasized that the
principle of legal certainty requires the clari-
ty and unequivocalness of the legal norm and
ensuring that legal relations stay predictable
(Decision No. 5-pn/2005 dated 22.09.2005,
No. 17-pn/2010 dated 29.06.2010, No. 23-
pn/2010 dated 22.12.2010, No. 10-pn/2011
dated 11.10.2011) [8].

Therefore, the regulatory requirements of
the procedural legislation must be precise and
understandable. Accuracy is considered one of
the key properties of the language of a legisla-
tive act. Itis no coincidence that F. Bacon associ-
ated the accuracy of the law with its justice [9].
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Despite the large number and diversity of
scientific opinions on the problematic is-
sues of economic litigation, the conducted
study of the provisions of the new wording
of the Economic Procedural Code of Ukraine
allowed identifying certain shortcomings of
the legislative regulation of simplified claim
proceedings and formulating the author’s
vision of eliminating the issues existing in
current economic litigation, which will con-
tribute to improving the efficiency of com-
mercial courts and protecting the rights of
parties to economic legal relations.
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AHomayis

B npoueci po36y0BY MpaBoBOI JiepKaBH, OHUM 3 1l HAUGIIbII BaXKJIMBUX KPUTEPIIB € CTBOPEHHS YeCHOI, TPO30poi Ta
edekTUBHOI cy/i0Boi Basu. CyTTeBa HeOOXiIHICTb JOKOPIHHUX 3MiH CyZ0BOI cucTeMU Ta pedOpMyBaHHSI OKpeMHUX ii
iHCTUTYTIB € BUMOro1o 4acy. [0J10BHOIO METOI0 IPOBe/IeHH CY0BO-NpaBoBoi pedopMu B YKpaiHi Ma€ CTaTH CTBOPEHHS
3aKOHO/IaBYMX Ta OpraHi3aliiHUX YMOB JJis YTBep/KeHHs He3aJIeXXHoi, epeKTUBHOI Ta BiJjIOBiJasbHOI CyL0BOL
BJIaJY, IKiM JoBipsATUMe cycnisibeTBo. [i Yac JoCaipKeHHS 1/ METO/0JI0TYHOI OCHOBU OYB 3aCTOCOBAaHUN MeTO[
aHasli3y Ta CHHTe3Y, 3aBJIKU SKOMY OyJI0O BU3HAUY€HO OCHOBHI BHJAM CIPOLIEHHX Npolesyp, iX 03HAKU Ta NIPABOBY
MpUpoAy. 3a AONOMOrOI iCTOPUYHOTO MeTOAy GYy/IO JOC/iXKEHO BUHMKHEHHSI Ta PO3BUTOK CIIPOLIEHUX CYJAOBHUX
npoueayp. Ha ocHoBi fianekTuuHoro Metony copMysibOBaHO MOHATTS «CHpPOILEHi CyA0Bi Mpolefypu», «HaKasHe
MPOBA/PKEHHSI» Ta «CHpOIEHEe I030BHE NPOBa/KeHHs». POpMabHO-JIOTIYHUNA MeTOJi BUKOPUCTOBYBABCS [JIs
BUABJIEHHA HeJl0J1iKiB IPABOBOr0 Pery/l0BaHHs Ta MpPOLECyaJbHOI perjlaMeHTallii CIpoLieHUX CyA0BUX NpoLeayp B
pamkax HoBoro I'TIK Ykpainu. TeopeTHKO-IPOrHOCTUYHUM MeTO/, BAKOPUCTOBYBABCS JJIsi PO3POOKU Ta OKpeCcJeHHs
OCHOBHMX HalpsIMiB BHEeCEHHH 3MiH /0 3aKOHOJABCTBA YKPAiHM B paMKaX pO3IVIAAY CIpaB y MOPAAKY CIPOLIEHUX
npoBa/pkeHb. CHopMynbOBaHO KBasliQiKylodi O3HAKM CIPOLIEHUX CY0BUX MNpOIeAyp: OCOOJIMBA IMpOLecyasbHa
dopMa, 06POBINIBHICTD 3aCTOCYBaHHS 3allikaBJ€HUMH 0C00aMM, O0COBJIMBI KpUTEpii JOMYCKY, CreljaIbHUi pexxum
3aCTOCYBaHHS Jl0KasiB, OCOGJMBHUI MHOPSLOK MHeperisfy CyAoBuUX pilieHb. O6IPYHTOBAHO, BPAXOBYIOUM IMIPABOBY
NMPUPOJLY CINPOLIEHUX CyJOBUX NpoLeAyp, L0 A0 OCTaHHIX C/ijJ BiHECTH JiMlle HaKa3He Ta CHpOILeHe T030BHe
npoBa/pkeHHs. [Ipy 1IbOMy Haka3He - Ile 0co6s1MBa GpopMa CHPOLIEHUX CYA0BUX NPOLeyp y FOCIoJapCcbKoMy MpoLeci,
110 MOJISATAE Y HANOJIElJIMBOMY 3aXMCTi 6e3CHipHUX MpaB, CBOGO/, Ta 3aKOHHUX iHTepeciB 0cobH, 110 BifOYBa€ETbCA
Ha miJcTaBi BUAAyi BiAmoBiAHOTO cyj0BOro Hakasy. CripolieHe 1M030BHE — Iie 0co6siMBa ¢popMa CIpPOLIEHUX CYA0BUX
IpolLeAyp B paMKaX IOCHOJApCbKOro CyAOYMHCTBA, 1[0 MOJIATAaE y LIBUJKOMY 3aXUCTi NpaB, CBOGOA Ta 3aKOHHHUX
iHTepeciB 0co6H, Ha MiACcTaBi MaJI03HAYHOCTI 6 3asBJIEHUX BUMOT, HAsIBHOCTI MMCbMOBHUX JJOKYMEHTIB, 63 MpoBejeHHS
MOBHOL[{HHUX CY/JOBUX 3aCiZlaHb Ta 3 BUHECEHHSIM 0COOJIMBOTO CY/IOBOr0 pillleHHs. 3alpONOHOBAHO /10/JaTH 3MiHHU /10
BiZIMOBIZHOTO TrOCNOAAPCHKOI0 MPOIL-eCyaJlbHOTO0 3aKOHOAABCTBA YKpaiHU B 4acTUHI MpolecyasbHOI persaMeHTarlii
MOPSAKY PO3IVISZLY FOCNOAAPCHKUX CIIOPIB y OPSIIKY CIPOLIeHOr0 I030BHOI0 NpoBapkeHHs1. Cy/10Bo-TIlpaBoBa pepopmMa
B YKpaiHi Ma€ KOMIJIEKCHUH XapakTep i nepes6ayae BHeCeHHs 3MiH 10 KoHcTuTyii YKpaiHy, 3aKOHOIaBCTBA 3 TUTaHb
Cy[0yCTPOIO Ta CTATYyCy CYAAIB, pepopMyBaHHS CYMDKHUX IHCTUTYTIB (IPOKypaTypH, aiBOKATyPH, IPaBOOXOPOHHUX
opraHiB), a TakoXX B/JJOCKOHAJIeHHsI INPOLleCyaJbHOTO0 3aKOHOAABCTBA Ta 3aKOHOJAABCTBA, 110 PETYJIOE MOPSAOK
BUKOHAHHA Cy/IOBUX pillleHb. 30KpeMa, y CTaTTi HaroJolleHo, 110 3aKOHO/aB4i 3MiHM BHeceHi A0 [ocnosapcbkoro
MPOLECYaTbHOIO KOZIeKCYy YKpaiHW, 3amoyaTKyBali HOBi GOPMH IOCMOJApPChKOrO Cy[JOYMHCTBA, OJHIEW i3 dopm
roCMnoJapCbKOro Cyl0YMHCTBA € CIHPOLeHe M030BHe NMPOBA/PKEHHH, Ke NpU3HadeHe JJI PO3MIALY MaJO3HAYHHUX
CTpaB, CIpaB He3HA4yHOI CKJIAAHOCTI Ta IHIUMX CNpaB, A fAKUX NPIOPUTETHUM € IUBHJKe BUPILIeHHs CIpaBH.
[Mopsiz i3 CIpOIIEHHUM MOPSIIKOM Ta MPOLEAYPOI0 PO3IVIsAY TOCIOAAPChKOI CIpaBH, 3allPOBa/PKEHHS Takoi GopMu
po3mIAAy CyOBOTO CIIOPY BUSIBWIIO i NEBHI He0/IKY B il periaMeHTalil. MaTepiasu cTaTTi CTAHOBJIATD NPAKTUYHY
LHHICTb [JI1 MOAAJIbIIMX JOCAI/KeHb y Lill cdepi, BpaxoByIOYH 3[ATHICTb CYyTTEBO PO3BAHTAXKUTH IOCHOAAPCHKI
CyM Ta MiABUIIATU e(EeKTUBHICTb TI'OCMOJAPChKOr0 CYAOYMHCTBA, BOJAHOYAC MiJHSABLIM piBEHb JOBIPH 10 HHUX
Kawuosi caoea: rociogapcbke Cyf04MHCTBO, MaJl03HAYHI CIPaBH, 3aKOHO/JABCTBO, HEOJIKH, IpoLieiypa

Law. Human. Environment. 2021. Vol. 12, No. 4




Law. Human. Environment

Journal homepage: https://environmentalscience.com.ua/en
Law. Human. Environment, 12(4), 85-91

ENVIRONMENT

BRSO/ A BRI

UDC 349.2
DOI: 10.31548/law2021.04.11

National strategy for the development
and protection of intellectual property

Oleksandr P. Svitlichnyi"

Full Doctor in Law, Professor
National University of Life and Environmental Sciences of Ukraine
03041, 15 Heroiv Oborony Str., Kyiv, Ukraine

Article’s History: Abstract

In recent years, Ukraine has received not only new legislation, a new
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of Intellectual Property as the National Intellectual Property Body was, on
the one hand, the optimal solution, and on the other hand, the system of
intellectual property protection with amendments to some laws of Ukraine
regarding the creation of a national intellectual property body, underwent
substantial changes that could not affect the entire system of intellectual
property protection in the country. Based on the relevance of the topic, the
purpose of this paper was to figure out and analyse the state of Ukraine’s
performance of international obligations in the field of intellectual property,
as well as the adoption of a national strategy to develop the specified area
and find effective methods for its practical implementation. The leading
methods for investigating this issue were as follows: functional approach
(considers the management system of the enterprise in the form of a set
of functions, i.e.,, actions united by a common content, properties, and
nature of activity), the method of logical analysis (which is based on logical
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premises and conclusions), the method of synthesis (the content of which is to combine previously
dissected parts of the subject into a single whole), the method of deduction (the method of transition
from knowledge of general laws to its separate manifestation), etc. This paper determined that the
National Strategy for the Development of Intellectual Property in Ukraine for 2020-2025 is not a
panacea for current issues. It was also found out that the basis for the unity and integrated nature
of national policy is the adoption of national strategies for the development of intellectual property.
Furthermore, the state should implement a plan for the practical implementation of the strategy
since practice confirms the ineffectiveness of the implementation of such documents after adoption.
Therefore, it is necessary to organize the efforts of all branches of government as much as possible
to focus on the performance and implementation of the introduced reform. An essential step in
this area is the completion of judicial reform. This strategy should reflect the adaptation of the
Institute of Intellectual Property to general global trends and successful European practices, contain
the purpose and ways of its practical implementation. The successful adoption of the strategy
determines the further development of judicial and legal reform in Ukraine, within the framework
of which the Supreme Court on Intellectual Property Issues has already been established, but
without the unity of legislation, its strategic coherence, it is impossible to practically implement the
initiated reform, and, accordingly, perform international obligations. The materials of this paper are
of practical value for further research on the development of judicial and legal reform in Ukraine

Keywords: intellectual property, legislation, reorganization, national body, system, structure

Introduction

According to the provisions of the Constitution of
Ukraine, everyone is entitled to own, use, and dis-
pose of their property, the results of their intellec-
tual and creative activities. The state guarantees
citizens freedom of literary, artistic, scientific, and
technological creativity, protection of intellectu-
al property, their copyright, moral, and material
interests arising in connection with diverse types
of intellectual activity. Every citizen is entitled to
the results of their intellectual and creative activ-
ities; no one may use or distribute them without
their consent, with exceptions established by law.
These constitutional mandatory norms are de-
signed not only to promote the development of in-
tellectual property, but also to ensure the right of
a person to the result of intellectual and creative
activity - an object of intellectual property rights.

A review of the rating positions of Ukraine
regarding the creation of objects of intellectual
property rights shows the promising potential
of Ukrainian inventors. According to the annu-
al WIPO reports “World Intellectual Property
Indicators”, according to the generalized indicator
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of activity regarding applications for industrial
property, Ukraine is in the group of leading coun-
tries (23" place). Furthermore, according to the
indicator “patents”, Ukraine ranks only the 33%,
and in the rating for industrial designs (16" place).

However, with the entry into force of the Law
of Ukraine No. 703-1X “On Amendments to Certain
Laws of Ukraine Regarding the Creation of a Na-
tional Intellectual Property Authority” dated June
16,2020, which defines the powers of the National
Intellectual Property Authority (NIPA), the system
of legal protection and development of intellectu-
al property has undergone substantial changes,
which should affect the scientific research on the
creation of objects of intellectual property law.

Considering the importance of the problem,
the issues of improving the protection of intellec-
tual property, reforming legislation, have always
been in the centre of attention of researchers.
These include H. Androshchuk, Yu. Boshytskyi,
M. Dubynskyi, M. Pushkar, O. Orliuk, O. Korotun,
A. Kudin, A. Khridochkin, O. Chomakhashvili,
and others. However, against the background of
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recent changes in legislation, the issue of intellec-
tual property protection requires furtherresearch.

The purpose of this paper was to analyse the
current state of intellectual property protection,
Ukrainian legislation, as well as issues of legal
doctrine in the field of socio-economic growth,
providing innovations and systems of intellectual

property protection

Results and Discussion

Numerous discussions of practitioners, scientists,
and legislators, who in recent years paid attention
to the problematic issues of intellectual property
protection in the country, found support in the
Parliament, which culminated in the parliamen-
tary hearings “Building an effective system of in-
tellectual property protection in Ukraine”, which
took place on 16.12.2019. At the parliamentary
hearings, the main issues were the adoption of
the National Strategy for the Development of
Intellectual Property in Ukraine for the period
2020-2025; changes in the state management of
the intellectual property rights protection system,
and the establishment of the NIPA; accelerating
the updating of Ukrainian legislation according to
the provisions of the Association Agreement be-
tween Ukraine and the EU, increasing the level of
protection of intellectual property rights.

The state influence on the regulation of so-
cial relations in the researched area is exercised
according to the norms of law, rights, and obliga-
tions. However, modern trends in legal regulation
do not always consider the objective regularity
of ensuring proper security and protection of the
rights of those entitled to objects of intellectual
property rights. These rights are related to sep-
arate legal regimes of objects of intellectual prop-
erty law because the legislator does not always
consider the practical component, which acts as a
guarantor of intellectual property protection [1].

Adoption of the National Strategy for the Devel-
opment of Intellectual Property in Ukraine has cre-

ated issues in this area of public relations, which is
important for the country’s economy. Over the past
30 years, there has been a decrease in patent activ-
ity and the quality of patentable offers in Ukraine.
Ukrainian inventors do not see any prospects for
implementing their ideas or do not have the means
for patenting because the entire process from in-
vention to patenting costs from 5 to 15 thousand US
dollars. In the world, most patents belong to the 5%
and 6th technological paradigms, in Ukraine - only
to the 3rd and 4th. This situation is not accidental.
The percentage of science funding in GDP in recent
years is approximately 0.37-0.47%, which is 10
times less than, for instance, in Israel. Highly qual-
ified industry and factory science was destroyed
in entirety. While from the submission of foreign
advisers, there are always conversations about the
need to merge university and academic science,
which will lead to the final destruction of academ-
ic science as well. The number of researchers has
also decreased substantially over the past 30 years.
New research equipment is not purchased [2].

Today, Ukraine is still on the list of countries
that do not provide protection of intellectual
property rights and are monitored by the Office
of the US Trade Representative - the country
is in the Priority Watch List group of countries.
The main problematic issues include 1) unfair,
non-transparent administration of the system of
collective management organizations responsible
for collecting and distributing royalties to cop-
yright holders; 2) widespread use of unlicensed
software by Ukrainian state institutions; 3) fail-
ure to implement effective means to combat large-
scale copyright infringement on the Internet. Due
to Ukraine’s failure to provide adequate and ef-
fective protection of intellectual property rights,
in December 2017 the USA announced a partial
suspension of benefits for Ukraine (according to
the General System of Preferences). In 2019, the
United States resumed some temporarily sus-
pended benefits, recognizing the concrete steps
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taken to reform Ukrainian intellectual property
protection regime. The presence of issues in the
field of protection of intellectual property rights is
also evidenced by Ukraine’s low positions in glob-
al rankings: according to the indicator “Protection
of intellectual property” in the rankings of the
Global Competitiveness Index of 2019, the coun-
try ranked 118th among 141 countries; in the
International Property Rights Index (IPRI-109)
according to the sub-index “Protection of intellec-
tual property rights” among 129 countries - 88,
including according to the indicator “Perception
of IP protection” - 105%; according to the indica-
tor “Patent protection” - 43™; according to the in-
dicator “Copyright piracy” - 93" [2].

Having ratified the Association Agreement
between Ukraine, on the one hand, and the Euro-
pean Union, the European Atomic Energy Com-
munity and their member states, on the other
hand, by Law No. 1678-VII dated 16.09.2014,
Ukraine undertook to simplify the creation and
commercial use of innovative products and prod-
ucts of creative activity on the territory of the
Parties and achieving an appropriate and effec-
tive level of security and protection of intellectual
property rights. According to the agreement, in-
tellectual property rights include copyright, spe-
cifically the right to computer software and data-
bases, as well as related rights, rights related to
patents, namely patents for inventions in the field of
biotechnology, trademarks, brand names, if they
are protected in the form of an exclusive intellectu-
al property right by the corresponding national leg-
islation, industrial designs, layout (topography) of
integrated circuits, geographical indications, name-
ly indication of origin, indication of source of ori-
gin, plant varieties, protection of confidential infor-
mation and protection against unfair competition.

Article 168 of the Agreement also prescribes
that the parties may establish their unique re-
gime of exhaustion of intellectual property
rights, considering the provisions of the TRIPS
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Agreement dated April 15, 1994, according to
which the term “intellectual property” encom-
passes all categories of intellectual property.

The norms of the Agreement between
Ukraine and the EU prescribe the introduction of
progressive European legal standards and legis-
lation in Ukraine, as well as the dissemination of
knowledge about EU practices in legal regulation
of intellectual property relations.

According to the Regulation on the Ministry
of Economy of Ukraine, approved by Resolution of
the Cabinet of Ministers of Ukraine No. 459 dated
20.08.2014 (as amended by Resolution No. 124
dated 17.02.2021), the Ministry of Economy is
the main body in the system of central executive
bodies that ensures national policy in the field of
intellectual property, coordinates activities and
controls National Intellectual Property Authori-
ty’s compliance with legislation in the field of in-
tellectual property.

According to the Law of Ukraine No. 703-
IX “On Amendments to Certain Laws of Ukraine
Regarding the Creation of a National Intellectual
Property Body” dated June 16, 2020, according to
which NIPA is a state organization that is part of
the state system of legal protection of intellectu-
al property, defined nationally by the Cabinet of
Ministers of Ukraine as exercising powers in the
field of intellectual property, defined by this Law,
other laws on intellectual property, acts of the
central executive body that ensures the develop-
ment and implementation of national policy on
intellectual property, and the statute, and is en-
titled to represent Ukraine in international and
regional organizations.

NIPA operates as follows: the Appellate
Chamber for consideration of objections against
NIPA decisions regarding the acquisition of rights
to intellectual property objects, applications for
recognition of rights to intellectual property ob-
jects as invalid in whole or in part, applications
for recognition of a trademark as well-known in
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Ukraine and consideration of other issues that fall
into its competence according to the legislation;
the Attestation Commission is a NIPA collegi-
al body, the main purpose of which is the attes-
tation of individuals, who have expressed their
intention to acquire the right to work as an in-
tellectual property representative (patent attor-
ney); the Appeals Commission is a NIPA collegial
body, the main purpose of which is to consider
complaints of candidates for intellectual prop-
erty representatives (patent attorneys) against
the decisions of the certification commission and
review complaints about the actions of intellec-
tual property representatives (patent attorneys).

In the matter of NIPA activity, one should
agree with the opinion that the “national” status
should make provision for the protection of the
rights of intellectual property subjects in relation
to all objects of intellectual property law, includ-
ing the protection of intellectual property rights
in relation to breeding achievements in plant
breeding (plant varieties) and animal husbandry
(animal breed) [3].

According to the norms of the above Law, the
SE “Ukrainian Institute of Intellectual Property”
(Ukrpatent) is an institutional component of the
national system of legal protection of intellectu-
al property and exercises the following powers:
accepting applications, conducting their examina-
tion, making decisions regarding them (industrial
property); reception and consideration of appli-
cations for state registration of author’s rights
to works of science, literature, and art, as well as
for registration of contracts relating to authors’
rights to works, implementation of their registra-
tion; implementation of state registration of in-
dustrial designs and issuance of a certificate; state
registration of geographical indications; imple-
mentation of state registration of inventions and
utility models, issuance of patents for inventions
and utility models; implementation of state reg-
istration of trademarks, issuance of a trademark

certificate; implementation of state registration of
layouts, issuance of a layout certificate; issuance
of a certificate of copyright registration for a
work; recognition of industrial design rights as
invalid in whole or in part; invalidation of rights
to inventions and utility models; publication of
official information about industrial designs,
trademarks, layouts, geographical indications, in-
ventions, and utility models in the bulletin; main-
tenance of state registers; training, certification,
and registration of intellectual property repre-
sentatives (patent attorneys); maintaining the
State Register of representatives in Intellectual
property matters (patent attorneys), etc.

Ukrpatent has the following bodies: Appeals
Chamber for consideration of objections against
decisions regarding the acquisition of rights to
intellectual property objects, applications to de-
clare rights to intellectual property objects inva-
lid in whole or in part, applications to recognize a
trademark as well-known in Ukraine; Commission
on the approval of questions about adding a desig-
nation containing the official name of the state
“Ukraine” to the mark for goods and services; the
Attestation Commission for the attestation of indi-
viduals who expressed the intention to acquire the
right to work as an intellectual property represent-
ative (patent attorney) and for considering com-
plaints of candidates for intellectual property rep-
resentatives (patent attorneys) on the decisions
of the Attestation Commission and considering
complaints against the actions of representatives
in intellectual property cases (patent attorneys).

The above indicates that presently the func-
tions of ensuring the protection of intellectual
property in Ukraine are entrusted to the National
Intellectual Property Authority and the Ukrainian
Institute of Intellectual Property.

Notably, to secure and protect copyright and
related rights in Ukraine, the State Organization
“Ukrainian Agency for Copyright and Related
Rights” (UACRR), which was formed to manage
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the property rights of copyright subjects on a
collective basis, operates in Ukraine and (or) re-
lated rights and other right holders, namely such
categories of property rights as the use of copy-
right objects and (or) related rights through pub-
lic performance, recording, public notification,
public demonstration, public display, retransmis-
sion, reproduction of works, reprographic repro-
duction, industrial reproduction of works of fine
art, as well as the artist’s resale right, support to
the specified subjects and other right holders re-
garding the transfer of rights, for the use of works
of science, literature, and art on an individual ba-
sis, representation of the legitimate interests of
subjects of copyright and (or) related rights and
other rights holders in state and public bodies and
organizations, performance of certain functions
on behalf of the authorized management body.

Apart from the State Organization UACRR,
there is also a public organization “Ukrainian
Agency for Copyright and Related Rights” - an
organization for collective management of the
rights of authors of musical, literary, dramatic,
and other works of art and science. PO “UACRR”
manages the property rights of Ukrainian au-
thors, as well as represents the interests of for-
eign copyright holders on the territory of Ukraine
based on agreements on mutual representation
with foreign copyright organizations.

Notably, there are numerous disputes be-
tween these organizations regarding the protec-
tion of copyright and related rights, which leads to
numerous lawsuits between these organizations,
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which were considered and are being considered
both in the Economic Court of Kyiv and in the
Northern Economic Court of Appeal. For instance,
Case N0.910/18496/19 dated 14.09.2021, which
was considered in the Northern Economic Court
of Appeal. Therefore, subjects of copyright and
related rights should take a balanced approach to
choosinganorganizationthatmanagestheirrights.

Conclusions

Along with the creation of a two-level struc-
ture in Ukraine to ensure the protection of in-
tellectual property, the state has issues not only
with the creation of new objects of intellectual
property rights, but also with the protection of
subjective rights of copyright holders and their
legal users, the state has not yet created a fa-
vourable environment for the commercialization
of objects of intellectual property rights, legis-
lative solutions to problematic issues of profit
distribution among all participants involved in
the commercialization of intellectual property.

The experience of the leading countries of
the world, namely, the United States, China, North
Korea, Japan, and other countries, shows that it is
intellectual property that has become the main
driving force of economic development and, as a
result, an increase in the standard of living of the
population. Solving these and other problemat-
ic issues in the field of intellectual property will
contribute to the socio-economic growth of the
country, ensuring the effectiveness of innovation
processes and innovations in Ukraine.
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HanjioHasibHa cTpaTerisa po3BUTKY Ta OXOPOHM
cdepu iHTe/IeKTya/IbHOI BJIACHOCTI
Osiexkcanap IlletpoBuy CBIT/IMYHUNA
JIOKTOp IOpUAUYHUX HAYK, Tpodecop
HauioHanbHM# yHIBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bya. I'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayisn

3aocTaHHi poKH YKpaiHa 0OTpYMaJia He TIIbKH HOBe 3aKOHO/IaBCTBO, HOBOTO PETryJ/IAITOPa, ajie W HOBUM HallioHasIbHUH
opraH 3 iHTeJIeKTyasbHOI BiacHoCTi. 3 iHiniaTuBu MiHicTepcTBa ekoHOMikM Ykpainy, Ka6inet MiHicTpiB Ykpainu
13.10.2020 p. Ne 1267-p, Ha BUKOHaHHA NiANyHKTY 1 nyHKTy 7 po3ainy Il «[Ipukinnesi Ta nepexiziHi nojsoxeHHa»
3akoHy Ykpainu Big 16.06.2020 p. Ne 703-IX «IIpo BHeceHHs 3MiH 0 leIKMX 3aKOHIB YKpaiHU 1110/10 CTBOPEHHS
Hal[iOHaJIbLHOTO OpraHy iHTeJeKTyaJbHOI BJIACHOCTi» BM3HA4MB, L0 Jep:KaBHe MiANPUEMCTBO «YKpaiHCBKHH
IHCTUTYT iHTeJIeKTyaJbHOI BJIACHOCTI» BHUKOHYe ¢YHKIiI HalioHasbHOTrO opraHy iHTeJEeKTyaJbHOI BJIACHOCTI.
BpaxoBytouy, 1110 AiepKaBHUMU CTPYKTYpaMH PO3I/IAAa10ce IiCTh BapiaHTIB yTBOPEHHs HOBOTO HalliOHaJbHOTO
OopraHy, BU3HayeHHs Ha TUM4acoBUH mnepios [l «YKpailHCbKUN IHCTUTYT iHTeJIeKTyasbHOI BJIACHOCTI» B poJii
HanioHasbHOTO OpraHy 3 iHTeJIeKTyaJIbHOI BJIACHOCTI, 3 O/{Hi€] CTOPOHHU GY/I0 ONTUMAIBLHUM pillleHHSM, a 3 iHIIO1,
CHCTeMa OXOPOHH iHTeJIeKTya/IbHOI BJIACHOCTI i3 BHECEHHSM 3MiH J10 JleIKUX 3aKOHIB YKpaiHu 11010 CTBOPEHHS
Hal[iOHaJILHOTO OpraHy iHTeJleKTya/JbHOI BJIACHOCTi, 3a3Ha/jla CyTTEBHUX 3MiH, 1[0 He MOIJIO MO3HAYMUTHCA Ha
BCii cucTeMi OXOPOHM iHTeJIeKTya/bHOI BJIACHOCTI B JiepkaBi. BUXoAsA4yu 3 aKTyaJbHOCTI TeMaTHUKH, METOI0
JIOC/Ti/PKEHHS SIBJISIEThCS BU3HAUYEHHS Ta aHaJIi3 CTaHy BUKOHaHHSA YKpaiHOIO MiXKHapoJHHUX 3000B’s13aHb y cdepi
iHTeJIeKTyaIbHOI BJIACHOCTI, @ TAKOXK Npoliecy NpUHHATTA HanioHanbHOI cTpaTerii po3BUTKY BU3HaUeHOI chepu Ta
noumyky epeKTUBHUX METOAIB Il npakTH4HOI peasizanii. [[poBifHUMYU cioco6aMu JJ1s1 JOCTiKeHHS Liel Tpo6ieMu
€ HAaCTYNHI MeToAu: GyHKUiIOHATBHUH MiAxiJ (po3risijae ynpaBaiHCbKy CUCTEMY MiJIPUEMCTBA Y BUIVISAL HAG0opy
dYHKIiH, TO6TO i, 06'€fHAHUX CITIJIBHUM 3MiCTOM, BJIaCTUBOCTSIMU Ta XapaKTEPOM JisIJIbHOCTI), METO/] JIOTIYHOTO
aHasli3y (KU 6a3yeThbCs Ha JIOTIYHUX MOCHJIKAaX Ta BUCHOBKAaX), METOJ| CHHTe3y (3MICTOM fIKOTO € 06’€AHaHHSA
paHillle po34IeHOBaHUX YaCTHH NpeIMeTa B €JMHE 1{iJIe), MEeTOA AeAyKIii (MeTox nepexo/y Bifi 3HaHHA 3arajJbHUX
3aKOHOMIpPHOCTEH JJ0 OKpeMoro Horo mposiBy) Ta iH. Y cTaTTi BU3Ha4yeHo, 1o HarioHasbHa cTpaTeris po3BUTKY
cdepu iHTeseKTyaabHOI BiaacHOCTI B YkpaiHi Ha 2020-2025 pokH He € MaHALle€l0 BiJj HUHIIIHIX mpo6sieM. Takox
3’SICOBAHO, 1[0 OCHOBOIO /IJI1 €AHOCTI i KOMIIJIEKCHOTO XapaKTepy JlepaBHOI MOJIITUKH HeO6XiIHUM € IPUHHATTSA
HanioHasnbHoI cTpaTeriii po3BUTKY cdepH iHTeseKTyalbHOI BaacHocTi. OKpiM TOro, iepkaBa IOBUHHA BIIPOBAIUTH
IJIaH TNpaKTH4YHOI peasisanii crpaTerii, a/pke NpakTHKa MiATBep/PKYE HeePeKTHBHICTb BUKOHAHHS TaKHX
JIOKYMEHTIB Mic/isi TPURHATTA. ToMy NOTPiGHO MaKCHMMaJIbHO OPTaHi3yBaTH 3yCHJLJIsS OPraHiB yCix risok Biagu
JUIS1 30cepe/KeHHS yBaru Ha BUKOHAHHI Ta peasisauii 3ampoBazxeHoi pepopMu. BaK/IMBUM KPOKOM y LIbOMY
HamnpsMi € 3aBeplIeHHs cyfoBoi pepopmu. Bkazana CTpaTerisi Mae cTaTH BijoOpakeHHAM afanTauii iHCTUTYTy
iHTeJIeKTyaJIbHOI BJIAaCHOCTI /10 3arajlbHUX CBITOBUX TeHJIEHIiM Ta yCHiIIHUX €BPONENCbKUX NPAKTHUK, MiCTUTH
MeTy Ta IJIAXM Il npakTU4HOI peasizauii. Bix ycnimHoro npuiiHaTTa Ctparerii 3a/1eXKUTh N0JaJbIIHMNA PO3BUTOK
cyzoBo-1paBoBoi pedopMu B YKpaiHi, B paMKax sKOi y)ke CTBOpeHO BUIUH CyJ 3 MUTaHb iHTeJEeKTyaJbHOI
BJIACHOCTI, OZIHaK 6e3 €QHOCTI 3aKOHOJABCTBA, CTPATEriyHOi HOro Y3ro/pKeHOCTi, He MOXJHMBa NpaKTUYHA
peasizarnisi 3armoyaTkoBaHol pepopMH, a BiJIOBiIHO i BUKOHAHHSA MDXKHAapOAHUX 3000B’s13aHb. MaTepianu crarTi
CTaHOBJIATB MPAKTHUYHY L[iHHICTB J/Is1 MOAAJIBIIUX AOCJi/KeHb PO3BUTKY CY/0BO-ITPaBoBoi pepopMH B YKpaiHi

Kamwuosi cnosa: iHTeJleKTyaJIbHa BJIACHICTb, 3aKOHOJ,ABCTBO, peopraHisaliis, HallioHaJIbHUI OpraH, CUCTeMa,
CTPYKTypa
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compulsory insurance were investigated and ways to solve them were proposed. The paper
analysed the issue of legal expansion of the range of insurance risks for animal insurance
contracts within the framework of the Law of Ukraine “On the Specifics of Insurance of
Agricultural Products with State Support”. The proposed amendments to the regulations
in the field of breeding animal insurance will harmonize the corresponding legislation, as
well as improve awareness of breeding animals for regulatory authorities, consumers of
relevant products and insurers. The materials of this paper are of practical value for further
research of the legal regulation of animal insurance, their improvement, and identification
of new issues in national regulations

Keywords: insurance, compulsory animal insurance, breeding animal insurance, insurance

risk, insurance of agricultural products with state support

Introduction

According to the Concept of Insurance of
Agricultural Products with State Support,
developed by the National Bank of Ukraine,
in the civilized world, agrarian insurance is
a prerequisite for the existence of agricul-
ture, especially for agrarian countries [1].
The first “pet insurance” policy was issued
in 1890 in Sweden and “covered” horses
and livestock, later in 1947 the first pet
insurance policy was issued in the United
Kingdom (Great Britain). In these countries,
modern pet insurance policies have been
developed with the possibility of covering
the medical expenses of pets and liability
to third parties for the actions of pets [2].
The national system of state support for ag-
ricultural product insurance went through
various stages. Presently, starting from July
1, 2021, the amount of partial reimburse-
ment of insurance payments (premiums) to
agricultural producers is determined at the
level of up to 60%, considering the practice
of previous periods of analogous support
programs [3].

The issues of insurance legal relations
became the object of research by many
scientists, such as V. Bazylevych, K. Ba-
zylevych, S. Dombrovskyi, R. Sabodash,
S. Osadets, N. Patsuriia, and many others.
The specifics of animal insurance are de-
termined by many factors, both biological
and legal, that cannot but consider their
natural properties and state needs in the
context of the national and global food cri-
sis. The theoretical framework of this study
also included the studies of Ukrainian legal
scholars in the field of agrarian law, such as
N.A. BaHai, V.M. Yermolenko, V.P. Zhushman,
I.I. Karakash, T.H. Kovalchuk, A.M. Stativka,
V.Yu. Urkevych, V.Z. Yanchuk, and others.

Results and Discussion

Agriculture is characterized by certain reg-
ular partial crop losses, catastrophic losses
caused by a range of factors of influence: bio-
logical, climatic, etc. Therefore, added stimu-
lation of the market of insurance services of
agricultural insurance is being formed, both
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from the position of business owners and
from the position of the state, for which the
stability of the functioning of the socially and
export-important agrarian sphere is one of
the priorities [4].

According to the Law of Ukraine
No. 85/96-BP “On Insurance” dated March
7, 1996, insurance is carried out in a com-
pulsory and voluntary form. According to
Article 7 of this Law, a compulsory type of
insurance is insurance of animals (except
those used for agricultural production) in
case of death, destruction, forced slaughter,
disease, natural disasters and accidents in
cases and per the list of animals established
by the Resolution of the Cabinet of Minis-
ters of Ukraine (the Resolution) [5].

According to the Law of Ukraine No.
3691-XII “On Breeding in Livestock Breed-
ing” dated 15.12.1993, breeding is a system
of zootechnical, selection, and economic
measures aimed at improving the breeding
and productive qualities of animals. To en-
sure all conditions for breeding highly pro-
ductive animals, breeding is developed, and
to reduce the possibility of adverse conse-
quences in breeding, insurance of breeding
animals is ensured legislatively. According
to the Resolution, the object of this insur-
ance is property interests that do not con-
tradict the law, are related to the death, de-
struction, forced slaughter of animals that
are subject to state insurance, communal or
private property rights, as a result of diseas-
es, natural disasters and accidents.

The subjects of this case, on the side of
the insurer, include owners of breeding (ge-
netic) resources; enterprises, institutions,
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and organizations regardless of the form of
ownership and individuals - subjects of en-
trepreneurial activity that take part in the
production, preservation, use, creation, de-
termination of the breeding value of breed-
ing (genetic) resources, trade in breeding
(genetic) resources and provide services, re-
lated to the breeding business in animal hus-
bandry; owners of non-breeding animals are
consumers of breeding (genetic) resources
and customers of breeding services in animal
husbandry (Article 5 of the Law of Ukraine
“On Breeding in Livestock Breeding”).

The Ministry of Agrarian Policy and
Food of Ukraine determines the procedure
for assigning the appropriate status to sub-
jects of breeding in animal husbandry. Ac-
cordingly, the requirements apply to breed-
ing subjects in animal husbandry who are
owners of breeding (genetic) resources or
are economic entities that take part in the
production, preservation, use, creation, de-
termination of the breeding value of breed-
ing (genetic) resources, trade in breeding
(genetic) resources and provide services re-
lated to breeding in animal husbandry [6].

On the side of the insurer in this type
of compulsory insurance, according to the
Law of Ukraine No. 4391-VI “On Specifics
of Insurance of Agricultural Products with
State Support” dated February 9, 2012 (the
Law), act insurers who have received a li-
cence to insure agricultural products estab-
lished legislatively and added requirements
established by the regulations of the Na-
tional Bank of Ukraine.

Appendix 1 to the Resolution defines
the list of animals subject to compulsory




insurance. These include breeding animals
(cattle, pigs, sheep, goats, horses aged from
1 year). However, Appendix 1 of the Reso-
lution does not mention such animals as
fish, and in general “aquatic bioresources”.
However, according to Article 3 of the Law
of Ukraine No. 2894-II1 “On Animal Life”
dated 13.12.2001, animals include fish and
invertebrates (arthropods, molluscs, echi-
noderms, etc.) in all their species and pop-
ulation diversity and at all stages of devel-
opment (embryos, eggs, pupae, etc.), which
are in a state of natural will, kept in semi-
free conditions or in captivity.

According to the Law of Ukraine
No. 3677-VI “On Fish Farming, Industrial
Fishing, and Protection of Aquatic Biore-
sources” dated 08.07.2011 and the Law of
Ukraine No. 486-1V “On Fish, Other Aquatic
Living Resources and Derivative Food Prod-
ucts” dated 06.02.2003, aquatic biological
resources are defined as a set of aquatic or-
ganisms (hydrobionts), the life of which is
impossible without being in water. Aquat-
ic biological resources include freshwater,
marine, anadromous, and catadromous fish
in all stages of development, Cyclostomi,
aquatic invertebrates, including molluscs,
crustaceans, worms, echinoderms, spong-
es, gastropods, terrestrial invertebrates in
the aquatic stage of development, algae,
and other aquatic plants. The reasons for
expanding the list of breeding animals sub-
ject to compulsory insurance also include
the Order of the Ministry of Agrarian Policy
and Food of Ukraine No. 414 “On approv-
al of the Procedure for Artificial Breeding
(Reproduction), Cultivation of Aquatic Bi-
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ological Resources and Their Use” dated
07.07.2012. Evidently, there is a need to
harmonize the norms of the above-men-
tioned sub-legislative acts with the updat-
ed wording of the Law, which since July 1,
2021 prescribes the following definition of
farm animals: animals, including fish, rep-
tiles, and amphibians, grown and/or kept
by humans to produce of foods, by-products
of animal origin (wool, skin, fur), as well as
for other agricultural needs.

Another sub-legislative regulation al-
lows discussing the expansion of the list of
animals subject to compulsory insurance -
the Instruction on the organization of ser-
vice canine in the National Guard of Ukraine
No. 772, among service dogs, singles out
breeding animals used by service dog ken-
nels for breeding work, and subject to ac-
counting from 05.08.2014.

To insure breeding animals, they are
subject to a class indexing procedure, name-
ly a comprehensive assessment of breeding
and controlled animals by breeding and
productive qualities and types of animals;
based on the results of which a certificate
of breeding (genetic resources) is obtained
(Articles 1, 13 of the Law of Ukraine “On
Breeding Business in Animal Husbandry”;
Regulations on the certificate of breeding
(genetic) resources and sample forms of
certificates of breeding (genetic) resourc-
es [7]. Class indexing is conducted accord-
ing to the instructions for class indexing of
individual species of animals, for instance,
the Instruction on class indexing of poul-
try, the Instruction on keeping breeding re-
cords in poultry farming and sample forms
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of breeding records [8]. Corresponding
sub-legislative regulations are also adopted
for cattle, pigs, breeding horses, and fish.
Attention is drawn to the word “indi-
rect”, through the definition of the subject of
the insurance contract, the expansion of the
range of insurance risks, namely “damages
incurred in connection with animal breed-
ing” (Article 20 of the Law). However, Arti-
cle 8 of the Law does not prescribe this type
of risk, and the types of risks listed in it may
factually be the basis for “losses incurred in
connection with their cultivation”.

Conclusions

Insurance of breeding animals is current-
ly a strategic issue, since breeding animals
are the main base and foundation of the en-
tire agriculture, which directly determines
its development. The author of this paper
suggests including information about the
insurance contract in the Certificate form
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of breeding (genetic) resources and co-
ordinate special legislation on the list of
animals subject to compulsory insurance.
Appendix 1 of the Resolutions should be
read as follows: “Breeding animals: cattle
of dairy, milk-meat and meat breeds; pigs;
sheep; striped sheep; goats; a horse; fur an-
imals, rabbits; poultry farming; beekeeping;
fishery resources and aquatic biological re-
sources; sericulture resources; breeding
dogs (pure-bred or animals obtained under
an approved breed improvement program
that have breeding (genetic) value and can
be used in the selection process) aged 1
year or older. Zoo animals aged from 1 year.
Circus animals aged from 1 year”. The for-
mulation of the norms of the Law regarding
the definition of agricultural risks may lead
to an ambiguous interpretation and become
an obstacle to the effective application of
insurance payment compensation mecha-
nisms to agricultural producers.
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JlesiKi TUTaHHSI IPAaBOBOI0 PETy/JIIOBAaHHSA CTPaXyBaHHS TBapUH
sIK 060B’SI3KOBOT'0 BUAY CTPaxXyBaHHA

InHa BikTopiBHa l'opic/1aBcbKa
Kanguaat puuiHUX HayK, JOLEHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHS YKpaiHU
03041, ByJ1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

ArpapHe cTpaxyBaHHS - O0O0OB’A3KOBa YyMOBa ICHYBaHHS CiJIbCbKOI'O TOCHOJApCTBa,
0CO6JIMBO [IJI1 arpapHUX KpaiH. CboroJleHHs1 CTaBUTb IMepej; CiJIbCbKOI'OCIOAapPChbKUM
BUPOGHUIITBOM CepPHO3HI K/IiMaTU4YHI, eKOHOMi4Hi, 6i010Ti4yHI BUK/JIMKHU. CTpaxyBaHHSA Ma€
CTaTH TUM IHCTPYMEHTOM, 1[0 JOIOMOKe 36a/aHCyBaTH PU3UKH MDK yciMa y4acHMKaMHU
arpapHHX CTPaXOBUX BilHOCHH, Ta 3HU3UTb HETaTUBHUH BIIJIUB Ha arpapHe BUPOOHHUIITBO,
Ta piBeHb XKUTTA Y Jiep>KaBi. BUXod4H 3 [bOT0, METOIO JAHOI0 AOCJIP)KEHHS € JOC/iPKeHHA
NUMTAHHA [pPaBOBOTO pEry/JII0OBaHHS CTpPaxyBaHHSA TBapUH $K O0O6OB'A3KOBOTO BUAY
CTpaxyBaHHA Ta OKpeCJeHHA NepCleKTUB PO3BUTKY TaKOTO BUAM CTpaxyBaHHA. MeTog0M
JAJ51 AOCiP)KeHHS L€l npo6JeMU € aHasli3 YMHHOTO HalliOHAJbHOTO 3aKOHOJABCTBA, LI0
Jla€ 3MOry KOHCTATyBaTH, 110 NpaBOBe DPEryJOBaHHS CTPaXyBaHHA TBapUH BiANOBIJaE
CBOIM yMOBaM y HallilOHaJIbHUX HOPMaTHBHO-IIPABOBUX aKTaxX. Y CTATTI Ha OCHOBI aHasi3y
HOPMaTHUBHO-IIPABOBUX aKTiB, 1[0 pEryjJll0Tb MOpAJOK MpOBeJeHHA CTpaxXyBaHHHA
CiJIbCBKOTOCNIOAAPChKUX TBAPHUH, JOCTIIKYIOTbCS NPO6JIEMHI NUTaHHA Ta NPONOHYOTbCA
CnocobM YCyHeHHs KOJi3iil y NnpaBOBOMy pery/aroBaHHI JaHOTO BHJY CTpaxyBaHHs.
JocnimxyoTbest mpo6ieMy BU3HAYEHHS [lepesliKy TBApHH, 110 NiJJIAraloTb 0608’ A3KOBOMY
CTpaxyBaHHIO Ta NPOMNOHYIOTHCA IJIAXH X BUpilIeHHs. AHAII3yETbCA NUTAaHHA IPABOBOTO
pO3LIMPEHH KOJIa CTPaXOBUX PU3HKIB /111 ,OTOBOPiB CTpaXyBaHHA TBAPUH Y MexKaX 3aKOHY
Ykpainu «I1po 0co6IMBOCTI cTpaXxyBaHHS CiJIbCbKOTOCIMOAAPCHKOI MPOAYKIi 3 /ep:KaBHOMO
HiZITPUMKOIO». 3anpoIroOHOBaHI /I0OMOBHEHHS [0 HOPMAaTHMBHO-NIPABOBHX aKTiB y cdepi
CTpaxyBaHHA MJIEMIHHUX TBapWUH NpUBeJie 0 TapMOHi3alil BiIMOBITHOr0 3aKOHO/aBCTBA,
a TaKOX MNOKPALMTbh NOIHPOPMOBAHICTb NPO IMJIEMIHHY TBAapWHY AJiIs KOHTPOJIOIYHUX
OpraHiB, CIOKKMBaYiB BiZINOBIAHOI IPOAYKLII Ta CTpaXx0BUKIB. MaTepiasiv CTaTTi CTaHOBJIATH
NpPAaKTUYHY LIHHICTb A/ NOAAJIBIINX JOC/IIKEHb IPAaBOBOTO PEry/I0BaHHA CTpaxXyBaHHA
TBapHH, IX BJOCKOHa/IeHHA Ta BUABJIEHHA HOBUX NMTaHb y HalliOHaJIbLHUX HOPMAaTUBHO-
[IpaBOBUX aKTax

Katwouoei caoea: ctpaxyBaHHS, 060B’sI3KOBe CTpaxyBaHHS TBAPUH, CTpaxyBaHHS MJIeMiHHUX
TBAapHH, CTPAXOBUX PU3UK, CTPAXyBaHHs CLIbCBKOTOCHOAAPChKOI MPOAYKIII 3 JepKaBHOIO
NiATPUMKOIO
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international practices. During this study, philosophical, general scientific and special
legal methods of scientific cognition were used, which were chosen considering the
purpose and objectives of this study. Based on the analysis of regulations governing the
procedure for obtaining legal protection of breeding achievements in animal husbandry,
the paper examines problematic positions and suggests ways to eliminate conflicts in the
legal regulation of these issues. The international practices regarding the execution of law
enforcement documents for breeders and the possibility of protecting their rights was
also analysed. The materials of this paper are of practical value for further investments,
improvements, and identification of new issues in research of breeding achievements in
animal husbandry

Keywords: object of intellectual property rights, breeding achievement, breeding

achievement in animal husbandry, protection of intellectual property rights

Introduction

From the depths of the Middle Ages, there
were societies of early breeds for animal
husbandry, which controlled the pedigree
to protect the intellectual property rights
of master breeders. The first specialized
patent law applied to living organisms was
the Plant Protection Act of 1930 in the Unit-
ed States. It prescribed what are commonly
called the rights of plant breeders to prop-
agate new varieties by asexual methods [1].
In the modern conditions of development
and the state of crisis in the supply of food
on a global scale, one of the rather weighty
objects of intellectual property are breed-
ing achievements as the results of activity
in the form of animal breeds with given
characteristics. According to the Concept
of the State target program to develop the
agricultural sector of the economy for the
period until 2022 (the Concept) [2], the
expected results include the creation and
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effective management of the state register
of breeding agricultural animals, by pro-
viding Ukrainian agricultural producers
with modern selective breeding (genetic)
resources and the growth of their export
potential. However, according to the data of
the National Academy of Agrarian Sciences,
in Ukraine there is factually no breeding
system in animal husbandry, and the state
position, albeit ensuring the preservation
of agricultural breeds of animals, domes-
tic genotypes, which still retain the unique
qualities of parental forms and steadily
transmit them to their descendants.

The legal foundations of intellectual
property rights for breeding achievements
in animal husbandry were investigated by
scientists as an economic direction, namely
V.I. Antotenko, V.P. Borodai, M.A. Vitvytskyi,
S.A. Voinalovych, H.I. Demydas, V.P. Kopan,
V.I. Ladyka, O.V. Pichkur, and others, in
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whose studies partial attention was paid to
breeding achievements, as a result of the ac-
tivities of zooengineers, veterinarians, and
other specialists in agricultural sciences;
and legal: N.O. Bahai, 0.B. Butnik-Siverskyi,
V.M. Yermolenko, V.S. Drobyazko, Yu.M. Ka-
pitsa, T.H. Kovalchuk, 0.V. Kokhanovska,
0.0. Kulinich, VI. Kurylo, O0.M. Melnyk,
O.P. Orliuk, M.V. Palladii, O.P. Svitlichnyi,
0.0. Stefan, and others.

Results and Discussion

The development of patent legislation can
change the existing legal conditions for
competition and investment in the field of
animal breeding, and therefore requires a
higher level of awareness on the part of pol-
iticians, animal breeders, lawyers, and pat-
ent attorneys. In 2020, Ukraine adopted a
law on the creation of the National Intellec-
tual Property Authority (NIPA), which re-
placed the State Intellectual Property Ser-
vice. According to the Concept, the agrarian
sector of the economy, the basic component
of which is agriculture, forms food, within
certain limits, economic, ecological, and
energy security, ensures the development
of technologically related branches of the
national economy and the creation of so-
cio-economic conditions for rural develop-
ment. However, according to the data of the
State Statistics Service of Ukraine, in the
structure of agricultural products in 2020,
the cultivation of agricultural animals ac-
counted for 12%, the index of agricultural
products was 97.5% compared to the previ-
ous year, and the decrease in the number of

agricultural animals at the end of the year
was: minus 7.1% for cattle, 5.4% for sheep
and goats and minus 9% for poultry; only
the number of pigs increased by 2.5% [3].
Among the ways to overcome existing
problems in the field of animal husbandry
is the implementation of measures to pre-
serve and restore the diversity of breeds
of agricultural animals according to the
provisions of the Convention on the Pro-
tection of Biological Diversity. The most
acute problems are still the lack of motiva-
tion for most business entities to increase
the number of farm animals and increase
the volume of livestock production. Along
with this, industrial animal husbandry uses
specialized, highly productive genotypes of
imported breeding, which leads to the loss
of genotypes of Ukrainian breeding and the
emergence of the problem of a substantial
decrease in genetic diversity, a decrease in
the resistance of animals and a substantial
dependence on the import of breeding (ge-
netic) resources. Obviously, the preserva-
tion of agricultural breeds of animals is a
complex and urgent problem not only for
Ukraine, but also for other countries of the
world. First of all, in terms of the choice
of forms and methods and the minimum
number of animals for conservation. The
basis of the UN concept is the reproduction
of the active part of the population using
pure-bred breeding methods and the in-
volvement of the rest for intensive use in
the crossbreeding system. Therewith, the
minimum number of sows for preserva-
tion is at least 100, and the main boars -
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10 heads or the corresponding amount of
sperm [4]. Although the Concept prescribes
providing Ukrainian agricultural producers
with modern breeding, breeding (genetic)
resources and increasing the potential of
their exports, improving and ensuring the
effective maintenance of the state register
of farm animals, introducing a system for
assessing and determining the breeding
value of animals, maintaining breeding re-
cords through the creation of automated
information databases on breeding (genet-
ic) resources, and the draft Concept of the
State target program for the development
of the cattle industry until 2030 presented
to the Ministry of Economy offers only sup-
port for the cattle industry with a focus on
reducing the cost of attracting investment.

However, the implementation of any
program is associated with financing,
which in modern conditions is carried out
improperly. The mechanism for the use of
funds was provided for in the state budget
under the program “Selection in livestock
and poultry breeding at enterprises of the
agro-industrial complex” and was carried
out according to the Resolution of the Cab-
inet of Ministers of Ukraine No. 515 “On
Approval of the Procedure for the Use of
Funds Provided for in the State Budget for
the Implementation of the Program of Se-
lection in Livestock and Poultry Breeding
at Enterprises of the Agro-Industrial Com-
plex” dated May 18, 2011, which provided
funds for works of national significance
for the development and implementation
of programs, namely selection by breeds
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and preservation, maintenance of the gene
pool in sperm banks, embryo banks and
the gene pool bank of silkworms of exist-
ing, local, and endangered breeds. But over
time, the funds began to be allocated only
for reimbursement of the cost of purchased
breeding animals, bees, sperm, and embry-
os, which is provided to legal entities and
individual entrepreneurs, regardless of
the legal form and form of ownership, for
Ukrainian or imported breeding animals,
bees, sperm purchased by them and embry-
os in size (up to 80% of the cost).

The analysis of regulations in the field
of development of breeding work in animal
husbandry suggests the need to support
own breeding works and introduce appro-
priate legal protection of intellectual prop-
erty rights for breeding achievements in
the field of animal husbandry.

Since currently a breeding achieve-
ment in the field of animal husbandry is a
group of breeding animals (breed, breed
type, line, family, etc.) created as a result of
purposeful creative activity, which has new
genetic characteristics that are persistent-
ly transmitted to offspring, and in terms of
productivity exceeds previous types of ani-
mals, equated to inventions (Articles 1 and
25 of the Law of Ukraine No. 3691-XII “On
Breeding Matters in Livestock Breeding”
dated 12.15.1993 (the Law).

Moreover, the achievements of national
breeding in various livestock industries have
extensive experience, namely: dairy cattle
breeding: Ukrainian black-spotted dairy,
Ukrainian red-spotted dairy, Ukrainian




red dairy breeds and intrabreed and zonal
types; meat cattle breeding: Ukrainian meat,
Volyn meat, Polish meat, southern meat;
pig farming: Poltava factory type of meat
pigs, Poltava meat breed, red-belt special-
ized meat line of pigs, UVB-1, UVB-2; sheep
breeding: types of Ascanian thin-fleece
sheep, meat-wool intensive types of sheep;
poultry farming: synthetic lines of laying
hens, crosses of laying hens, autosex lines
of poultry; horse breeding: Ukrainian rid-
ing breed of horses; fishery: breeds of carp;
carp-crucians [5].

According to Article 1 of the Law, a
breeding animal is a pure-bred animal or
an animal obtained under an approved
breed improvement program, registered in
the state books of breeding animals, has a
breeding (genetic) value and can be used in
the breeding process according to breeding
programs; the objects of breeding business
in animal husbandry are cattle, pigs, sheep,
goats, horses, poultry, fish, bees, silkworms,
fur animals, and rabbits, which are bred to
obtain certain products from them (herein-
after - animals), and subjects of breeding
business in animal husbandry are as fol-
lows: owners of breeding genetic resourc-
es; enterprises, institutions, and organiza-
tions regardless of the form of ownership
and individuals-entrepreneurs taking part
in the production, preservation, use, crea-
tion, determination of the breeding value
of breeding (genetic) resources, trade in
breeding (genetic) resources and provide
services, related to the breeding business in
animal husbandry; owners of non-breeding
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animals are consumers of breeding (genet-
ic) resources and customers of breeding
services in animal husbandry.

To obtain legal protection and recogni-
tion of a certain breed of animal as a breed-
ing achievement, a joint order of the Minis-
try of Agrarian Policy and Food of Ukraine
and the Ukrainian Academy of Agrarian
Sciences had to be issued [6].

In Ukraine, the Special Information
System of the National Intellectual Proper-
ty Authority (NIPA) has been created, and
intellectual property centres are function-
ing, these are business entities that ensure
the implementation of educational and sci-
entific programs, as well as improving the
qualifications of employees in the field of
intellectual property; which could take on
the functions of providing legal support in
the exercise and protection of intellectual
rights ensuring biological and food safety.

Currently, according to Article 6.2 of
the Law of Ukraine No. 3687-XII “On Pro-
tection of Rights to Inventions and Utility
Models” dated 15.12.1993, the object of the
invention may be a breed of animals, but
the legal protection of this law does not ex-
tend to such an object. According to Article
11 of the Law, state registration of breed-
ing achievements is carried out by entering
relevant data based on orders of the Minis-
try of Agrarian Policy and Food of Ukraine
in the State Register of breeding achieve-
ments in animal husbandry. According to
the data of which, as of the end of 2021,
the following number was registered: in
poultry farming, 5 breeding achievements;
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in beekeeping - 2; in cattle breeding - 11;
in pig breeding - 8; in horse breeding - 2
(the validity period of exclusive proper-
ty rights for one foal is in 2021 - a new
Ukrainian breed of riding horses); in fish
farming - 3 [7]. For comparison, according
to the World Intellectual Property Organi-
zation (WIPO) there were 26 cattle patents
in the United States of America from 1997
to 2012 [8].

The Law, in contrast to Article 487 of
the Civil Code of Ukraine, does not make
provision for the possibility of issuing a
patent for breeding achievements in animal
husbandry and granting the corresponding
rights. Owners of breeding (genetic) re-
sources are entitled to receive certificates
of breeding (genetic) resources, which are
documentary evidence of the quality and
breeding value of breeding (genetic) re-
sources during their acquisition, sale, and
trade (Articles 1 and 13 of the Law).

The only document containing infor-
mation about the breed of the animal, the
results of the genetic examination and the
owner of the breeding animal is the Certifi-
cate of breeding (genetic) resources.

Evidently, the absence of a common
“denominator” in the legal regulation of
the issue of establishing a law enforcement
document for a breed of animals plays a
negative role. However, considering world
practices, specifically, the main principles
of the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS), it is
necessary to discuss the possibility for the
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inventor to ensure the protection of intel-
lectual property rights in several ways. The
factors affecting the possibility of choosing
a method of protecting intellectual proper-
ty rights are as follows: the level of ensur-
ing the implementation of private property
rights; the effectiveness of the judicial sys-
tem in proceedings related to intellectual
property; the ability of law enforcement
agencies to investigate such cases; the pos-
sibility of the inventors themselves to take
preventive measures. An analysis of the
Unified Agrarian Policy of the EU, which
defines the structure of breeding activities,
shows that breeding activities in the Euro-
pean Union are carried out not by state bod-
ies, but by licensed breeding farms, which
are controlled by scientific research or edu-
cational institutions [9]. An exception is the
legislation of Bulgaria and Romania, where
innovation, distinctiveness, uniformity, and
stability are among the criteria for the pa-
tentability of animal breeds. Such provi-
sions are contained in the Romanian Patent
Law No. 64/1991 of October 11, 1991, and
the Law of the Republic of Bulgaria of Sep-
tember 19, 1996 “On the Protection of New
Plant Varieties and Animal Breeds” [10].

The authors of this paper support the
position of the Ukrainian scientific com-
munity on the need to implement Corri-
gendum to Directive 2004/48/EC of the
European Parliament and of the Council of
29 April 2004 on the enforcement of intel-
lectual property rights in the procedural
codes of Ukraine [11].




Conclusions

The legal regulation of intellectual prop-
erty rights for breeding achievements in
animal husbandry requires the coordi-
nation and adoption of a regulation that
would allow effectively protecting intel-
lectual property rights in this area, similar
to the Law of Ukraine “On the Protection
of Rights to Plant Varieties”, especially
since the draft law on the legal protection
of breeding achievements in animal hus-
bandry has been in the Verkhovna Rada of

Gorislavska & Piddubny @

Ukraine for more than 20 years. Effective
protection of the breeder’s intellectual
property rights should be a decisive factor,
along with the regulatory consolidation
of the procedure for obtaining a law en-
forcement document, for the full-fledged
“existence” of a breeding achievement.
The principal function of protecting the
rights of breeders should be implemented
through the effective activities of the Su-
preme Court for intellectual property.
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CesieKliiHe JOCATHEHHA Y TBAPMHHUITBI SIK 00’€KT nMpaBa
iHTeJ/IeKTya/IbHOI BJIACHOCTI Ta Mi2KHapOAHUU JOCBiJ MOI0 3aXUCTY

InHa BikTopiBHa l'opic/1aBcbKa
KanauaT opuAMYHUX HayK, JOLEeHT
HauioHanbHU# yHiBepcUTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys1. 'epoiB O60poHHy, 15, M. KuiB, Ykpaina
Onekciit IOpiioBuy Iiaay6Huin
JlOKTOp IOpUAMYHUX HAYK, Tpodecop
HaunioHanbHu# yHiBepcuTeT 6iopecypciB i IpUPOOKOPUCTYBAaHHSA YKpaiHU
03041, Bys1. 'epoiB O60poHHy, 15, M. KuiB, Ykpaina

AHomayis

[IpaBa iHTesieKTyaJbHOI BJIACHOCTI nepe/6ayeHi y 3arajbHill Aekapaliil npas JIOAUHU.
[laTeHT Ha MoOpoJy TBapHWH € BUKJIIOYHUM [PaBOM BHHaxiJJHUKa Ha CBOE ceJieKliliHe
JIOCSTHEHHS, BiH € FOPU/IUYHOIO MOHOIIOJII€I0, 1110 3a6€3MeYyEThCS JepHaBolo, a NaTeHTHUH
3aXUCT YHEMOXKJIUBJIIOE KOMepliiliHe BUKOPHUCTaHHSA 6e3 3roJi1 Horo BJacHUKA. BUKIKMKH
CbOTOJIeHHs1 06e3MocepeJHbO CTOCYIOTbCA 3abe3NedyeHHA MNPOJAOBOJBYOI Oe3NeKH.
[IpakTU4He 3aCTOCYBaHHA CeJIeKL[iHHUX JJOCATHEHb y TBAPUHHUITBI, 30KpeMa, oJIArae y
reHeTUYHOMY IOKpallleHHI TBApUH 3 «eKOHOMIYHOT0 60KY», 1110 IPSIMO BIIJIMBA€E HAa PiBEHb
iHBeCTHUI[i¥ Ta BUHATOPOJ 115 CeJIeKI[iOHepiB, a BiJj TaKi3pocTae noTpebay epeKTUBHOMY
NpaBOBOMY 3aXMUCTi MpaB iHTeJieKTyaJbHOI BJIACHOCTi. ¥ 3B'A3Ky 3 IJUM, MeTO0 Iji€l
CTaTTi € AOCJHIAXKEHHS MpPaBOBOrO peryJIOBaHHA IpaB IHTeJeKTyaJlbHOI BJIACHOCTI
Ha ceJleKliliHe JOCSAATHEHHS Y TBAPUHHUIITBI, MPONO3ULil 0J0 WOTO Y OCKOHAJIEHHS
yepes JOCJiKEHHA MIXXHApPOJHOTO0 AOCBIAY. Y X0zl HOCHIIKEHHS BUKOPUCTOBYBAJIMCh
dinocodcbki, 3araJbHOHAyKOBI Ta cleliajJbHO-IOPUJUYHI METOAM HAyKOBOTO Mi3HAHHA,
dKi 6yJio 06paHO 3 ypaXyBaHHSM MeTH Ta 3aBJlaHb JAOCJiJXeHHS. Y CTAaTTi HA OCHOBI
aHaJ1i3y HOPMATUBHO-NIPABOBUX aKTiB, 10 PEry/JKTb NOPALOK OTPUMAaHHA [IPAaBOBOI
OXOpPOHHM CeJIeKLiHHOTO J[JOCATHEHHS y TBAapUHHULTBI, JOC/iAKYyHOTbCcS Npo6JeMHi
no3uliii Ta MNPOMOHYIOTbCS CIOCOOM YCYHeHHS KOJi3ill y mpaBOBOMY peryJoBaHHI
UX NHUTaHb. Takox OyJi0 NMpoaHaJsi3oBaHO MiXXHapoAHWH JOCBif 11070 opopMJ/eHHS
[IPaBOOXOPOHHUX [JOKYMEHTIB JJid CeJIeKL[iOHepiB Ta MOXKJHWBOCTI 3aXUCTy CBOIX
npas. MaTepiasy CTaTTi CTAHOBJATH NPAKTUYHY LIHHICTh AJis MOAAJIbIIMX BKJAJEHb,
B/ZIOCKOHAJIeHb Ta BHUSBJIEHHS HOBUX NHUTaHb B JAOCJiJKeHHI y cdepi cesekLiliHOro
JOCATHEHHA B TBAPUHHULTBI

Kamwouoei cnoea: o6’eKT mpaBa iHTeJIeKTyaJbHOI BJIACHOCTI, CeJieKI[iliHe JOCATHEHHS],
cesleKlifiHe JOCATHEHHA Y TBAPUHHUIITBI, 3aXMCT NIpaBa iHTeJeKTyaJJbHOI BJACHOCTI
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It was found that the organization and conduct of expertise, as a basic category of expert
activity, usually does not require the involvement of a wide range of people. However,
the concept of expertise is not always limited only to forensic expertise, which is usually
appointed based on a corresponding decision of a court or other authorized body. It
was found that expert activity is not defined at the level of a separate legislative act,
and therefore there are difficulties in forming general categories for understanding the
essence of such a concept. In general, regulations define the requirements for experts,
the stated expertopinions, therightsand obligations of experts, as well as responsibility
for violating the procedure for conducting expert examinations. Thatis, the regulations
mainly relate to the conduct of forensic expertise, as one of the components of expert
activity. Furthermore, the current Code of Ukraine on Administrative Offences does
not contain any administrative legal norms concerning administrative liability for
offences that may arise in expert activity in general and forensic examinations in
particular. It was concluded that the priority actions aimed at improving the institution
of administrative responsibility for offences related to the field of expert activity in
Ukraine should be as follows: firstly, the field of organization and conduct of non-
judicial expertise requires legislative definition and statutory regulation; secondly,
considering the fact that the current Code of Ukraine on Administrative Offences does
not contain any administrative legal norm that concerns responsibility for offences
related to the field of expert activity, namely the implementation of judicial and non-
judicial examinations, it is necessary to amend the current Article 185-16 of the Code of
Criminal Procedure of Administrative Offences with the following wording: “Violation
of the procedure for conducting examinations by authorized individuals entails the
imposition of a fine of one to two hundred minimum tax-free wages of citizens”. The
materials of this paper are of practical value for subsequent research, solving issues
and finding gaps in the Code of Ukraine on Administrative Offences

Keywords: expert examination, forensic examination, non-judicial examination,
administrative responsibility, expert

Results and Discussion

The procedure for conducting and organ-
izing expert examinations in Ukraine is
mainly limited to forensic examinations
and is regulated according to the Law of
Ukraine “On Forensic Examination” [1].
Separate provisions are also contained
in the Order of the Ministry of Justice of

Ukraine No. 53/5 dated 08.10.98 “On the
approval of the Instructions on the ap-
pointment and conduct of forensic exam-
inations and expert studies and Scientific
and methodological recommendations on
the preparation and appointment of foren-
sic examinations and expert studies” [2].

Law. Human. Environment. 2021. Vol. 12, No. 4
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Notably, forensic expertise, albeit one
of the most common types of expertise, is
not the only one. Thus, as non-judicial ex-
pertise, one can recognize scientific and
scientific-technical expertise prescribed
by the Law of Ukraine “On Scientific and
Scientific-Technical Expertise” [3], ex-
pertise on environmental impact assess-
ment, expertise of human living condi-
tions, expertise of a complex information
protection system, expertise product
samples, etc.

As for the very concept of expertise, ac-
cording to A.V. Furman, this concept covers:

¢ consideration, research of any case
or specificissue to obtain the correct con-
clusion, establish the correct assessment;

> professional examination of phys-
ical evidence or facts to clarify the cir-
cumstances and provide appropriate con-
clusions;

¢ assessment of the state of an ob-
ject or process by reputable specialists,
including the cause of an event or its pos-
sible consequences, as well as the pros-
pects for using things, resources, or mak-
ing particular decisions;

¢ the social procedure for psycho-
logical assessment of certain situations,
achievements of human activity or per-
sonality, which is carried out according
to the tasks (request) set by the custom-
er, requires an in-depth study of certain
psychosocial problems or issues by an
expert, and therefore their thorough the-
oretical and methodological training and
functional literacy;

Law. Human. Environment. 2021. Vol. 12, No. 4

> the method of substantiation of the
real state of affairs in a certain sphere of
public life by an expert, clarification of
the thoroughness of solving factual prob-
lems by a certain scientific discipline (so-
ciology, didactics, psychology), as well as
assessment, which “is associated with the
construction of a system of features for
recognition, classification, and analysis
of complex innovations, the development
of means of measuring the studied ob-
jects when the environment changes” [4].

Thus, it can be concluded that exper-
tise in the legal field is a multi-meaning
category aimed at the analysis and re-
search of processes and phenomena im-
portant for an appropriate legal decision.

A forensic expert is a participant in
proceedings in cases of administrative
offences; however, their involvement in
such proceedings is not widely reflected
in the studies of administrative scien-
tists. Fragmentary coverage of the issue
of involving an expert in proceedings on
cases of violation of customs rules, when
it is considered appropriate to use spe-
cial knowledge on the specified category
of cases at the stage of consideration of
a case on violation of customs rules. In
some cases, considering the specific cir-
cumstances of the case, the possibility of
an expert’s involvement at the stage of
initiating a case on violation of customs
rules, when verifying the content of the
protocol by ahigher official of the customs
body, is not excluded. It is also possible
for an expert to take part in the consid-
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eration of a complaint against a decision
in a case of violation of customs rules.

Article 14 of the Law of Ukraine “On
Forensic Expertise” states that “a forensic
expert may be brought to legal responsi-
bility on the grounds and according to the
legislatively prescribed procedure” [1].
Notably, until 2017, the said Article had a
different wording, namely “a forensic ex-
pert may be brought to disciplinary, mate-
rial, administrative, or criminal respon-
sibility on the grounds and according to
the legislatively prescribed procedure”.
Thus, the legislator did not determine the
exact list of types of expert liability, leav-
ing explanations in the relevant codified
acts concerning liability.

According to statistical data, the
number of offences committed by ex-
perts over the past three years is almost
the same; thus, in 2018 - 876 protocols
on administrative offences committed
by experts were entered into the unified
state register and 431 were brought to
administrative responsibility; in 2019,
respectively, the number of drafted pro-
tocols was 825 and 445 - experts brought
to administrative responsibility, while
in 2020 - 789 drafted protocols and 397
people received administrative fines for
the committed offence [5].

Expert examinations in administra-
tive proceedings are classified according
to two main criteria: organizational and
procedural, and industry-specific. Fo-
rensic examinations can be divided into
branches of knowledge, considering the

totality of the following essential fea-
tures: the subject, object, methodology of
expert research and the nature of special
knowledge, which play a dominant role in
solving the problems of this type of ex-
pertise [6].

In the theory of administrative law,
until now, scientists have not been able to
agree on the exact goals of administrative
responsibility. Thus, Ye.V. Shulha points
to the prevention of the commission of
new offences both by the offenders them-
selves and by other individuals, some
consider the education of the offender’s
personality to be the primary and main
goal of administrative responsibility,
while others consider punishment as an
affirmation of justice [7].

This position can be considered quite
acceptable because all this helps optimize
the process of bringing to administrative
responsibility in a certain way, which in
turn can increase the effectiveness of ap-
plying this type of responsibility [8].

The application of administrative lia-
bilityisalwayspreconditioned by the com-
mission ofan administrative violation, the
consequence of which is the imposition
of a sanction (administrative penalty) or
the application of administrative coer-
cive measures to a person suspected of
committing a misdemeanour. Each of the
types of administrative punishment must
correspond to the degree of public danger
of an administrative offence and make
provision for the application of legally
authoritative measures to the violator.

Law. Human. Environment. 2021. Vol. 12, No. 4
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In the procedural aspect, the activity
of an expert is consolidated in certain le-
gal norms that determine its role in legal
proceedings, decide how it is involved in
conducting an expert examination, etc.
However, the Code of Ukraine on Admin-
istrative Offences, for instance, does not
have such regulation. It is possible to en-
tirely agree with the opinion of 0.M. Kli-
uiev, who fairly notes that Article 246 of
the Code of Ukraine on Administrative
Offences defines two types of entities that
make decisions in cases of administrative
offences:
bodies (officials). This norm clearly de-
fines that the procedure for proceedings
in cases of administrative offences by
bodies (officials) authorized to consider
cases of administrative offences, as in dis-
trict, district in the city, city, or municipal
courts, are determined by this Code and
other laws of Ukraine. Evidently, there is
a requirement to regulate the procedure
for considering these cases through the
application of the Code of Ukraine on Ad-
ministrative Offences. However, there are
not always enough reasons to claim that it
is fully implemented. This applies to gaps
in legal regulation in the Code of Ukraine
on Administrative Procedure and norms
on forensic expertise. In general, there
is no such definition as forensic exam-
ination in the said Code. However, this
Code includes some rules regarding the
involvement of an expert in the consider-
ation of cases of administrative offences,
although they are clearly insufficient [9].

courts and other authorized

Law. Human. Environment. 2021. Vol. 12, No. 4

If one analyses the Code of Ukraine on
Administrative Offences, then Article 273
prescribes that “An expert is appointed by
the body (official) in whose proceedings
the case on an administrative offence is
pending, in the event that there is a need
for special knowledge, including for deter-
mining the amount of property damage
caused by an administrative offence, as well
as amounts of money received as a result
of committing an administrative offence,
which will be subject to confiscation. The
expert shall be obliged to appear on the
summons of the body (official) and give an
objective opinion on the questions put to
them. The expert is entitled to familiarize
themselves with the materials of the case
relating to the subject of the examination, to
make a request to provide them with added
materials necessary for giving a conclusion;
with the permission of the body (official) in
whose proceedings the case of an adminis-
trative offence is pending, to ask the person
who is being prosecuted, the victim, the
witnesses, questions related to the subject
of the examination; to be present during
the consideration of the case”. As for the re-
sponsibility of the expert itself, Article 185-
4 prescribes responsibility for “malicious
evasion of a witness, victim, expert, trans-
lator from appearing before the pre-tri-
al investigation bodies or the prosecutor
during the pre-trial investigation” [10].

Thus, the administrative responsibility
for offences that may arise in carrying out
expert activities also applies to forensic ex-
amination.
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However, item 2.4 of the Order of the
Ministry of Justice of Ukraine “On the
approval of the Instructions on the ap-
pointment and conduct of forensic exam-
inations and expert studies and Scientific
and methodological recommendations on
the preparation and appointment of fo-
rensic examinations and expert studies”
states that “For providing a knowingly
false opinion, for refusing without valid
reasons from the fulfilment of the duties
assigned to them, as well as for the disclo-
sure of data that became known to them
during the examination, the expert shall
bear criminal responsibility according
to the current legislation; For malicious
evasion of appearance before pre-trial
investigation bodies or the court, the ex-
pert bears administrative responsibility
according to the current legislation. For
violations committed during the exami-
nation that do not entail criminal or ad-
ministrative liability, the expert may be
brought to disciplinary responsibility ac-
cording to the current legislation” [2].

Therefore, it is only possible to as-
sume that for violation of the procedure
for conducting and organizing the exam-
ination, the person who carried out such
an examination may be subject to disci-
plinary liability.

However, the authors of this paper be-
lieve that this approach of the legislator
concerning the insignificance of the act
regarding the examination procedure is
debatable and requires a corresponding
revision in terms of the introduction of
administrative responsibility.

Conclusions

Having comprehensively analysed ad-
ministrative liability for offences related
to expert activity, it is possible to con-
clude the following: firstly, the field of
organization and conduct of non-judicial
examinations requires legislative defini-
tion and statutory regulation; secondly,
considering the fact that the current Code
of Ukraine on Administrative Offences
does not contain any administrative le-
gal norm that concerns responsibility
for offences related to the field of expert
activity, namely the implementation of
judicial and non-judicial examinations, it
is necessary to supplement Article 185-
16 of the current Code of Ukraine on Ad-
ministrative Offences with the following
content: “Violation of the procedure for
conducting examinations by authorized
persons entails the imposition of a fine
of one to two hundred tax-free minimum
wages of citizens”.

Law. Human. Environment. 2021. Vol. 12, No. 4
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AaMiHicTpaTUBHA BiANIOBiZa/ILHICTh 32 NpaBONOPYLUEHHH,
NnoB’si3aHi 3i cpeporo eKCcnepTHOI AiANBHOCTI B YKpaiHi

JIocsa Bosogumupisaa I'6yp
Kanguaat puuiHUX HAyK, aCUCTEHT
HanioHanbHUM yHIBEpCUTET GiOpecypciB i NPUPOJOKOPHUCTYBAaHHS YKpaiHU
03041, By ['epoiB O60poHny, 15, M. KuiB, Ykpaina
OJieHa BikTopiBHa ApTeMeHKO
KangupaTtka puU4HUX HAYK, JOLEHT
HanioHasibHUM yHiBepcUTET GiopecypciB i NpUpPOAOKOPHUCTYBAHHS YKpaiHU
03041, By ['epoiB O60poHny, 15, M. KuiB, Ykpaina

AHomayis

OaHUM i3 BaXX/JIMBUX 3ac006iB BCTAHOBJIEHHS iCTMHM B clipaBax Hpo aAMiHicTpaTusHi
NpaBOMOPYIIEeHHsI € eKClepTH3a. fIK CBiAYUTh CyJ0Ba NMPAKTHUKA, MOSCHEHHs 0Cib, AKi
6epyTh y4aTh y CIIPaBi, JOCUTH YACTO € CYyNEPEUTUBUMHY, 1 TIJIbKYU IIJISIXOM NPU3HAYEHH S
Il IpoBeIeHHs CY[0BOi eKCIIePTHU3U MOXKJIMBO BCTAHOBUTH Ti YU iHIIi 06CTaBUHU CIIPaBY,
10 MOTPebYIOTh 3aCTOCYBAaHHSA ClelliaJlbHUX 3HAHb, SIKi CYJl Ma€ BiANOBiJHO OLiIHUTH.
MeTow [JaHOro [JAOCJiJKEHHSI BHUCTYINA€ KOMILJIEKCHUM aHaJjli3 aJMiHiCTpaTUBHOIL
BiIMOBIIa/IBHOCTI 3a MOpPYLIEHHS NOPAJKY NpPOBeJEeHHS Ta OpraHisanil eKcrnepTus B
Ykpaini. [IpoBigHuMEU cnocob6aMu AJisl JOCAiJKeHHs Li€i npobJsieMu € GYHKIiOHAJIbHUN
MeTOoJ, MiAXiJ [0 JIOTIYHOro aHaJji3y Ta MeTOJ CHUHTe3y. Y CTaTTi JOCJiJXYHTbCSA
ocobsiuBoCTi aAMiHicTpaTuBHOI BifnoBiZasbHOCTI 3a mpaBOMOpPYLIEHHS, MOB'sI3aHi 3i
cheporo eKCrepTHOI AiAIbHOCTI. BU3HauYeHo, 110 opraHisallisi Ta mpoBeIeHHsI eKCIIepPTHU3H,
K 6a30BoOi KaTeropiieKkcrnepTHOI AiA/IbHOCTI, 3a3BUYall HENOTPeOY€E3aayYeHHS INUPOKOT 0
KoJ1a oci6. [IpoTe, BapTo 3a3HAYUTH, L0 He 3aB¥K/JU NOHATTS eKCIepTU3U 0OMEKYEThCS
JIYILEe CYy[0BOK €KCIEePTHU3010, sIKa 3a3BUYall IPU3HAYAEThCS HA NiACTaBi BifNoBiJHOTrO
pillleHHS CY/ly UM iHIIOTO YIIOBHOBAXKEHOT'0 OpraHy. 3’ICOBAHO, 1[0 eKCIIepTHA [J[iIJbHICTh
He BHM3HAayeHa Ha piBHI OKpeMOr'0 3aKOHOJAaBYOr'0o aKTy, a TOMY BUHUKAKTb TPYLHOLII
npu GopMyBaHHI, B Mepuly 4Yepry, 3arajibHUX KaTeropiil 1[0/j0 po3yMiHHS CYTHOCTI
TAKOI'0 MOHSATTSH. 3arajioM, HOpMaTUBHO-NPAaBOBUMH aKTaMH BU3HAYAOThCS: BUMOTH /10
eKCIIepTiB, BUKJIA/IeHUX BUCHOBKIB €KCIIEPTHU3H, IPaB Ta 060B’sI3KiB €KCIEPTiB, 2 TAKOX
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BiZiMOBiJa/IbHICTh 3a MOPYIIEHHS MOPSIKY NpoBeAeHHs ekcnepTus. To6TO, CTOCYIOThCS
IIepeBa>XHO INPOBEeJEeHHA CYZO0BOI eKCnepTU3M, AK OJHIel i3 CKJaZOBHUX €eKCIepTHOIL
AisgabHocTi. KpiMm Toro, ynnauil Kogekc Ykpainu npo aiMiHicCTpaTUBHI NpaBONOpPYLIeHH S
He MICTUTb »KOJHOI aJMIHICTPaTUBHO-IPAaBOBOI HOPMHU MO0 aJMIHICTPAaTUBHOIL
BiZiMOBiJa/IbHOCTI 32 MpaBOMOPYIIEHHs, 110 MOXYTbh BUHUKATH y npolieci 3JilicHeHHs
eKCIIePTHOI i A/IbHOCTIi 3arajioM Ta CyJOBUX eKCIIEpTHU3, 30KpeMa. 3p0o6JieHO BUCHOBKH, 1110
[epLIOYeProBUMHU i AIMU CIPAMOBAHUMU HAYA0CKOHAJIEHHAIHCTUTY Ty aJMiHICTPaTUBHOI
BiZiMoOBia/IbHOCTI 3a MpaBoMOpPYIIeHHs, NOB’A3aHi 3i cdeporo ekcnepTHOI LisAJbHOCTI B
YkpaiHi, MaloOTb CTaTH: O-eplie NOTPeOY€E 3aKOHOAABYOTI'0 BU3HAYEHH I TA HOPMATUBHO-
IpaBOBOr0 BperyJ/oBaHHA cdepa opraHizarnii Ta npoBejeHHS HECYJOBUX €KCIEPTH3;
no-Zipyre, 3BaKalwyu Ha Te, wWo 4YUHHUU Kojekc YkpaiHM Npo aaMiHicTpaTuBHI
NpaBONOPYLIEHHS HE MICTUTh KO HOI aIMiHICTPAaTUBHO-IIPAaBOBOI HOPMHU, IKa CTOCYEThCA
BiZimoBia/IbHOCTI 32 MpaBoMOpyLUIEHHS, 1110 TOB’s13aHi 3i cdeporo ekcrepTHOI AisIIBHOCTI,
30KpeMa 3/1iHCHeHHS CY/JOBUX Ta HECYZIOBUX €KCIEePTH3, HE0OXiJHO IOMOBHUTH YNHHUHN
KYnAIl ct. 185-16, HacTynHoro 3MicTy, a caMme «IlopylieHHsI yTOBHOBaXKeHUMU 0CO6AMHU
NopsAKY IpOBeIeHHsI eKCIIepTU3, TATHE 3a 00010 HaKJlaJleHHs L Tpady Bij cTa 10 ABOXCOT
HeOIOLaTKOBYBaHUX MiHIMyMiB foxoAiB rpomafsaH». MaTepiajid CTaTTi CTaHOBJATH
MPAaKTUYHY LIHHICTb A/ HACTYNHUX JOCJiKeHb, BUPILIEeHH] NUTaHb Ta 3HAXO/KEHHA
nporaJsivH y Kojekci Ykpainu npo aMiHicTpaTUBHI NpaBonopyLIeHHs

Kawyoegicaoea: ekcniepTusa,cyloBaeKCcepTHU3a, HeCyj0BaeKcllepTrU3a,aJMiHicCTpaTUBHA
BiNIOBi1a/IBHICTD, EKCIIEPT
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The right to appeal to a court, including an administrative one, is one
of the key rights of citizens guaranteed by the Constitution and laws of
Ukraine. Apart from the general constitutional right to judicial protection,
Article 7 of the Law of Ukraine No. 1402-VIII “On the Judiciary and the
Status of Judges” dated June 2, 2016, guarantees everyone the protection
of their rights, freedoms, and interests within a reasonable time by an
independent, impartial, and fair court established by law. Considering
the relevance of this study, its purpose was to establish the main
reasons for improper recognition of the legal status of all participants in
administrative proceedings at the legislative level. The study used a set
of methods and techniques of scientific cognition. The principal ones are
as follows: the dialectical method, which determines the essence and
content of the administrative legal status of Ukrainian citizens, foreign
citizens, and stateless individuals; the comparative legal method, with
the application of which the Ukrainian and foreign regulatory framework
governing the status of foreign citizens and stateless individuals were
compared; the formal legal method, which, together the method of logical
analysis, allowed comprehensively investigating the modern system of
legal norms that establish administrative procedural legal personality and
the procedure for citizens and subjects of authority to exercise their rights
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and duties in an administrative court; the logical-semantic method allowed developing proposals
for improving the legislation of Ukraine in the field of administrative proceedings. It was stated that
access to justice for every person is ensured according to the Constitution of Ukraine and according
to the procedure established by the laws of Ukraine. However, along with the guaranteed right to
appeal to the court of foreigners, stateless individuals (refugees, migrants, immigrants), such a
category of subjects of administrative proceedings as stateless individuals stayed outside the limits
of Ukrainian legislation. The paper considered the administrative legal status of Ukrainian citizens,
foreign citizens, and stateless individuals as subjects of administrative proceedings. To eliminate the
shortcomings of the legislative regulation of the legal status of stateless individuals in Ukraine, the
author concluded that it is necessary to eliminate the existing deficiency by amending the Law of
Ukraine No. 3773-V “On the Legal Status of Foreigners and Stateless Individuals” dated September
22,2011. The practical value of the obtained results is that the theoretical propositions, conclusions,
and proposals formulated in the article can be used: in the research field (for further developments
aimed at investigating the issues of administrative justice in Ukraine), in the law-making field (to
improve the current legislation of Ukraine), in the field of law enforcement (to improve the activities
of administrative courts, state executive authorities, local self-government bodies), in the field
related to ensuring the rights, freedoms, and legitimate interests of individuals and legal entities

Keywords: legal status, foreigners, migrants, stateless individuals, judiciary, legislation

Introduction

The main purpose of the judiciary is the ad-
ministration of justice, the power of which lies
in high ethics, social justice as the basis of the
consolidation of society, the rule of law, legal
certainty, stability, protection of the rights of
everyone, and the legal order. In general, the
institution of judicial protection has a spe-
cial role. Instead, it is necessary to emphasize
that administrative proceedings, which are the
youngest component of the judicial system, are
distinguished among all types of judicial pro-
ceedings by the most significant functional le-
gal and procedural relations regarding the res-
olution of disputes in the public legal sphere.
That is why a certain number of theoretical and
practical aspects of the functioning of admin-
istrative justice require the deepest possible
analytical understanding and scientific and
systematic generalization, one of which is the
characterization of subjects in the legal rela-
tions of administrative proceedings [1].
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One of the key issues of organizing admin-
istrative proceedings is establishing the com-
position and procedural status of participants
in administrative proceedings. The analysis of
procedural legislation and scientific studies
indicate that at the legislative and doctrinal
level, there are different ideas regarding the
understanding of the composition of individu-
als taking part in the administrative procedure.
Therewith, the category of legal status of any
person is an essential component for every
party to administrative proceedings; at the
same time, the absence of a definition of the le-
gal “status of a stateless individual” in Ukraini-
an legislation may adversely affect the scope of
rights and obligations of the specified category
of individuals during the trial in court.

Given the importance of the problem, the is-
sue of determining the composition of the par-
ticipants in administrative proceedings has al-
ways been in the centre of attention of scientists.
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Among whom are 0.M. Andrunevych, O.V. Ba-
chun, 0.V. Haran, S.T. Honcharuk, E.F. DemsKyi,
AV. Luzhanskyi, B.V. Malyshev, S.M. Oliinyk,
Ye.Yu. Petrov, O.P. Svitlychnyi, 1.V. Topor, and
others. However, against the background of on-
going judicial reform in general and procedural
legislation, not all issues regarding the com-
position of participants in administrative pro-
ceedings have been thoroughly investigated.

Results and Discussion

The analysis of scientific research indicates
that, in contrast to the legal definition, scientists
mostly use the term “subjects of the admin-
istrative procedure” and, accordingly, classify
the subjects and participants in administrative
procedural relations. In the matter of clarifying
the circle of participants in the administrative
procedure, the previous wording of Chapter 5
of the Code of Ukraine on Administrative Pro-
cedure (CUAP) was entitled “Participants in
the administrative procedure”, but as a result of
the amendments introduced by Law of Ukraine
No. 2147-VIII “On Amendments to the Economic
Procedural Code of Ukraine, the Civil Procedural
Code of Ukraine, the Code of Ukraine on Adminis-
trative Procedure and other legislative acts” dat-
ed 03.10.2017, Chapter 4 of the Code of Ukraine
on Administrative Procedure No. 2747-1V dated
06.07.2005, is entitled “Participants in the judi-
cial procedure”, and Article 42 of the Code con-
tains an indication that participants in the pro-
cedure are parties to the case, third parties, as
well as bodies and individuals entitled to apply
to the court in the interests of other individuals.

Therefore, the specified Article contains a
list of persons interested in the resolution of
an administrative case, while the nature of the
interest in the administrative case of its partic-
ipants is heterogeneous. Considering the pro-
visions of the current CUAP and the complex of
legislatively established rights and obligations

of persons taking part in administrative pro-
ceedings, considering the subject of this study,
the specific features of the legal status of for-
eigners and stateless individuals as subjects of
the judicial procedure should be considered.

According to Article 5.7 of the CUAP, for-
eigners, stateless individuals, and foreign legal
entities enjoy the same right to judicial protec-
tion in Ukraine as citizens and legal entities of
Ukraine. This provision corresponds to the fun-
damental principles of the legal status of for-
eigners and stateless individuals established
by the Law of Ukraine No. 3773-V “On the Legal
Status of Foreigners and Stateless Individuals”
dated September 22, 2011, according to Article
1 of the Law, a foreigner is an individual who
does not hold the citizenship of Ukraine and
is a citizen (subject) of another state or states,
while a stateless individual is a person who is
not considered a citizen by any state due to the
operation of its law and complies with ratified
international agreements Ukraine.

According to Article 3.1 of the Law of
Ukraine “On the Legal Status of Foreigners and
Stateless Individuals”, foreigners and state-
less individuals who are in Ukraine on legal
grounds enjoy the same rights and freedoms,
and bear the same obligations as citizens of
Ukraine, according to exceptions established
by the Constitution, laws, or international trea-
ties of Ukraine.

Article 8.2 of the CUAP points to the equal-
ity of all participants in the legal procedure be-
fore the law and the court, according to which
there can be no privileges or restrictions on
the rights of participants in the legal procedure
based on race, skin colour, political, religious
and other beliefs, gender, ethnic and social or-
igin, property status, place of residence, lan-
guage, or other characteristics, while Article
42 of the CUAP establishes an exhaustive list of
participants involved in an administrative case.

Law. Human. Environment. 2021. Vol. 12, No. 4




Foreigners and stateless individuals...

Based on the provisions of the specified
article, the legislator divided the participants
in the legal procedure based on their legal in-
terest in the results of the decision on the ad-
ministrative case, dividing them, depending on
the procedural rights and obligations granted
to them in the legal procedure, into parties and
third parties, as well as into bodies and persons
entitled to apply to the court in the interests of
other individuals. If the parties and third par-
ties have a material and legal interest in the re-
sults of the decision on the administrative case,
others have a procedural legal interest.

Foreigners and stateless individuals as
subjects of administrative proceedings (court)
are specified in Article 77 of the Law of Ukraine
No. 1404-VIII “On Executive Proceedings” dated
02.06.2016, according to which during the exe-
cution of decisions regarding foreigners, state-
less individuals, and foreign legal entities who,
respectively, reside (stay) or are registered in
the territory of Ukraine or have Ukraine’s own
property, which is owned independently or
jointly with other persons, the provisions of
this Law shall apply. In case of non-compliance
with the decisions by the individuals specified
in the first part of this article, the executor ap-
plies to the central body of the executive power,
which ensures the implementation of the na-
tional policy on migration, to the state border
protection authorities, with a request to pro-
hibit the entry into Ukraine or the deportation
of such individuals outside of Ukraine accord-
ing to the Law of Ukraine “On the Legal Status
of Foreigners and Stateless Individuals”.

The Law of Ukraine No. 3671-VI “On Refu-
gees and Persons in Need of Additional or Tem-
porary Protection” dated 08.07.2011 specifies
foreigners and stateless individuals as subjects
of administrative proceedings. Article 12 of
the Law prescribes the right to appeal deci-
sions concerning the status of a refugee and an
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individual who needs added protection is enti-
tled to appeal to an administrative court, while
Article 10.6 recognizes that a foreigner or a
stateless individual is recognized as a refugee
in Ukraine or an individual in need of added
protection, and is considered to be an individ-
ual who permanently resides in Ukraine from
the moment the decision to recognize them as
a refugee is made or who is legally staying in
the territory of Ukraine indefinitely.

The greatest expression of the recognition
of foreigners and stateless individuals as sub-
jects of administrative proceedings is found in
the Law of Ukraine “On the Legal Status of For-
eigners and Stateless Persons”, as indicated by
Article 1.27 (regarding individuals in respect of
whom the court decided on forced deportation
and on detention for identification and ensur-
ing forced deportation, including those adopt-
ed according to the international treaties of
Ukraine on readmission); Article 4.18 (individ-
uals released from the points of temporary stay
of foreigners and stateless individuals illegally
staying in Ukraine, based on a court decision to
cancel the decision on their detention or forced
deportation outside Ukraine); Article 5.17 (in
case of receiving a written refusal to submit a
submission or petition, a foreigner and a state-
less individual may submit, together with the
corresponding application, a court decision es-
tablishing the fact of their belonging);

parts 4-5 of Article 6-1; (the decision to
cancel the decision to recognize an individual
as stateless can be appealed to the administra-
tive court within 20 working days from the day
the person receives the notification about the
cancellation of the decision);

Article 12.3 (the decision to cancel a visa
can be appealed according to the legislatively
established procedure); paragraph 6 of Ar-
ticle 13.1 (if during the previous stay on the
territory of Ukraine, a foreigner or a stateless
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individual did not comply with a court deci-
sion); Article 22.3 (departure of a foreigner
or a stateless individual from Ukraine may be
temporarily postponed by a court decision
until they perform their property obligations
to individuals and legal entities in Ukraine,
unless otherwise stipulated by international
treaties of Ukraine); Article 26.4 (the deci-
sion on forced return can be appealed to the
court); part 1, 3, 5 of Article 30 (forced de-
portation of foreigners and stateless individ-
uals by decision of an administrative court).

Notably, the Law of Ukraine “On Immigra-
tion” includes immigrants in the category of
foreigners or stateless individuals. According
to para. 2 Art. 1 of the Law, an immigrant is a
foreigner or stateless individual who received a
permit to immigrate and arrived in Ukraine for
permanent residence, or; being in Ukraine on le-
gal grounds, received a permit to immigrate and
stayed in Ukraine for permanentresidence. Arti-
cle 13.4 of the Law of Ukraine “On Immigration”
states that if a person has appealed the decision
to revoke an immigration permit to a court, the
decision to deport them shall not be taken until
the court’s decision becomes final. Article 15
of the same law establishes an appeal accord-
ing to the prescribed procedure to the court
against the inactivity of officers and officials.

It is worth adding that Article 1.1.14 of the
Law of Ukraine “On the Legal Status of Foreign-
ers and Stateless Individuals” contains the term
“illegal migrant”, which includes foreigners
or stateless individuals who crossed the state
border outside checkpoints or at checkpoints,
but with the avoidance of border control and
did not immediately apply for refugee status
or asylum in Ukraine, as well as foreigners or
stateless individuals who legally arrived in
Ukraine, but after the expiration of the period
of stay determined for them, lost the grounds
for further stay and avoid leaving from Ukraine.

Therefore, according to the Laws of
Ukraine “On Refugees and Individuals in Need
of Added or Temporary Protection” and “On
Immigration”, the category of foreigners or
stateless individuals is covered by the catego-
ries “refugees” and “immigrants”.

The specified individuals as participants in
administrative proceedings are indicated by the
Standard Provisions on the Point of Temporary
Stay of Foreigners and Stateless Individuals
Illegally Staying in Ukraine, approved by Res-
olution of the Cabinet of Ministers of Ukraine
No. 1110 dated July 17, 2003. According to the
Regulations, foreigners and stateless individu-
als who are illegally staying in Ukraine may be
the following individuals: in respect of whom
the court has decided on forced deportation
outside of Ukraine; in respect of which the court
decided to detain for identification and ensur-
ing forced deportation outside Ukraine, includ-
ing those adopted according to Ukraine’s inter-
national treaties on readmission; detained by
the State Migration Service, its territorial bodies
and subdivisions for the terms and according
to the legislatively prescribed procedure; de-
tained by a court decision until the completion
of consideration of an application for recogni-
tion as a refugee or a person in need of added
protection in Ukraine, or a stateless individual.

Having ratified the Convention on the Sta-
tus of Stateless Individuals dated 28.09.1954
by the Law of Ukraine No. 23-VII “On the Acces-
sion of Ukraine to the Convention on the Sta-
tus of Stateless Individuals” dated 01.11.2013.
Ukraine has recognized that stateless individ-
uals are subject to administrative proceedings.
According to Article 1 of the Convention, the
term “stateless individual” means a person
who is not considered a citizen by any State ac-
cording to its law, which according to Article 16
of the Convention has the right of free appeal to
courts on the territory of all Contracting States.
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In the territory of the Contracting State of their
habitual residence, a stateless individual en-
joys the same position as citizens of the State in
matters related to the right to appeal to courts.
In Article 12.1 of the Convention on the Status
of Stateless Individuals, it is also indicated that
the personal status of a stateless individual is
determined by the laws of the country of their
domicile or, if they do not have one, by the laws
of the country of their residence.

In the absence of a special law in Ukraine
that would regulate the legal status of stateless
individuals, in relations with stateless individ-
uals, officials of public authorities and judges
should be guided by the provisions of the Con-
vention on the Status of Stateless Individuals.
Article 31 of the Convention refers to stateless
individuals as subjects of administrative pro-
ceedings, which indicates that under certain cir-
cumstances, a stateless individual is deported
only according to the decisions made in court.

Investigating the subjects of administra-
tive proceedings in Ukraine, 0.M. Andrunevich
concluded that “the right to judicial protec-
tion in an administrative court is an inaliena-
ble right of an individual and a citizen, which
constitutes a set of norms of international and
national legislation, which prescribe the right
of an individual to go to court to resolve a legal
dispute, as well as the procedure for its reso-
lution in court, which, furthermore, acts as the
main right to protect other rights and freedoms
of an individual and a citizen. It covers the right
to appeal to an available court; consideration
of the appeal by the court; fair trial and deci-
sion; appeal and cassation appeal of the court
decision; reasonable terms for consideration
of the appeal by the court; public hearing and
announcement of the decision; independent
and impartial court; legal aid; ensuring the ex-
ecution of the court decision” [2] The above is
covered by the principle of inadmissibility of
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deprivation of the right to protection, rights
and legitimate interests of foreigners and state-
less individuals, which is directly stated in the
CUAP. Furthermore, the right to judicial protec-
tion before an administrative court should also
cover the right to respect for the rights and in-
terests of other participants in administrative
proceedings; to protect a legitimate interest;
to demand proper conduct from the subject of
power; to apply measures to restore the violat-
ed subjective right; to enforce a court decision.

This is based on the rights and obligations
arising in the presence of these circumstances,
and may also arise from other legal facts.

This also follows the norms of the Consti-
tution of Ukraine or other laws. In particular,
attention is drawn to the above in the reso-
lution of the Plenum of the Supreme Court
of Ukraine No. 9 of 01.11.1996, according to
which the Constitutional provisions on the le-
gality of judicial proceedings and the equality
of all participants before the law and the court
(Article 129 of the Constitution) oblige the
court to ensure equal opportunities for all of
them regarding the provision and examination
of evidence, the submission of motions and the
exercise of other procedural rights. Consider-
ing the constitutional provision that justice in
Ukraine is administered exclusively by courts,
the jurisdiction of which extends to all legal re-
lations arising in the state (Article 124 of the
Constitution), all disputes about the protection
of the rights and freedoms of citizens are sub-
ordinate to the courts.

The right to judicial protection of a person,
guaranteed by the Constitution and laws of
Ukraine, must be substantiated by the person
who applied to the court for the protection of
the violated right. As noted in the decision of
the Supreme Court of Ukraine dated November
15, 2016 in case No. 800/301/16, guaranteed
by Article 55 of the Constitution of Ukraine and
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the right to judicial protection specified in the
laws of Ukraine makes provision for the possi-
bility of applying to court for the protection of
the violated right, but requires that the allega-
tion of violation of rights be substantiated. A
mandatory condition for the provision of legal
protection by the court is the existence of a cor-
responding violation of the rights, freedoms,
or interests of the individual by the subject of
power at the time of their appeal to the court.
The violation must be real, relate to the individ-
ually expressed rights or interests of the indi-
vidual who claims their violation.

One should agree with the opinion that
“Judicial protection of the rights and freedoms
of an individual and a citizen in Ukraine needs
further improvement, which can be achieved
by improving the quality of the application of
constitutional principles of judicial administra-
tion by courts. Adherence to the constitutional
principles of the administration of justice un-
ambiguously contributes to the strengthening
of constitutional legality and is aimed at the
development of legal means that ensure the
development and protection of constitutional
values, guarantee the provision and protection
of human and citizen rights and freedoms” [3].

Conclusions

The author of this paper, fully sharing the above
positions of scientists regarding the need for
agrochemical certification of agricultural land
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IHO3eM1i Ta 0cO6HU 6Ge3 rpoMaAsIHCTBA
SK Cy0'€KTH aAMiHiICTPAaTUBHOIO CyAJ04YMHCTBA
An3o0p IoparimoBuy Caaayiaes
AcnipaHT
HanjioHanbHUM YHiIBepCcUTET GiopecypciB i TPUPOAOKOPUCTYBAHHS YKpaiHU
03041, Bys1. 'epoi O60poHy, 15, M. KuiB, Ykpaina

AHomayis

[IpaBo Ha 3BepHEHHS /10 CYAy, Y TOMY YMCIi aAMiHICTPaTUBHOTO, € OJJHUM i3 HaWBaXKJIUBILIHUX
IpaB TpoOMaJfAH, rapaHToBaHUX KoHcTHUTyni€0 1 3akoHamMu YkpaiHu. OKpiM 3arajJbHOrO
KOHCTUTYLIHHOTO NpaBa Ha CyA0BUH 3axUCT, 30KpeMa, CT. 7 3akoHy Ykpainu «IIpo cynoycTpiit
i craryc cypais» Big 02.06.2016 p. Ne 1402-VIII, rapaHTye KOXXHOMY 3axMCT HOro mpas,
cB06O/, Ta iHTepeciB y pOo3yMHI CTPOKH He3a/Ie)KHUM, 6€3CTOPOHHIM i cipaBeAJIMBUM CY/0M,
yTBOPEHUM 3aKOHOM. BpaxoByrouM aKTyaJbHICTb CTaTTi, MeTOI0 € 3’CyBaHHA OCHOBHHX
IPUYMH HEHaJIeXKHOI'0 BU3HAHHS MPaBOBOrO CTATyCy BCiX Y4YaCHUKIB aJMiHICTpPaTHBHOTO
CYZIOYMHCTBA Ha 3aKOHOJABYOMY piBHI. Y JjociifpkeHHI Oy/J0 BUKOPUCTAHO CYKYIIHICTb
MeTO/iB | NpUIOMIB HayKOBOro mi3HaHHfA. OCHOBHI 3-IOMDK HUX: Jia/leKTUYHHUH MeToJ, 3a
JIOIIOMOTI010 IKOT0 BU3HAY€HO CYTHICTB i 3MiCT aZiMiHICTpaTUBHO-NIPAaBOBOI0 CTATyCy IPOMa/isiH
YkpaiHy, iHO3eMHUX IpoMajisiH Ta 0ci6 6e3 rpoMa/iiHCTBA; NOPIBHAJIbHO-IPAaBOBUH MeTO[, i3
3aCTOCYBaHHSIM SIKOTO 3/lilICHEHO NOPIBHSJIbHY XapaKTePUCTUKY BITYM3HSAHOI Ta 3apyO6ixkHOI
HOpPMaTHUBHOI 6a3y, 10 perylaMeHTy€e CTaTyC iHO3eMHUX I'POMaZisiH Ta ocib6 6e3 rpoMa/isiHCTBa;
dopMasbHO-IOPUAUYHUN METO/, SKUW Y MOEJHAHHI 3 MEeTO/O0M JIOTIYHOr'0 aHaJsli3y J03BOJIMB
yCceb6iYHO BHUBYMUTH Cy4yacCHy CUCTeMy IPaBOBHUX HOPM, fIKi 3aKpINJIOIOTb aJMiHICTPaTUBHY
NpoLecyasbHy MPaBOCY6'EKTHICTD i MOPSAALOK 3/1iliCHEHHS rpOMa/isiHaMU Ta Cy6’€KTaMU BJIaJJHUX
[IOBHOBa)XeHb CBOIX IIpaB Ta 000B’A3KIB B a/[MiHICTPaTUBHOMY Cy/ii; JIOTiKO-CEMaHTUYHUHI METO/,
YMOXJIMBUB pPO3P006JIEHHSA NPONO3ULiH 1100 BJOCKOHAJIEHHA 3aKOHOAABCTBa YKpaiHu y cepi
aAMIHICTPaTUBHOIO CYZOYMHCTBA. bysi0 3a3Ha4yeHo, 10 AOCTYIHICTb MPaBOCYAAA AJIS KOXHOI
0cobu 3abesnedyyeTbcsl BianosiaHo o KoHcTuTynil YkpaiHu Ta B NOpAJAKY, BCTAHOBJIEHOMY
3aKoOHaMHu YkpaiHu. [IpoTe mopsaj i3 rapaHTOBaHMM NpPaBOM 3BEPDHEHHA A0 CyAy iHO3eMIB,
oci6 6e3 rpoMajasaHcTBa (6bkeHLiB, MirpaHTiB, IMMIrpaHTiB), Taka KaTeropis Cy06’eKTiB
aJIMiHICTPaTUBHOIO CY[O4YMHCTBA, K anaTpuAM, 3ajUILIMJAcAd I03a MeXaMHU BiTUYM3HSHOIO
3aKOHOZABCTBA. PO3IVIAAHYTO aiMiHICTPAaTUBHO-IPAaBOBUH CTATyC rPOMaZsH YKpaiHy, iIHO3eMHUX
rpoMa/isiH Ta 0Ci6 6e3 rpoMaJisHCTBA K CyO’EKTIB aZiMiHICTPaTUBHOIO CyJJOYMHCTBA. 3 METOI0
YCYHEHHs HeJ0J1iKiB 3aKOHOJABY0r0 pery/JBaHHA IPaBOBOIO CTATyCy amaTpUAiB B YKpaiHi,
aBTOp INPUHILIOB [0 BHUCHOBKY PO HEOOXiAHICTb yCyHeHHSl iCHYIUOro HeAO0JIKy, LIJIAXOM
BHeCeHHs 3MiH /10 3aKOHY YKpainu «[Ipo npaBoBuM cTaTyc iHO3eMLIiB Ta 0Ci6 6e3 rpoMaiiHCTBa»
Bix 22.09.2011 p. Ne 3773-V. [IpakTu4yHa LiHHICTb OJEPXKaHUX Pe3yJbTaTiB IOJIATAE B TOMY,
mwo copMy/bOBaHi B CTATTi TeopeTWYHi MOJIOKEHHS, BUCHOBKM Ta MNPONO3UILII MOXYTb
OyTH BUKOPHCTaHI: y HAyKOBO-ZOCTiJHIA cdepi (/g MmoJaablIUX PO3POOOK, CHPSIMOBAHHUX
Ha BHMBYEHHS NpPoO6JeMaTHKU aJMiHicTpaTHBHOI focTuuii B YkpaiHi), y mpaBoTBopuiil cdepi
(A1 yIOCKOHAJIEHHsI YMHHOTO 3aKOHOZABCTBA YkpaiHu), y cdepi mpaBosacTocyBaHHA (/s
NOJIMNIIeHHA AiAJIbHOCTI afAMIHICTpaTUBHUX CyAiB, OpraHiB Jep»kaBHOI BHMKOHAB4YOl BJIajiy,
OpraHiB MicleBOro caMoBpsilyBaHHs1), y cdepi, moB’s3aHil i3 3a6e3neyeHHSIM MpaB, CBOOOA, i
3aKOHHUX iHTepeciB pi3UYHUX Ta IOPUANYHUX 0Ci6

Kawuoeicnoea: npaBoBuH CTATYyC,iHO3eMIIi, MirpaHTH, alaTPUAH, CYL0YHUHCTBO, 3aKOHO/JABCTBO
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and countering domestic violence, which involves an analysis of the
content of its duties and powers in this area of activity. During the
study, the method of analysis and synthesis, the empirical method,
and the comparison method were applied. This paper considered
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domestic violence were also investigated. This is a common issue
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regulate what actions prosecutors can prevent or counteract domestic violence, because their
powers include the direct procedural support of such criminal cases, i.e., after such violence
has already occurred. In conclusion, it was noted that for the prosecutor’s office to effectively
prevent and counteract domestic violence, it is necessary to amend Article 131-1 of the
Constitution of Ukraine, which defines the functions of the prosecutor’s office in general, and
the prosecutor in particular. It is advisable to supplement this Article with a part that would
grant the prosecutor’s office the right to take measures to prevent and counteract domestic
violence. The study conducted in this paper can form the basis of legislative activity upon
adopting amendments to legislative acts governing legal relations in the field of preventing
and countering domestic violence

Keywords: prosecutor’s office, prosecutor, domestic violence, violence against women,

violence against children, prevention of violence, combating violence

Introduction

Given the harm that domestic violence
causes to society as a whole, this subject
is quite relevant in modern realities, since
currently the functions of the prosecutor’s
office as a body that should prevent and
counteract domestic violence are not regu-
lated by the current legislation.

The authors of this study believe, this is
primarily because the main functions of the
prosecutor’s office are to maintain a public
accusationin courtand procedural manage-
ment of inquiry and investigation bodies.

However, this area of work is still rele-
vant, since the most vulnerable categories
are women and children. Individuals with
disabilities, the elderly, internally displaced
people, and women from rural areas also
have an increased risk.

That is why, on December 7, 2017, for the
implementation of national policy in the field
of combating domestic violence, the Law of
Ukraine No. 2229-VIII “On Prevention and
Combating Domestic Violence” was adopt-
ed, which defines the organizational and le-
gal principles of prevention and combating
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domestic violence, the main vectors of the
implementation of national policy on preven-
tion and countermeasures against domestic
violence, aimed at protecting the rights and
interests of victims of such violence.

This Law was adopted as an effective
mechanism for combating all forms of do-
mestic violence and ensuring gender equal-
ity. According to this regulation, the pros-
ecutor’s office is one of the entities that
implement measures to prevent and coun-
teract domestic violence.

Therefore, it is important to clarify the
role of the prosecutor’s office in preventing
and countering domestic violence, as well
as to determine its duties and powers in
this area of activity. In connection with the
criminalization of domestic violence and
the adoption of the law on preventing and
countering it, there was a need for scientific
research on some aspects of this problem.

Domestic violence was the subject
of scientific research by such scientists
as A. Baida, A. Halai, V. Halai, L. Holovko,
M. Yevsiukova, V. Muranova, M. Roshka,
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0. Starchuk, Ya. Torchylo, H. Khrystova,
0. Shapovalova, D. Yaitska, E. Yahiazade.

Results and Discussion

There is no excuse for violence, much less
domestic violence. This is not a family mat-
ter, not a way of education, not a specific
manifestation of love. This is a crime; it
should be reported until it may be too late.
The statistics are staggering - every third
family in Ukraine encounters violence. Be-
tween 1 and 3 million children witness or
arevictims of it every year. The consequenc-
es of this, apart from physical ones, are deep
mental injuries that will never heal. The
situation aggravated due to the quarantine
when the abusers and victims were forced
to find themselves in a closed space. Over
the past year, the number of complaints
about violence has increased by more than
half. Of these, 86% came from women,
12% from men, and 2% from children [1].

To comply with guarantees for the pro-
tection of the rights and interests of persons
affected by domestic violence, as well as to
ensure proper response to cases of such vi-
olence, providing support to affected peo-
ple, creating conditions for each child to ex-
ercise the right to grow up in a safe family
environment, on September 21, 2020, the
Decree of the President of Ukraine “On Ur-
gent Measures to Prevent and Counteract
Domestic Violence, Gender-Based Violence,
and Protect the Rights of Persons Affected
by Such Violence” was adopted [2].

As for the legislative regulation of the
issue of domestic violence, the principal
law is the Law of Ukraine “On Preventing
and Countering Domestic Violence” adopt-
ed on December 7, 2017 [3].

Furthermore, in 2017, the Criminal
Code of Ukraine was supplemented by Ar-
ticle 126-1 “Domestic violence”, according
to which domestic violence is a deliberate
systematic commission of physical, psy-
chological, or economic violence against
a spouse or ex-spouse or another person
with whom the perpetrator is (was) in a
family or close relationship, which leads to
physical or psychological suffering, health
disorders, loss of working capacity, emo-
tional dependence, or deterioration of the
victim’s quality of life [4].

Thus, with the supplementation of the
Criminal Code of Ukraine with this arti-
cle, abusers are subject to criminal liabil-
ity, and not just administrative liability, as
prescribed in Article 173-2 of the Code of
Ukraine on Administrative Offences.

In total, 778 people were convicted un-
der Article 126-1 of the Criminal Code of
Ukraine last year.

In 2020, the Prosecutor’s Office intro-
duced closer cooperation between prose-
cutors and public organizations that handle
issues of countering gender inequality and
domestic violence [1].

Criminal liability for domestic violence
is a relatively new norm in Ukrainian leg-
islation. This provision of criminal legisla-
tion brings Ukraine closer to ratifying the
Council of Europe Convention on prevent-
ing and combating violence against women
and domestic violence [1].

Article 1.1.1 of the Law defines the
concept of domestic violence, namely acts
(actions or inactions) of physical, sexual,
psychological, or economic violence com-
mitted in the family or within the limits of
the place of residence or between relatives,
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or between former or current spouses, or
between other individuals who live (lived)
together as one family, but are not (were
not) in a family relationship or married to
each other, regardless of whether the indi-
vidual who committed domestic violence
lives (lived) in the same place as the victim,
as well as threats to commit such acts.
According to Article 1.5 of the Law of
Ukraine “On Prevention and Combating Do-
mestic Violence” dated December 7, 2017,
prevention of domestic violence is a system
of measures implemented by executive au-
thorities, local self-government bodies, en-
terprises, institutions, and organizations, as
well as citizens of Ukraine, foreigners and
stateless individuals, who are in Ukraine on
legal grounds, and are aimed at increasing
the level of public awareness of the forms,
causes, and consequences of domestic vi-
olence, the formation of an intolerant atti-
tude towards a violent pattern of behaviour
in private relationships, an indifferent atti-
tude towards the victims, primarily towards
the affected children, and the eradication of
discriminatory ideas about the social roles
and responsibilities of women and men, as
well as any customs and traditions based on
them. Counteraction to domestic violence is
defined in Item 12 of this Article as follows:
a system of measures taken by executive
authorities, local self-government bodies,
enterprises, institutions, and organizations,
as well as by citizens of Ukraine, foreign-
ers, and stateless individuals who are in
Ukraine on legal grounds, and are aimed
at stopping domestic violence, providing
support and protection to the victim, com-
pensating for the damage caused to them,
as well as properly investigating cases of
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domestic violence, bringing perpetrators
to justice and changing their behaviour [5].

The main principles of activities aimed
at preventing and combating domestic vi-
olence are defined in Article 4 of the Law,
which include:

1) guaranteeing the victims’ safety and
fundamental rights and freedoms of a person
and a citizen, namely the right to life, liberty,
and personal integrity, to respect for private
and family life, to a fair trial, to legal aid, con-
sidering the practice of the European Court
of Human Rights;

2) due attention to each fact of domestic
violence in the implementation of measures
in the field of preventing and countering do-
mestic violence;

3) considering the disproportionate im-
pact of domestic violence on women and
men, children and adults, observing the prin-
ciple of ensuring equal rights and opportu-
nities for women and men in the implemen-
tation of measures in the field of preventing
and countering domestic violence;

4) recognition of the public danger of
domestic violence and ensuring an intoler-
ant attitude towards any manifestations of
domestic violence;

5) respect and unbiased and uncon-
cerned attitude towards the victims on the
part of subjects implementing measures in
the field of prevention and counteraction of
domestic violence, ensuring the priority of
the rights, legitimate interests, and safety
of the victims during the implementation
of measures in the field of prevention and
counteraction of domestic violence;

6) confidentiality of information about
victims and individuals who have reported
the commission of domestic violence;




Yara & Stasiuk

7) voluntariness of receiving support
by victims, except for children and disabled
people;

8) consideration of the special needs and
interests of victims, specifically people with
disabilities, pregnant women, children, inca-
pacitated people, the elderly;

9) effective interaction of entities imple-
menting measures in the field of preventing
and countering domestic violence with pub-
lic associations, non-governmental organiza-
tions, media, and other stakeholders.

The national policy in the field of pre-
venting and countering domestic violence
is aimed at ensuring a comprehensive inte-
grated approach to overcoming domestic vi-
olence, providing comprehensive support to
affected persons and establishing the non-vi-
olent nature of private relations (Article 5 of
the Law) [6].

Analysis of Article 6 of the Law sug-
gests what place the prosecutor’s office
occupies in the system of entities that take
measures to prevent and counteract domes-
tic violence. Thus, Part 1 of the said Article
identifies the following categories of sub-
jects that take measures in the field of pre-
venting and countering domestic violence:

1) specially authorized bodies in the
field of preventing and countering domestic
violence;

2) other bodies and institutions that
are assigned the functions of implement-
ing measures in the field of preventing and
countering domestic violence;

3) general and specialized support ser-
vices for victims;

4) citizens of Ukraine, foreigners, and
stateless individuals who are in Ukraine le-
gally. According to Article 6.3.7 of the Law,

the prosecutor’s office, along with the ser-
vice for children, authorized divisions of the
National Police of Ukraine, education man-
agement bodies, educational institutions,
establishments, and organizations of the
education system, healthcare authorities,
establishments, and institutions, centres for
providing free secondary legal aid, by the
courts, authorized by the approbation bod-
ies belongs to other bodies and institutions
entrusted with the functions of implement-
ing measures in the field of prevention and
countermeasures against domestic violence.

Analysing the above, it can be conclud-
ed that the Law does not make provision for
special rights and powers of the prosecutor’s
office in carrying out official activities relat-
ed to the prevention and counteraction of
domestic violence.

Therefore, the activity of the prosecu-
tor’s office in the field of prevention and
counteraction of violence can be carried out
during the prosecutors’ performance of the
main functions of their activities, which ac-
cording to Article 131-1 of the Constitution
of Ukraine relate to supporting a public accu-
sation in court; organization and procedural
management of pre-trial investigations, res-
olution of other issues according to the law
during criminal proceedings, supervision of
covert and other investigative and search
actions of law enforcement agencies; rep-
resentation of the state’s interests in court
in exceptional cases and pursuant to the law.

Thus, considering the requirements of
Article 131-1 of the Constitution of Ukraine
and the provisions of the Law of Ukraine
“On Preventing and Countering Domestic
Violence”, the role of the prosecutor’s of-
fice in preventing and countering domestic
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violence should be determined considering
these norms, as well as measures to pre-
vent domestic violence prescribed in Arti-
cle 19.1 of the Law, and special measures to
counteract domestic violence specified in
Article 24 of the Law.

However,theauthorsofthispaperbelieve
that such legal uncertainty concerning the
role of the prosecutor’s office in countering
and preventing domestic violence deprives
this body of proper functioning in this area.

To ensure the proper organization of
the activities of the prosecutor’s office for
the protection of children’s interests and
countering violence, guided by Article 9 of
the Law of Ukraine “On the Prosecutor’s
Office”, Prosecutor General I. Venedyktova
adopted an order of November 4, 2020 [7]

This order defines the following meth-
ods of activity of the prosecutor’s office
in the field of prevention of domestic vio-
lence: comprehensive use of the functions
of the prosecutor’s office regarding the
organization and procedural management
of pre-trial investigations, solving other
issues in criminal proceedings pursuant to
the requirements of the law, supervision of
covert and other investigative and search
actions of law enforcement agencies, main-
taining public prosecution in court, repre-
senting the interests of the state in court
pursuant to the legislatively prescribed
procedure, supervision of compliance with
laws in the execution of court decisions in
criminal cases, when applying other coer-
cive measures related to the restriction of
personal freedom of children, according to
the requirements of the Prosecutor Gen-
eral’s orders, considering the specific fea-
tures defined by this order.
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Consequently, the prosecutor’s office can
implement measures to preventand counter-
actdomesticviolencewithitslocalregulations.

Thus, according to Article 19 of the Law,
to perform tasks to prevent domestic vio-
lence, the subjects implementing the rele-
vant measures ensure as follows:

1) the situation is investigated and sta-
tistical data on facts of domestic violence is
collected, grouped by article;

2) organization and conduct of sectoral
and intersectoral studies of the state, causes,
and prerequisites for the spread of domes-
tic violence, the effectiveness of legislation
on preventing and countering domestic vio-
lence and the practice of its application.

3) organization and conduct of infor-
mation campaigns among the population,
including children and youth, to prevent and
counteract domestic violence, explain its
forms, manifestations and consequences;

4) development and implementation of
educational programs in educational institu-
tions on preventing and countering domestic
violence, including against children;

5) involvement of media in educational
campaigns aimed at completing the tasks
of preventing domestic violence, specifical-
ly the development of a caring attitude to-
wards victims, primarily affected children,
awareness of the need to immediately report
cases of domestic violence, namely to the call
centre for preventing and countering domes-
tic violence, gender-based violence and vio-
lence against children;

6) organization and conduct of joint and
specialized trainings and seminars for spe-
cialists working in the field of preventing and
countering domestic violence, as well as for
law enforcement officers and judges.
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Given the definition of the term “coun-
teraction to domestic violence” provided in
Article 1.12 of the Law, the measures that
make up the specified type of activity are as
follows: termination of domestic violence;
providing supportand protection to the vic-
tim; compensation for the damage caused
to the victim; proper investigation of cases
of domestic violence; prosecution of offend-
ers; changing the behaviour of offenders.

Purposeful measures to counteract do-
mestic violence according to Article 24 of the
Law include:

1) an urgent injunction against the abus-
er. According to Article 25.1 of the Law, an
urgent injunction is issued to the offender
in case of an immediate threat to the life or
health of the victim to immediately termi-
nate domestic violence, prevent its continu-
ation or re-commission. This action is per-
formed by authorized units of the National
Police of Ukraine;

2) a restraining order against the of-
fender. According to Article 26 of the Law, a
restraining order is issued by the court for a
period of one to six months upon application
for a restraining order against the offender.

During the past 2020, about 3 thou-
sand such offences were registered in the
Unified State Register of Pre-Trial Investi-
gations, almost 2,000 of them were sent to
court with indictments. Last year, crimes
related to domestic violence were commit-
ted against 199 children.

In 2020, nine shelters were created -
these are shelters for victims of domestic vi-
olence. This year, UAH 275 million is provid-
ed to expand the network of victim support
services. These funds will be used to main-
tain existing shelters and day centres, create

new ones, and increase the number of mo-
bile social and psychological aid teams [1].

Thus, the prosecutor’s office, under-
standing the complexity of the situation in
this area, contributes to the prevention and
combating of domestic violence.

Having analysed the norms of the cur-
rent legislation, it can be concluded that the
scope of powers granted to the prosecutor’s
office to prevent and counteract domestic
violence outside the sphere of criminal jus-
tice is insufficient and does not allow effec-
tive performance of official activities in this
area. Based on the study of legislative acts,
conclusions were made about the levelling
of the role of the prosecutor in preventing
and countering domestic violence outside
the sphere of criminal justice, which un-
doubtedly leads to the need to expand the
powers of the prosecutor’s office, the need
to develop and empower the prosecutor’s
office at the legislative level with powers
that are not formally, but factually direct-
ed for inclusion in activities related to the
prevention and counteraction of domestic
violence not only in the area of criminal
justice, but also outside this area, which
must be prescribed in the Law of Ukraine
[3]. The task of prosecutors is to effectively
represent public prosecution in courts in
such cases.

Conclusions

In modern conditions, the role of the prose-
cutor in preventing and countering domes-
tic violence outside the sphere of criminal
justice is not significant, which is complete-
ly inconsistent with international practices
and the needs of society. The presence of a
greater scope of powers outside the sphere
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of criminal justice, an effective mechanism
of interaction with other subjects to pre-
vent and counter domestic violence would
give the prosecutor the opportunity to re-
spond to socially dangerous acts, prevent
and counter them more effectively. Proceed-
ing from this circumstance, it is considered
necessary to develop and provide the pow-

ers of the prosecutor’s office legislatively,
not formally, but really aimed at inclusion
in activities related to the prevention and
counteraction of domestic violence not only
in the area of criminal justice, but also out-
side this area, prescribing them in the Law
of Ukraine “On Prevention and Combating
Domestic Violence”.
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AHomayis

Y peanisix cbOorofieHHs1 MUTAHHS MPOTHJIl Ta 3amo6iraHHK AOMAlUIHbOMY HACHUJIbCTBY
Ma€ BKpall BaKJIMBe 3HAue€HHs, OCKIJIbKM BeJIMKA KiJIbKICTb KIHOK Ta [JiTell CTaloThb
)KepTBaMM TAKOr'0 HACUJIbCTBA, X04Ya TPANJATHCA BUNAJKHU JOMAIIHbOIO HACUJIbCTBA
i W00 4oJI0BiKiB. BUX0AA4YM 3 aKTyaJIbHOCTI CTATTi, TeMa NOJIATAE ¥ BU3HAYEHHI pouii
NpPOKypaTypy B 3amobiraHHi Ta npoTujii AOMAlIHbOMY HACHJbCTBY, L0 Nepejbadyae
aHaJii3 3MicTy ii 060B’I3KiB i IOBHOBaX<€Hb Ha LIbOMY HaNlpsaAMi fissibHOCTI. B X011 po6oTH
6yJ10 3aCTOCOBAHO METO/1 aHAJIi3y Ta CHHTE3Y, eMIIIpUYHUUN MeTO/| Ta METO/L TOPiBHSAHHS. Y
JlaHi# cTaTTi 6yJ10 pO3IJIAHYTO MUTAHHSA 1[0/0 NPO6JIEMAaTUKH POJIi OpraHiB IPOKypaTypH
B 3amo6iraHHi Ta MPOTH/[il JOMaIIHBOMY HACHJbCTBY. TakoX ZOCJiJKeHO MPO6JeMHU
3aKOHO/|aBUOr'0 Bpery/loBaHHS NPOKYPOPCHKOI AiJAIBHOCTI B CUCTeMi 3amobiraHHs Ta
OpOTUJII OMAIIHBOMY HAaCUAbCTBY. Lle nomnpeHa npo6Jema y nepuy 4epry 4yepes Te, 1[0
HOpPMaMH /[[il040Tr0 3aKOHO/LABCTBA YiTKO HEe BpPeryJbOBaHO AKHMMHU XK JiAMU NPOKYpPOpHU
MOXYTb 3aI106iraTH Y1 NPOTHU/AIATH JOMAIIHbOMY HaCUJIbCTBY, a/IKe B iX TOBHOBa>KeHH
BXOJUTb 6e3mocepeHbO NMpPOoLecyaJbHUN CYNPOBiJ TaKUX KPUMiHAaJbHUX CIpaB, TOOTO
nicJisi TOTO, IK TAKE HACUJbCTBO BXKe BiZI0YJI0Ch. Y BUCHOBKY 6yJ/10 3a3Ha4Y€HO, 11106 OpraHu
IPOKYpaTypHu Mor/v epeKTUBHO 3anobiraTu Ta NpoTUAIATH AOMAIIHbOMY HAaCUJIbCTBY,
HeoOXxigHO BHecTH 3MiHU ¥ cTaTTio 131-1 KoHcTUuTy1il YKpainy, sska BU3HAYaE yHKIii
NpOKypaTypu B IiJiloMy, Ta NPOKypopa 30kpemMa. /lonibHUM B6AYa€THCHA JOMNOBHUTHU
I[I0 CTaTTH YAaCTHHOW, sika 6 HajJjaBaja MpaBO OopraHaM NPOKypaTypu 3[iHCHIOBATU
NpeBEHTUBHI 3axoJM I10J0 3amnobiraHHsA Ta MNpPoTHUAil JAOMAlIHbOMY HACHUJbCTBY.
JlocimkeHHs, TpoBeeHI B JaHid PoO0Ti, MOXYTb JIATTH B OCHOBY 3aKOHOTBOPYOI
JiSIIBHOCTI IPpU NPUMHATTI 3MiH 10 3aKOHO/IaBYMX aKTiB, fIKi pery/l0l0Th IPAaBOBiJHOCUHH B
cdepi 3anobiraHHs Ta NPOTU/IT JOMALIHBOMY HAaCUJIbCTBY

Katwouoei csi0ea: opraH npoKypaTypH, IpOKypop, NIpoKypaTypa, JOMaUIHE HACUJIbCTBO,
HaCHUJIbLCTBO MPOTH XXKiHOK, HACUJILCTBO MPOTH JIiTel, 3an06iraHHs HACUJIbCTBY, IPOTUJisT
HaCUJIbCTBY
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study, the method of analysis and synthesis, the empirical method,
and the comparison method were applied. The paper analysed the
new criminal program proposed for discussion and focused on the
areas of reforming the criminal justice system. It was found that the
plan proposed for consideration is aimed at protecting the interests
of victims, and it is stipulated that it should be convenient to use. The
draft stipulates that the new Criminal Code and its application must
comply with the decisions of the European Court of Human Rights
regarding Ukraine. It was established that the draft of the Criminal
Code of Ukraine prescribes the responsibility of officials for non-
compliance with the decisions of the European Court of Human Rights.
Due to the analysis of prospective legislation on criminal responsibility,
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a conclusion was made about choosing the correct vector to implement the main idea of
the new Criminal Code of Ukraine - ensuring justice in the field of criminal justice on new
foundations, classifying offences proceeding from the type of damage caused and establishing
typical sanctions, determining the relationship between the severity of criminal offences
according to an objective criterion, unification of circumstances that increase or decrease
the degree of severity, elimination of gaps. The materials of this paper are of practical value
for future research of experts, discovery of new questions, proposals, and analysis of new
amendments to the draft of the new Criminal Code of Ukraine

Keywords: calculation unit, psychoactive substance, degree of severity, qualification formula,

restitution

Introduction

Fundamental changes in the socio-po-
litical conditions of the state’s life have cre-
ated prerequisites for reforming the Crimi-
nal Code of Ukraine. The need to change the
Criminal Code of Ukraine, which was adopt-
ed by the Verkhovna Rada in 2001, arose
because of the outdated, Soviet content of
provisions that are unable to respond to
modern challenges, it does not allow ful-
filling the tasks that society sets before the
law enforcement system and the criminal
justice system. The idea of the new Crimi-
nal Code is that it should really protect the
interests of victims and be convenient to
use. Currently, work on the draft of the new
Criminal Code of Ukraine is ongoing. The
working group on the development of crim-
inal law has completed the discussion of the
General part of the new Code.

Considering the importance of the prob-
lem, the reformation of criminal legislation
has always been the focus of attention of
scientists, including M. Buromenskyi, O.
Horokh, O. Drozdov, A. Orlean, M. Khavroni-
uk, and others.

Results and Discussion

The analysis of the new Criminal Code sug-
gests that the structure of the Criminal Code

will be quite conventional. However, it does
not have the usual numbering of articles in
arithmetic sequence. The analysis of sec-
tions and articles of the new Criminal Code
of Ukraine gives grounds to assert that it re-
flects the most progressive and democratic
provisions: articles are numbered according
to the number of the book, section, and arti-
cle (e.g., Article 1.3.1 Meaning of the terms of
the Criminal Code). Such numbering is some-
what unusual for perception, and the author
of this paper believes that it can create in-
conveniences in law enforcement practice,
and therefore interfere with the application
of legislation by ordinary citizens [1]. Defini-
tions of concepts in the code are set out more
concisely, complex concepts are divided into
sub-paragraphs. Notably, the draft of the new
code sets out both factually existing norms
and new concepts. Instead of the “tax-free
minimum wage of citizens”, it is proposed to
use such a term as “calculation unit”, which
will amount to 200 hryvnias.

The General part consists of three books.
The first book is about the Criminal Code, its
features as a law. The second book is about
the concept of a criminal offence. The third
book is criminal legal means and their ap-
plication. Next is the Special part, which is
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divided into 8 books and begins with crimes
against a person and a citizen.

Notably, for the first time, Section 1.2. of
the CCU definesthe principles and fundamen-
tals that judges, prosecutors, lawyers, and
investigators must be guided by at all times.

A positive aspect of the draft CCU under
study is the introduction of a new Section
1.3, which concerns the clarification of the
terms of the CCU. The corresponding terms
have received a fixed and clearly defined
meaning, which renders their misinterpre-
tation impossible. For instance, the concept
of psychoactive substance has been unified,
such substances include narcotic drugs, psy-
chotropic substances, alcoholic beverages,
intoxicating drugs, potent medicinal drugs,
etc. There are 84 such terms proposed in the
Criminal Code [2].

The next essential point is that the pro-
posed Criminal Code sets out a specific cal-
culation unit, based on which fines will be
charged and damage will be determined,
which amounts to 200 hryvnias. The volume
of the calculation unit is fixed and can change
no more than once a calendar year. This al-
lows finally moving away from the “tax-free
minimum wage of citizens”.

In the draft Criminal Code under study,
the definition of the composition of the
criminal offence and its elements is fixed at
the legislative level, which, according to the
author of this paper, is a correct decision.
Article 2.1.2 states that the composition of
a criminal offence is a set of mandatory fea-
tures that determine the object, the objective
side, the subject and the subjective side of
the criminal offence [2].

Given the limited scope of the article,
the author would like to draw attention to
the subjective side of the composition of the
criminal offence, since for the first time the
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concepts of legal error and factual error are
legislatively defined:

¢ a legal error is a person’s misunder-
standing: a) that the act or inaction commit-
ted by them is prescribed by the Code as a
criminal offence; b) what means of criminal
liability can be applied to them;

¢ a factual error is a person’s incorrect
understanding of the presence or absence of
a sign of a criminal offence.

The draft Criminal Code also sets out the
concept of intent specified and non-specified.
Intent is considered specified if the person
expects the occurrence of damage in a cer-
tain amount. Intent is considered non-spec-
ified if the person expects the occurrence of
damage in any amount.

An entirely different approach to the
concept of multiplicity is observed in the
new Criminal Code as well. It is legislative-
ly stipulated that the types of multiplicity
of criminal offences are a) a set of criminal
offences; b) recidivism of criminal offences.
It is indicated that the totality of criminal of-
fences is the commission by a person of two
or more single criminal offences: a) for none
of which they were convicted and b) for each
of which means of criminal liability are to be
applied to the person.

The age of criminal liability stays un-
changed (16 years), but along with the terms
“minor” and “underage individual”, the term
“young individual” appears - aged from 18
to 21 years. However, what is interesting, in
the opinion of the author of this paper; is the
definition of the subject of a criminal offence,
namely: the subject of a criminal offence (the
general subject of a criminal offence) is a
reprehensible individual - a person who,
directly or through other persons who are
not subject to criminal liability, committed
a criminal offence at the age from which,
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according to the Code, criminal liability for
its commission may arise.

Special attention should be paid to the
classification of criminal offences prescribed
in the general part of the draft Criminal Code
of Ukraine, depending on the degree of se-
verity. Criminal offences, depending on the
severity, are divided into misdemeanours
and crimes, and depending on the form of
guilt - into intentional and negligent.

For the first time in the Criminal Code,
intentional crimes have ten degrees of se-
verity, considering: a) the type of damage
caused by them, b) features of the composi-
tion of the crime, which change the degree
of severity of the crime. The author of this
study believes that the developers factored
in the good practices of foreign countries.

Negligent crimes have two degrees of se-
verity, considering the type of damage caused
by them. Certain ratios are established be-
tween the damage caused and the severity of
the committed intentional criminal offence.
It is considered appropriate to link the grav-
ity of the crime to the consequences and ag-
gravating/mitigating circumstances.

A unified algorithm for determining the
severity of a crime is also provided. The de-
gree of gravity of a crime committed in the
absence of a sign of corpus delicti that chang-
es the degree of its severity is fundamental.
The degree of severity of a crime committed
in the presence of a sign of corpus delic-
ti, which changes the degree of its severity
in comparison with the fundamental one,
changes in a clearly defined sequence. There
are also certain rules that reduce the sever-
ity of the crime. If there are no grounds for
reducing or increasing the severity of the
crime, the court cannot change the basic se-
verity of the crime. This approach is correct
and applicable in the world.

The qualification formula will probably
be the most difficult challenge for the partic-
ipants in the proceedings, since it is easy to
miss asymbol in the list of numbers, hyphens,
and full stops, and the procedural document
will already contain a misqualified content of
a crime. In other words, such a description of
the formulais more suitable for technical doc-
umentation using electronic databases. And
considering the possible totality of crimes or
a new rule to qualify acts against each vic-
tim, one will end up with a procedural doc-
ument incomprehensible to an individual.

As for the criminal legal means that can
be applied to persons who have committed
crimes, such measures include groups of
measures of punishment, restitution, and
compensation, confiscation of property and
seizure of possessions, as well as security
measures, among which the innovation is the
disclosure of information about the individ-
ual who committed the crime. A substantial
changeisthereductioninthe number oftypes
of punishments from 12 that are available in
the Criminal Code to only 3. For the commis-
sion of a crime, the following types of pun-
ishments are established and can be applied
as the principal ones: a fine, imprisonment
for a certain term, and life imprisonment.

For committing a misdemeanour, the fol-
lowing types of punishments are established
and can be applied as the principal ones: a) mon-
etary penalty; b) corrective unpaid work; c) re-
striction of freedom of movement; d) arrest.

As for fines, their size varies, but the leg-
islator put the calculation unit as the basis.
Therewith, the payment of the fine can be
paid in instalments or delayed for a year.

Imprisonment for a certain term is es-
tablished for a period of three months to
twenty years, and for crimes against inter-
national humanitarian law related to the
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intentional deprivation ofa person’slife, up to
thirty years. Admittedly, the question arises
regarding the effectiveness of applying a 30-
year punishment, since imprisonment leads
to degradation, and is a destructive measure.

Life imprisonment is provided only for
crimes of 9" and 10" degrees.

At the same time, the category “crimi-
nal legal means” appears, which, apart from
punishments, includes socially useful work,
probation, probation arrest, electronic mon-
itoring, compensation, restitution, confisca-
tion, and restrictive measures.

An essential point is the possibility of ap-
plying criminal legal means to a legal entity.
When applying a criminal legal means, a legal
entity is obliged to make restitution or com-
pensation in full. Of particular interest is the
provision prohibiting the support of a legal
entity at the expense of public finances [2].

Article 3.1.6 - sanctions for crimes, which
defines the punishment for a crime depend-
ing on its severity (10 degrees of severity),
is an innovation for the Criminal Code, the
sanctions are placed in a tabular form, which
is also new for the Criminal Code.

Notably, the Criminal Code will also
list circumstances that exclude the possi-
bility of criminal liability. Thus, there is a
circumstance of playing sports - “Causing
harm while playing sports” - it is legal to
cause harm to the life or health of a person
during a sports competition or training, if:
a) the corresponding sport is recognized in
Ukraine according to the established pro-
cedure, b) competition, training is officially
organized, c) the person who is harmed has
voluntarily and in advance given consent to
engage in this sport, and d) the person who
causes harm respects the rules of this sport.

The author of this paper believes that
such a circumstance as causing harm with
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the consent of a person is controversial, and
therefore deserves attention. It is lawful to
cause damage with the consent of a person,
if: a) the damage is caused to the rights and
interests that this person is authorized to
dispose of, b) the person’s consent is volun-
tary, c) this consent was obtained in advance
according to the requirements of the law.

The person authorized to dispose of the
relevant rights and interests is a legally ca-
pable person or a legal representative of an
incapacitated or disabled person. Causing
death with the consent of a person is not
considered lawful.

As for the section that defines the types
of security tools, the legislator tried to clear-
ly define them. Thus, a means of security is
a forced limitation in the exercise of human
rights or freedoms, which is applied to se-
cure society to a person convicted by a court
of law for committing a criminal offence, or
to a person who has committed an illegal act
prescribed by the Criminal Code. The author
of this paper believes that a security meas-
ure - the publication of information about
a person’s conviction - is questionable. Dis-
closure of information is a means of securi-
ty, which lies in posting information about
a person convicted of committing an inten-
tional crime in a) media determined by the
Court, b) the Unified State Register of Indi-
viduals Who Committed Crimes. It is com-
forting that the legislator provided a caveat,
in case of publicizing information about a
person’s conviction, it is not allowed to post
the personal data of other participants in the
criminal proceedings.

Restitution and compensation appear
as a means of ensuring the violated rights of
the victim. Thus, a person who committed a
criminal offence, as a result of which the per-
sonal right of the victim was violated and/
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or caused damage to the victim, the territo-
rial community, the state, shall be obliged to
make restitution and/or compensation [2].

Analysis of the draft of the Criminal Code
allows noting that the proposed CCU has no
such type of punishment as confiscation of
property, which is available in Article 51 of
the current CCU. Instead, a separate Section
3 was proposed, which handles the confisca-
tion of property and the seizure of posses-
sions. Consequently, confiscation of property
lies in the forced gratuitous withdrawal of
compensation for damage to victims, mon-
ey, property rights, and other property that
belongs to the convicted person by right of
ownership to the state fund.

Confiscation of property is applied in
cases of conviction of a person for an inten-
tional criminal offence.

Attention should also be paid to the sec-
tion concerning the specific features of crim-
inal legal means in relation to a person who
has committed a criminal offence at a minor
or young age. The legislator uses the term
“young age” for the first time - a young indi-
vidual - a person who has reached the age of
18 but has not reached the age of 21.

The author of this paper supports the
opinion of experts who believe that it is nec-
essary to make provision for the possibility
of exemption from serving a sentence for
minors who have committed a crime repeat-
edly during probation. The new Criminal
Code should also make provision for a mech-
anism for observing the rights of a person af-
ter serving their sentence and erasing their
criminal record.
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Conclusions

Thus, as the study proved, the implementa-
tion of the principal idea of the new Criminal
Code - ensuring fairness in criminal justice
on a new basis, classifying offences proceed-
ing from the type of damage caused and es-
tablishing typical sanctions, overcoming the
voluntarism of the legislator, determining
the correlation between the severity of crim-
inal offences according to an objective cri-
terion, the unification of circumstances that
increase or decrease the degree of severity,
the clarification of a large number of defini-
tions, the elimination of gaps, all this allows
moving from the “state-criminal” relation-
ship to the system of “victim-state-criminal”
relations [3].
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IIpoekT KpuMiHa/IbHOTO0 KOAEKCY YKpAiHU: HOBEJIU
CeiTiiaHa CepriiBHa KoBasiboBa

Kanauzar pyuAM4YHUX HayK, CTApIUUK BUK/IaLa4
HauioHanbHU# yHiIBepcUTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By.1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

[ToTpeba y pefaryBaHHi KpuMiHa/bHOrO KoJeKCy YKpaiHM BHUHHKJIA yepe3 3acTapiJui
paZiTHCbKHN 3MiCT 3aKOHIB, 1110 He MalOTh 3MOTH pearyBaTH Ha Cy4yacHi npob6semMu. Takox,
BPax0BYIOYH IOTPEOU Cy4aCHOTO Yacy, BiH He Hepe/j0ayae BUKOHAHHS 3aB/JaHb I0CTABJIEHUX
CYCHIJIbCTBOM IlepeJ; IpaBOOXOPOHHOI0 cucTeMolo. Ines HoBoro KpuminanbHoro Kogekcy
MOJIATAaE B 3aXHUCTi iHTEepeCiB MOTEPMJINX, a TAKOXK Yy GiJbIl epeKTHBHOMY BUKOPUCTAHHI
rpoMa/isiHaMu. BpaxoBylo4u TemnepiliHe TPOJOBXKEHHS PO6GOTH HAJl MPOEKTOM, MeTa CTATTi
NOJIAATAE y AOCAi/IP>KeHH] M0JI0’KeHb 3allpOIIOHOBAHOI0 IJIaHy Aiil KpuMiHa/ibHOTO KOZeKCy
Ykpainu. B xozai po60oTHu 6yJ10 3aCTOCOBAaHO MeTO/, aHa/i3y Ta CHHTE3Y, eMITipUYHUHA MeTo/
Ta METOJ, MOPiBHAHHA. Y CTAaTTi MpoaHa/i30BaHO 3alMpPOIIOHOBAHY /10 0GrOBOPEHHSI HOBY
KpUMiHa/JIbHY MPOrpaMy Ta 30Cepe/KEHO yBary Ha HamnpsiMKax pedopMyBaHHS CHCTEMH
KpUMiHa/IbHOI I0CTHULii. 3'ICOBAaHO, 1[0 3alIPOTNIOHOBAHUM /10 PO3IJISIAY NJIAH CIIPSIMOBAHUI
Ha 3aXHUCT iHTepeciB NOTEPMiIKX, Hepe0adyeHo, 10 BiH Ma€ 6YTH 3pyYHUM Y KOPUCTYBaHHI.
Y npoekTi 3adikcoBaHoO, 1[0 HOBUH KpuMiHa/ibHUN KOZEKC Ta KOro 3aCTOCyBaHHS MalOTh
BiZimoBiZlaTH pilieHHAM EBpoMNEeNCcbKOTO CYAy 3 paB JIIOJUHMU 11100 YKpaiHu. BcTaHOBJIEHO,
mo B mnpoekTi KpumiHasibHOTO KoZekcy YKpaiHM INepejbadeHa BiANOBiJaJbHICTB Jist
N0CaJI0BIIiB 32 HEBUKOHAHHA pillleHb EBPONENChKOro CyAy 3 NpaB JIOAWHU. Y pe3yabTaTi
aHaJ/i3y IepCrHeKTUBHOIO 3aKOHOJABCTBA 3 IHWTaHb KPUMIHA/JIbHOI BiJOBIJa/IbHOCTI
3p06JIeHO BUCHOBOK ITPO 0GPpaHHs MPAaBUJILHOTO BEKTOPY peaJisallii oCHOBHOI iZiei HoBoro
KpuMiHasbHOTO KOZleKCY YKpaiHu — 3a6e3medeHHsI CIpaBeAJIUBOCTI y chepi KpUMiHa/NIbHOI
IOCTHIlIi Ha HOBUX 3acajiax, Kjacuoikamil mpaBonopynieHb BUXOASYN 3 BUJIY 3aIo/lisTHOI
IIKOAY Ta BCTAHOBJIEHHS] TUIIOBUX CAHKIIil, BU3HAUYeHHS CHIBBiJIHOIIEHHA MIX TSKKICTIO
KpPUMiHaJbHUX MPaBOMNOPYIIeHb 3a OOEKTUBHUM KpHUTepieM, VHidikamis o006CTaBUH,
SKi MiJBUIYIOTh ab0 3HIKYIOTH CTYIMiHb TSDKKOCTI, JIiKBifamis mporasuH. MaTepianu
CTAHOBJISATH NPAKTUYHY IiHHICTD JJIsT MAUOYTHIX JOC/TiIPKeHb eKCIIepPTiB, BiIKPUTTS HOBUX
NMTaHb, IPONO3ULIA Ta aHa/i3y HOBUX BHECEHb I10JI0 NMPOEKTY HOBOro KpumiHasbHOrO
Koaekcy Ykpainu

Kawuoei cao0ea: po3paxyHKoBa OJWHHIS, TCUXOAKTUBHA PEYOBUHA, CTYMiHb TSKKOCTI,
dopmyna kBasidikarii, pecTuTyis
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Validity of applying the principle...

self-determination with a certain territory; the presence of the subject itself, i.e., the people
(ethnos), which claims self-determination; and recognition by the international community
of such a potential subject as the bearer of the right to self-determination. As for the
connection with the territory, the doctrine of international law and practice recognizes the
right to cultural and national self-determination in a certain territory for any ethnic group.
This right is limited to the common interests of the entire people of the state, which lies
in the unconditional preservation of the inviolability and integrity of its territory. As for
the presence of the subject of self-determination itself, the people recognize the historical
community of people that has developed in a certain territory and has stable features of
language, culture, and mentality, as well as the awareness of their unity and difference from
others through conscious self-name. At the same time, diasporas and migrants must obey
the laws of the country of residence on the right of citizenship or the right of permanent
residence. As for the recognition of the subject of self-determination by the international
community, they recognize those who are under colonial rule, occupation by a foreign
state, or who are subject to a policy of racism. Consequently, international law does not
protect separatist movements whose goal is secession if they do not meet these criteria.
This means that separatist entities in Ukraine are not entitled to secession, and by their
methods of activity they are terrorist organizations. The practical value of the materials
and conclusions presented in this paper lies in their further use in further developments
aimed at the analysis and study of the self-determination of peoples through separatism, in
the law-making sphere, and the sphere of law enforcement related to ensuring the rights
and freedoms of citizens

Keywords: people, international recognition, right to self-determination, secession, territory

Introduction

Considering the theoretical foundations
and international legal practice of the re-
lationship between the principles of ter-
ritorial integrity of states and the self-de-
termination of peoples, it is necessary to
analyse the possibility and validity of the
application of the principle of self-deter-
mination of peoples by separatist entities
in Ukraine. Do they meet at least the min-
imum necessary criteria for the existence
of a legal basis for self-determination in
the general international legal context?

The author of this study believes that
such mandatory criteria are the presence
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of an effective connection of a potential
subject of self-determination with a cer-
tain territory regarding which self-deter-
mination can be carried out; the presence
of the subject itself, i.e., the people (eth-
nos, not the population), which potentially
claims self-determination; and recognition
by the international community of such
a potential subject as the bearer of the
right to self-determination. Therefore, this
study will consider the compliance of the
“Republic of Crimea”, “Donetsk People’s
Republic” and “Luhansk People’s Republic”
with these criteria.
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Results and Discussion

Territory criterion

Observance of the principles of equality and
self-determination of peoples in conjunction
with the principle of territorial integrity of
states is one of the urgent issues of modern
international law, although international law
makes provision for various forms of exter-
nal self-determination, such as unification,
accession, or division of states [1]. In the doc-
trine of international law and the practices of
states, the provision that in case of the dis-
integration of one state and the emergence
of new ones on its territory, the latter inherit
this territory within the limits established by
the treaty and extend their state sovereignty
to it [2] has long been strengthened.

Consequently, in matters of disposing of
its territory, the state is limited by the inter-
ests of the people, who have the exclusive
right to make a final decision. Any ethnic
group living on the territory of a state is enti-
tled to cultural and national self-determina-
tion (development), limited, however, by the
common interests of the entire people of the
relevant state. No national (ethnic) self-de-
termination is entitled to negate such a com-
mon interest as the unconditional preserva-
tion of the inviolability and integrity of the
territory of the state [3].

According to B.M. Klymenko, historici-
ty as a factor in the formation of a territory
belonging to a self-determined people also
requires a careful and dialectical approach,
since in the historical process, many peo-
ples changed the places of their settlements,
moved, merged with other peoples, formed
new and stable economic, social, and oth-
er ties. Historicity implies a long process,
which, in isolation from other factors, can

distort the real state of affairs and serve as
grounds for unjustified territorial claims [4].

When implementing the principle of
self-determination of peoples, it is necessary
to remember that all the fundamental prin-
ciples of international law are interrelated,
and its implementation should not harm the
territorial integrity of states. However, in a
particular situation, it is sometimes quite
difficult to achieve a harmonious combina-
tion of these principles, and if it is not pos-
sible to find solutions to these issues based
on international law, then it is necessary to
search for effective political means to reach
a compromise, showing good will and toler-
ance towards each other [5].

People (ethnos) criterion
In this connection, the issue of the existence
of “the people of Crimea”, “the people of cer-
tain districts of Donetsk region” and “the peo-
ple of certain districts of Luhansk region” as
bearers of the right of peoples to self-deter-
mination, bearers of sovereignty and sources
of state power, on whose behalf, respectively,
the resolution of the Verkhovna Rada of the
Autonomous Republic of Crimea “On the in-
dependence of Crimea”, “Declaration on the
sovereignty of the Donetsk People’s Repub-
lic” and “Declaration on the proclamation of
independence and state sovereignty of the
Luhansk People’s Republic” were adopted,
and the appropriateness of definitions of
“the people of Crimea”, “people of Donetsk
region” and “people of Luhansk region” from
the standpoint of constitutional and interna-
tional law [6; 7; 8].

The resolution of the Verkhovna Rada of
the Autonomous Republic of Crimea “On the
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independence of Crimea” states that “the Ver-
khovna Rada of the Autonomous Republic of
Crimea, proceeding from the direct expres-
sion of the will of the peoples of Crimea [...]
decides to declare Crimea an independent
sovereign state - the Republic of Crimea, in
which the city of Sevastopol has a special sta-
tus”. In the “Act on the Proclamation of State
Independence of the Donetsk People’s Re-
public” it is declared that “based on the will
of the people of the Donetsk region [...] the
Regional Council of the Donetsk region de-
clares the creation of a sovereign state - the
Donetsk People’s Republic” [9]. In addition,
in the “Declaration on the Proclamation of In-
dependence and State Sovereignty of the Lu-
hansk People’s Republic” it is noted that “the
Luhansk Regional Council, expressing the
will of the people, [...] declares the state sov-
ereignty of the Luhansk People’s Republic”.

Similarly, in the “Constitution of the Re-
public of Crimea” and in the “Constitution
of the Donetsk People’s Republic” and in the
“Temporary Fundamental Law (Constitu-
tion) of the Luhansk People’s Republic” there
is no definition of the term “people”, but it is
only declared that: “The source of power in
the Republic of Crimea is its people, who are
part of the multinational people of the rus-
sian federation” or “The source of power in
the Donetsk (Luhansk) People’s Republic is
its people” [10; 11; 12]. Moreover, it is nec-
essary to pay attention to the fact that in all
three “constitutions” the same wording is
contained as a carbon copy, under the same
numbers of paragraphs and in the same arti-
cles, which leaves no doubt about the single
(russian) authorship of all documents.

As stated in Paragraph 1 of the Decla-
ration on the sovereignty of the Donetsk
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People’s Republic: “citizens of all nationali-
ties of the Donetsk People’s Republic consti-
tute its people, who are the bearer of sover-
eignty and the source of State Power” [7]. A
similar norm is contained in the “Declaration
on the sovereignty of the Luhansk People’s
Republic”: “Citizens of the Republic of all
nationalities constitute the people of the Lu-
hansk People’s Republic”. But the founding
acts of the “Republic of Crimea” do not even
mention who constitutes the “multinational
people of Crimea”.

Thus, from the documents cited above, it
becomes evident that the “people of Crimea”,
“the people of Donetsk region” and “the peo-
ple of Luhansk region” as a whole emerge ex-
clusively based on a single criterion - territo-
rial, as a set of people living on the territory of
an administrative-territorial unit of Ukraine.

Thus, recognizing the right to self-de-
termination of the population of any ad-
ministrative-territorial unit, we come to an
absurd situation: if such a right belongs to
the population of an oblast (autonomous
republic), diverse in its ethnic and national
composition, why does it not belong to the
population of a district, cities, villages, etc.?
At the same time, the question arises wheth-
er the population of a particular district, city,
village, or street can consider itself a people
with the right to self-determination? Conse-
quently, the population of each village can
declare a republic within its territory. If so,
the process of sovereignization can be end-
less. Therefore, I.I. Lukashuk fairly notes that
“the right to self-determination belongs to
the people, the nation, i.e.,, a fairly large and
integral community. Ethnic, religious, lin-
guistic minorities are entitled to cultural au-
tonomy, to respect for their interests within
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the framework of a democratic state” [13]. It
is in this sense that it is meaningless to talk
about the people of a certain region.

In turn, in the science of constitutional
law, the term “people” is defined as a totality
of citizens of the entire state, and the defini-
tion of “population” is used for local self-gov-
ernment issues.

According to the definition of Wikipedia,
“nation” (Greek - €Bvog (ethnos)) is a histor-
ical community of people that has formed on
a certain territory and has stable features of
language, culture, and mentality, as well as
an awareness of its unity and difference from
others through conscious self-naming [14].
The latter is usually recorded in the ethno-
nym, as the self-name of the people. A histor-
ically formed ethnos acts as a social organ-
ism that reproduces itself mainly through
ethnically homogeneous marriages and the
transmission of language, traditions, etc.
to new generations. For a more sustainable
existence, the ethnic group strives to create
its socio-territorial organization (state), and
ethnic groups, especially in modern condi-
tions, to their autonomous associations, con-
solidating their rights in legislation. In world
practice, diasporas and migrants are subject
to the laws of the country of residence in the
national states based on the right of citizen-
ship or the right of permanent residence.

Therefore, even in this sense, it is in-
correct to discuss the “people of Crimea”,
“people of Donetsk region” and “people of
Luhansk region”, and from a scientific stand-
point, it is impossible.

In turn, the study of the recognition by
the international community of the right to
self-determination by the people necessi-
tates an answer to the question whether the

» o«

“people of Crimea”, “the people of Donetsk
region” and “the people of Luhansk region”
bear the right to self-determination accord-
ing to international law?

In relation to the right of peoples to
self-determination, the terms “people”
and “nation” are used in international law.
M.V. Ostroukhov believes that the right to
self-determination is inherent in ethnic com-
munities (peoples) [1].

The famous English international law-
yer, President of the International Court of
Justice of the United Nations in 2006-2009,
Rosalyn Higgins, raising the question of who
exactly is entitled to self-determination,
notes the following: “The emphasis in all rel-
evant documents, as well as in state practice
(under which I refer to statements, declara-
tions, adopted positions) on the importance
of territorial integrity means that “peoples”
should be understood in the sense of all
the peoples of a given territory. Admittedly,
all members of certain minority groups are
part of the peoples of this territory. In this
sense, they are also, as individuals, holders
of the right to self-determination. But mi-
norities as such have no right to self-deter-
mination. This means, in essence, that they
are not entitled to secession, independence,
or association with similar groups in other
states” [15]. Evidently, Professor Higgins be-
lieves that the people of the entire popula-
tion of a given state are entitled to self-deter-
mination, while the national minority living
on the territory of this state are not entitled
in the same way.

Similarly, Ukrainian international law-
yer, judge of the European Court of Human
Rights in 1998-2008, V.H. Butkevich, regard-
ing the possibility of self-determination of
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national minorities, emphasizes that “mod-
ern international law does not automatically
link the rights of national minorities with the
right to self-determination” [16].

Criterion of recognition
by the international community
Furthermore, according to the russian sci-
entist V.L. Tolstykh, the peoples who are
entitled to receive help from the interna-
tional community in achieving self-de-
termination are: “Firstly, peoples under
colonial rule; secondly, peoples living in
the territory occupied by a foreign state;
thirdly, peoples in respect of whom the
state in whose territory they live conducts
a policy of racism” [17]. And the scientist
further states that “international law does
not protect separatist movements whose
purpose is secession, if they do not meet
the above-mentioned characteristics” [17].
Thus, the recognition of the right of a
certain nation to self-determination is not
declarative, but constitutive, i.e., it creates a
new subject in the field of international law.
As for the problem of separatism in
Ukraine, this means that the population
of certain districts of the Donetsk and Lu-
hansk regions (as well as the Autonomous
Republic of Crimea) is not considered by
the UN as having the right to self-determi-
nation, is not recognized by the internation-
al community as a subject of international
law, and, accordingly, is not entitled to such
self-determination [18, 19]. Considering
the above, the population of the Autono-
mous Republic of Crimea and certain dis-
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tricts of the Donetsk and Luhansk regions,
a priori not being separate peoples, not
having a historical effective connection
with the respective territory, have no right
to support from the international com-
munity in terms of assistance in achieving
self-determination through the fact that it:
is not a people in the sense of the right of
peoples to self-determination; is not enti-
tled to self-determination regarding a par-
ticular historical territory; and not recog-
nized by the international community as a
people with the right to self-determination,
which, in fact, the international community
demonstrated by rejecting the possibility of
recognizing the “Republic of Crimea”, “DPR”,
and “LPR”.

Furthermore, It is interesting that the
“DPR” and “LPR” try to create the appear-
ance of pseudo-state activities, hold “ref-
erendums” and “elections”, take part in ne-
gotiations with representatives of Ukraine,
russia, the OSCE, and even sign protocols.
But are groups like the “DPR” and “LPR” ca-
pable of performing any obligations under
international law? And do they want it?

It is doubtful that these questions can be
answered positively. When a non-state actor
starts a struggle with a state, ideology, or
system (capitalist, Western, etc.), it opposes
itself to them and, accordingly, does not want
to share their values and methods.

As for the “DPR” and “LPR”, they will not
be able to apply international law for an-
other reason: they cannot be recognized as
states (even the russian federation, which
provides them with political, military,
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informational, and other support, does not
recognize them as states), and considering
this, they cannot enter into any official in-
ternational relations and, therefore, to be
subjects of international law, bearers of
international rights and obligations. These
and similar entities are consciously incapa-
ble of being equal in sovereignty to states,
and therefore, to strengthen the stability of
the interstate system, the so-called declar-
ative theory of state recognition must be
rejected, so that the separatists, who make
claims for state independence with the use
of force, and their sponsors a priori had no
chance or hope of success.

To ensure its effectiveness, internation-
al law must be a conservative, rigid, regu-
latory system. It should be clear to the new
“players” claiming statehood that they are
obliged to accept the current rules estab-
lished by the recognized states, and not try
to “dilute” these rules with their own inter-
nationally illegal behaviour [20]. Interna-
tional law at the beginning of the 21 cen-
tury is predominantly positive law arising
from the agreement of the will of states and
the behaviour of a separate subject of inter-
national law (a state or, even more so, a non-
state entity), which contradicts the agreed
will of states expressed in the another appli-
cable norm of international law, should be
considered as a violation of this norm [21].

Thus, according to international prac-
tice, the “Republic of Crimea”, “DPR” and
“LPR” fall under the concept of separatism,
which is based on “the aspiration of the pop-
ulation of this or that territory, of these or

that separate ethnic communities that do
not have a common recognition of the right
to self-determination, to separation from the
state, and the very process of separation or
secession is done with a bet on full autono-
mous existence or joining another state” [1].

Conclusions

Thus, the content of the principle of equal-
ity and self-determination of peoples and
the principle of territorial integrity regard-
ing the declaration of “independent states”
in Crimea and the East of Ukraine based on
the principle of self-determination of peo-
ples, suggests as follows:

® firstly, the principle of equality and
self-determination of peoples was imple-
mented by the people of Ukraine through
the creation of a sovereign state, and the
protection of the territorial integrity of
Ukraine is a continuation and security of its
observance;

> secondly, an encroachment on the
territorial integrity of Ukraine is also an
encroachment on the right of the people of
Ukraine to self-determination;

> thirdly, the “Republic of Crimea”,
“DPR”, and “LPR” are proclaimed in viola-
tion of the principles of equality and self-de-
termination of peoples and the principle of
territorial integrity and cannot be recog-
nized by the international community;

> fourthly, the “Republic of Crimea”,
“DPR”, and “LPR” are by their very nature
separatist entities without signs of state-
hood, and by their methods of activity they
are terrorist organizations.
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[IMTaHHA OGI'PYHTOBAHOCTI 3aCTOCYBAaHHS NPUHLUAILY
CaMOBHM3HAa4YeHHSA HAPOJiIB cenapaTUCTCbKUMU YTBOPEHHSAMU
B YKpaiHi
Kupuao Osnerosuuy KiimmeHko
Kanguaat puuiyHUX HayK, JOLEHT
HauioHanbHM# yHiIBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By.1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

[Iponec cy4yacHOTO CyCHiJIbHOTO PO3BUTKY BHU3HA4Ya€TbCA [JBOMA Jia/leKTUYHO
NPOTUNEXKHUMHU TeHJEHIiIMU: [OLEHTPOBHUMHY, 10 BHUPAXKAITbCA B 3arajbHOCBITOBiN
inTerpanii i ro6asnisauii, i BijlieHTPOBUMY, 1110 BUSBJSAIOTLCS B perioHaibHiM JoKasizaigii,
ofiHier0 3 ¢opM sikoi € peHOMeH cemapaTU3My - NpParHeHHsl pPerioHiB y ckJaji AepkaB
10 BiJJOKpeMJIEHHSI, HAaOYTTI0 OibIIOI MOJIITUYHOI CAMOCTIHHOCTI, CyBepeHIiTeTy ax /0
TepUuTOpiasbHOrO BiAAieHHS abo NpUEAHAHHS 0 iHIIOTO AepxkaBi. MeTa cTaTTi noJsisrae
B INpPOBeJEHHI aHa/li3y TeopeTHYHUX MNpPOO6JEeMHU HAI[iOHAJbHOIO CaMOBU3HAueHHS Ta
HMPUHLMIY PiBHONIPABHOCTI HAPO/iB ¥ HOro B3aEMO3B’SA3Ky 3 ceapaTU3MoM. Y AocaipKkeHH]
0y/10 BUKOPUCTAHO CYKYITHICTb METOZiB i MPUHOMiB HAyKOBOTO NizHaHHS. OCHOBHI 3-ITOMiX
HUX: JiaJIeKTUYHUNA MeTo/Ji, NOPiBHAJBbHO-NPAaBOBUN MeTO[, (OpMajbHO-IOPUAUIHUI
MeTOoJ, Ta METOJ JIOTIYHOro aHasizy Y cTaTTi HaZlaHUM aHaJi3 MOXJUBOCTI NMOCHUJIAHHSA
CenapaTUCTCbKUMHU yTBOPEHHSMHU B YKpaiHi Ha NPUHLUI CaMOBU3HA4Ye€HHS HApOAIB, K
OOI'PYHTYBaHHS CBOEI AisibHOCTI. Po3rissHyTI MiHiMa/bHO HeOoOXiHI KpuTepil mpaBOBUX
nificTaB /i1 CaMOBH3HAuYeHHs, cepeJ, IKUX: HAsABHICTb ePeKTUBHOrO 3B’A3KYy CyO'€KTa
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CaMOBM3HaueHHs i3 1eBHO TEPUTOPI€I0; HAsABHICTb CaMOro Cy6’eKTy TO6TO Hapoy (eTHOCY),
AKWAU NIpeTeH/ly€ Ha CaMOBU3HA4YeHH; | BU3HAaHHA MiXKHApO/HUM CIIiBTOBAapUCTBOM TAaKOI'0
NoTeHIiiHOro cy6’ekTa HOCieM NpaBa Ha caMoBU3HaudeHHs. lllo/10 3B’A3Ky 3 TepUTOpi€lo B
JIOKTPHHI MDKHapOZHOro NpaBa i NpakTHULi 3a 6yAb-AKHUM €THOCOM BHM3HAETHCS NPABO HA
KyJIbTYPHO-HallioHa/IbHe CaMOBM3HauYeHHsI Ha NeBHiN TepuTopil. lle mpaBo 06MeXyeTbCs
3araJlbHUMHU iHTepecaMM BCbOTO HApOAy /[iepXaBH, SIKUM TMoJArae B 6e3yMOBHOMY
36epekeHHI HeJJOTOPKAHHOCTI U misticHOCTi 11 TepuTopii. Illoo HassBHOCTI caMoTo Cy6’eKTa
CaMOBM3HauyeHHs1, TO HApOJIOM BU3HAETHCSA iCTOPUYHA CNIJIbHICTD JIIOJeH, IKa CKJIajacs Ha
neBHil TepuTopil Ta BoJsIofi€ cTabiIbHUMU 0COBJIUBOCTSMU MOBH, KYJIBTYPHU 1 ICUXiYHOTO
CcKkJ1aly (MEHTabHICTD), @ TaKOXK YCBiOMJIEHHSIM CBOEI €AHOCTI i BiAMiHHOCTI Bif iHIIMX
yepes CBiZjoMy caMOHa3By. BojHo4ac Aiacnopy Ta MirpaHTy MarThb NMiANIOPAJAKOBYBaTHCA
3aKOHaM KpaiHU [IPOKWBAHHSA Ha NpaBi FPOMaZAHCTBA YU NPaBi NOCTIHOTO NPOXKHMBAHHA.
lllofo BU3HAHHA CyO'EKTAa CaMOBM3HAYeHHS MDKHApPOJHUM CHIBTOBApUCTBOM, TO HHUMH
BU3HAIOTHCA Ti, 110 Mepe6yBaOTh IiJ| KOJIOHIaJIbHUM ITaHYBAaHHSM, OKYTalli€l0 iHO3eMHOI0
Jlep>KaBol0 M L[0J0 IKUX NPOBOAMUTHLCA MOJIITHKA pacu3sMy. OTxe, MibkHapoJHe MpaBo He
3axMlla€e CenapaTUCTChKI PyXH, METO SKHUX € cellecid, AKII0 BOHU He BiANOBIJAlOTb LIUM
o3HakaM. lle o3Hauag, 1110 cenapaTUCTCbKI yTBOPeHHA B YKpalHi He MalOTh IIpaBa Ha cellecilo,
a 3a MeToJaMHU JifJIbHOCTI € TEepOPUCTUYHHUMHU opraHizaniamu. [IpakTh4yHa LiHHICTB
MaTepiaJiiB Ta BUCHOBKIB [10JIAITA€ B 10/]a/IbLIIOMY BUKOPUCTAHHI iX y ToAa/IbIIMX PO3PO6OK,
CIpsAMOBAHUX Ha aHaJ/li3 Ta BUBYEHHA CaMOBU3HA4YE€HHH HapO/IB LUIAXOM celapaTU3MY, Y
npaBoTBOpUiil cdepi Ta chepi nmpaBo3acTocyBaHHs, MOB’sA3aHill i3 3abe3neyeHHAM NpaB,
CcBO6OJ TPOMA/ISIH

Kawuoei caoea: Hapop, MiXHapoJHe BH3HAaHHs, IPaBO HAa CaMOBM3HAueHHsl, CeIlecid,
TepUuTopis
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