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The research is dedicated to the issue of the opportunity to apply to the European Court
of Human Rights for the protection of environmental rights. The relevance of the study
is explained by the fact that the global environmental crisis raises the issue of ensuring
the human right to a safe environment and its protection. The necessity of conducting
a separate study on this issue arose since the Convention for the Protection of Human
Rights and Fundamental Freedoms, defining the rights it guarantees, does not separately
allocate environmental rights. That is why the question logically emerges: can individuals
apply to the European Court of Human Rights to protect a right that is not specifically
mentioned in the Convention. The purpose of the study is to explore the legal framework
and grounds for applications to the European Court of Human Rights. In the process of
the research, legislative acts, international legal acts, and the activities of the European
Court of Human Rights, which purpose is to protect, in particular, environmental human
rights, were analysed. The methodological foundation of the study was established by the
Aristotelian method, methods of analysis and synthesis and comparative legal method. The
study explores both general theoretical aspects related to the protection of environmental
rights and analyses the practice of courts in protecting environmental rights, particularly
at the international level. The study established that the European Court of Human Rights
admits applications from individuals for the protection of violated environmental rights,
which it considers through the prism of Article 8 of the Convention for the Protection of
Human Rights and Fundamental Freedoms - the right to respect for private, family life and
the home of individuals. The practical value of the study lies in the fact that the research
analyses national and international law and the practice of the European Court of Human
Rights and provide conclusions that identify specific problems related to environmental
protection activities and proposes specific mechanisms for overcoming them to avoid
violations of citizens’ environmental rights
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Features of judicial protection of environmental rights of citizens in the European Court of Human Rights

Introduction

The imperative, embodied in Article 16 of the Constitution
of Ukraine, to guarantee “ecological security and main-
tenance of ecological equilibrium on the territory of
Ukraine, overcoming the consequences of the Chernobyl
disaster - the tragedy of planetary scale, preservation
of the gene pool of the Ukrainian nation”, demonstrates
that the issue of ecological rights must be at the centre
of the state attention.

Issues connected with the protection of citizens’
environmental rights and the protection of the natural en-
vironment require significant steps from the Ukrainian au-
thorities to efficiently combat the environmental situation
that has developed in Ukraine. The acute environmental
crisis in Ukraine is highlighted by the Law of Ukraine “On
the Basic Principles (Strategy) of the State Environmental
Policy of Ukraine for the period up to 2030” [1].

One of the methods of combating the current
situation in the environmental sphere is the appeal of
citizens for the protection of their rights in court. How-
ever, the judicial system is currently undergoing reform,
which results in a shortage of staff and, consequently,
lengthy court proceedings, in particular, to protect vio-
lated environmental rights. Occasionally, there are cases
where no judge is available in court - and citizens are
not able to defend their violated rights at all.

However, despite all these problems, the judicial
system, in one way or another, copes with the challenges
it faces and defends the violated environmental rights
of citizens. However, there are cases where citizens turn
to the European Court of Human Rights for protection
of their rights if they believe that their rights have not
been properly protected at the national level.

Considering the relevance of the issue, the sci-
entific community has investigated the environmental
protection issues in the practice of the European Court
of Human Rights and its impact on the judicial practice
in the sphere of environmental rights protection of citi-
zens in Ukraine.

Thus, H. Anisimova and le. Kopytsia conducted
a study on the role of courts in the protection of envi-
ronmental rights in the context of the national policy of
Ukraine. The study suggests a restructuring of Ukraine’s
modern judicial system that will ensure the speedy and
efficient handling of environmental cases, which should
include a reasonable timeframe for consideration of cases
and a clear impact of judicial decisions on the further im-
provement of environmental public policy [2, p. 164-176].
M.V. Krasnova and Yu.A. Krasnova explored the theoretical,
legal and practical aspects of the implementation and pro-
tection of environmental rights of individuals. Scholars
have exposed the foundations that have contributed to
the establishment of this institution, identified the mech-
anisms by which what is outlined in the paper can be
implemented and outlined the protection of human legal
options in the field of resource use, environmental protec-
tion and security in the environmental sphere [3].

Law. Human. Environment. 2022. Vol. 13, No. 2

The relationship between human rights and
environmental protection was established by D. Shelton,
who concluded that human rights depend on envi-
ronmental protection, and environmental protection
depends on the exercise of existing human rights [4].
E. Mykhajlova-Stratilati explored the case law of the
European Court of Human Rights on environmental is-
sues and access to justice at the level of the mentioned
court [5].

The work of Jean-Francois Brakeland on access to
justice in environmental matters at the European Union
level cannot be ignored. In his opinion, the European
Union law on access to justice in environmental mat-
ters would allow the public to better control the imple-
mentation of the Union environmental law [6].

K. F. Braig’s research on the European Court of
Human Rights’ jurisprudence on the right to clean wa-
ter and sanitation is interesting. This study explores the
said court’s jurisprudence on the right to clean water
and sanitation using two methods of interpretation,
namely the “living instrument” doctrine and the “practical
and efficient” doctrine. The European Court of Human
Rights has recognised that a breach of the state’s obli-
gation to respect the water right may amount to a viola-
tion of Article 3 of the Convention for the Protection of
Human Rights and Fundamental Freedoms on inhuman
or degrading treatment. In addition, the Court has held
that a State may be liable for a violation of Article 8 of
the Convention, namely the right to respect for private
and family life [7].

B. Peters studied the case law of the European
Court of Human Rights on environmental protection.
The author analysed the court practice on this issue
and, in general, concluded that such protection by the
court is efficient [8].

In her work, I. Leijten analysed a particular case
and concluded that efforts should be made to ensure that
human rights “fit” climate change cases and that courts
can provide efficient protection in this regard [9].

As it appears, the issues of environmental rights
protection at the level of the European Court of Human
Rights were dealt with by both Ukrainian and foreign
scientists. Undoubtedly, many contributions have been
delivered by scholars, but the authors of this study, through
an analysis of the practice of the European Court of Hu-
man Rights in cases initiated against Ukraine, demon-
strate the problems that exist at the national level and
propose specific ways of tackling them.

The purpose of the research is to explore the issue
of the possibility for citizens to appeal to the European
Court of Human Rights through the prism of Article 8 of
the Convention for the Protection of Human Rights and
Fundamental Freedoms. To obtain the purpose, national
and international legislation was analysed, and the case
law of the European Court of Human Rights and academic
research on the issue were examined.
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Materials and Methods

In preparing this research, the authors considered the
legal framework of Ukraine (the Constitution of Ukraine,
the Law of Ukraine “On the Execution of Judgments and
Application of the Practice of the European Court of
Human Rights”, the Law of Ukraine “On Environmental
Protection”, the Law of Ukraine “On the Basic Principles
(Strategy) of State Environmental Policy of Ukraine until
2030” etc.), international law (the 1950 Convention for
the Protection of Human Rights and Fundamental Free-
doms, the Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice
in Environmental Matters, etc.), and the case law of the
European Court of Human Rights has been analysed.

This work is a theoretical study, connected with
practical aspects. Using the method of analysis and syn-
thesis, the legal framework that regulates the relations
in the studied issue is examined. The Aristotelian method
allowed identifying the content of legislative acts related
to the protection of environmental rights in the Europe-
an Court of Human Rights. Using the comparative legal
method is conditioned upon the necessity to compare
the regulation of the issue of judicial protection of envi-
ronmental rights in domestic and international legisla-
tion in the investigated area, considering the European
integration intentions of Ukraine and implementing its
international obligations.

Results and Discussion

Ukraine is at the stage of political, organisational and legal
development. This development affects all spheres of life
in society, including the activity of the judicial branch of
power, designed to protect the rights, freedoms and in-
terests of citizens, the interests of society and the state.
However, such development does not always occur within
the framework of civil and democratic principles.

The Constitution of Ukraine guarantees the right
of every person to protection by the court, which is one
of the fundamental human and civil rights. The judicial
system and the judiciary in Ukraine encounter spe-
cific challenges and problems from time to time. The
test for the judicial system and citizens was the armed
aggression of the russian federation against Ukraine,
when there were conditions under which some judges
stopped performing their duties and courts stopped
their activities. Currently, it is still difficult to assess the
extent to which citizens remain limited in protecting
their violated, disputed or unrecognised rights and in-
terests. Before this event, the COVID-19 pandemic was
a challenge. According to Article 64 of the Constitution
of Ukraine, restriction of the right to go to court for the
protection of one’s rights is not allowed. During the
period when the Government introduced quarantine
restrictions and judges and court staff were diagnosed
with COVID-19, the courts continued to administer
justice. Currently, the judicial system is in a state that
leaves much to be desired: there is a large number of
vacant positions of judges, a lack of proper funding for

the judicial system, and a lack of appropriate technical
equipment and expenditures on the information. The
imperfection of the system, which is designed to defend
the rights of citizens, according to the Ombudsman,
is indicated by the number of reports received by the
Ukrainian Parliament Commissioner for Human Rights
in 2020 - 10,426 [10, p. 91].

The statement that has failed to defend envi-
ronmental rights and legitimate interests in domestic
courts, more and more Ukrainian citizens are applying
to the European Court of Human Rights (further - the
ECHR, the Court) will not be groundless. This right is
guaranteed by Part 4 of Article 55 of the Constitution
of Ukraine, according to which every person, after ex-
hausting all national remedies, has the right to apply
to the relevant international judicial institutions or or-
ganisations if they believe that their rights or freedoms
require protection. Such right can be exercised only in
those international judicial institutions or organisa-
tions of which Ukraine is a member [11]. Thus, it can be
concluded that the Basic Law of Ukraine explicitly pro-
vides for the right of citizens to apply to the ECHR. But
this right is not unconditional, and the possibility of its
full implementation is associated with the observance
of specific conditions, which will be discussed below.

M.V. Krasnova states that “the courts, as represen-
tatives of one of the branches of state power in Ukraine,
owe the citizens of this country a proper open, objec-
tive, legal, impartial consideration of cases with their
participation, especially in terms of protection of their
violated environmental rights”[12, p. 51]. Despite this
statement of M.V. Krasnova, notably, the analysis of de-
cisions based on the results of consideration of cases in
the field of protection of environmental rights of citizens,
the courts in the vast majority ensure proper consider-
ation of this category of cases and defend human rights.

The Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950 (hereinaf-
ter - the Convention) was ratified by Ukraine in 1997.
By ratifying the Convention, Ukraine has thus agreed to
and ensured its application in the territory of Ukraine;
without concluding any additional agreement, it has con-
firmed the Court’s jurisdiction in the areas that concern
issues of interpretation and application of the Conven-
tion [13]. Notably, ratification of the Convention has be-
come a powerful instrument in matters relating to the
protection of citizens’ environmental rights, in particular.

According to Article 34 of the Convention, the
Court accepts applications from all individuals, non-gov-
ernmental organisations or groups of individuals if they
are victims and in case of violation of their rights [14].
It emphasises that the Court does not ignore the issues
raised by non-governmental organisations, as they are
an efficient lever of influence on the state’s activities in
case it ignores the requirements of environmental legis-
lation.

Considering that by ratifying the Convention,
Ukraine assumed the obligation to implement the Court’s
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judgments in cases against Ukraine and considering the
necessity to eliminate the reasons why Ukraine violated
the Convention, in 2006, the Ukrainian legislature ad-
opted the Law on Enforcement of Judgments and Ap-
plication of Practice of the European Court of Human
Rights, according to which ECHR judgments are obliga-
tory for our country; Ukrainian courts apply the Convention
and the Court’s jurisprudence in cases, as they are sources
of law [15]. Such step was a breakthrough in the possibility
of applying the Court’s decisions as a source of law.

Notably, environmental rights and obligations of
citizens should be implemented in particular legal forms:

1) the rights of authorised persons should be used
“as part of active environmentally oriented behaviour”,
meaning participation in hearings (in particular public
hearings), meetings (including public meetings) when
there is a discussion on environmental impact assess-
ment materials for dangerous activities, in the case of
“strategic environmental assessment of national pro-
grammes, plans”, etc;

2) as the authorised persons have duties which are
defined at the national level, they have to perform them:
to protect the environment, to compensate for damage
if it occurs, to pay the appropriate charges if pollution
occurs, to be liable if offences are committed, etc;

3) although specific parties are holders of rights, they
are obliged to comply with the requirements that exist
in the environmental field [12, p. 52].

By ratifying the Aarhus Convention [16] (Law of
Ukraine “On Ratification of the Convention on Access
to Information, Public Participation in Decision-mak-
ing and Access to Justice in Environmental Matters”,
6 July 1999, No. 832-XIV [17]), Ukraine guaranteed the
right of citizens to apply to international courts. Thus,
Ukraine is gradually orienting its actions to establish
appropriate conditions for its citizens to live in a safe
environment.

It is essential that according to Article 35 of the
Convention, the Court has the power to examine the
case only if all remedies have been exhausted at the na-
tional level and the person applies to the Court within
4 months from the date of the final decision in the country
against which they apply to the Court [14].

By recognising the Court’s case law as a source
of law in our country, the legislature has thus estab-
lished the conditions for the implementation of human
rights standards in the Ukrainian legal system, which
are based on the European community. Embodying the
further development of the rule of law, the legislator
enshrined that the decisions of the ECHR, which were
made in cases against one of the countries thatis amem-
ber of the Council of Europe, are binding on the courts
in Ukraine, that is, they can be legal precedents [18]. It
has significantly expanded the possibility of applying in
jurisprudence both the conclusions and legal positions
adopted in cases against Ukraine and those adopted
in cases against other states. Considering that in the
environmental field few judgments have been issued
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against Ukraine, thus, using the positions expressed in
other Court decisions provides an opportunity to be
proactive and avoid the mistakes made by authorities in
implementing their public policies in the environmental
field in other countries.

Sharing the above opinion of H. Vronskaya, how-
ever, it cannot be agreed with A. Babich’s conclusions that
the ECHR conclusions for the authorities in the country
are not obligatory but recommendatory. If an efficient
legal system is implemented, if controlling bodies are es-
tablished that are sufficiently independent, and if citizens
are allowed to influence specific decisions in the state -
the situation may change for the better [19, p. 164-165].

Exercising the right granted by the Constitution
of Ukraine and international law, citizens of Ukraine are
increasingly applying to the Court.

To ensure the rule of law and the protection of
the rights of citizens arising in environmental legal re-
lations, the courts must be accessible and efficient for
citizens to protect those rights that occur, in particular
in the fields of environmental protection, management
of natural resources etc.

International legal acts (in particular, the 1948
Universal Declaration of Human Rights, the 1966 In-
ternational Covenant on Civil and Political Rights, the
1966 International Covenant on Economic, Social and
Cultural Rights or the Convention) do not contain any
references to human rights in the sphere involving en-
vironmental legal relations, nor do they provide for the
protection of environmental rights but the international
community is aware of the extreme significance of envi-
ronmental issues and the link between environmental
conditions and human rights [20, p. 67].

The analysis of the studied ECHR decisions
demonstrates that in the issue of environmental rights
and environmental protection, applicants focus on
Articles 2, 6,8, 10, 13, 34, 35 of the Convention [14].

The ECHR considered the case “Guerra and Others
v. Italy” (application no. 116/1996/735/932, judgment
of 19 February 1998), which concerned the danger to
the environment and the welfare of the population. By
the circumstances of the case, in 1988, the enterprise,
which was engaged in the production of mineral and
chemical fertilisers, received the status of a “high-risk”
enterprise (this meant that the enterprise had a risk of
large-scale accidents in specific areas of industry with
danger to the environment and the welfare of the popu-
lation living in a particular area). The persons, who ap-
pealed to the court, stated that during its operation, the
plant emits a significant amount of gases, which may
result in chemical reactions with emissions of explosive
hazardous toxic substances (sulfur dioxide, nitrogen
oxide, etc.). The government did not deny these circum-
stances. The applicants considered that there had been
a violation of several articles of the Convention and
asked for just satisfaction [21, p. 71-72].

Consider this case, analysing the relevant inter-
national provisions.




The Convention guarantees everyone “the right
to freedom of expression” (Article 10) [14]. However,
the court concluded that Article 10 (namely the pro-
tection it affords) has a preventive function in respect
of possible violations of the Convention where there is
substantial damage to the environment, and Article 10
applies even before the individual’s right to respect for
privacy, and family life or right to life has been violated,
thus, Article 10 cannot be applied in this case [21, p. 83].

Article 8 of the Convention guarantees everyone
“the right to respect for his private and family life” (Ar-
ticle 8) [14]. The Court concluded that the State, which
was the respondent, in this case, had failed to perform
its obligations to ensure the right of the applicants to
respect their private and family life, thus violating Article 8
of the Convention [21, p. 86].

Accordingly, the Court concluded that it was not
required to assess the applicants’ arguments on the vi-
olation of Article 2 of the Convention (“everyone’s right
to life should be protected by law”), as the Court had
already concluded that there had been a violation of
Article 8 of the Convention and that this was sufficient
to protect the applicants’ rights [21, p. 86].

The ECHR decided that Italy should pay each
of the applicants 10,000,000 Italian liras within three
months as compensation for non-pecuniary damage
suffered, subject to a 5% annual interest rate to be paid
in the event of failure to comply with the Court’s de-
cision on non-pecuniary damage within the applicable
period [21, p. 89].

The activity of the ECHR demonstrates that the
court, while considering the case, was guided by Article 8
of the Convention, according to which everyone has the
right to respect their private and family life, their home
and correspondence. As a general rule, authorities may
not interfere with the exercise of this right, but it may
occur in exceptional cases, based on law, when it is in
the public safety or national interest, or when it is es-
sential to protect the economic welfare of the country,
or to prevent criminal offences, to protect the health or
morals or rights and freedoms of individuals [14].

In addition, this is confirmed by the case “Lopez
Ostra v. Spain” (case No. 41/1993/436/515, judgment
of December 9, 1994). In this case, the essence was that
in city of Lorca there are many enterprises whose ac-
tivities are connected with the production of leather.
Several workshops had established a water and waste
treatment plant on communal land, but it was located
12 metres from the applicant’s home. When the plant
started operating, gases, specific fumes, and contami-
nation began to be emitted, resulting in a deterioration
of public health and causing inconvenience to residents
of the mentioned town, including residents of the neigh-
bourhood where the complainantlived. The local author-
ities resettled the residents of the quarter and provided
them with free housing for 3 months in 1988. After this
period the applicant and her family returned to their
home, where they lived until February 1992 [22].
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Having failed before the Town Hall, the Adminis-
trative Chamber of Murcia, the Supreme Court of Justice,
to which Ms Lépez Ostra appealed, and the Constitu-
tional Court as the court of last resort (to which she
had lodged her complaint), the case was referred to the
Court by the European Commission of Human Rights
on December 8, 1993. Having examined the evidence
available in the case, the Court recognised that there
had been a violation of Article 8 of the Convention [22].

In exploring the specifics of the application of
Article 8 of the Convention when protecting citizens in
the environmental sphere, L.A. Kalishuk concludes that
neither Article 8 nor other provisions of the Convention
at the official level recognise and guarantee both envi-
ronmental rights of citizens in general and the right to
an environment that is safe for the life and health of citi-
zens, which would compromise the possibility of pro-
tecting these rights at all before the Court. However, the
examples of applications to the Court and the analysis
of the decisions issued in the categories of cases under
consideration suggest a close connection between the
right to a safe environment for life and health, which is
guaranteed by national environmental legislation, and
the right to respect for private and family life, which is
set out in Article 8 of the Convention, in that environ-
mental pollution may affect the welfare of persons in a
way that would deprive them of the enjoyment of their
home in a way that would harm their livelihood. It con-
firms the Court’s recognition of the right to the environ-
ment that will be safe for life and health as a derivative
right, which is evident from the provisions of Article 8
of the Convention [23, p. 79].

In such situations, the Court’s objective, as
stated in the judgment of the Kharkiv Administrative
Courtof Appeal of July9,2018 in case No.816/117/18,
is to assess whether the state has implemented all
sufficient measures to ensure the protection of the
applicant’s rights under Article 8 of the Convention.
In the case when there are provisions regulating envi-
ronmental relations at the level of national legislation,
non-compliance with these provisions may be consid-
ered as a violation of Article 8 of the Convention. In
addition, the approaches in evaluating the State’s re-
sponsibility under article 8 of the Convention in cases
involving the protection of environmental rights are
broadly similar, regardless of whether the case is to
be judged in terms of the State’s positive obligation to
introduce measures necessary to guarantee the rights
of the applicant under Article 8, paragraph 1, of the
Convention, or in terms of the justification under Arti-
cle 8, paragraph 2, of the Convention for “interference
by public authorities”. Where public authorities have
been obliged by a court decision to act in a specific
way, but the decision has been ignored or not imple-
mented for along period, the ECHR may hold the state
responsible, as the guarantees available under Article 8
of the Convention may become inoperative (“Taskin
and Others v. Turkey”) [24].
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Notably, although Article 8 of the Convention does
not explicitly mention the possibility of applying to the
Court for the protection of citizens’ environmental rights,
the grounds for such an application can be identified in
both domestic and international legal provisions. Such
provisions, in particular, are the following:

e The Constitution of Ukraine, according to which
everyone has the right to an environment that is safe for
their life and health, the right to compensation for dam-
age caused by the violation of this right (Article 50);
everyone has the right to appeal to international ju-
dicial institutions or organisations of which Ukraine
is a member or participant, to defend their rights and
freedoms if they have used all national legal remedies
(part 4 of Article 55) [11];

e Law of Ukraine “On Environmental Protection”,
according to which Ukraine guarantees the implemen-
tation of those rights in the field of environmental legal
relations, which are provided by the legislator to citi-
zens (part 1 of Art. 11), in the case of the international
treaty ratified by Ukraine, provides rules that vary from
the legislation of Ukraine on environmental protection,
the rules provided by the international treaty are ap-
plied (part 2 of Art. 71) [25];

e The Law of Ukraine “On the Basic Principles
(Strategy) of the State Environmental Policy of Ukraine
for the period up to 2030” according to which one of
the main purposes of Ukraine is to ensure the rights and
obligations of individuals in the field of environmental
legal relations, access to justice in environmental pro-
tection and natural resource management [1];

¢ Universal Declaration of Human Rights, according
to Article 8 of which everyone has the right to a remedy;,
which must be efficient and implemented by national
courts [26];

¢ Convention:

- The European Court of Human Rights should be es-
tablished to ensure that the signatory countries com-
ply with their obligations under the Convention and its
Protocols (Article 19).

- All issues relating to the interpretation and applica-
tion of the Convention and the Protocols thereto should
be under the jurisdiction of the Court (Article 32).

- The Court has jurisdiction to entertain the case when
the remedies granted at the national level have been
exhausted and within four months from the date of the
final decision (Article 35, Protocol No. 11) [14].

Thus, the legislator (both by adopting separate
laws and by ratifying the Convention) has established a
fairly broad foundation for the possibility of protecting
individuals’ rights and legitimate interests in the field
related to environmental safety.

Thus, justice has a crucial role to perform in ad-
dressing environmental human rights issues. In this
context, everyone should be provided with free access
to justice, including appealing court decisions to higher
instances. According to the legal position of the ECHR,
the principle of the rule of law and generally accepted
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conceptions of justice, national courts should presume
the existence of positive obligations of the state in the
field of environmental human rights protection, even if
such obligations are not explicitly stated in the law, as it
is the inaction of public authorities and/or lack of proper
state regulation that results in violations of environ-
mental human rights [27, p. 176]. The authors of the re-
search support the opinion expressed by D.W. Jiga that
it is the inaction of public authorities that frequently re-
sults in violations of the environmental rights of citizens.
Looking ahead, the Court’s case law on cases brought
against Ukraine demonstrates this. Hopefully, allowing
the legislator to use as a source of law decisions issued in
cases initiated against other countries, as discussed above,
will allow Ukraine to avoid specific mistakes in the future.

Currently, everyone can apply straight to the
Court, which is, admittedly, a strong guarantee of cit-
izens’ rights in the environmental field. However, the
Court’s jurisdiction is related to the interpretation and
application of the Convention and its Protocols, and
there is no mention of environmental rights at all (and
there is no explicit connection between human rights
and the state of the environment in which they live).
However, following the practice of decision-making by
the Court, it can be concluded that such a connection
can be observed [28, p. 371].

Based on an analysis of ECHR judgments, in par-
ticular in the cases “Dubetska and Others v. Ukraine”
and “Fadeeva v. Russia”, D.V. Jiga concludes that national
courts and other competent authorities repeatedly en-
counter difficulties exactly in establishing the factual cir-
cumstances of the case, proving the fact of interference
in the private life of a person and its connection with
an environmental “irritant” which has a specific level of
danger. Considering this, methods and means of proof
in cases involving environmental human rights must be
developed and established in Ukrainian law. Such evi-
dence may include, among others, decisions of public
authorities and local government on the specific situa-
tion of the person whose environmental right has been
violated; and reports and studies performed by both
public and private institutions. By analogy, this evidence
should be evaluated by the court in the aggregate from
the standpoint of its admissibility, relevance and reliabil-
ity [27, p. 177]. The authors of this study agree with the
position expressed by D.W. Jiga, as the issue of proving
harm caused in environmental legal relations has its
specific features, and evidence often disappears over
time (considering their specifics), while consequences
remain. And for establishing a cause-and-effect relation-
ship, sometimes the evidence is not enough. Thus, while
supporting the idea that evidence in such categories of
cases could be the decisions of competent authorities in
particular situations, in addition, it would be advisable
to establish short time limits for such decisions, which
would ensure that specific factual circumstances can be
fully recorded to ensure that such decisions have the sta-
tus of appropriate evidence in the future.
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Unfortunately, an analysis of the Court’s rulings
demonstrates that the number of cases related to the
protection of environmental rights is increasing. Cur-
rently, there is every reason to conclude that in the ab-
sence of an efficient mechanism for the protection of
environmental rights at the national level, the number
of such cases will only increase. In general, the ECHR
considers the state as the entity primarily responsible
for ensuring the legal regulation of the protection of
environmental human rights. Thus, for the adoption of
efficient legislation in the field of protection of environ-
mental human rights, states should consider the practice
of the ECHR in this field [29, p. 150].

Currently, the ECHR has already considered sev-
eral cases against Ukraine concerning environmental
protection and environmental rights of citizens. Con-
sidering their small number, consider them. In particu-
lar, in the judgment in the case of “Dubetska and Others
v. Ukraine”, Application No. 30499/03, concerning the
application instituted by the Court against Ukraine on
September 4, 2003 under Article 34 of the Convention,
11 Ukrainian nationals stated that the authorities had
failed to protect their homes, and, thus, their private
and family life, from pollution caused by two industrial
plants, which was excessive and therefore the Court
held that there had been a violation of Article 8 of the
Convention. Following the examination of the case on
February 11, 2011, the Court awarded the applicants
the amounts they requested: one family - 32,000.00
euros, the other - 33,000.00 euros. In making its de-
cision, the court considered various factors, in partic-
ular, the duration of the situation that resulted in the
appeal to the court. In addition, in paragraph 142 of the
judgment, in this case, the Court draws attention to “the
complexity of issues relating to environmental policy,
which results in the role of the Court being mainly sub-
sidiary”. However, when the issues concern the national
policy, the Court first of all ascertains whether “the de-
cision-making process was fair”, and occasionally (in
some cases) may “review the substantive conclusions
of the national authorities” [30].

In the case “Grymkivskaya v. Ukraine” (applica-
tion No. 38182/03, judgment of October 21, 2011), the
ECHR established a violation of Art. 8 of the Convention
as there was no balance between the rights of the per-
son applying to the Court for protection and the public
interest: the state failed to prove that, before the road
was used as a motorway, an environmental impact
study was performed that would have been compre-
hensive and complete in this case; Ms Grimkovskaya
was practically deprived of the opportunity to influence
in any way key decisions relating to using the road as a
motorway (which passed through the street where she
lived). Considering the case, the Court held that Article 8 of
the Convention had indeed been violated in this case [31].

In the case of “Dzemiuk v. Ukraine” (application
No. 42488/02, judgment of February 4, 2014), Dzemiuk
referred to a violation of Articles 6 and 8 of the Convention,

as a cemetery was established near the house where
he lived despite court ban on such location (38 meters
from the house). Although Article 8 of the Convention is
mainly designed to protect individuals from arbitrary en-
croachment by the state apparatus, it may provide for
the adoption by the competent authorities of measures
designed to ensure respect for private life and home.
In this case, the Court concluded that there had been a
clear violation of Article 8 of the Convention, as the au-
thorities continued to violate the proximity of the cem-
etery to the applicant’s house, although the court had
prohibited such actions. Violation of the provisions of
environmental legislation existing at the national level
is perceived by the Court as a violation of Article 8 of
the Convention [32].

Thus, the above list of environmental cases demon-
strates that the ECHR, accepting a case concerning the
protection of violated environmental rights, considers
it by Article 8 of the Convention. And here it is hard to
exaggerate the significance of such an approach of the
Court to the issue of the possibility of protecting envi-
ronmental rights in the Court. It can be stated that in
the absence of such a so-called “creative” approach to
the interpretation of Article 8 of the Convention, there
could be no discussion about the protection of environ-
mental rights at the level of the ECHR.

Based on the analysis of the Court’s activity,
V.V. Kovalenko concludes that the Court can recognise the
violation of citizens’ rights in environmental legal rela-
tions within the framework of Article 8 of the Conventio
The court must examine whether the state was actually
aware of the problem, whether it failed to act, whether
there was a significant impact and substantial damage.
As the Court’s practice demonstrates, “the dynamic in-
terpretation of the Convention enables the ECHR to con-
stantly define updated approaches to the protection of
environmental rights”. The Court does not interfere in the
national policy explicit but only identifies specific viola-
tions, thus, Ukraine should be guided by the conclusions
reached by the ECHR in its judgments to develop guaran-
tees of respect, protection and restoration of human rights
in the field of environmental security [33, p. 455].

Indeed, an analysis of the Court’s judgments in
cases against several countries demonstrates that the
ECHR has in all these cases established precisely a vi-
olation of Article 8 of the Convention and has allowed
applications to be examined through the very prism of
a possible violation of the right to respect for private,
family life and the home of individuals. Notably, the
low number of cases and decisions against Ukraine in-
dicates that, at the national level, the state is generally
coping with the issues that arise in the area of protect-
ing citizens’ environmental rights. However, the analysis
of the judgments against Ukraine demonstrates that the
issues have a problem that can be divided into two no-
tional areas: 1) improper protection of environmental
rights by state authorities at the pre-trial level, i.e. inap-
propriate implementation of environmental protection
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activities (where there is a failure to implement specific
decisions taken - in the cases “Dubetska and Others v.
Ukraine” and “Grimkovskaya v. Ukraine”, the decision
concerning the eviction of applicants); 2) rejection of
national court decisions by the authorities and abuse of
power (the case “Dzemiuk v. Ukraine” - the court decided
that a council decision which allocated a specific plot
for building a cemetery was illegal, but subsequently
the local council decided again under the same condi-
tions to transfer the same plot for building a cemetery).

Admittedly, the existing judgments of the Court
in cases against Ukraine establish case law and define
the gaps that exist in this area, thereby demonstrating
what the state should consider when developing and im-
plementing national policy in the field of environmental
legal relations. The authors of the study consider it possi-
ble to propose the implementation of various measures
that strengthen the legal awareness of decision-makers
in the field of ensuring the right to a safe environment
(lectures, training, seminars, etc.). In addition, consid-
eration should be given to the necessity of short time
limits for the competent authorities to decide on spe-
cific situations relating to the protection of citizens’ en-
vironmental rights since the analysis suggests that the
issues before the Court were sometimes decided over
more than a decade ago. The authors of the research
proposal to strengthen the liability of officials who abuse
their power or official position (which occurred in the
circumstances specified in the judgment of the Court in
the case “Dzemiuk v. Ukraine”). In the field of environ-
mental rights protection, the establishment and opera-
tion of an environmental court are very relevant, in the
author’s opinion, whose efficient work will contribute
to the protection of individuals’ rights to a safe environ-
ment and thus reduce the number of applications to the
ECHR, but this is the subject of a separate study:.

Conclutions

The analysis of judicial protection of the environmen-
tal rights of citizens in the Court demonstrates that
the Court serves as a guarantor of the protection of the
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environmental rights of citizens. Guided by Article 34
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ECHR when all domestic remedies have been exhausted
and only within four months from the date of the final de-
cision, which will ensure that the case can be accepted by
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In the absence of a provision in the Convention
and its Protocols that provides for a violation of envi-
ronmental law, the ECHR, has accepted the case, and
will examine it by Article 8 of the Convention, “Right
to respect for private and family life”. The analysis sug-
gests that the Court does not pursue a perfunctory
approach in cases involving the protection of environ-
mental rights but delves more deeply into the spirit of
the individual’s right to respect for private and family
life, thus enabling human rights to be fully protected.

The activity of the ECHR is of great significance
for the judicial practice in Ukraine, and its decisions ur-
gently indicate the necessity of changes in the activities
of public authorities and domestic courts, to which citi-
zens apply to protect environmental rights.

The results of the study demonstrated gaps and
imperfections in the protection of environmental rights
at the national level. To overcome this, the authors of
the study suggest:

e to introduce various measures that strengthen the
legal awareness of decision-makers in the field of en-
suring the right to a safe environment (lectures, train-
ing, seminars, etc.);

e establish a short time frame for decision-making
by the competent authorities in particular situations con-
cerning the protection of citizens’ environmental rights;

e strengthen the responsibility of officials for abuse
of power or official position in the environmental field;

e to introduce the activities of the environmental
court.

The authors of the study consider the idea of intro-
ducing an environmental court to be quite relevant and one
that will be further explored and implemented in practice.
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0co6JIMBOCTI CyL0BOr0 3aXUCTY €KOJIOTiYHUX IIPaB rPOMaJsiH
y EBponerCcbKOMY CyAi 3 IpaB JIOAUHUA
O.1eHa AHaToJuiiBHA by3yHkKo, I01isg AnapiiBHa KpacHoBa

HaunioHasnbHUM yHiBepCHUTET GiopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina

AHomayisn

CTaTTIO NPUCBAYEHO NMUTAHHIO MOXJIMBOCTI 3BepHEHHS 10 EBPONENCHKOro CyAly 3 NMpas JIIOJAWHU 3a 3aXUCTOM
€KOJIOT{YHUX MpaB. AKTYaJIbHICTh JJOC/Ii/P)KEHHS] 3yMOBJIEHO THM, L0 3 OTJISZIy Ha IJI06aJbHY €KOJIOTiYHY KpU3y
rOCTPO IOCTAJIO MUTAHHSA rapaHTii mpaBa 0co6u Ha 6e3MevyHe JOBKIJLIsA Ta Horo 3axucT. HeoOXi/iHICTh MpoBejeHHs
OKpPEeMOro J0C/i/PKeHHsI 3 OKPEeCJeHOT0 NUTaHHS BUHHUKJIA B 3B'A3Ky 3 THUM, 1[0 KOHBeHIis Mpo 3aXUCT mpas
JIIOJIMHU ¥ OCHOBOIIOJIOXKHUX CBO6O/I, BU3HAYAIOUU NIPaBa, sIKi BOHA rapaHTyeE, OKPEMO He BHU/JIiJISIE EKOJIOTIYHUX
npaB. CaMe TOMY JIOTIYHO IIOCTA€E MUTAHHSA: YU MOXKYTb 0COOU 3BEPTATHCS 10 EBPONENCHKOTO CYAY 3 IPaB JIIOJUHU
JUUIS 3aXMCTY MPaBa, ke 6e3mocepeiHbO B 3rafaHiil KoHBeHIIil BifcyTHE. MeTa cTaTTi - BUBUEHHS IPaBOBOi 623U
Ta MiJCTaB 3BepHEHb [0 EBPONENCHKOro Cyly 3 NMpaB JIIOAWHU. Y AOCHIJKEeHHI IpoaHali30BaHO 3aKOHO/aBui
Ta MD>XXKHapOJHO-NIPaBOBI aKTH, a TAKOX AiAJIbHICTb EBPOINENCHKOr0 CyAy 3 MpaB JIIOJUHH, METOI0 SIKOI € 3aXUCT
IpaB rpoMajisiH, 30KpeMa eKoJIOTiYHUX. MeTo/0JI0TiYHy OCHOBY AOCJi/KeHHsI CKJaJu $opMabHO-JOTIYHUH
MeTO/], MeTO/I1 aHaJIi3y Ta CUHTEe3y ¥ MOPiBHAJbHO-NIPABOBUN MeTO/|. Y PO6OTi pO3KPUTO 3arajbHO-TEOPETUYHI
acnekTH, NOB’sA3aHi i3 3aXKUCTOM eKoJioTiuHUX npaB. [IpoBe/ieHO aHasli3 NPAKTUKU 3aXUCTY CYJlaMU eKOJIOTIYHUX
IpaB, 30KpeMa Ha MDXHapoAHOMy piBHI. 3a pe3ysbTaTaMHd NPOBEAEHOr0 JOC/Ii[PKEeHHSA BCTAHOBJIEHO, IO
E€BpONENCHKUHN CyZ 3 TPaB JIAUHU JOMYCKAE 10 PO3TJISAY 3asBU 0Ci6 3 METO 3aXUCTY MOPYIIEHUX eKOJIOTIUHUX
MpaB, Ki po3r/sAaTbCs Kpidb Npu3My cT. 8 KoHBeHIil mpo 3aXUCT NMpaB JIJAWHHU i 0OCHOBOIIOJIOXKHUX CBOOO/;:
[IpaBo Ha OBAry /10 IPUBAaTHOTO, CIMEMHOT0 KUTTS Ta }KUTJa JtoJel. [I[pakThUuHa LiHHICTh JOC/iI>KEHHS IOJISITAE
B TOMY, 1[0 B CTATTi NIPOBEAEHO aHaJIi3 HALliOHAJBbHOIO Ta MXXHApPOJHOTO 3aKOHOJABCTBA, a TAaK0XK NPAKTUKHU
€BpPONENCHKOr0O CyAy 3 MpaB JIIOJWUHU, 3p00OJIEHO BUCHOBKH, SIKi PO3KPUBAIOTh MEBHi Mpo6JsieMH, MOB’s3aHi
3 IPUPOLOOXOPOHHOK AiAJIbHICTIO, Ta 3allpOINIOHOBAHO IEBHI MeXaHi3MHU iX MOJ0JIaHHA 3 METOK YHUKHYTHU
NOPYILUEHDb €KOJIOTIYHUX ITpaB IpoOMaJisiH

Katouosi ci08a: npaBa JiloJUHY, 3a6pyAHEHHS IOBKiJJIs, TPABO HA MOBAry /10 MIPUBAaTHOTO Ta CIMEHHOI0 XKUTTH,
MPaBOCY/1/isl, 3aXUCT MpaB
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Foreign experience of state support of agricultural producers

Introduction

The state support of agricultural producers is one of the
major factors that can contribute to the qualitative devel-
opment of Ukrainian agricultural production and support
the food security of the country. At the present stage, agri-
cultural producers in Ukraine receive the least support
from the state among all European countries, which
puts them at a disadvantage in the international market
and reduces their competitiveness. Thus, it is essential
to explore the successful foreign experience of state
support for entities engaged in agricultural activities.

One of the efficient methods to support agricultural
producers is tax support. Its advantage is efficiency and
no necessity of explicit financial support from the state.
In Ukraine, tax support requires reforming. Therefore,
it is essential to highlight the foreign experience in this
area.

State support in the agricultural sector has been
explored by several Ukrainian and foreign authors.
G. Pavlova proposed a classification of state support
for agricultural producers, identifying its main three
forms: direct (explicit state payments), conditionally
straight (establishment of a special tax regime, debt
restructuring), indirect (protection of commodity pro-
ducers in foreign economic activity, procurement and
commodity interventions) [1, p. 20].

H. Grigorieva in her monographic study high-
lighted the problems of legal support of state support
of agriculture of Ukraine [2], arguing the necessity of its
separation into a separate sub-branch of agrarian law -
agroprotection law.

0. Gulak, V. Ladychenko and M. Kutsevych prove
the necessity of state support for the cooperative sector
and granting agricultural cooperatives the status of
non-profit enterprises [3-6]. Studying the theoretical
and practical aspects of state support and regulation of
the development of agricultural cooperatives in Ukraine,
0. Sakovska and A. Shpykuliak note the necessity of
supporting their development and activities at the na-
tional level through the adoption of relevant legislation
and regulations and programmes, as the establishment
of cooperatives for agricultural producers provides an
opportunity to specialise and concentrate production,
reduce material costs and, as a result, ensure growth in
agriculture [7].

The problems of legal regulation of taxation of
agricultural enterprises were studied by the following
Ukrainian scientists: V. Yermolenko, O. Krasnova and
0. Yara [8-10], proving the tax burden as a deterrent to
the development of the Ukrainian agricultural sector.
0. Artemenko [11] emphasised the necessity of using a
differentiated approach to taxation of agricultural pro-
duction based on the priorities of development of indi-
vidual types of agricultural production.

0. Kuzmenko, I. Semenchuk and V. Pohromskyi
identified the major land management problems in
Ukraine, which are: a high degree of ploughing of ag-
ricultural land, violation of scientifically sound crop
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rotation system, low application of organic fertilisers
(0.1-1.3 t/ha), which intensifies soil degradation pro-
cesses, the bulk of investment in the agricultural sector
are funds of enterprises and organisations (65.4%) and
only 0.7% - funds of foreign investors [12].

S.W. Martinez explored the policy of state sup-
port for agricultural producers in the United States,
highlighting the positive experience of supporting
local producers [13]. V.V. Kurennaya, A.T. Aydinova,
A.O. Cherednichenko, Yu.V. Rybasova, A.E. Shevchenko
in their research conclude that the support of a large
agricultural producer in the United States through the
provision of progressive tax benefits [14]. X. Guo notes
the necessity to support the industrialisation of modern
agricultural production in China [15].

At the same time, despite previous research, the
legal regulation of state support for small and medi-
um-sized agricultural producers in foreign countries to
borrow best practices, in particular, from the perspec-
tive of agricultural subsidies and tax incentives in the
agri-food sector, remains relevant and requires detailed
scientific analysis.

The purpose of the study is to investigate the is-
sues of state support for agricultural producers in the
PRC, EU member states and the USA, to analyse the
regulatory legal acts which provide state support for
agricultural producers in the above countries, and to
identify the main forms of state support for economic
entities engaged in business activities in the agricul-
tural sector which have proved themselves in practice
and to propose their application in Ukraine. The scien-
tific originality of the research is the analysis of foreign
legislation in the field of state support for agricultural
producers. A contribution to the study is the identifi-
cation of positive experiences from the Czech Republic,
Austria and Poland in the field of preferential taxation
that have proved to be practical.

Materials and Methods

In writing the research, both general scientific and spe-
cial scientific methods of scientific research were ap-
plied. Using the system-functional method, the analysis
of the main forms of state support for economic entities
engaged in business activities in the agricultural sector,
which are used in foreign countries, in particular the
People’s Republic of China, EU member states and the
United States, was performed.

The dialectical method is used to clarify the cur-
rent regulatory and legal state of state support for agri-
cultural producers in individual EU member states and
the prospects for its further development. The method
of hermeneutics was used for the analysis of the cur-
rent legislation of European countries in the example
of Poland, the Czech Republic and Austria designed to
support small and medium agricultural producers, pri-
marily in the tax sphere, to explore its efficiency and
performance at the current stage and to identify regulatory




gaps in the domestic legislation to eliminate them (in
particular, the Polish Law “On the publication of the
uniform text of the law on corporate income tax” [16],
the Czech Law “On Income Tax” [17], Czech Law “On
Excise Duty” [18], Czech Law “On Road Tax” [19], the
Czech Law “On Property Tax” [20]). In addition, the
regulatory foundation for the research was provided
by scientific works of domestic and foreign authors, re-
ports and statistical data of international organisations,
in particular, the Food and Agriculture Organisation of
the UN, and policy documents of the European Union
(EU Farm to Fork Strategy Strategy [21], EU Biodiver-
sity Strategy [22]) and EU regulations, which are based
on the new EU Common Agricultural Policy for 2023-
2027 (EU Regulation 2021/2115 establishing rules to
support national strategic plans for Common Agricultural
Policy and repealing EU Regulations 1305/2013 and
1307/2013 [23], EU Regulation 2021/2116 repealing EU
Regulation 1306/2013 on the funding, management and
monitoring of Common Agricultural Policy [24], Regu-
lation (EU) 2021/2117 of the European Parliament
and of the Council of 2 December 2021 establishing the
Common Agricultural Market Organisation [25]).

The comparative legal method allowed identi-
fying the specific features of state support for entities
engaged in agricultural activities in individual foreign
countries. The statistical method was used for obtain-
ing an empirical base, which became one of the main
sources of information on the success of legal regulation
of state support for agricultural producers in individual
countries.

Results and Discussion

One of the largest agricultural economies in the world
is PRC. Currently, the PRC produces 18% of the world’s
grain crops, 29% of the world’s meat and 50% of the
world’s vegetables [26]. Thus, it is interesting to explore
their experience in obtaining such results.

Subsidies are the main way to support China’s ag-
ricultural industry. The country has established a base
policy on agricultural subsidies that complies with WTO
requirements but considers local conditions [27]. In
China, there are the following types of subsidies: direct
subsidies for grain producers, subsidies for better crop
varieties, general subsidies for agricultural resources,
and subsidies for the purchase of modern tools and
equipment. To protect the productivity of agricultural
land and ensure the necessary scale of food production,
in 2013, the Chinese government published the Finan-
cial Management Measures for Agricultural Production
and Development, the latest amendments to which en-
tered into force on 24 March 2020 and which will be
valid until 2023 State financial support for agriculture
in the PRC is centred on: agricultural land protection,
subsidies for the purchase of agricultural machinery,
mainly the latest models, and for the implementation
of recycling and renewal projects and related pilot in-
novation projects; green agricultural development and
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technical services, mainly in terms of improving quality
and efficiency, dry farming and water conservation in
the production of major crops, trials of replacing chem-
ical fertilisers with organic ones for fruits, vegetables
and tea, promotion of improved seeds and farming
practices, etc. [28]. The above financial support is pro-
vided to farmers and new agricultural producers who
have recently begun their businesses.

In addition, the PRC funds individual projects. At
the same time, the major aspect is based on innovations
in agriculture, and the promotion of sustainable growth
of agricultural production. The Agricultural Science and
Technology Foundation, established by the Ministry of
Science and Technology of the People’s Republic of China,
supports the commercialisation of technology in agricul-
ture, emphasising research projects and using new ag-
ricultural technologies. Funding can be obtained by en-
terprises or research institutions established in the PRC.
Most of the capital of the enterprise must belong to Chi-
nese domestic investors, and, in addition, the enterprise
must have existed for at least one year before applying
for funding, and its authorised capital must be larger
than the funds to be received under the project [29].

V. Yermolenko, O. Hafurova, M. Deineha, T. Novak,
and Yu. Shovkun [8] emphasise the necessity to ensure
the protection of agricultural land. Fully agree with the
above mentioned scholars. Financial management mea-
sures for agricultural production and development in
the PRC are a practical example of how to perform this
commitment. Subsidies for the purchase of agricultural
machinery for domestic production were implemented
in Ukraine. And that is good. However, it would be useful
to introduce subsidies for recycling and renewing ma-
chinery, reducing the usage of chemical fertilisers, and
developing green agriculture. These subsidies would
support both agricultural producers and improve the
quality of food and the environment.

The United States of America has been support-
ing American farmers since 1933 when the Agricultural
Adjustment Act was approved. State support for agri-
cultural producers is currently regulated by a package
of legislative acts named “The Farm Bill”, which is up-
dated every five to six years and regulates various types
of support for the country’s agribusiness, i.e. subsidies
to farmers. The above-mentioned legal act regulates
various programs such as crop insurance, training of
farmers, support for sustainable agricultural practices,
and access to healthy food for low-income families.
Each farm bill has a unique name and the current bill is
called the Agriculture Improvement Act. It was adopted in
December 2018 and will be valid until 2023. The Farm
Bill allows farmers to choose between agricultural risk
coverage and price loss coverage when choosing an in-
surance program [30].

Over the past decade, farm subsidies in the US
have averaged $16 billion a year. The amount of subsi-
dies is not the same for various crops and is mainly con-
centrated for five crops (corn, soybeans, wheat, cotton
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and rice). Support for “special crops”, which primarily
includes fruits, vegetables and nuts, has been relatively
minimal in absolute terms and has only been available
for the last three decades [31]. With the support of
the above subsidies, the US Government is influencing
farmers on what crops to grow.

V.V. Kurennaya, A.T. Aydinova, A.O. Cherednichenko,
Yu.V. Rybasova and A.E. Shevchenko highlight the sup-
port of a large agricultural producer in the United
States [14]. The author of the research agrees with the
criticism of scientists and considers it essential to pri-
oritise the legislator’s attention on supporting small and
medium-sized agricultural entities.

The new Common Agricultural Policy envisaged
for 2023-2027 is designed to reach the purposes of the
European Green Deal and will be one of the crucial in-
struments that will contribute to biodiversity conser-
vation. The main regulations that are the foundation of
the new Common Agricultural Products are as follows:
EU Regulation 2021/2115 establishing rules to sup-
port national strategic plans for Common Agricultural
Policy and repealing EU Regulations 1305/2013 and
1307/2013 [32], EU Regulation 2021/2116 repealing
EU Regulation 1306/2013 on the funding, management
and monitoring of Common Agricultural Policy [33],
Regulation (EU) 2021/2117 of the European Parlia-
ment and of the Council of 2 December 2021 establish-
ing a common agricultural market organisation [34].
According to the Common Agricultural Policy 2023-
2027, at least 35% of rural development funds will be
dedicated to activities supporting climate, biodiversity,
environment and animal welfare; programmes in the
horticultural sector will include at least 15% of eco-
nomic entities’ environmental expenditure; 40% of the
budget of the New Agricultural Policy should be dedi-
cated to climate; 10% of explicit payments should sup-
port income redistribution to small and medium-sized
farms; at least 3% of explicit payments should be allocated
to young farmers [35].

The EU Farm to Fork Strategy strategy recom-
mends, on the one hand, reducing pesticide usage in
agriculture and antibiotics in animal husbandry by
50% and synthetic fertilisers by 20% by 2030, and on
the other hand, increasing substantially the percentage
of agricultural land used for organic agriculture from
the current 10% to 25% by 2030. [36]. The biodiversity
strategy provides for the withdrawal of 10% of agricul-
tural land from production, which will be designated
for enhanced environmental protection [22].

One of the types of state support for agricultural
producers in developed countries is tax benefits. As
the experience of the European Union member states
demonstrates, a well-established tax system in the agri-
cultural sector allows agricultural producers to adapt to
the ever-growing competition in the agricultural sector.
Admittedly, stimulating the development of the domes-
tic food sector requires tax support that would contrib-
ute to a balanced structure of agricultural production.
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Supporting small and medium-sized socially oriented
producers, and increasing their competitiveness is one
of the major objectives of the national legislator. A
well-designed tax system contributes to increasing the
level of employment of the rural population and in-
creasing the budget of rural communities.

Poland has an efficient system of taxation of the
agro-industrial complex. This country is a leader in the
production of agricultural products in the European
Union, and ranks first in the world rankings in rye pro-
duction [37]. Such successes were achieved due to the
quality system of taxation of agricultural producers,
which has specific features in comparison with other
EU member states.

The tax system of Poland has a low tax burden.
Approximately 95% of Polish farmers are not taxed un-
der the general income tax system (they do not pay in-
come tax). A small percentage of farmers who produce
specific agricultural products pay income tax, which
is based on the calculation of actual costs or average
production rates. Personal income tax should be paid
by those farmers who are engaged in one of the types
of agricultural activities defined in the legislation (e.g.
poultry, mushrooms, beekeeping, greenhouse farming,
pig farming, silkworm breeding). The above-mentioned
food products are produced by only a small percentage
of farmers (approximately 2-5%) [38]. Thus, a significant
number of farmers do not pay income tax.

In addition, no tax is paid in Poland on subsidies
that farmers receive from the European Union budget [16].
The tax on property used in agricultural activities by the
farmer is lower than the regular property tax, which re-
duces the tax burden on the farmer. In addition, the vast
majority of farms use the flat tax rate scheme rather than
the regular VAT regime. Poland’s experience is quite in-
teresting concerning taxes on real estate (buildings) in-
herited and agricultural land, the ownership of which
is acquired based on a gift agreement, and in the case
when the ownership of agricultural land is transferred
between relatives in the event of a farmer’s retirement.
These transactions are not taxable [39].

In Poland, farmers and their family members pay
reduced contributions under a special social insurance
scheme while being entitled to receive similar benefits
as in the case of the regular social insurance scheme.
Farmers use the agricultural social security fund. The
fund was initially established to provide retirement pen-
sions for farmers. The contributions paid by farmers are
only a small part of the fund’s income. More than 90%
of its income comes from the state budget of Poland.
All farmers owning agricultural land or forests of more
than one hectare are now able to use the social security
system of the agricultural welfare fund instead of the
regular social security system [40].

In addition, agricultural land in Poland is free
from property tax. Land plots larger than 1 hectare
are subject to agricultural tax. In calculating the above-
mentioned tax, coefficients are used that vary according to
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soil fertility, distinguishing between arable land, grass-
land and pasture, there are four zones based on climatic,
economic and production conditions, and ten classes
of use and fourteen classes of soil types [41]. The men-
tioned classification of land was approved by the Ministry
of Finance. Notably, most of the croplands in Poland are
of average quality.

A significant number of benefits for agricultural
producers exist in the Czech Republic [42]. Thus, the
Law of the Czech Republic “On Income Tax” established
benefits for agricultural producers. Czech farmers and
entities performing activities in the field of forestry can
reduce the tax base by 80% annually. Therewith, the
maximal amount of possible deductions in other areas
is 40-60 % [17], which undoubtedly indicates significant
support from agricultural producers.

The subject of personal income tax is not the in-
come received as a result of the acquisition of ownership
of property from a close person who was engaged in
entrepreneurial activity in the agro-food sector and early
terminated its activities, which is considered to be a tax
benefit. A tax privilege for farmers is provided by the Law
“On Road Tax”, which states that, among other things, ag-
ricultural and forestry tractors, trailers, and other specific
vehicles used by farmers are not subject to the tax [19].

The Law of the Czech Republic “On Excise Duty”
provides the possibility of refunding the tax on so-
called green diesel, i.e. mineral oils to persons who use
these oils for primary agricultural production [18]. Ac-
cording to the Law “On Property Tax”, real estate tax
exemptions are available to entities engaged in agricul-
tural production or fish farming [20].

In Austria, the vast majority of economic entities
operating in agriculture belong to small and family en-
terprises (90%). The country has tax incentives applica-
ble to agricultural producers and entities operating in the
forestry sector. Austria has developed and implemented
simplified methods of income and value added tax assess-
ment for small agricultural and forestry enterprises. Small
enterprises in these sectors can choose to calculate their
income using a full or partial fixed assessment, which is
less than the conventional income calculation in other
sectors. Property valuation, which is performed for the
purpose of calculating property tax and land alienation
tax, is not performed at the market rate either [43].

The regulation of the flat tax rate in Austria sim-
plifies the calculation of profits and reduces the cost
of accounting. Most business entities performing their
activities in agriculture and forestry calculate their profits
based on a fixed rate and, as a result, pay a low-income tax.

Income of individuals from agriculture and for-
estry is taxed under the simplified scheme (37% if the
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3apyG6i>KHUM AOCBij AepKaBHOI NiATPUMKU
CiJIbCBKOTroCnoAapcbKMX TOBAPpOBUPOOHUKIB

JIrwagmuiaa OnekcangpiBHa l'osoBko, BikTop BasepiiioBud JlaguyeHko,
Osnena BacuiiBHa I'yirak

HanjioHasbHUM yHiBepcuTeT 6iopecypciB i IPUPOJOKOPUCTYBaHHA YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayisn

Juis miATPUMKH ITpo/1oBoJIbYOl 6e3neKkr YKpaiHH, BJaCHOTO BUPOOGHUIITBA yCiX HEOOXiJHUX MPOAYKTIB Xap4yyBaHHS
JUISl HaceJIeHHsI KpaiHW, MATPUMKH JApiOGHUX Ta cepeHiX Ci/IbCbKOrocrnoiapChbKUX TOBAPOBUPOOHUKIB, @ TAKOXK
PO3BHUTKY CiJIbCbKUX TEPUTOPIN 3arajioM, akTyasli3yeThCs BUBYEHHS 3apyOI>KHOT0 JOCBily ilepKaBHOI NiZITPUMKHU
BUPOGHHUKIB CiJIbCbKOTrOCIoZapcbkoi NpoAyKuii, AKUM BUIlpaBAaB cebe Ha mpakTuii. Meta HaykoBoi po6oTH
MOJIAATAE B IOCJIi/PKeHHI 3apy6i?KHOT0 OCBily lep>KaBHOI MiITPUMKHU Cy6 EKTIB rOCIOAapIOBAHHS, 1[0 3/[iICHIOIOTh
CBOIO JIisIBHICTE B arpapHoMy cekTopi B Kurtaicekiit HapogHiit Pecny6aini, kpaiHax-usieHax €BporeicbKoro
Coro3y Ta CIIIA, fioro aHasi3i, BUABJEeHHI HalOiJbLI JiEBUX MeXaHi3MiB TaKoi MATPUMKHU AJI1 MOXKJIUBOTO iX
3amno3uydeHHs JI0 YKPaiHCbKOro 3aKOHOAABCTBA. [|Jisi 3a6e3nedeHHsI eeKTHUBHOIO aHAIi3y NMPo6JeMaTHKU OYJIH
BUKODPHUCTAHI MeTOJ repMEHeBTHKH, JAiaJeKTUYHUH, NOPiBHANIBHO-NIPABOBUM, CHUCTEMHO-QYHKIiOHAJIbHUY,
CTAaTUCTUYHUH MeTOM HAYKOBOTO Mi3HaHHA. Y po3pi3i npoBeAeHOro A0CIiPKeHHsI TPOBeLeHO aHaJli3 IPaBOBOr0
pery/roBaHHS MiITPUMKH BUPOOHUKIB CilibCbKOrOCIOAapchbkoi NPoAYKLii Ha Jep>KaBHOMY PiBHI B 3apyOiKHUX
KpaiHax, BUsIBJIeHO Hal[i0HaJIbHi 0COGIMBOCTI Ziep>KaBHOI i TPUMKH CiJIbCbKOTOCIO,aPChKUX TOBAPOBUPOOHHUKIB,
AKi MpUTaMaHHI OKpeMHUM KpaiHaM. 3'sicoBaHO cTpaTeriuHi npioputeT HOoBoi CHijibHOI CiJIbCHKOrOCIOAAPCHKOT
noJiiTuky EBponericekoro Coro3y Ha 2023-2027 pp. OkpeMy yBary npuijieHo aHa i3y paBOBOTO Pery/JI0BaHHSA
MOATKOBUX IJIBT A1 BUPOOHHUKIB Ci/IbCHKOTOCIIOAAPChKOI MPOAYKIIiI B KpaiHax-uieHax EBpomnelicbkoro Coro3y Ha
npuksaai [lonbw, Yexii Ta ABCTpil, BUABIEHO BUAH NOAATKOBUX NIJIBI | YMOBH IX 3aCTOCYBaHHSA y BUIIle3a3HaYeHUX
KpaiHax. 3po6JiIeHO BHCHOBOK MpO epeKTUBHICTh BUSBJIEHUX BUAIB NMOJAATKOBUX MiJBI B arpapHOMy CeKTOPi
€KOHOMIKH ¥ JJOLi/IbHICTB 1X 3anpoBa/KeHHs [10 3aKOHOaBcTBa YKpaiHu. CTaTTs 6y/ie KOPUCHO JJ1s1 HAYKOBUX
cniBpo6GITHHUKIB, creliasicTiB-MPaKTUKIB, acnipaHTiB, JOKTOPAHTIB i BCiX, KOro LjikaBUTb 3apy6iXHUM JOCBif
Jlep>kaBHOI NiITPUMKY BUPOGHUKIB ClJIbCHKOrOCIOAAPChbKOT TPOAYKILii

Katwouoei caoea: cinbcbkorocnojapcbki cy6euail, nmomaTkoBi miabru, mnigTpumka ¢epmepiB, croisbHa
ciJIbCbKOTrOCnofapcbKa noJsituka €C
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Theoretical and legal aspect of cyberviolence against women

Introduction

A survey of women between the ages of fifteen and
twenty-five from twenty-two countries conducted by
Plan International, a non-governmental organisation that
targets violence against women, demonstrated that the
vast majority of women surveyed had experienced online
harassment, sending them explicit messages and images
or being abused online [1].

Considering the global spread of digital violence
against women, on 20 October 2021 the Group of Experts
on Action on Violence Against Women and Domestic Vi-
olence (hereafter, GREVIO), which monitors the imple-
mentation of the Istanbul Convention, adopted General
Recommendation No. 1 on the digital dimension of vio-
lence against women, recognising it as one of the current
challenges currently [2]. The international community’s
increased interest in the phenomenon of cyberviolence
has resulted in a demand for a theoretical and legal analysis
of the phenomenon and its place among domestic violence
forms, given the lack of a comprehensive study of cyber-
violence in modern legal studies.

Specific issues concerning domestic violence
in general and cyberviolence, in particular, have been
the subject of research papers by domestic and inter-
national scholars, namely: L. Golovko, O. Uliutina, and
others have studied public policies, national legislation
and best practices to prevent and respond to domestic
violence in Poland, the Czech Republic and Slovakia [3].
Marta Badenes-Sastre and Franziska Exposito con-
ducted a bibliographic study to explore and analyse
existing research on the perception and identification
of gender-based violence and victim identification [4].
Ronald M. Hernandez, Miguel Saavedra-Lépez and others
analysed the research on gender violence conducted
by Latin American researchers in Scopus-indexed journals
for the period 2010-2019 [5]. Ch. Charlton, R. R. Mani,
S. Chinnappan, A. K. Balaraman and others conducted a
scientific analysis of the results of the study of domes-
tic violence in Australia for the period 1984-2019 [6].
Maria Pentaraki and Janet Speake have identified new
issues of domestic violence that have emerged during
the COVID-19 pandemic [7]. N. Henry, S. Vasil, and A. Flynn
explored domestic violence against immigrant and ref-
ugee women using digital technologies [8], Mahfud and
Rizanizarli analysed legislation to protect women from
domestic violence in Indonesia [9].

The purpose of the research is to determine the
place of cyberviolence among other forms of domestic
violence, to clarify its manifestations and to develop pro-
posals for improving the current legislation in this area.

The scientific originality of the study is the devel-
opment of the author’s definition of cyberviolence and
proposals for adjusting the existing wording of “psycho-
logical violence” and “sexual violence” in the legislation.

Materials and Methods

In conducting the research, general scientific methods
were used, namely dialectical, which helped to establish
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the legal nature of cyberviolence and cyberbullying;
and historical, which clarified the state of scientific
research on the legal regulation of domestic violence
against women, and the evolution of the regulation of
cyberviolence; analysis, through which the objective
side of the administrative offence of domestic violence
was established; synthesis, which allowed to illuminate
the content of categories and obtain conclusions; deduc-
tive and inductive methods allowed making inferences
about the determinants of cyberviolence; hermeneutic
method allowed analysing the current domestic legis-
lation to determine its efficiency at the current stage
and clarify regulatory gaps, shortcomings and conflict
of laws aspects (In particular, the Law of Ukraine “On
Education” [10], the Law of Ukraine “On Preventing
and Combating Domestic Violence” (hereinafter - the
Law on Domestic Violence) [11], the Code of Adminis-
trative Offences [12]), the comparative legal, which
helped to correlate cyberviolence and cyberbullying
with each other system-structural, which contributed
to a comprehensive vision of the research problems,
highlighting its general component (“domestic violence
against women”) and partial (“cyberbullying in the family
against women”); statistical method allowed exploring
the Unified State Register of court decisions and deci-
sions of the European Court of Human Rights on cases
of cyberbullying. In conducting the research, several
specific scientific methods of knowledge were applied,
in particular: the method of legal interpretation helped
to clarify the content of individual rules of law, including
the evaluative concepts enshrined in the law; technical
and dogmatic, which helped to establish and substanti-
ate the definitions of the concepts under study; com-
parative, which allowed for the description of foreign
experience in the regulation of cyberviolence, and legal
modelling, through which suggestions for improving
Ukrainian legislation on preventing and countering
cyberviolence were provided.

Results and Discussion

In the scientific literature, when referring to violence
using communication, the concepts of “cyberbullying”
and “cyberviolence” are used.

Thus, researchers define cyberbullying:

1) online bullying, which denotes the commission
of violent acts designed to annoy, harm, or humiliate
a person through various information and communica-
tion media, such as: mobile phones, e-mail, social net-
works, forums, blogs, online video games [13, p. 26];

2) bullying performed using electronic communica-
tions [14, p. 42];

3) intentional, systematic, against a person’s will,
psychological influence of one person on the mind of
another, performed with the purpose of defaming, hu-
miliating, intimidating, insulting, harassing a person
and using information and communication means and
transmitted to another persons in the form of messages,
videos, photos, video recordings [15].
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Itis evident from the above that the concept of “cy-
berbullying” is used as a definition of violence through
communication tools. Notably, the Law of Ukraine “On
Education” uses the definition of bullying to interpret
actions (acts or omissions) of participants in the edu-
cational process which involve physical, economic, psy-
chological, and sexual violence, in particular using elec-
tronic communication, performed on a child and/or by
the child against other participants in the educational
process, resulting or potentially resulting in harm to the
physical or mental health of the victim [10]. Notably, the
legislative definition of “bullying” stresses the possibility
of its commission using electronic communication means.

In turn, scientists define cyberviolence as:

1) deliberate systematic actions by one person or group
of persons, performed through electronic communica-
tion means, against another person(s) and establishing
a hostile, humiliating environment to frighten, violate a
person’s rights to life and health, honour, respect, digni-
ty, property, safe education and limit the free will of the
person(s), etc. [16, p. 179];

2) aggressive, intentional actions committed by a group
or an individual consisting of humiliation, harassment and
intimidation of another person through using the means
of information communications [17, p. 71].

According to GREVIO experts, the digital dimen-
sion of violence against women includes any behaviour
that encompasses any act of gender-based violence
against women that results in or may result in physical,
sexual, psychological or economic harm or suffering. Such
violence may include threats of acts occurring, coercion
or arbitrary deprivation of liberty, regardless of whether
it occurs in private or public life [2].

In the author’s opinion, cyberviolence is a form
of domestic violence, which consists of the commission
of intentional actions of a psychological and sexual na-
ture against a woman using electronic communications.

Agree with the statement of Jurgita Pecuriene, re-
searcher of gender violence at the European Institute for
Gender Equality (EIGE), who has noted that violence on-
line and in real life has a common purpose: controlling
the victim in public, physical or digital space [18].

There is no consensus in the scientific community
on the types of cyberviolence. The classification of cy-
berbullying types was first performed by American sci-
entists R. Kowalski, S. Limber, P. Agatston. Though the
researchers conducted the study about children, the
types of behaviour they proposed may be applied to the
types of cyberviolence against women, namely:

- quarrels, or flaming - exchange of short, humiliating,
inflammatory messages (in chats, on forums);

- harassment is the systematic sending of offensive
messages and phone calls that overload personal com-
munication channels;

- libel, slander is the dissemination of derogatory
false information about a person, which is done using
text messages, photos and videos that offensively depict
the person;

- imposture, impersonation - positioning by the
offender of himself as a victim, which is performed by
using the password to access the victim’s account in so-
cial networks, blog, e-mail, instant messaging, etc. and
to spread adverse information on his behalf, as a result
of which the victim receives malicious responses;

- fraud - obtaining confidential information (docu-
ments, photos, videos) and sending it to other persons
by post or on the Internet;

- cyberstalking - secret surveillance and harassment
of a person through the Internet to commit criminal acts
(rape, assault, beating, etc.);

- happy slapping - posting videos on the Internet, where
they can be viewed by other users without the consent of
the victim or sending videos using mobile phones [19].

GREVIO experts consider that “cyber violence
against women and girls” includes the distribution of
video or photographic images, coercion and threats, in-
cluding sexual humiliation and other forms of intimida-
tion, sexual harassment of a person online, threats of rape,
online stalking, impersonation, psychological violence
and economic harm caused by digital technologies, [2].

Furthermore, V. Rufanova distinguishes among
the types of cyberviolence: 1) sending messages and
emails to blackmail or intimidate a person; 2) spread-
ing false information about a person; 3) hacking into
a social network email or page; 4) using and chang-
ing people’s profiles using other people’s passwords;
5) sending and spreading others’ photos to mock and
discuss; 6) posting intimate photos to stigmatise or
harass a person; 7) extorting personal information
through electronic communication to spread this in-
formation; 8) copying and using personal information
by hacking or illegally entering another person’s social
media profile; 9) discussing a person in social media or
chat rooms to defame or discredit [20].

Online violence against women can manifest itself
through the use, manipulation, dissemination or shar-
ing of private data, information and/or content, photo-
graphs or videos, including sexual images, audio and/or
video recordings or photoshopped images [21].

As it can be seen, cyberviolence can have various
manifestations. Thus, the development of the latest dig-
ital technologies results in the emergence of new types
of cyberviolence.

To recognise cyberviolence as a form of domestic
violence against women, the abuser must be a person on
the list of those covered by domestic violence legislation,
despite the fact of cohabitation with the abused person.

In most cases, the perpetrator commits cyberbul-
lying deliberately and repeatedly to harm the victim, to
whom they do not feel empathy. The victim is generally
weaker than the offender and defenceless. Exposure of the
victim to such aggression can result in lower self-esteem,
cancellation of plans for the future, anxiety, depression,
substance abuse, sleep disorders, and suicide.

As known, the Law of Ukraine “On Preventing
and Combating Domestic Violence” defines the forms
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of domestic violence against women as physical, psycho-
logical, economic and sexual [11]. At the same time, in
none of these forms, and in the definition of domes-
tic violence itself, there is no hint of the possibility of
committing violence against women through electronic
communications or on the Internet. It provides the per-
petrator with a perception of legitimacy and impunity,
which is unacceptable given recent social trends devel-
oping zero tolerance for domestic violence against women
in general and all forms of violence in particular.

As evidenced by a review of court practice,
Ukrainian courts, despite legislative conflicts, recognise
violence committed through electronic communica-
tions or the Internet as an objective side of an admin-
istrative offence defined in Article 173-2 of the Code
of Administrative Offences “Committing domestic vio-
lence, gender-based violence, failure to comply with an
urgent restraining order or failure to notify a place of
temporary residence” [12], for example:

- insulting with obscene words through social
networks, sending messages through the mobile ap-
plication “Viber”, which contain threats, insults and
humiliation (decision of Ivano-Frankivsk City Court of
Ivano-Frankivsk Region of September 13, 2021 in case
No. 344/13527/21) [22];

- insulting with obscene language and threatening
expressions during communication (correspondence)
in social networks (Rivne City Court of Rivne region rul-
ing of August 27,2021 on case No.569/17246/21) [23];

- sending SMS messages containing coarse ob-
scene language and threats of physical violence (deci-
sion of the Svatove District Court of Luhansk region of
February 12, 2021, in case No. 426/399/21) [24].

In all of these cases, the abuser’s actions were con-
sidered to be psychological violence, by which the law
means verbal insults, and threats, including intimidation,
harassment, humiliation, and other actions designed to
control the reproductive sphere, limitation of the per-
son’s will, if such actions or inaction caused the victim
to fear for their safety or that of others, resulted in emo-
tional uncertainty, inability to defend themselves or re-
sulted in damage to the person’s mental health [11]. At
the same time, the above definition of psychological
violence does not indicate that these actions can be
committed using electronic communication devices.

In addition to widespread psychological violence,
cyberviolence can most often manifest itself in sexual
violence, such as: imposing specific types of sexual con-
tact on a woman using electronic communication, dis-
tributing photographs, and videos of an intimate nature
about the victim, courting in a manner unacceptable to
the victim, accusing her of sexual unattractiveness or
inadequacy etc.

To ensure a uniform interpretation of cybervi-
olence as a form of domestic violence, the definitions
of “psychological violence” and “sexual violence” in the
Law of Ukraine “On Preventing and Combating Domes-
tic Violence” [11] should be improved to include the
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possibility of committing these types of violence using
electronic communications.

Evidence of cyberbullying can often be print-
outs of electronic correspondence, screenshots of mes-
sages, pages in social networks, and websites. Notably,
the Supreme Court, by its ruling of 13.07.2020 in case
No. 753/10840/19, screenshots of messages from the
phone and tablet and printouts from Viber were consid-
ered proper and admissible evidence [25]. Considering
this, the victim should be obliged to preserve proper and
admissible evidence of cyberviolence committed against
them, and subsequently, submit them to the court.

The necessity to consider the phenomenon of
“cyberbullying” as a separate type of violence was em-
phasised by the European Court of Human Rights (here-
inafter - the ECHR) in its decisions. Thus, in the case
of “Buturuga vs. Romania” (judgment of February 11,
2020) it was established that the applicant complained
to the law enforcement authorities about the miscon-
duct committed by her ex-husband, who inspected her
page on the social network Facebook, listened to pri-
vate conversations, copied documents and photos. The
Romanian Themis did not qualify the actions of the of-
fender as a manifestation of domestic violence. However,
the ECHR, considering the case of Buturuga, recalled
that domestic violence can manifest itself in various
forms and should not be perceived by national author-
ities only as physical. Violence in cyberspace, which is
currently one of the most widespread, can have vari-
ous forms, including forced penetration into the victim’s
computer, and distribution and manipulation of photos,
videos, and private documents. The Court confirmed that
such acts as access, illegal monitoring or storage of corre-
spondence of one of the partners should be considered by
the authorised bodies when examining cases of domestic
violence. Thus, the Court determined that Romania had
failed to perform its positive obligations under Articles 3
and 8 of the European Convention and obliged the state
to pay Buturuga 10,000 euros in compensation [26].

Another ECHR judgment in the field of combat-
ing cyberviolence was adopted on September 14, 2021
in the case of “Volodina vs. Russia”. After the complain-
ant divorced her husband, he established fake social
media profiles in his ex-wife’s name, posted intimate
pictures of her, tracked her whereabouts and sent so-
cial media messages threatening to kill her. At first, law
enforcement agencies refused to consider such a state-
ment. Eventually, criminal proceedings were opened,
and the police determined that it was the ex-husband
who had published the photos in which the applicant
was naked without her consent, but the offender was
not punished due to the expiry of the statute of limi-
tations on criminal liability. The facts of surveillance
of the applicant with a GPS tracker and sending death
threats on social networks were not considered by the
police in general. Consequently, the ECHR issued a judg-
ment in which it established that Russia had breached
its positive obligations under Article 8 of the European
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Convention and ordered the state to pay 12,886.46
euros in compensation to Volodina. The ECHR stressed
the obligation of states to ensure the establishment and
efficient application of a system of punishment for all
forms of domestic violence, regardless of whether they
occur online or offline, and the provision of sufficient
guarantees for victims [27].

Notably, the ECHR judgment in the case of
“Buturuga vs. Romania” had a positive impact on law-
making in Romania. Thus, on July 9, 2020, amendments
to the Law on Domestic Violence of 2003 entered into
force, according to which cyber harassment is recog-
nised as a form of domestic violence. According to the
amendments, cyberbullying includes online harass-
ment, online hate messages, online harassment, online
threats, publishing information and intimate graphic
content without a person’s consent, illegal interception
of messages, and using social media or email services
to shame, humiliate, fear the victim [28]. The types of
cyberviolence defined in Romanian legislation deserve
attention and can be borrowed in Ukrainian legislation
to clarify the manifestations of cyberviolence.

Forms of domestic violence committed in real life
against women and online are not mutually exclusive
and often occur in parallel, causing significant harm to
women. Underestimation of the social illegality of phys-
ical and sexual violence committed using electronic com-
munication can increase the usual manifestations of do-
mestic violence. Abuse of new information technologies
by perpetrators causes the victim to feel fear, anxiety and
gradual isolation from friends and family. Therefore, ig-
noring the broader manifestations of domestic violence
risks missing the social reality of violence against women,
which stems from the idea of women'’s inferiority and
stereotypes about their role in society in general.

Conclusions

Thus, cyberviolence as a phenomenon is an urgent
problem of the present, which requires urgent solu-
tions as soon as possible, as a large number of women
victims are subjected to violence through electronic
communication. Currently, cyberviolence against women
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TeopeTHKO-MpaBOBUI aCNEKT KiGepHACH/IbCTBA 040 KiHOK

BikTopist BasiepiiBHa MeaBeacbKa

HanjioHasibHUM yHiBepcuTeT 6iopecypciB i IPUPOJOKOPUCTYBAaHHSA YKpaiHU
03041, Bys. 'epoiB O6opony, 15, M. KuiB, Ykpaina

AHomauisn

AKTyaJIbHICTb JOCJII/I)KEHHSI 3YMOBJIEHO TUM, 1110 B cycniibcTBI XXI CTOJITTS, iIKe NOCTIHHO PO3BUBAETHLCS Ta
3MIHIOETBCH, NMPOLEeCH KOMYyHIiKalil Ta HaBYaHHA NOUIMPUJINCA Ha OHJIAaWH-CepeOBUILE, 3aBOMOBYIOUM BCe
6isbure U Ginbiie TepuTopii. JogaTku conianbHUX Mepexx Facebook, Instagram, Whatsapp, Skype, Twitter, Tik
Tok, Zoom ToIIO AAOTH 3MOTY JIIOASAM 3JIMIIATUCA HA 3B’A3Ky 3 iHIIMMH, ajle BOAHOYAC BUKPUBAIOTH IX K
MOTEHI[IHHUX KePTB OHJIAaHH-HACU/IbCTBA. EBPONENCHKUM Cy/L 3 MpaB JIIOJUHU HAroJIOUIYE, 1110 KiGepHACUIbCTBO
CTAHOBUTb OJHY 3 $OpPM /[JAOMAlIHbOTO HACHUJbCTBA. Pe3ysbTaTH cOLioNOTiYHUX JOC/Ti)KeHb Ta CTAaTUCTUKA
CBiYaTh, [0 TOCTPAKAATUMHU BiJ| JOMALUIHBOTO HACU/IBCTBA B IIEPEBAXKHIHM OU/IBIIOCTI BUNIAJKIB € caMe KiHKH, a
OT)Ke, yYYMHEHHSs KibepHaCcuJIbCTBA Hece 3arpo3y TaK0oX L[0/10 KiHOK. AHaJIi3 OCTaHHIX NMy6JiKaniil cBifYUTh, 1110
KiGepHacUJIbCTBO K GopMa JOMAIIHbOTO HACU/IBCTBA L[O/0 KIHOK € MPO6JIEMOI0, SIKY IIUPOKO 06rOBOPIOIOTH
6araTo ¢axiBI[iB y ranay3sx HOPUCHPYAeHIil, mcuxoJsiorii, coniosorii Ta ocBiTH. YKpaiHCbKe 3aKOHO/JIABCTBO MPO
3aXMCT KiHOK Bifi JoMallIHbOI'0 HACUJ/IBCTBA HE BU3HA4Ya€ KibepHaCcUJIbCTBO GOPMOI0 HaCUJIbCTBA B ciM'1. BogiHOUac
aHaJi3 cyfoBoi MPAKTHUKU CBiAUUTH MPO Te, LU0 CYAAI BiJHOCATH KiGepHACHJIBCTBO 0 $OPM [AOMAIIHBOTO
HaCUJIbCTBA Ta MPUTATYIOTh KPUBAHHUKA [0 a/MiHICTPATHUBHOI Bi/[TOBiaIbHOCTI. Yce 1ie 3yMOBJIIOE HEOOXiIHICTb
y TeopeTUYHOMY AOCJi/PKeHHiI TepMiHa “KiGepHACHUIBCTBO”, 1[0 COPUSATUME MPABOBIM BU3HAYEHOCTI IIbOTO
SBUIIA, BijMeXXyBaHHIO HOro Bij iHUIMX NMOHATH Ta PO3poOJeHHI0 ePeKTUBHUX LUISAXIB MOINepeKeHHs Ta
NpOTUAIl BYMHEHHS LbOro JisiHHA. MeTa JOC/i/PKeHHSl MOJISITAE B TEOPETHUKO-NPaBOBOMY aHaJsi3i fBULIA
HacUJ/IbCTBA B KibeprpocTopi Ta Horo npaBoBOMY pery/oBaHHI B YKpaiHCbKOMY 3akoHOJABCTBi. EQekTHBHUM
aHasi3 mpo6JsieMaTHKU [JOC/Ti/P)KeHHs] 3a0e3Me4YuJI0 BUKOPUCTAaHHS METO/iB T/IyMayeHHs NpaBa, IPaBOBOrO
MO/JIeJII0OBaHHS, TEXHIKO-A0TMaTUYHOr0, KOMIAPaTUBICTCHKOr0. Y [OCJiIKEHHI NMpoaHali30BaHO BHU3HA4Ye€HHS
KibepOy/IiHTy Ta KiGepHAacHUJbCTBA W pPO3MexoBaHO Ii MOHATTSA. CHOpMy/IbOBAaHO aBTOPChbKe BU3HAYEHHS
KibepHacuJabCTBa. 3 MeTOH TJIyMaueHHs KiGepHacuJbCcTBA K GOPMH JIOMAIIHBOTO HACUJILCTBA, JediHimil
“mcuxoJsioriyHe HACUJIbCTBO” Ta “ceKcyasibHe Hacu/IbCTBO”, HaBeJeHi B 3akoHi Ykpainu “Ilpo 3amobiraHHs
Ta NMPOTHU/AII0 JOMAlUIHbOMY HAaCHJBCTBY”, 3alPONOHOBAHO YJOCKOHaJUTH. JlocaipkeHO 3apyb6iXXKHUM [OCBif
pery/roBaHHs KibepHacHJIbCTBA Ta 3alIPONIOHOBAHO cepesi GopM KibGepHaCHJIbCTBA B YKPAlHCbKOMY 3aKOHO/IaBCTBI
BU3HAYUTHU POPMHU KibGEpHACUIBCTBA, 5K Lie 3p06JIeHO B PyMYHCbKOMY 3aKOHO/AaBCTBI. 3alIpONIOHOBaHI B CTATTi
TEOPEeTUYHI IO0JIOKEHH Ta BUCHOBKM MAIOTh ICTOTHE 3HAaYeHHd JJId PO3BUTKY Teopil Aep»aBU 1 IpaBa B
JocuipKyBaHil chepi Ta AJis BJOCKOHA/IEHHSI YUHHOT'0 3aKOHO/IaBCTBa

Ko4oei ci108a: noMalliHE HACU/IBbCTBO, TICUXO0JIOTYHE HACK/IBCTBO, CEKCya/lbHe HACUJIBCTBO, KibepOyJIiHI, KpUBJHUK,
ocTpaxjasia ocoba
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Introduction

The reform of labour legislation has been underway in
Ukraine for many years. For objective reasons, the main
regulatory act - the Labour Code of Ukraine (hereinaf-
ter - the Labour Code) [1], which Ukraine “inherited”
from the USSR, largely does not correspond to modern
economic, social and other realities.

As the analysis of the source base of theoretical
and practical nature demonstrates, currently, there are
several trends in updating the legislation in the field
of labour relations regulation. First of all, since 2003,
the Labour Code of Ukraine has been under develop-
ment. During this time, about ten projects of this reg-
ulatory act were developed. However, as of June 2022,
they are all still at the level of draft legislation, in fact,
due to difficulties in reaching a compromise between
the stakeholders (state, employers and employees).
The second area of updating the national labour legis-
lation is manifested in the abolition of legislative acts
of the ex-USSR and Ukrainian SSR, which were still ap-
plied on the territory of Ukraine by the Resolution of
the Verkhovna Rada of Ukraine “On the Procedure for
Temporary Operation of Certain Legislative Acts of the
USSR in Ukraine” of 09/12/1991, No. 1545-XII [2]. Sig-
nificant steps in this area, notably, among others, the
termination of the Ministry of Social Policy of Ukraine
Order No. 592 of 04/10/2017 “On Recognition as Not
Applicable of Some Regulatory Acts of the USSR on
the territory of Ukraine” [3] more than a hundred reg-
ulatory acts of the USSR concerning various sectoral
aspects of labour protection, and the adoption of the
Law of Ukraine “On de-Sovietization of Ukrainian Leg-
islation” of 04/21/2022 No. 2215-1X [4], which amend-
ed the Labour Code [1] and terminated the application
in Ukraine of the acts of the USSR and Ukrainian SSR
state authorities and administration. Finally, the third
area is the amendment of some provisions of the cur-
rent regulations governing labour and related relations.
Considering the limited scope of the scientific research,
the author would like to highlight the latest legislative
originality concerning the improvement of the contrac-
tual regime of legal regulation of labour relations.

Notably, the problems of both individual and
collective legal regulation of labour relations are ac-
tively studied in scientific circles. Among the latest (in
time dimension) studies devoted to these issues, one
can note the work of N. Hetmantseva and A. Mitrytska,
which exposes the legal nature of individual contrac-
tual regulation of labour relations, which is based on
the employment contract. The authors substantiate
the mixed nature of the employment contract through
the presence in it of both individual and regulatory le-
gal provisions [5]. S. Gusarov and K. Melnyk emphasise
new approaches to the legal regulation and organisa-
tion of labour in Ukraine, namely in terms of estab-
lishing the content of the prospective Labour Code
of Ukraine regarding the labour contract on remote
work [6]. The study of prospects and specific features
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of normative regulation of homework (as the best op-
tion in the digital era) in the EU member states was per-
formed by D. Predeteanu-Dragne, 1. Tudor, D. Popescu,
V. Nicolae [7] The studies devoted to the improvement
of legal regulation of individual components of the
content of employment contracts/conditions of work,
including by considering international experience,
are significant in the context of this research. For ex-
ample, V. Yarotskiy, Y. Dreval and S. Zaika identified the
systemic features of legal regulation of one of the most
significant aspects of labour activity - labour protec-
tion. The authors performed research on the example
of the Republic of Poland as a country that had simi-
lar “starting conditions” to Ukraine and is currently
demonstrating an intensive process of improving the
legal framework in the field of occupational safety
and health [8]. Useful proposals to optimise the man-
datory condition of the employment contract - wages
in the conditions of Europeanisation of the Ukrainian
economy through the development of the Unified Wage
Scale for all professions in the Classifier of Occupations
have been developed by O. Yaroshenko, O. Lutsenko and
N. Vapnyarchuk [9]. Noteworthy are works of a more
general nature. For example, the study of the conditions
for the retention of labour resources based on the sus-
tainable development of production, as a result of which
the authors prove the necessity of establishing favour-
able working conditions, evaluation of special employees
as a prerequisite for optimising work processes, increas-
ing their efficiency, and preserving labour resources [10].

At the same time, labour legislation is under active
change, in particular, the Law of Ukraine “On Amending
Certain Legislative Acts of Ukraine on Enhancing Protec-
tion of Employees’ Rights” of 05/12 /2022, No. 2253-1X [11]
became valid, and the Draft Law of Ukraine “Amendments
to Certain Legislative Acts Concerning Simplification
of Labour Relations in the Sphere of Small and Medium
Business and Reduction of Administrative Burdens on En-
trepreneurial Activity” was adopted as a foundation [12].
Thus, the authors of this study identify the prospects for
contractual regulation of employment relations by identi-
fying the major areas for improvement. To achieve this re-
search purpose, the following objectives are envisaged:
to analyse current and prospective legislation, academic
writings and international experience regarding the
advantages and disadvantages of introducing a special
contractual regime for the regulation of labour rela-
tions; define the role of collective and contractual regula-
tion of labour relations in modern conditions; highlight
the risks of introducing a special contractual regime to
regulate labour relations for a limited number of per-
sons; develop proposals for improving the legal regula-
tion of labour relations in Ukraine by contract.

Materials and Methods

The methodological foundation of the study was estab-
lished by three groups of scientific methods: dialectical,
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general scientific (Aristotelian method and method of
analysis) and special legal methods (formal-legal method
and comparative-legal method). The application of the
dialectical method allowed identifying trends in the de-
velopment of legislation in the area of individual and
collective contractual regulation of labour relations.
The Aristotelian method was used to clarify the essence
of the contractual regime of labour relations regulation.
The method of analysis was based on the study of sci-
entific approaches to improving the legal regulation of
labour relations. The same method was used to identify
contentiously conflicting legal provisions in the area in
question, in particular proposals to allow the parties to the
employment contract to deviate from the rules governing
labour relations established by labour legislation in a way
that worsens the position of employees. The comparative
legal method was used to compare Ukrainian and inter-
national legislation, and to compare the experience of
its application. Finally, the content of legal provisions
in the area of contractual regulation of labour relations
and the development of proposals for their improve-
ment was clarified by using the formal-legal method.

The regulatory framework of the study was based
on Ukrainian and international legal acts of various in-
dustries. First of all, it is: The Labour Code of Ukraine [1]
as the fundamental normative act that currently regu-
lates labour and related relations. The Law of Ukraine
“On Collective Contracts and Agreements” [13] - the
legal foundation for the collective and contractual reg-
ulation of labour relations, and the Law of Ukraine “On
Amending Certain Legislative Acts of Ukraine on Enhanc-
ing Protection of Employees’ Rights” [11] were elaborated.
Attention is devoted to the acts of economic and financial
legislation - the Commercial Code of Ukraine [14] and the
Law of Ukraine “On Accounting and Financial Report-
ing” [15] in terms of determining the criteria for divid-
ing enterprises into small, medium and large. Consider-
ing the significance of international labour standards,
the study analysed the provisions of documents such
as the International Labour Organisation Declaration
of Fundamental Principles and Rights at Work [16]
and the International Labour Organisation Convention
No.111 0f 06/25/1958 on Discrimination in Respect of
Employmentand Occupation [17], Directive 2013 /34 /EU
of the European Parliament and the Council of
06/26/2013 on the annual financial statements, consol-
idated financial statements and related reports of cer-
tain types of undertakings [18], International Labour
Organisation Convention on the promotion of collective
bargaining of 06/19/1981 No. 154 [19]. Prospective leg-
islation has been developed: the draft Labour Code of
Ukraine [20] and alternative laws - the Labour Code of
Ukraine [21], the draft Law of Ukraine “On Labour” [22],
the draft Law of Ukraine “Amendments to Certain Legis-
lative Acts Concerning Simplification of Labour Relations
in the Sphere of Small and Medium Business and Re-
duction of Administrative Burdens on Entrepreneurial
Activity” [12], etc.
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A summary of the number of small, medium and
large enterprises in Ukraine, the number and percent-
age of employees employed in them, and the unem-
ployment rate are based on official data from the State
Statistics Service of Ukraine [23] and specialised infor-
mation and analytical resources [24].

Results and Discussion

Based on the purpose of this work, the analysis of the
identified issues will begin with the prospects of indi-
vidual contractual legal regulation of labour relations.
As N. Hetmantseva and A. Mitrytska argue, it is through
individual contractual regulation that the sectoral spe-
cifics of labour law emerge and that it establishes the
foundation for improving the legal regulation of labour
relations. In turn, individual legal regulation of labour re-
lations is based on the employment contract [5, p. 116].

For a comprehensive objective study;, first of all,
consider the experience of other countries (European
countries) in the regulation of individual employment
contracts. In the European space, there is no unified ap-
proach to the content of the employment contract, the
procedure for its conclusion, etc. Each European state
has its specific legal regulation of these relations. At
the same time, due to globalization processes and the
existence of common European labour standards, the
process of searching for options for the unification of
the legal institution of the employment contract con-
tinues [25, p. 340]. In addition, it is significant in the
context of this study that Western European countries
are shifting their emphasis to the fundamentality of
the employment contract (rather than the law) when
regulating labour relations while maintaining the rule
that the employment contract may define the rights and
obligations of the parties without worsening their sit-
uation as compared to the law. For example, Article 9
of the Polish Labour Code [26] expressly prohibits the
establishment of rules in labour and collective agree-
ments, regulations, and statutes that are less favour-
able than those established by labour law. Generally,
in European countries, the main, fundamental aspects
of the interaction between the parties to labour rela-
tions are established at the level of legislation. For ex-
ample, regarding the definition of the list of mandatory
terms of the employment contract, the form of the em-
ployment contract (Article 34 of the Labour Law of the
Czech Republic) [27]. As for the content of the terms
of a particular employment contract, the parties are
provided with wide freedom to consider the specifics
of the respective work. But there is adverse internation-
al experience in the field of special regimes of regula-
tion of labour relations. An example is the regulation
of non-standard forms of employment in Central and
Eastern Europe [28]. The introduction of simplified
forms of employment (fixed-term employment con-
tracts), designed to promote the employment of young
people, women, and low-skilled workers (i.e. the most
vulnerable categories), giving them a chance to escape




from poverty and employment instability, has resulted
in the opposite - the lack of guarantees of labour rights.
These factors should be considered when reforming
Ukrainian labour legislation.

Until recently, legislators have had a unanimous
approach to the concept and content of an employ-
ment contract (starting with the draft Labour Code of
08/28/2003, No. 1038-1 (Chapter 1, “Labour relations
and employment contract” in Book Two “Occurrence,
Change and Termination of Labour Relations”) [20] and
concluding with the draft Labour Code of 11/08/2019,
No. 2410-1 (Chapter 1. “Labour relations and employ-
ment contract” Book Two “Occurrence and termination
of labour relations”) [21] and the draft Labour Law of
01/16/2020, No. 2708-2 (Chapter 1. “Labour relations
and employment contract” of Section I “Occurrence
and termination of labour relations”) [22]). The key in
this approach was that the content of any employment
contract should be based on the acts of labour legisla-
tion, comply with it and cannot contain conditions that
worsen the position of the employee compared to the
current labour legislation. If such conditions were es-
tablished, they would be invalidated. This position of
the lawmakers was correct, but, as noted above, none
of the mentioned draft laws was adopted.

But in May 2022 a draft law “Amendments to Cer-
tain Legislative Acts Concerning Simplification of Labour
Relations in the Sphere of Small and Medium Business
and Reduction of Administrative Burdens on Entrepre-
neurial Activity” of 04/13/2021 (hereinafter - draft law
No. 5371) [12] was accepted for consideration, short-
ening the preparation period, in which cardinal innova-
tions were proposed.

According to the authors of the draft law
No. 5371 [12], currently, in Ukraine, there is heavy reg-
ulation of labour relations, excessive bureaucratisation
of their implementation, complicated procedures for
personnel records, maintenance of personnel docu-
mentation, unreasonable pressure on employers from
the state in the face of regulatory authorities. And all
this is against the background of outdated labour leg-
islation that does not comply with the current require-
ments of the labour market, the principles of human
resources management and the principles of market
self-regulation. To overcome these difficulties, it was
proposed, among other things, to introduce a “con-
tractual regime of regulation of labour relations”. The
regime was defined as limited, namely: a) for some cat-
egories of employees; b) for small and medium-sized
enterprises. The essence of the proposed contractual
regime is to allow wide freedom to the parties to the
employment contract when negotiating its terms and
conditions, the content of which may vary even for
the worse from those established by the employment
law. If the employee and the employer agree on such
conditions, they are valid and this will not be consid-
ered a deterioration in the position of employees (sub-
paragraph 2) of paragraph 1 of part 1 of the draft law
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No. 5371 [12]). Evidently, this position is debatable
based on the following.

The principles of equality and non-discrimi-
nation and the principle of non-deterioration of the
employee’s position compared to the level stipulated
by the legislation are generally recognised both at the
Ukrainian and international levels. These fundamental
principles are enshrined in Article 2-1 and Article 9 of
the Labour Code [1], the International Labour Organ-
isation’s Declaration on Fundamental Principles and
Rights at Work [16], and the Convention concerning Dis-
crimination in Respect of Employment and Occupation
No. 111 [17]. Although experts argue that the proposed
amendments to Article 9 of the Labour Code as proposed
by Bill 5371 do not fall within the concept of “discrim-
ination” within the meaning of Convention No. 111 on
Discrimination in Employment and Occupation [29],
however, workers who would be subject to such a con-
tractual regime governing labour relations may be dis-
advantaged in comparison to other workers, without any
objective foundation to justify such differentiation [30].

Consider in more detail the field of the contrac-
tual regime of labour relations regulation. Draft Law
No. 5371 [12] provides for supplementing the Labour
Code of Ukraine [1] with Chapter III-B “Contractual Re-
gime of Labour Relations”, and Part 1 of Article 49-5 of
this Chapter provides for the application of this regime
only to specific categories of participants in labour re-
lations. The criteria for classification as such are: the
first - the amount of employee’s salary (more than eight
minimum wages) and the second - the number of em-
ployees per calendar year (not more than 250). At the
same time, such employers are called “small and medi-
um entrepreneurship”.

Concerning the first criterion, it is not entirely
clear what the authors of the draft law No. 5371 [12]
were guided by when determining such a minimum
wage and generally being bound to such an unstable
parameter (given the level of inflation, currency fluctu-
ations, potential changes in the socio-economic life of
the population, etc.) The author considers that this may
result in the necessity to introduce permanent amend-
ments to the basic normative act of labour legislation -
the Labour Code [1]. This proposal is inconsistent with
such a feature of the law as a type of legal action as sta-
bility. Thus, the author of the research fully supports the
thesis that the law is the most stable source of law, and
it is this property that allows for achieving a high level
of guarantees for the implementation of its provisions.
On the contrary - frequent changes in laws (the so-called
“legislative instability”) are detrimental to the efficiency
of legal regulation of social relations [31, p. 21], in par-
ticular, labour relations.

As for the second criterion, it is quite controver-
sial. Firstly, according to the current legislation - Part 2
of Article 2 of the Law of Ukraine “On Accounting and
Financial Reporting” [15], enterprises are differenti-
ated into micro, small, medium and large enterprises
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based on the average number of employees, and the
balance value of assets and net income from sales.
Thus, to classify an enterprise into a specific category,
it must correspond to at least two of the three criteria.
This provision of the Ukrainian legislation fully complies
with international requirements, reproducing Article 3 of
Directive 2013/34/EU of the European Parliament and
the Council on the annual financial statements, consoli-
dated financial statements and related reports of certain

types of undertakings [18]. Therefore, using the term
“small and medium-sized enterprises” by the authors
of draft law No. 5371 [12] only based on the number
of employees does not comply with the current legislation.
Secondly, according to official data of the State Statistics
Service of Ukraine [23], in Ukraine over the past decade,
there has been a positive trend in the growth of the num-
ber of small and medium-sized enterprises. There are
many more of them than large businesses (Figures 1-3).
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Figure 3. Number of small business entities, units

In addition, the analysis of statistical data on the
number of employees in the context of large, medium
and small enterprises, from 2010 to 2020 (these are the
latest officially published data) demonstrates a steady
increase in the number of employees in enterprises
belonging to the category of small and medium en-
terprises. Thus, if as of 2010, 30.6% of employees
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of the total number worked at large enterprises, in
2020, this figure decreased to 25%. Instead, at medi-
um-sized enterprises, it increased from 43.3% (2010)
t0 49.1% (2020). The results of generalisations of the
dynamics of changes in the number of employees by
categories of enterprises are illustrated in Figures 4
and 5.
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It can be seen that the process of development of
small and medium enterprises is underway in Ukraine,
it is the right course, based on the positive experience
of the European Union. According to the research re-
sults, in the European space small and medium-sized
enterprises play an essential role in the social and eco-
nomic development of the European Union countries.
These categories of enterprises support the commu-
nity’s economy in times of crisis and ensure compet-
itiveness. The rate of employed workers in small and
medium-sized enterprises in the private sector in the
European Union is about 67% [32, p. 121]. And the
Member States of the European Union, in every pos-
sible way, promote the development of small and me-
dium enterprises. In case of considering the proposals
for absolute simplification of legal regulation of labour
relations between employees and employers - small and
medium entrepreneurs, advanced by the authors of the
draftlaw No.5371 [12], thereis arisk of getting the oppo-
site result in Ukraine - to place such employees at a dis-
advantage compared to those to which the contractual
regime of regulation of labour relations will not apply.
Such a conclusion follows from the fact that Draft Law
No. 5371 [12], firstly, provides the parties to the em-
ployment contract with wide freedom to independently
resolve all key aspects of the employment relationship,
and secondly, explicitly provides worse conditions for
the employee (compared to the current labour legisla-
tion). For example, it is no longer necessary to obtain

permission from the trade union to hire an employee
for overtime work, the frequency of wage payments is
established at least once a month, the employer has the
right to terminate an employment contract at its initia-
tive, in particular, unilaterally (and it is allowed includ-
ing in the employment contract a condition that no con-
sent of the trade union is required in such termination
of the contract even with an employee who is a member
of a primary trade union organisation), etc. Finally, the
parties may, at their discretion, decide in the employ-
ment agreement on the conditions of occurrence and
the procedure for resolving conflicts of interest. Thus,
it is permitted to “bypass” the regulatory procedures
for resolving individual and collective labour disputes
(conflicts), which, in the author’s opinion, is unaccept-
able and does not contribute to the efficient and objec-
tive protection of the rights and interests of employees.

Despite all the difficulties that may exist for em-
ployees if the contractual regime for regulating labour
relations as understood in Bill No. 5371 [12] is applied
to them, in the current reality, there is a high probabil-
ity that individuals will agree to the conditions offered
by the employer because of the complex situation in the
labour market. In the context of military aggression in
Ukraine, the unemployment rate is growing rapidly. At
the end of 2021, this figure was about 10% [24]. As of
May 2022, more than 4.8 million jobs had already been
lost in Ukraine due to full-scale Russian aggression,
according to the International Labour Organisation.
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The International Labour Organisation predicts that
Ukraine is capable of restoring 3.4 million jobs if hos-
tilities end quickly. In case of a prolonged war, Ukraine
could lose up to 7 million jobs [33].

The potential adverse consequences of changes in
the individual-contractual regulation of labour relations
can be mitigated by increasing the efficiency of their
collective-contractual regulation, i.e. through collective
agreements and treaties. As scholars note, the main pur-
pose of collective bargaining is to increase the level of
labour rights and guarantees for employees compared
to the minimum established by the state centrally in
regulations [34, pp. 153-154]. Its purpose is to harmonise
the interests of employers and employees by regulating
production, labour and socio-economic relations.

Notably, in terms of collective bargaining regula-
tion of labour relations, significant changes have recently
occurred due to the adoption of the Law of Ukraine “On
Amending Certain Legislative Acts of Ukraine on Enhanc-
ing Protection of Employees’ Rights” dated 05/12/2022
No. 2253-1X [11]. From then on, collective bargaining
agreements can be concluded both with employers who
are legal entities and with self-employed individuals.
Art. 9 of the Law of Ukraine “On Collective Contracts and
Agreements” dated 07/01/1993 No. 3356-XII [13] was
changed to introduce the obligation of the employer to
provide the employee with the content of the collective
bargaining agreement, to ensure free access to the col-
lective bargaining agreement, including the possibility
of copying it, before the start of work under the con-
cluded employment agreement. Article 5 of the Law of
Ukraine “On Collective Contracts and Agreements” [13]
remains unchanged [13], which prohibits the inclusion
of conditions that worsen the situation of employees
in collective agreements and employment contracts in
comparison to the current legislation and invalidates
such conditions (if they are still included).

However, the conclusion of a collective agreement
is voluntary and initiated by one of the parties. There is
no legal liability for the absence of a collective agreement.
Moreover, the Law of Ukraine “On Amending Certain Leg-
islative Acts of Ukraine on Enhancing Protection of Em-
ployees’ Rights” dated 05/12/2022 No. 2253-IX [11] Part
7 of Article 65 of the Commercial Code of Ukraine [14] is
presented in a new version to replace the previous one,
which contained the phrase “a collective agreement should
be concluded”. Thus, bringing it into line with International
Labour Organisation Convention No. 154 of 06/19/1981
on the Promotion of Collective Bargaining [19].
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Conclusions

Considering the above, the authors of this research pro-
pose the following measures/areas for improving the
contractual regulation of labour relations.

It is essential to intensify the process of con-
cluding collective agreements to achieve the maximum
possible coverage of employees by collective agree-
ments. For this purpose, information, education and advi-
sory work among the population should be intensified.
Employees should know the concept of the collective
agreement, its content, meaning, the procedure of con-
clusion and other key issues. In addition, the estab-
lishment of the simplest possible consultative space is
necessary, where all interested parties could receive an-
swers/assistance on the outlined aspects. It, according
to the authors of this study, will increase employees’ ini-
tiative, bring collective bargaining to a new level and pre-
vent employers’ abuses in concluding and implementing
employment contracts.

It is appropriate to reconsider the legislation that
is intended to introduce a specific contractual regime
for the regulation of employment relations, primarily
concerning its field of application and the possibility of
deviations in the content of employment contracts from
the prescriptions of the labour law towards the wors-
ening of the situation of employees.

According to the authors of the research, instead
of radical changes in terms of introducing a special con-
tractual regime to regulate labour relations for specific
categories of employees, further research should be
devoted to improving the current labour legislation, es-
tablishing an optimal model for the employee, the em-
ployer and the state to maintain personnel documen-
tation, expanding opportunities (within specific limits
defined by labour legislation) to reflect the specifics
of the employment relationship. Ukraine already has
positive examples of such improvement. For example,
to simplify, streamline and “modernise” the issue of
employers determining the necessary personal protec-
tive equipment for employees, taking into account the
risks in the workplace, the required protective features
of personal protective equipment and the employer’s
choice of protective equipment from the range avail-
able on the market. Thus, the relative freedom of choice
was ensured without prejudice to the right of employees
to labour protection.

The obtained results can become the foundation
for the development of the content of normative acts in
the field of the contractual regime of labour relations
regulation and can be used in theoretical works.
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JloroBipHe pery/JloBaHHs TPYAOBUX NPABOBiJHOCUH: MPOGIEeMH Ta EPCNIEKTUBU

Tamapa CepriiBna HoBak?, BikTopisa OsiekcaHapiBHa Me/IbHUK?
'HauioHa/ibHUM yHIBEpCUTET GiopecypciB i MPUPOAOKOPUCTYBaHHS YKpaiHU
03041, Bys. 'epoiB O60pony, 15, M. Kuis, Ykpaina
2BisionepKiBCbKUH HalliOHAJbHUH arpapHUi YHIBEpCUTET
09117, Cobopna nuiouia, 8/1, m. bina llepkBa, Ykpaina

AHomayisn

CTaTTIO NPUCBAYEHO JOCHI[P)KEHHIO NIepCHeKTUB PO3BUTKY TPYLOBOT0 3aKOHOJABCTBA B YAaCTHHI JOTOBIpHOIO
peryJitoBaHHSI TPYAOBHX BiJHOCHH. AKTYaJIbHICTb POGOTH 3yMOBJIEHO MOTPE6OK B OHOBJIEHHI HOPMAaTHUBHOI
6a3w, 1110 peryJIoe TPyAOBi BiAHOCHHY, HacaMIepe/, BiTHOCHHHU 111010 YKJIalaHHs1, 3MiHU, IPUIIMHEHHS TPYJ0BUX
JIOrOBOPIB, a TaKOX BiJHOCHUHU y cdepi KOJIEKTUBHO-JOTOBIpHOTO peryJIIOBaHHs. MeTol0 [OCHiKEHHS €
BHU3HA4YE€HHA PU3UKIB Ta BUOKPEMJIEHHA HeJO0JIiKiB 3aKOHONPOEKTIB, IPUCBAYEHUX NUTAHHAM IHAUBIAYaIbHO-
JOTOBIpHOI'O peryjrBaHHA TPYLOBUX BiZJHOCHH, aHaJi3i MepClIeKTUB PO3BUTKY TPYAOBOIO 3aKOHOLABCTBA
PO TPYZOBiI Ta KOJIEKTUBHI J0roBopH, GOPMy/IOBaHHS aBTOPCbKUX NPOMO3MULiH 110/[0 MOKpALleHHS CTaHy
[IPAaBOBOTO pery/aOBaHHS B Lii cdepi. JoCArHEHHIO MOCTAaBJEHOI METH CJYTyBaJO 3aCTOCYBAaHHS TaKHUX
MeTO/[iB HAyKOBO Mi3HAHHS, SK JjiaJleKTUYHUH, popManbHO-JOTIUHUH, MeTO/ aHali3y, pOpMaIbHO-IOPUAUIHUN
Ta TNOPiBHAJBHO-NPABOBUH. Y MiJICYMKYy NpOBeAEHOro JAocji/pkeHHsI cHOpPMy/sbOBAHO TakKi MepuIodyeprosi
3ax0/1 3 YAOCKOHAJIEHHSI [OTOBIpHOI'O peryyjroBaHHS TPYAOBUX BigHOCHH. 3abe3mnedeHHsI MiJ[BULIEHHS PiBHS
noiH$opMoOBaHOCTI 3aliKaBJIeHUX 0Ci6 ¥ cdepi KOJIEKTUBHO-Z,0TOBIPHOI'0 PeTyJIl0BaHHS TPYJOBUX BilHOCHH SK
rapaHTil JOTpUMaHHsS NpaB HalMaHUX NpaliBHUKIB (4epe3 dopMyBaHHsS iHPopManiiiHO-KOHCY/JIbTaTUBHOIO
MpoCTOpPy, 30KpeMa BipTyaibHOro). IHTeHcuoikalis mpoiecy yK/IaJaHHS KOJEKTUBHHUX JOTOBOPIB AJis
MaKCHMaJIbHOTO OXOIJIEHHSI 3alHATOro HacesJeHHs Ta po60TO/AaBIiB, 30KpeMa Qi3UYHUX OCi6-miATpUEMILIB.
HenonyuieHHs: MpUMHATTSA 3akoHONpPOoeKTY N2 5371 B 3anponoHoBaHii pejakiii Sk Takoro, 110 cBo€w cdeporo
Jil MOoxXke CTaBUTH HaWMaHMUX NpaliBHUKIB Ma/MX Ta CepeHIX NiJNPUEMCTB y riplie CTaHOBHUILE B YaCTHHI
TPYAOBUX BiJHOCHH, HDX NpaLiBHUKIB, HA AKUX He IMOUIMPIOBATUMETBHCS [OTOBIpHUM PEXUM peryJloBaHHS
TpyJ0BUX BijHOCHH. [lofanbiny po6oTy B chepi pedpopMyBaHHS TPYLOBOro 3aKOHO/IABCTBA (SIK HA TEOPETUYHOMY
Ta NPaKTUYHOMY PiBHAX) KOHLEHTPYBATH HA IMOIIYKY TAaKUX BapiaHTIB pery/oBaHHS TPYLOBUX BiJHOCHUH, sKi
6 NoeAHYBa/IM LieHTpasi3oBaHi, yHidikoBaHi A/ BCiX yYacHUKIB TPYJOBUX BiAHOCHH MiHiMasbHI rapaHTii 3i
cneniaJbHUMH, MOXJIMBO CIPOILLEHMMH, IpaBUJIaMU [JIs OKpeMHUX KaTeropii, HanpukJaj MiKpomiAIpUEMCTB.
OTprMaHi y3arajbHEHHS MOXXYTbh BUKOPHUCTOBYBATHCS JJIsl PO3POOKU MPOEKTIB HOPMATHUBHO-NPAaBOBUX aKTiB
TPY/Z0BOT0 3aKOHO/IABCTBA, CTAHYTh B MIPUTO/| ITiJj Yac po60TH Ha/i HAYKOBUMH JIOCJIiPKEHHSAMHU, IPUCBIYEHUMHU
npo6JieMaTHIli IPaBOBOrO PEryJII0BaHHSA iHMBiyaJlbHOTO Ta KOJEKTHBHOTO PETy/II0BaHHS TPYA0BUX Bi[HOCHH

Kato4oei ca08a: KoJleKTUBHUHN ZI0TOBip, HaliMaHUH NMpaliBHUK, KOJEKTHBHA Yro/a, po60To/aBelb, TPYA0BUN
JOTOBip, TPYAOBI lIpaBa, YMOBU TPYL0BOI0 JOTOBOPY
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Introduction

Relevant to the research in the context of the protection
of human rights and databases containing genetic infor-
mation is the legislation of leading Western countries, as
the rest of the world is only able to perceive the technol-
ogy, and the archaic philosophical, ideological, and legal
foundation for the protection of the rights of patent own-
ers, contrary to the rights and demands of the rest of so-
ciety. Thus, countries have, for the most part, neglected
the development of intellectual property law, recognis-
ing that patent owners from other countries will interact
in their territory, and expecting international provisions
in this area - as demonstrated by a comparison of the
types, cultural values and legal protection offered in
place of conventional and/or indigenous knowledge in
three zones: Brazil, Kenya and Canada [1].

Thus, in Western countries, patent legislation is
the foundation of powerful research industries, which
involve scientific potential and significant financial re-
sources. Regrettably, such benefits do not benefit the
entire society but only large corporations.

In conditions when no ideology can be defined
by the state as mandatory (Article 15 of the Constitution
of Ukraine [2]), and the church and religious institu-
tions are separated from the state (Article 35 of the
Constitution of Ukraine), bioethical principles can be a
valuable indicator for the progress of society. It is ex-
pected that without the achievements of bioethics and
biophilosophy it is difficult to develop bio-law, mean-
while, the volume of bio-law is growing rapidly, some-
times contradictory and unsystematically. Notably,
the regulatory definition of “biosafety” as defined in
the Law of Ukraine “On the State Biosafety System in
Creating, Testing, Transporting, and Using Genetically
Modified Organisms” [3], demonstrates a discrepancy
between the term and its content (as proper under-
standing signifies the understanding of biological safety
as the safety of biology - the science of living); Article 16
of the Constitution of Ukraine declares the obligation,
to preserve the gene pool of the Ukrainian people, while
the Concept of Health Protection of Ukraine [4] pro-
vides “strengthening the gene pool” etc., from which we
conclude that the establishment of bio-law and bio-law
requires collaborative work of philosophers, ethicists,
ecologists, healthcare professionals, lawyers [5].

Consider that this approach should be supported,
since only legal awareness of the phenomena of objec-
tive reality as lawful or unlawful, or attribution of such
phenomena to different spheres of legal regulation with a
varying correlation of public and private components will
allow the developing of a model that provides for sustain-
able development of humanity. In particular, one such phe-
nomenon that requires proper classification is the legal
qualification of biotechnological achievements [6, p. 52].

While collecting information, the author used
both national literary resources and the foreign latest
research. The materials were based both on textbooks
of Ukrainian authors and scientific research in foreign
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journals, for example, the research “Creation of a Bac-
terial Cell Controlled by a Chemically Synthesized Ge-
nome” in the journal “Science” [7], in which scientists
designed a cell that will be controlled by a synthetic
chromosome. In addition, the author referred to a re-
cent study by Bridget Tenni et al, namely their research,
“What is the Impact of Intellectual Property Rules on
Access to Medicines? A Systematic Review” [8], in which
authors measured the impact of intellectual property
regulations on access to medicines. Analysis of the leg-
islation of the European Union and its impact was sup-
ported by the research of K. Shahbazyan “Protection of
Inventions in the Field of Biotechnology in the EU and
Ukraine” [9], which assessed the controversial Europe-
an provisions on the patentability of biotechnological
products and considered the issues of ethics, morality
and criteria in patent protection. As India has occupied a
leading position among other countries in filing patents
in recent years, it is hard to argue that this has not had
an impact on patenting in Eurasia, so the author consid-
ered the research by Jobin Jose et al “The Benefits and
Barriers of Patenting: How Academicians and Researchers
Can use their IP to Improve Research Outcomes: An Indian
Perspective”, which explores the problems and benefits
of patenting inventions in the field of medicine [10].
And the position of Ukraine and the establishment of
the specific features of harmonisation of national leg-
islation with the EU legislation in the aspect of phar-
maceutical patenting was determined by the research
of L. Deshko and O. Ivasyn “Patenting of Medicines in
Ukraine through the Prism of the Association Agreement
with the EU and the TRIPS Agreement: Improvement in
Medical and Administrative Regulations” [11].

The purpose of the author’s research is an in-
depth analysis of the legislation of Eastern European
countries, which are not members of the European Union,
and determination of the extent of influence of the West
and East models on the establishment of the principles
of patent protection in the field of biotechnology. Before
starting, the author of the research set the following ob-
jectives: to comprehensively examine the current legis-
lation of the countries in Eastern Europe in the field of
intellectual law and to provide a legal assessment of the
vector of development of this field of law.

Modern national legal regulation

However, it can be stated that the legal regulation of
biotechnology and its intellectual property rights as-
pect in Ukraine is rather declarative and vague. Thus,
by the Strategy of Economic and Social Policy for the
period from 2000 to 2004, the development of the bio-
technology industry was noted as one of the priority
areas of national policy development.

In addition to the above, the protection of biotech-
nologies in the national legislation is performed by the
Laws of Ukraine “On Legal Protection of Rights to Inven-
tions and Utility Models” [12] of December 15, 2003, “On
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the Protection of Rights to Plant Varieties” [13] of April 21,
1993, “On Breeding in Livestock” [14] of December 15,
1993, etc.

Thus, there are some foundations of legislative
regulation, that can be analysed when trying to deter-
mine the legal qualification of biotechnology products
and their legal regime, in particular as objects of envi-
ronmental law or objects of intellectual property rights.

There is a huge divergence of opinion as to the
patentability of living organisms, which are largely ex-
cluded from patentability. However, the way of think-
ing is changing rapidly, and much attention is being
devoted to intellectual property issues in biotechnol-
ogy. To reach global markets based on biotechnology,
developing countries are amending their patent laws
to encourage investment in biotechnology. Recent ad-
vances in biotechnological innovations have resulted in
remarkable transformations in the field of genetics and
molecular biology and have provided new perspectives
in healthcare, pharmaceuticals and agriculture [15].

Biotechnology and bioprocesses are two essen-
tial tools for economic progress and social welfare. The
industrial, academic and government sectors will in-
evitably encounter technical challenges as they develop
competitive biotechnology products and processes using
synthetic biology, genetics and molecular biology as al-
ternatives to chemical applications. Therefore, the bio-
logical control of microbial consortia based on synthetic
biology solutions, and the regulation and optimisation
of the transition from batch production to continuous
production are ongoing challenges [16].

The closest concept to biotechnology in the field
of developing plant and animal breeds by conventional
methods is breeding. Breeding - is an activity in the
field of intellectual property concerned with the devel-
opment (invention) of completely new, not previously
bred seed resources as source material, further used in
seed production for the propagation of highly productive
varieties of grain crops [17, p. 138].

The modern science of agrarian law of Ukraine
considers legal relations that have emerged through
the development, protection, use, and alienation of new
varieties of plants and new breeds of animals as rela-
tions in the field of breeding achievements. In addition,
the authors note that the US patent law allows obtain-
ing a patent, the invention of which is a plant. Currently,
activities in the field of biotechnology, genetic and cel-
lular engineering, and the establishment of new varieties
and hybrids of plants by biotechnological methods are
actively developing.

Trendes in the development of patent law protection

The author recommends that the prospective legal in-
stitute of patent protection of biotechnologies should
be considered as a complex one, which should combine
elements of environmental and other fields of law. In
the context of this study, the main interest is not the
civil law features of the protection of the rights of the

inventor etc., but the ability of specific achievements
to state registration and recognition in terms of nature
management, or rather; using life as a universal biological
resource, which causes a detailed environmental and
legal regulation of the phenomena under study.

In other words, the ownership of life is a seri-
ous ontological problem for society. As pompous as it
sounds, when it involves plant varieties, animal breeds,
and breeding - activities that have surrounded humans
throughout history - intellectual property, as a reward
for years of effort, seemed legitimate. Currently, sig-
nificant capital is actively invested in the development
and patenting of nucleotide sequences that have not yet
existed in nature and have not yet been fully explored,
but they appear, and thus it can be stated that every-
thing that surrounds them is patented. A similar pro-
cess of “pirate registrations” by individuals who are not
involved in the development of substances occurs in
pharmaceuticals [18, p. 75].

A similar process, cybersquatting, i.e. registra-
tion of unoccupied Internet addresses that have a spe-
cific dictionary meaning, has long covered the “verbal
space”, Internet addresses that contain even the small-
est and most absurd semantic load have long been re-
served; the names of drugs are patented long before
their development and determination of their medical
effect, indications and contraindications. And now this
process has affected the living world. It is as if someone
patented the air they breathe cubic meter by cubic meter.

It is an essential issue concerning the privatisa-
tion of public legal space. Under the hegemony of capital,
the fact that they still do not charge for the air they
breathe or at least do not pay taxes for its use looks like
a miracle.

However, it is not excluded that soon they will be
forced to pay for their genes, as no biological resource,
starting from the molecular level and above, can be in
public use for a long time. All genes and biochemicals
from various genomes that are of interest and promise
income are in the process of patenting and privatisation.

Evidence of this tendency can be the fact of pat-
enting azadirachtin derived from a tree called “neem”,
which grows in India. This tree has been used since
ancient times to treat many diseases (primarily in the
fight against infections) and is a natural pesticide. The
scientist W.R. Grace identified the most significant com-
ponent responsible for this effect (azadirachtin) and
patented it. Although the process of extracting aza-
dirachtin was known to Indian companies, they did not
patent it: the neem tree, with its useful properties and
known sphere of application, is considered to be in the
public domain in India. In addition, using the neem tree
for medical and other purposes has been known for
many centuries. In a straightforward act of colonial ag-
gression, which can be defined as eco-piracy, W.R. Grace
has captured and maintains relative control over a public
resource (it is encouraging to note that some countries
refuse to acknowledge this patent) [19].
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In this regard, information from the journal “Sci-
ence” [7] is interesting, according to which a team of
scientists first collected DNA sequences from chemical
reagents. Based on the existing bacterium of the genus
Mycoplasma, the sequence of genes was collected arti-
ficially with the addition of marker genes indicating the
artificial origin of the collected bacteria. Such an organ-
ism is named Mycoplasma mycoides JCVI-syn 1.0. Craig
Venter, a world-renowned specialist who managed the
project, declared in this regard about the industrial rev-
olution [7, p. 1], which would follow this discovery or
invention. In the existing terms of law, it is currently dif-
ficult to establish what exactly was done by biologists -
the discovery of new laws of nature or biotechnological
invention. After all, it depends on the level of legal un-
derstanding and further legal regulation of legal rela-
tions that will necessarily be generated by this fact.

According to Yu.l. Kundiev provides a way to ma-
nipulate life on a scale that was previously considered
unattainable. It is possible to design living systems with
predetermined capabilities, in other words, program-
ming living organisms, developing living organisms
from the so-called “bio-bricks”, and assembling DNA
sequence fragment by fragment. Thus, this is a clear
example of when “dangerous knowledge” increases it is
potentially much faster than the wisdom that is required
to cope with it [20, p. 28].

The requirement of the clearest and most complete
description of the invention in the field of biology is one
of the main obstacles in ensuring patent protection of the
results of technological research [21, p. 362-365].

Conventionally, the essential features of breeding
achievements include the presence of a biological object,
the presence of genetically determined traits and ob-
taining as a result of purposeful selection [21, p. 410].
To this is added the predominant use in agricultural
production, priority based on the world level of distinc-
tiveness by biological features, is created exclusively in
material form and requires organoleptic expertise [22, p. 7].

As noted by researchers of foreign sources, the
instructions to the European Patent Commission cur-
rently outlining a biotechnological invention, biological
material, plant variety and process in the field of mi-
crobiology, enshrine the principle of non-limitation to
one particular plant variety or animal breed (i.e. if the
technical embodiment of the invention is not limited
to a particular plant variety or animal breed), and spec-
ified inventions deprived of patentability - “processes of
cloning of human beings, processes of alteration through
the germline of genetic identity of human beings, use of
human embryos for industrial or commercial purposes;
processes of alteration of genetic identity of animals
which may cause them suffering without any significant
medical benefit to humans or animals, and animals emerging
as a result of such processes”. [23, p. 23].

Interesting is the research of K. Shahbazyan, who
notes: “Comparison of the provisions of the national
legislation of Ukraine and Directive 98/44/EC testifies
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to the expediency of implementing into our legislation
all the fundamental principles specified in the Directive
concerning the patentability of biotechnological inven-
tions, the scope of their protection, licensing conditions,
conditions of deposit and access to them, etc.” [9].

The justification for this position is that even
historically in the European Union, several reasons de-
termined the necessity to harmonise the legislation of
the Member States on the protection of biotechnologi-
cal inventions. For example, one such reason is the di-
versity that exists in the systems of legal protection for
inventions in the European Union, which is expected to
become an obstacle to commerce and market develop-
ment in the future; and the progression of these differ-
ences in the adoption of updated national legislation
and its interpretation by national courts in the Europe-
an Union; and, admittedly, the realisation that only legal
protection adapted to the requirements of the present
will encourage increased investment in the biotechnology
industry.

Solution of biopatenting problems

However, the author notes the significant role of con-
solidation in the legislation of specific principles to
be applied to the patentability of biological materials,
which, in addition, promotes and intensifies the desire
for harmony in the legislation. Notably, to comprehen-
sively improve the multilevel system of legal regulation
of research and development in the field of biotech-
nology, the Directive was approved in 1998 [24]. The
harmonisation of biotechnology legislation in the Eu-
ropean Union has now begun based on the European
Parliament and Council Directive 98/44/EC on the legal
protection of biotechnology inventions, which is designed
to address issues in ethical terms and to encourage re-
search and development.

The Directive states that “the following are the
principles for patenting inventions in the field of bio-
technology. Technological inventions suitable for indus-
trial use are patentable even if they concern a product
containing biological material or a process by which
biological material is produced or used. Inventions con-
cerning plants or animals are patentable if the technical
embodiment of the invention is not limited to a particular
plant variety or animal breed. The human body and its
elements may not constitute a patentable invention, but
an element separated from the body or produced in
another way may constitute a patentable invention” [25].

In addition, biological inventions, which appeared
contrary to the generally accepted provisions of ethics
and morality in society, are not patentable, in particular:
human cloning, using human embryos for industrial pur-
poses and changing the genetic identity of a person.

According to the document, patent protection
cannot be granted to inventions if they only compile pre-
viously acquired knowledge and are not used for new
purposes. That is, there is no possibility to patent a DNA
sequence since it is not an invention but only a discovery.




Instead, processes and products that use DNA sequences
can become patentable if they comply with ancillary
patentability criteria.

As a result, the author proposes to consider as
unpatentable some processes, such as cloning of a human
being, and changing its genetic identity; to determine that
the human body at any stage of ontogenesis should not
be an object that can be patented [26, p. 1].

In the author’s opinion, without naming specific
methods or techniques, it is necessary to consider the
possibility of compulsory alienation of patents in favour
of the state for those inventions that will be considered
to be in the public domain and distributed freely or on
predetermined, equal conditions for all with the possi-
bility of access to each interested person.

Conclusions

Considering the above, it is essential to reconsider the
essence of the state as a social regulator of radically
new social relations arising in connection with the de-
velopment of biotechnology. Previously, due to a lack of
appropriate instruments for penetration and manip-
ulation, human biological beings seemed solely a pri-
vate sphere, but now the state must regulate in detail
all phenomena in the sphere of biological beings, above
all human beings, considering those dangers and rights
violations, increasing social inequality by biological in-
equality, which will be reflected in closing the access for
most of society to using the achievements of biotech-
nology by various kinds of patent barriers. Thus, when
deciding whether or not to grant patent protection to
specific phenomena in biotechnology, the regulator
should not be guided by the interests of the researcher,
inventor or investor - although it would seem that pri-
oritising such interests would contribute to the more
efficient development of biotechnology, as advocated
by the author of the research, but on the interests of the
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[IpUHUMIY IAaTEHTHOIO 3aXUCTy y cpepi 6ioTeXHOJI0TiH y KpaiHax
CxigHoi EBponM: BIUIMB 3aXiJHOI Ta cXigHOI Moaesiel
Onekciut IOpiioBuy Iligay6oHun

HanjionasbHUM yHiBepcuTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHA YKpaiHU
03041, By 'epoiB O60opoHy, 15, M. KuiB, Ykpaina

AHomayisn

AKTyaslbHICTD LIi€l pO6GOTHU 3yMOBJIIOETHCS HEOOXIHICTIO BCEOIYHOTO OCTIPKEHHS TEMH MATEHTHOI'O 3aXUCTY ¥
cdepi 6ioTexHOJIOTIH ¥ CXiIHOEBPOINENChKUX KpaiHaX, ika 3yMOBJIeHA CTPIMKUM PO3BUTKOM TEXHOJIOTiH y ranysi
6iostorii, MeguuuHY Ta papmalii. MeTa po60TH NMOJIATAE B HAJAHHI OPUUYHOI OI[iHKY MPUHIIMIIAM TATEHTHOTO
3aXHUCTy, @ TAKOX OMNpalloBaHHI MigxoAiB g0 kBaJsidikanil 6i0TexHOJMOriYHUX AOCATHEHb. [0Ty04YH CTATTHO,
aBTOP BUKOPHUCTOBYBAaB 3araJbHOHAyKOBI MeTO/AM: aHaJi3y Ta CUHTe3y, iHAYKLil Ta JelyKLii, abcTparyBaHHs,
KOHKpeTu3auii Ta anasorii. Cepej, cnenjaJbHUX HayKOBUX METOJIB BUOKPEMJIIOETbCA CTAaTUCTUYHUK METOJ;
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Piddubny

TaK0X BapTO HAroJIOCUTH Ha CHeliaJbHUX IOPUJUYHUX MeTOJAX, AK-OT MOPIBHAJbBHO-IPABOBUM Ta MeTO[,
TJIyMadeHHs MPaBOBUX HOPM. Pe3ysibTaTH J10C/TiIPKEHHS BUCBITJIIOIOTH OCHOBHI ZI0OCATHEHHSA Y cdepi 6ioTexHOoI0TiH
Ta MepCrneKTUBHI LUIAXH PO3BUTKY IX MAaTEHTHOIr'O 3aXUCTY. Y CTATTi ZeTaJIbHO PO3IJISHYTO 6a30Bi MPUHLIUIIHN
MAaTEHTHOTO 3axUCTy 6ioTexHoJsoril. BusiBjieHo HeOOXiHICTb Yy PO3I/IA/i MOXJ/IMBOCTI BilUy>K€HHsS NMATEHTIB
Ha KOPUCTHb Jep>KaBU Ha JedKi BUHAXO0[H, AKILIO LI BUHAXOAU MAKTb BaXKJMBE 3HAYE€HHS Ha pPiBHI JepKaBu
Ta CycHiJIbCTBa, [i/1s1 3a6e3nedeHHsI PiBHOTO Ta BiJIbHOrO AOCTYNY [Jis TaKUX TEXHOJIOTiH. 3a3Ha4YeHo, 110 €
HENPUHHATHUM HAJIJaHHSl MAaTEHTHOTO 3aXMCTY, OCOGJMBO pe3y/abTaTaM /AOCIi/PKeHb Yy Tajay3i KJIOHYyBaHHS
JIFOJIMHY YU PO3POOKHU Ha JIFOJCbKUX KJIITUHAX LITYYHOTO iIHTEIEKTY, OCKIJIbKY Lie MPSIMO CyNepeyruTh eTUYHHUM Ta
MOpaJIbHUM HOpMaM. 3aK/JII0YHO YaCTUHOI POOGOTH CJAYTYIOTh BUCHOBKH 3 IIPOBEJIEHOI0 JOCIIPKEHHS, ¥ AKUX
PO3KPHBAETHCS 3HAYEHHS Ta Ha/laHHA OLiHKU BIJIMBY 610T€XHOJIOTIH HA CbOTOZIEHHS Ta MallbyTHE. PeaysnbTaTu
pPO6OTH MOXKYTb CTATH B IIPUTO/li IPpaBHUKAM Ta HAYKOBISM y chepi iHTesIeKTya/IbHOTO ITpaBa

Kawouoesi caoea: 6iosorisi, iHTe/IeKTyabHe IPaBO, MeMYHE NPABO, 3aXUCT iHTEJIEKTYaIbHUX [IPAB, iHTeJIeKTya/IbHa
BJIACHICTH
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The relevance of the study presented is conditioned upon the fact that the current
national policy of control and supervision, including industrial safety, is designed to
detect and prevent violations of the permissible level of danger for people and the
environment by entities engaged in economic activities. The purpose of this study is to
analyse occupational risks in enterprises and to explore new approaches, methodologies
and ways of improving the assessment of occupational risks in production facilities. The
methodological foundation of the study is based on a combination of various general
scientific methods of scientific knowledge: analysis and synthesis of information,
comparative method, and methods of induction and deduction. Improving the state
of occupational safety requires improving the principles of occupational safety
management. In addition, an assessment of the risk to the life or health of employees
from economic activity should be performed and defined as the product of the
probability of one accident per year and the probable number of lost working days
per employee during the year. The study identified that workplace risk assessment
should be re-evaluated whenever changes are expected in the company that may affect
safety, such as new processes, new equipment, new materials, or changes in the work
organisation or the work environment. The steps of risk assessment are clarified, the
means of eliminating or reducing the risk are identified. It was demonstrated that a
risk assessment should be developed and used to help employers or managers, and it
was emphasised that once risks and dangers have been identified, appropriate action
should be implemented with proper legal compliance. The practical significance of the
presented research is that it can be used both in practice and for studying the theory of
occupational risk assessment at enterprises
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Introduction

Improving the state of occupational safety requires
improvement of the principles of occupational safety
management. State supervision of labour protection
and industrial safety involves various types of inspec-
tions depending on the specific features of technological
processes, production facilities, and works performed by
business entities. The modern national policy of control
and supervision, including in the field of labour protection
and industrial safety, is designed to identify and prevent
violations of safety requirements at these facilities [1].

The main regulatory document in this regard is
the Law of Ukraine, “On Basic Principles of State Super-
vision (Control) in the Sphere of Economic Activity” [2],
and the Law of Ukraine, “On Occupational Safety and
Health” [3]. As a starting point for the planned organ-
isation of supervision activities, the state supervisory
authority determines the criteria by which the risk of
business activities is assessed, and supervision activities
are designed. Thus, permissible risks for industrial and
occupational safety indicators should be determined at
the legislative level. Admittedly, one of the main indicators
in the field of safety is accidents at work, in particular
those with deadly consequences. Improving the state of
occupational safety and health requires improvement
of the principles of occupational safety and health man-
agement. It is conditioned upon modern world trends
in the field of labour protection, and requirements of
the relevant international law. These include, for example,
the International Labour Organisation Convention on
the Fundamentals of Occupational Safety and Health [4],
and the international standard “Guidelines on Occupa-
tional Safety and Health Management, ILO-OSH 2001” [5].
The new principles of occupational safety and health
are based on various motivating factors that are deter-
mined by analysis, forecasting, personnel management,
risk management (industrial, occupational), the process
approach, using international practices and, finally, the
improvement of occupational safety and health and the
management of the industry. The main issues of im-
proving management are the development of a method-
ology for risk analysis and assessment of their further
management [6].

A hazard is defined as a feature or capability of
afacility (e.g, production materials, equipment, technology,
and procedures) that can result in damage. Risk can be
defined as the probability of potential damage and the
possible degree of damage. Risk assessment is the process
of evaluating the risk to the health and safety of work-
ers in the workplace arising from the circumstances of the
danger in the enterprise [7]. The assessment of the risk
to the life or health of workers from the economic activ-
ity for each type of activity should be determined as the
product of the probability of one accident per year and
the probable number of lost working days per employee
during the year. The following indicators are proposed
for evaluation: the average number of occupational

accidents (Lost Time Injuries and Deadly Accidents)
over the last three years, the average number of employ-
ees in that economic activity over the last three years
and the average number of working days missed as a
result of incapacity for work conditioned upon accidents
over the last three years [8].

According to the International Labour Organisa-
tion, the correlation between the total number of acci-
dents at work and deadly accidents at work in Western
Europe can be estimated at one thousand. Thus, prob-
able harm should be considered as the risk of injury to
the life or health of workers in the economic activity for
each activity, which is defined proxy for the probable
number of working days lost per worker in the enter-
prise during the year [9].

During the literature review, it was investigated
that risk assessment should be developed and used
to assist employers or managers. Thus, the study by
M. Rodrigues and co-authors considers the impact of
activities related to the prevention of occupational risks
onoccupational healthand safetyindicators[10]. There-
sults of the study demonstrated that in Portugal’s micro-
enterprises, some enterprises did not have a preventive
service, and in some cases, there were no occupational
safety and health policies, risk assessments, training
and accident reporting mechanisms. Insufficient time was
devoted by employers to occupational safety and health
issues and support of external consulting services.

The issue of the influence of enterprise manage-
ment and media attention on occupational health and safety
at enterprises was exposed in their study by Q. Zhou and
co-authors [11]. The authors have established a model
that has proven to be efficient by reducing the costs of
managing the main enterprise, increasing the probability
of receiving precise messages in the media, and reducing
the initial costs of labour protection.

Notably is the study of N. Mashwama and co-au-
thors [12] on the problems of occupational health and
safety of small and medium-sized business contractors.
The authors emphasise that employee safety and health
are non-negotiable, and increase employee productivity,
improve the company’s image, and reduce the number of
claims and accidents. Instead, managers and employers
should have efficient communication skills, technical and
business skills, experience and relevant education.

It is essential to identify the dangers in the work-
place and assess the risks associated with these to
identify what measures should be implemented to pro-
tect the health and safety of workers and their subor-
dinates, with proper regard to legal requirements. The
study demonstrated that workplace risk assessments
should be re-evaluated whenever changes are expected
in the company that may change the perception of risk,
such as new processes, new equipment, new materials,
changes in work organisation, new production, and condi-
tions such as the opening of new stores or other premises.
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The purpose of the research is to analyse occupational
risks at enterprises and to consider new approaches,
methods and ways to improve the assessment of occu-
pational risks at industrial and other production facilities.

Materials and Methods

The methodological foundation of the study is based on
a combination of various general scientific methods of
scientific knowledge. In this study, the methods of analy-
sis and synthesis of information, comparative method,
and the method of induction and deduction were used,
and the analysis of scientific literature relevant to the
research subject was performed. Through the methods
of analysis and synthesis, the approaches used to as-
sess risks in the workplace and their crucial elements
were identified. The ways of conducting risk evaluation
at the workplace were identified, and the most efficient
ones were analysed. Comparison as a logical technique
was used in the study of ways to increase production
efficiency and improve its quality. The methods of com-
prehensive risk assessment were analysed, and possible
control measures were identified.

The principles of risk assessment planning were
analysed. The first principle states that the assessment
should be structured to cover all significant hazards
and risks (e.g. not forgetting objectives such as off-site
cleaning or ancillary units such as waste compaction).
The second principle is that, once the risk has been
identified, the assessment should start from purely the-
oretical principles and consider whether the risk can be
eliminated: whether the hazard it represents is required
(e.g. whether internal traffic problems can be avoided
and if this traffic occurs not only on the road that exists at
the enterprise but from the very edge of this road) [13].

Results and Discussion

Each employer has a general responsibility to ensure the
safety and health of workers in every aspect of their work.
The purpose of the risk assessment is to enable the em-
ployer to implement the appropriate measures to protect
the safety and health of employees. These measures in-
clude: the prevention of occupational risks, informing em-
ployees, training employees, organisation and resources
to implement the required measures [14]. Though risk
assessment involves the prevention of occupational risks,
and, this should be the purpose at all times, in practice,
it is not always possible to solve this problem. If the risks
cannot be eliminated, the risks should be mitigated, and
the residual risk should be controlled. At a later stage, as
part of the review programme, such residual risks will
be re-evaluated, and the possibility of eliminating or fur-
ther reducing the risk may be considered in light of new
findings [15].

Risk assessments should be developed and ap-
plied to assist employers or managers. It is essential to
identify the dangers in the workplace and assess the
risks associated with these to identify what measures
should be implemented to protect the health and safety of
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workers and their subordinates, with proper regard to
legal requirements. The above risks should be evaluat-
ed for the most reasonable choice of production facili-
ties, chemicals and medicines, workplace equipment and
work management. In addition, it is essential to verify
whether the measuresimplemented are sufficient. If the
assessment results indicate the necessity of addition-
al measures, they should be prioritised. It is essential
to demonstrate to oneself, the competent authorities,
employees and their representatives that all factors
relevant to the work have been considered and that an
informed decision has been made regarding the risks
and necessary health and safety measures. In addition,
it is necessary to ensure that the precautions and work
methods and production technologies identified as nec-
essary as a result of the risk assessment include an in-
creased level of protection of workers in terms of safety
and health [16].

The workplace risk assessment should be re-eval-
uated whenever changes are expected in the company
that may change the perception of risk, such as new pro-
cesses, new equipment, new materials, changes in work
organisation and new production. conditions such as
the opening of new stores or other premises. In any
risk assessment and subsequent measures or controls,
it should be essential that the risk is not transferred,
i.e. that one problem does not result in another. For ex-
ample, installing double-glazed windows in the office to
reduce street noise will be a dubious advantage if prop-
er ventilation is not provided. It is equally essential that
the risk is not transferred to another area. For example,
exhaust ventilation should not be provided to remove
toxic substances in a way that establishes a hazard to
other production areas or to people outside the facility
(one hospital installed a mortuary room exhaust under
the windows of the children’s ward, which resulted in a
hazard to life and limb) [17].

Risk assessment consists of the following stages:
identification of hazards, identification of workers (or
other persons) who may be exposed to these hazards,
and assessment of the relevant risk, i.e. qualitative or
quantitative consideration of the possibility of eliminating
the risk. If it cannot be eliminated, the decision to im-
plement further measures to prevent or reduce the risk.
Risk assessment should be performed for all workplaces.
In a broader sense, they can be classified as: stationary
establishments, such as offices, schools, and factories,
change of work, such as construction, docks, and shipyards,
mobile work, civil service brigade, and duties associated
with the performance of work with visits [18].

Several approaches (and their combinations) can
be used for risk assessment, provided they contain the
essential elements. Approaches used to assess risks in
the workplace are usually based on the following elements:

1) monitoring of the production environment (e.g.
means of access, floor condition, machine safety, dust
and steam, temperature, lighting, noise, etc);

2) identification of objectives to be performed at the
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workplace (identify all objectives and include them in
the risk assessment);

3) consideration of objectives performed at the
workplace (risk assessment of various objectives);

4) performance monitoring (verifying that proce-
dures are performed according to the established pro-
cedure or forecast and that there are no other risks);

5) consideration of working models (to assess the
impact of hazards);

6) consideration of external factors that may affect
the workplace (for example, weather conditions for
workers outside the buildings);

7) exploring psychological, social and physical factors
that may contribute to stress at work, and their interac-
tion with other factors of work organisation and work
environment;

8) consideration of organisational measures to main-
tain conditions, including protective measures (e.g. risk
assessment systems for new equipment, materials, etc.
to update risk information) [19].

If you require a risk assessment at your workplace,
the fastest and most reliable way to discover the details
of what'’s occurring is to conduct a risk assessment. For
example, to survey employees involved in the relevant
production activities. They know what technological
operations are performed, whether there are any sim-
plified methods or ways to accelerate a complex task,
and what preventive measures are implemented. Thus,
employers should ensure that the risk assessor, whether
an employee or an external consultant, communicates
with employees or others, such as contractors, who
perform the work [20].

In addition, employees can be warned about spe-
cific dangers that are difficult to detect. These are issues
that can result from the organisation of work, working
hours or the workplace that people sometimes take for
granted or suffer at the cost of their comfort. Employees
may discover that the way work is presented to them
causes difficulties: for example, due to the work, being
presented too quickly, leading to stress, or presented in
a way that requires the employee to extend their hand or
occupy an awkward posture, requires constant movement
or acute pain and trauma from constant stress [21].

For a more detailed consideration of the problem
of industrial risk assessment, it is essential to consider
the works of other researchers. D. Pleban and co-au-
thors note [22] that the increase in production efficiency
and quality improvement has contributed to the de-
velopment of ultrasonic technological applications, in
which low-frequency ultrasounds are generated to op-
erate, accelerate and facilitate technological processes.
Process ultrasonic devices (i.e. ultrasonic noise sources
in the working environment, e.g. ultrasonic gaskets, ul-
trasonic welding machines) have relatively high power
and their nominal frequencies range from 18kHz to
40kHz. In Poland, ultrasonic noise (defined as noise
containing high audible and low ultrasonic frequencies

from 10 kHz to 40 kHz) is included in the list of harmful
factors in the working environment, thus, the permis-
sible values of ultrasonic noise in the workplace are
established. The permissible values of ultrasonic noise
and the new method of measuring ultrasonic noise al-
low for an assessment of the occupational risk associ-
ated with ultrasonic noise. The measurement range of
this method includes the determination of equivalent
sound pressure levels in 1/3 octave ranges with inter-
mediate frequencies from 10 kHz to 40 kHz. The re-
search [22] describes both methods of ultrasonic noise
measurement and methods of occupational risk assess-
ment related to ultrasonic noise. In addition, examples
of the results of occupational risk assessment associated
with exposure to ultrasonic noise are discussed.

Uzbekistan is currently in the process of mod-
ernising its legislation, especially in the field of occupa-
tional safety and health. Modernisation is the transition
from a still inefficient remuneration system to a modern
system based on preventive approaches, which implies
continuous improvement of working conditions. The
analysis of legislation in the field of occupational safety
and health management, which obliges employers to
approach the assessment and management of occupa-
tional risks, and the assessment of occupational risks for
miners working under the influence of harmful and dan-
gerous factors, is performed in the work [23]. Among such
factors, the researchers identified the factors of gold
mining in the quarry and the development of measures
to reduce hazards. Possible reasons for non-compliance
with the stated requirements of the physical factors of
the working environment of miners when working in
gold mines are considered. Occupational risks for per-
sonnel are defined as high and medium, and organisa-
tional and technical measures should be implemented
to minimise them [23].

M. Palega notes that occupational risk is closely
related to the working environment [24]. For the same
positions, but in different working conditions, the haz-
ards and levels of risk may be varied. To assess the de-
gree of risk of damage, as many exposures as possible
should be applied. However, when assessing the proba-
bility of a hazard, it is essential to include, among other
things: working conditions, past events or possible be-
haviour of employees (especially those that may cause
an accident at work). The source of the above informa-
tion can be statistical data or workstation observations.
Thus, the research by M. Paleha presents an assessment
of occupational risk in the position of laser cutter op-
erator, which was performed by the method of occu-
pational safety analysis. According to this method, the
occupational risk is determined based on two param-
eters, namely: consequences and probability of them,
where the probability of consequences is the sum of
three factors: the frequency of the hazard, the probability
of the event and the limitation of the possibility to avoid
damage [24].
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Occupational safety issues that occur in the work-
place are issues that companies should consider when
improving their health and environmental awareness
activities [13]. There are many methods in the literature
with various justifications for identifying priorities of
hazards according to their risk level and for mitigating
their consequences. In the study of M. Giil and M.F. Ak,
a new model of occupational risk assessment is de-
veloped by combining two well-known multicriteria
decision-making methods, called the best and worst
method (BWM) and multi-attribute ideal real comparative
analysis (MAIRCA) in a fuzzy environment. The suggested
model is distinguished from other similar models in three
aspects. First, it considers the severity of the hazard and
the associated risk in terms of risk to humans and the
environment. Second, it applies fuzzy BWM (F-BWM) to
estimate the comparative significance of three risk fac-
tors called “probability, frequency and severity” of the
conventional Fine-Kinney method. Thirdly, it applies
fuzzy MAIRCA (F-MAIRCA) to rank hazards according
to their risk level using the significance values obtained
by F-BWM. To demonstrate the applicability of the ap-
proach, a case study of a risk assessment in a marble
factory was completed. In addition, several validation
studies are considered in the research, including a com-
parative analysis using fuzzy VIKOR and fuzzy TOPSIS
methods to highlight the reliability of the proposed ap-
proach, and sensitivity analysis is performed according
to various weights of the significance of risk factors [13].

The issues of occupational risks and new ap-
proaches to their assessment are raised in the study by
0. Polukarpov and co-authors [25]. The relevance of this
subject is explained by a wide range of situations that
occur in modern industries and pose a high degree of
risk to employees of the enterprise. The purpose of the
study [25] is to identify new approaches to occupational
risk assessment and to explore various aspects of im-
proving production activities in the context of using new
risk assessment methods. The leading scientific method
in the authors’ research is a combination of analytical
and logical approaches to the complex problems intro-
duced in the subject of this study. The main results of this
study are to identify new, efficient methods for assessing
the risk of occupational accidents and to estimate the
level of occupational accidents in Ukrainian enterprises
in 2020 and several previous years. Prospects for further
study in this regard introduce a methodology for assess-
ing the real level of occupational risks in the production
sphere to reduce the total number of risk situations for
employees of modern industrial enterprises occurring in
the course of their work. The applied significance of the
study by A. Polukarpov and co-authors is the possibility of
the further practical application of the results obtained
to establish a foundation for the safe performance of
professional activities by employees of enterprises and
organisations operating respectively in various fields
of economy, and industry. production. Identification of
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various aspects of occupational risk assessment in dif-
ferent fields contributes to the elimination of such risks
and prevents their occurrence in the future [25].

The issue of limited access to the method of bio-
logical factors assessmentis considered by L. Biktasheva
and N. Vadulina. Notably, the impact of the biological
factor is underestimated in some occupational groups.
The assessment of the biological factor is based only on
the current methodology for conducting a special as-
sessment of working conditions, which determines the
hazard class for microorganisms-producers according
to the excess of their maximum permissible concentra-
tion in the air of the working area. For pathogenic mi-
croorganisms, the hazard class is determined according
to the Classification of biological agents by pathogenicity
groups. In both cases, the occupational risks of work-
ers in contact with the biological environment are not
considered. In the study [26], additional risk factors
of biological agents were identified, which, according
to the authors, will help to better assess the biological
factor, without avoiding various biological risks. Such
an assessment of the biological factor will allow more
accurately determining the class of working conditions
of workers. It is proposed to improve the methodology
for assessing biological factors, which considers the
occupational risks of sewage treatment plant workers
and the calculation of their occupational risk index by
the Fine-Kinney method. At the end of the study, it was
concluded that it is expedient and necessary to consider
occupational risks in the methodology for assessing
biological factors. Such accounting will allow more ac-
curately determining the class of working conditions for
the underestimated separate professional group of work-
ers of treatment facilities [26].

In general, a risk assessment should, if possible,
identify risks that can be reduced. In many cases, this
purpose may be unattainable, but it must be established
at all times. Fully consider those hazards that do not re-
quire additional measures (e.g. ladders or hand tools
that are properly designed and controlled). However,
the possible exceptional or specific uses should not be
ignored. For example, if you have to lift or lower very
heavy loads or if hand tools are used to handle stone,
a more detailed risk assessment is recommended. It is
essential to identify risks that are well known and for
which control measures can be implemented quickly.
And, in addition, demonstrate where to perform a more
comprehensive assessment and, if appropriate, use more
sophisticated methods.

Conclusions

Improving the state of occupational safety and health
requires improvement of the principles of occupational
safety and health management. The assessment of the
risk to the life or health of workers from the economic
activity for each type of activity should be determined
as the product of the probability of one accident per




year and the probable number of lost working days per
employee during the year. In the process of the study,
it was determined that the workplace risk assessment
should be updated whenever changes are expected in
the company that may change the risk status, for ex-
ample, new processes, new equipment, new materials,
changes in the organisation of work or the working
environment.

It is demonstrated that risk assessment consists
of the following steps: identification of hazards, identi-
fication of workers (or other persons) who may be at
risk, and assessment of the relevant risk, i.e. qualitative
or quantitative consideration of the possibility of elimi-
nating the risk. If the risk cannot be excluded, measures
should be implemented to decrease it. Risk assessment
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should be performed for all workplaces, which can be
classified as follows: stationary establishments such as
offices, schools, factories such as construction, docks,
shipyards, and mobile work. It was identified that ac-
cording to the International Labour Organisation, the
correlation between the total number of accidents at
work and deadly accidents at work in Western Europe
can be estimated at one thousand.

The literature review identified that risk assess-
ment should be developed and used to assist employers
or managers. It is necessary to identify hazards in the
workplace and assess the risks associated with these
hazards to determine what measures should be im-
plemented to protect the health and safety of workers,
with proper compliance with legal requirements.
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Ouinka npodeciiHux (BUpOOGHUYMX) PU3UKIB: HOBI MigxoAH,
YA,0CKOHAJIEHHS, METO0JI0Tis
Osekciu IropoBuy Ilosykapos, Hatasiss AptypiBHa [IpaxoBHiK,
0pii OnekcinioBud [Mosykapos, JIroamuiaa OnekciiBHa MiTioK, [71i6 BikTopoBuy leMmuyk

HanioHasbHUM TeXHIYHUU YHIBepCcUTeT YKpaiHU
«KUIBCBbKUY NOJIITEXHIYHUN IHCTUTYT iMeHi Irops CikopcbKoro»
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AHomayis

AKTya/lBHICTb NpeACTaBJEeHOT0 AOCHiI/P)KeHHA 3yMOBJIEHO THM, L0 CydyacHa Jiep>KaBHa MOJIITUKA KOHTPOJIIO Ta
HarJsy, 30KpeMa MNpoMHUCJI0BOI 6e3MeKH, CIpsiIMOBaHa HAa BUSIBJIEHHS Ta 3ano6iraHHs NOPyIleHb Cy6 EKTaMHU
roCroZapchbKoi Misi/IbHOCTI JIOMYCTUMOTO PiBHS HeGe3NeKW MJis JloJeld Ta AOBKiLIA. MeTow mpeacTaBJeHOTO
JOCTIKeHHS € aHauTi3 mpodeciiHUX PU3HUKIB HA MiATIPUEMCTBAX, a TAKOXK BUBYEHHSI HOBUX MiZIX0/1iB, METO/0JIOTii
Ta MOLIYK UIAXIB 11[0/10 BAOCKOHAJIEHHS OLiHKM mpodeciiHUX PU3UKIB Ha BUPOOGHUIITBAX. MeTo/[0/10TiYHa OCHOBA
JOCJIiPKeHHA I'PYHTYETbCA Ha NIOEAHAHHI PI3HUX 3ara/lbHOHAyKOBUX METO/iB HAYKOBOTO Ii3HAHHA: aHaJli3y Ta
cuHTe3y iHpopMallii, NopiBHAJBHOTO METO/Iy, @ TAKOXK MeTO/iB iHAyKuii Ta Aeaykil. [losiniieHHs cTaHy 6e3MEKH
mpalli noTpebye BIOCKOHATIEHHS 3aca/, YIIpaBJIiHHS 0XOPOHOI0 nparii. Takox Heo6Xi/THO MPOBOJUTH OI[iHKY PU3UKY
JUISI )KUTTS ab0 3[]0pOB’sl MPaIiBHUKIB BiJi rOCIOAAPCHKOI AiS/IbHOCTI Ta BU3HAYATH 1i K JJOOYTOK UMOBIpHOCTI
OJIHOTO HELAaCHOTO BUIAJKy Ha pik i iMOBipHOI KiZbKOCTI BTpaueHUX po6OYMX JHIB Ha OJJHOrO MpaliBHUKA
MPOTSATOM POKY. Y Ipo1eci 0C/TiKeHHSI BU3SHAYEHO, 110 OI[iHKY PU3UKiB Ha po6040OMYy Miclli Tpeba nepeoljiHioBaTH
110pasy, KoJI1 O4iKyHThCsl 3MiHM B KOMITaHii, ki MOXKYTb BIVIMBATH Ha piBeHb 6e3MeKH, HalpUKJIaJ, HOBI IPOIieCH,
HOBe 06J1a/iHaHHA, HOBI MaTepiany, 3MiHM B opraHisariii npari a6o y BUpoGHHYOMY cepeloBULL. 3'ICOBAaHO KPOKHU
MPOBeJIEHHsI OL[iHKU PU3UKY, BUSIBJIEHO 3aCO0M YCYHEHHs YU 3HIDKEHHS PU3UKY. [loka3aHo, 110 OLiHKA PU3UKY
MOBHHHA O6yTH po3po6JeHa Ta BUKOPHUCTAHA JJisl JOIOMOTH po60TOaBLsAM ab0 KepiBHUKAM, i MiIKpecIeHo,
0 mic/Is BUSIBJIEHHSI PU3UKIB Ta HeOe3NeK HeoOXiTHO BXXUTH BiJITOBIIHUX 3aXO0/iB 3 HAJIEXKHUM JOTPUMAHHAM
BUMOT 3aKOHO/IAaBCTBa. [IpakTHUYHE 3HAaUeHHS IPe/ICTaBIEHOTO JOC/i/PKEHHS MOJISITA€ B TOMY, 1110 BOHO MOXe Oy TH
BUKOPHCTaHe SIK Ha ITPaKTHL, TaK i /11 BUBYEHHs Teopii oLiHku mpodeciiHUX PU3UKIB Ha MiJIPUEMCTBAX
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divided into several groups: alternative acts (collection, receipt, modification, destruction,
etc.), collected acts (violation of secrecy/prohibition, use), synonymous acts (distribution,
disclosure, provision of access, transmission). The alternative acts of “collection” and
“possession” have been identified as preparatory to “disclosure” if there is a corresponding
purpose for the disclosure of the collected information, and, thus, they cannot be included
in the criminal law content of the act of “disclosure” itself. It has been established that
the existence of two mutually exclusive (related) legal elements of criminal offences -
wrongful acquisition of information (a “truncated element” which does not give legal
significance to further actions of storage, dissemination or other use of information) and
disclosure (by a person who has lawfully acquired the information) - may be promising
by addressing the relevant technical and legal deficiencies. The “disclosure” of relevant
information has been demonstrated to constitute a “violation of secrecy” and a “violation
of the prohibition on using information”, but such definitions should not be used in the
text of the criminal law due to their lack of specificity. Established that the content of the
concepts of “disclosure”, “spreading”, and “dissemination” of information is identical. The
study is recommended for use in improving Ukraine’s criminal law and for law enforcement
officials in qualifying
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Introduction

The level of functioning of the legal system in any state
depends on both the improvement of the mechanism
of legal regulation and the mechanism of law enforce-
ment. Accurate translation of normative provisions
into specific subjective rights and legal obligations,
determining the grounds for criminal prosecution of a
person is one of the guarantees of the rule of law. The
central place among the means that will contribute to
this is the legal technique. In particular, many disposi-
tions of articles of the Special Part of the Criminal Code
of Ukraine (hereinafter - the CCU) [1] refer to various
infringements of information: “unlawful .... distribution
of confidential information about a person” in part 1 of
Article 182 of the CCU; “illegal disclosure, transfer or
provision of access to insider information” in part 1
of Article 232-1 of the CCU; “illegal destruction”, “ille-
gal alteration” (Article 182 of the CCU), “unauthorised
blocking, interception or copying of information” (Arti-
cle 362 of the CCU), “illegal denial of access to informa-
tion” (Article 171 of the CCU) etc. The legislator does
not propose definitions of these definitions at the level
of the criminal law, which establishes difficulties in law
enforcement - the interpretation of these terms may
lead to misclassification of a person’s actions due to the
wrong definition and resolution of competition, conflict
or other relations of criminal law provisions. These are
the problems that the study is designed to solve.
Aspects of compliance with legislative technique
in terms of the normative establishment of criminal of-
fences of disclosure of information with limited access
have been considered in the works of many Ukrainian
scholars. Thus, O.H. Semeniuk, in his monograph “Prob-
lems of Protection of State Secrets: Criminal Law and
Criminological Aspects” (2017), analysed the correlation
between the definitions “disclosure” and “transfer” of
state secrets [2]. In addition, O.V. Sosnina in her PhD the-
sis “Criminal Liability for Violation of Privacy” (2017)
explored terminological flaws in the dispositions of Ar-
ticle 182 of the CCU [3], and L.V. Yedynak in the PhD the-
sis “Comparative Characteristics of Criminal Liability for
Breach of Secrecy of Correspondence, Telephone Con-
versations, Telegraph or other Correspondence Transmit-
ted by Means of Communication or Computer, under the
Laws of Ukraine and the Republic of Poland” (2021) -
similar problems under Article 163 of the CCU [4].
Analysis of individual concepts used in Article 232-1 of
the CCU is contained in the collaborative publication of
A.A. Dudorov, D.V. Kamensky “Insider Information and
Criminal Law: From American Realities to European
Perspectives” (2019) [5]. However, these studies con-
cerned the provisions of criminal legislation on specific
types of restricted information. A definite level of gen-
eralisation of technical and legal shortcomings of the
description of the act can be identified in the study by
T.Yu. Vyslotska, “Criminal Law Protection of Secrets in
Ukraine” (2018) [6], but it lacks detail and specificity.
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However, to ensure the consistency of criminal
law, a comprehensive study of the relationship between
all the terms used in criminal law regarding the “disclo-
sure” of information with limited accessibility is neces-
sary, which the author has conducted for the first time
and the results of which are highlighted below.

The purpose of the study is to perform a compar-
ative legal analysis of the normative regulation in the
criminal law of the manifestations of disclosure of re-
stricted information and related terms for the technical
and legal improvement of the CCU. To achieve the pur-
pose of the study the following objectives were accom-
plished: the system-structural analysis of tangential
transversal and local definitions of the current criminal
law and their division into groups was performed, the
lexical meaning of the analysed Ukrainian words was
determined, the content of correlative terms in the sci-
entific literature was studied, the specific features of li-
ability for disclosure of information with limited access
were identified.

The scientific originality of the results is that the
research is the first attempt to comprehensively, using
modern methods of cognition, considering the latest
advances in criminal science to develop conceptual
ways of further development of the text of the criminal
law of Ukraine in terms of using the term “disclosure”
and related concepts.

Results and Discussion

The problem of defining the concept of disclosure [TP. - as
a method of committing a crime] is complicated by the
inconsistency of terminology, as different definitions are
used in scientific sources, such as “spreading”, “distribu-

tion”, “disclosure”, “announcement”, “communication”,

“acquaintance”, “transfer”, “provision” and “leakage” of
information, which requires etymological interpretation
of the said terminology [7, p. 106]. Thus, scientists ap-
propriately note that such terms as “sale”, “transfer”,
“distribution”, and “spread” of specific items or infor-
mation should be unified [8, p. 150]. Such a problem
at the scientific level is caused by technical and legal
shortcomings of the criminal law, although the termi-
nology of the Special Part of the CCU should be distinc-
tive, precise, readable, and comprehensive, which is
achieved primarily by the correct use of words, according
to their specific meaning [9, p. 48].

Instead, in none of the 11 cases (Articles 132, 145,
159, 168, part 2 of Article 209-1, Article 231, Article 232,
part 1 of Article 422, Article 328, Article 381, Article 387
of the CCU [1]) the use of the term “disclosure” as a de-
scription of an act in the text of the criminal law does
not provide its definition and does not provide a list of
acts that should be considered disclosure. In addition,
this definition is used along with similar terms (distri-
bution, spreading, transferring, providing access, etc.).
Consider the correlation of the content of all related
terms with “disclosure”.




1. Alternative actions: collection, acquisition, alteration,
destruction

The legislator, along with the term “disclosure”, uses
other terms to denote related (sometimes alternative)
acts that denote unlawful behaviour in handling re-
stricted information: collection, acquisition, alteration,
destruction, etc. In particular, part 1 of Article 132 of the
CCU states: “Disclosure ... by an auxiliary employee who
has independently obtained information ... of informa-
tion about the medical examination ..” [1]. At the level
of this legal composition of the criminal offence, the leg-
islator clearly distinguishes between such acts as dis-
closure and obtaining information, and the latter in
time precedes the disclosure. According to Article 231
of the CCU, a person who has committed intentional ac-
tions designed to obtain information constituting a com-
mercial or banking secret, with the purpose of disclosure
or other use of this information, although the title of the
research indicates “collection”, shall be criminally lia-
ble. Thus, the legislator uses several different terms to
denote the same concept - an act that may precede dis-
closure - collection (an imperfect form of the verb); ob-
taining (a perfect form of the verb); actions designed to
obtain (emphasising the incompleteness of the process
designed to achieve a result).

An intermediate conclusion should be drawn that,
at present, such actions are inherently preparatory to
the “disclosure of information” if there is an appropri-
ate purpose to publish the collected information. Thus,
they cannot be included in the criminal law content of
the act of “disclosure” but should be assessed as prepa-
ration for disclosure of information, and, accordingly,
qualified concerning part 1 of Article 14 of the CCU. An
exception is the existence of a distinct legal structure of
the criminal offence of “collection” (for example, under
Article 231 of the CCU), which may be established, in
particular, by providing an appropriate alternative act
in the relevant provision (the current CCU does not
provide such an example). A similar conclusion can be
reached regarding the illegal storage of restricted in-
formation (Article 182 of the CCU). However, as noted
above, it would have been far better to have two mu-
tually exclusive (related) legal elements of criminal of-
fences - misappropriation of information (a “truncated
element” which does not provide legal significance to
further acts of storing, disseminating, otherwise using
information) and disclosure (by the person who lawfully
obtained the information).

Other types of unlawful handling of restricted
access information include “unlawful destruction”, “un-
lawful alteration” (Article 182 of the CCU), “unautho-
rised blocking, interception or copying of information”
(Article 362 of the CCU), “unlawful denial of access to
information” (Article 171 of the CCU), “non-provision of
information” (Article 232-2 of the CCU), “provision of de-
liberately false information” (Articles 222, 351 and 351-1
of the CCU), “deliberate submission of false information
or untimely submission of information” (Article 376-1 of
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the CCU) and others. These actions are not included in
the criminal-law content of the concept of “disclosure”
either, as they are essentially designed to accomplish
quite different unlawful purposes, not related to the vio-
lation of the restricted access to information regime.

1. Collective acts of “violation of secrecy/prohibition’,
“usage”

In addition, at the level of criminal law, there are “gen-
eralised” terms that may cover criminal offences of dis-
closure of information (“violation of secrecy”, “unlawful
use”, “violation of the prohibition of use”). Thus, the
disposition of part 1 of article 159 of the CCU states:
“Deliberate violation of the secrecy of the vote during
an election or referendum, which resulted in the disclo-
sure of the content of the will of a citizen who voted in
an election or referendum”. Considering the contents of
the disposition, one can argue that disclosure is a man-
ifestation (type) of violation of secrets (in the case of
Article 159 of the CCU only, but this cannot be extended
to all cases of “violation of secrets” under the CCU (Arti-
cles 163, 397 of the CCU).

These definitions, due to their lack of specificity,
not only give rise to problems in their application in
practice but cause lively discussions about their content
in the scientific literature. For example, D.Yu Kondratov
notes that the act under Article 163 of the CCU consists
only ofillegal acquaintance with the content of the rele-
vant information. Further actions regarding the storage,
disclosure, publication, and use of information obtained
as aresult of illegal acquaintance are more socially dan-
gerous and therefore go beyond the objective side of
Article 163 of the CCU of 2001 [10, p. 125], and the fact
of correspondence [10, p.131]. Instead, according to
S.Ya. Lykhova, the provision contained in Article 163 of
the CCU should be considered special to the provision
contained in Article 182 of the CCU [11, p. 34]. A similar
opinion is expressed by Yu.l. Demyanenko [12, p. 18],
T.Yu. Vyslotska [6, p. 81], and O.P. Horpyniuk [13, p. 127].
In this context, .V. Yedynak notes humorously that the
validity of this decision [TP. - the use of the term “vio-
lation”] is questionable, although the decision itself is
logical as if the criteria and boundaries of the protected
secrets are not clearly outlined in Article 163 of the
CCU, it is difficult to expect certainty in socially dangerous
actions [14, p. 151].

In the author’s opinion, the position of scientists,
who believe that according to Article 163 of the CCU of
2001, one of the types of acts (ways of secrecy violation)
is the transfer of information, cannot be unequivocally
rejected, as in this case the secrecy regime is violated.
However, to this extent, Kondratov’s opinion is valid, as
the author associates the criminal prohibition with the
relevant provisions of civil law and therefore concludes
that the “violation of secrecy” occurs as soon as the sub-
ject of the criminal offence becomes aware of the con-
tent of the secret information.
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However, the author of the research has a slightly
different position. Thus, “violation of secrecy” means
that an external party becomes acquainted with its con-
tent, i.e. the secret nature of the information is negated.
However, this person may be not only the subject of the
criminal offence but the recipient (the person to whom
the subject of the criminal offence discloses this informa-
tion), and, therefore, it may consist not only of acquain-
tance (possession) of this information but its disclosure.

A similar conclusion can be made considering
the content of “violation of secrecy” under Article 397
of the CCU. This provision is designed to guarantee the
right to secrecy in the provision of legal assistance. The
parties to the relevant legal relations are the client and
the advocate, and the subject of secrecy may be both in-
formation about the client and the content of the advo-
cate’s advice, consultations, explanations, documents
compiled by the lawyer, etc. The relevant information
may become legally known (without violating the re-
gime of attorney-client privilege) to unauthorised per-
sons (for example, employees of the central executive
body implementing the state policy in the field of pre-
vention and counteraction to legalisation (laundering)
of proceeds of crime, terrorist financing and financing
weapons of mass destruction proliferation in case of no-
tification of an attorney about the financial transaction
by part 7 Article 22 of the Law of Ukraine “On Advocacy
and Lawyering Activity”) [15]. However, if the relevant
subjects of the criminal offence disclose the informa-
tion entrusted to them to persons outside the regime
of protection of the attorney-client privilege or not for
the purposes defined by law, it will be a violation of the
attorney-client privilege in the form of disclosure.

Schematically depict the logical scope of “violation
of secrecy” and “disclosure” (Fig. 1).

Violation of secrecy

Figure 1. Correlation of the terms “violation
of secrecy” and “disclosure” in the criminal law
of Ukraine

An additional argument for this position could
be the fact that, according to the disposition of part 1 of
Article 159 of the CCU, disclosure is the only (criminally
punishable) way of violating the secrecy of the vote.
Thus, K.P. Zadoya notes that on the objective side of the
criminal offence under part 1 of Article 159 of the CCU,
is committed by violating the secrecy of the vote during
elections, committed in the only way defined by law - by
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disclosing the content of the will of the citizen, which
should be understood as bringing the guilty party to the
attention of at least one other personal information about
the content of the will of the victim, committed against the
will of the latter. Not qualified under part 1 of Article 159
of the CCU case when a person against the will of a citizen
who took part in the elections, learned about the content
of their will but subsequently did not disseminate this in-
formation [16, p. 92]. In addition, notably, technically, this
behaviour indicates a violation of the secrecy of the vote
due to the legislative will it is not criminalised (unlike
similar behaviour under Article 163 of CCU).

In general, the construction of the act as a “viola-
tion of secrecy” is unsuccessful, as it is not clear which
type of encroachment the legislator is referring to -
whether it is referring to acquaintance information or
its disclosure to third parties etc. In the author’s opin-
ion, such wording should be excluded from the titles
and dispositions of the relevant articles (Articles 159,
163, 397 of the CCU) as legally unspecific, replacing
them with one or more specific types of encroachment
on information: collection/acquaintance/possession
or disclosure, etc. Therewith, such wording should be
excluded from the titles of research if there is only one
type of encroachment. However, if there are several of
them (for example, collection and disclosure), it is per-
missible to use such a phrase at the level of the title of
the article to save the language in criminal law.

The above conclusion coincides with the posi-
tion embodied in Section 7.5 “Crimes and misdemea-
nours against the promotion of justice and law enforce-
ment agencies” of the Draft CCU [17], as the current
wording of Article 397 of the CCU in terms of violation of
secrecy was replaced by “disclosure of lawyer secrecy”:
“A party who, being obliged to the secrecy of attorney,
exposed it - has committed a misdemeanour.” But the
current wording of part 1 of Article 159 of the CCU, un-
fortunately, has not yet undergone similar changes to
the draft of the CCU: “A person who violated the secrecy
of voting during an election or referendum, which was
expressed in the disclosure of the contents of the will of
another voter or referendum participant - has commit-
ted a misdemeanour” (Article 4.11.14 of the draft CCU),
as in Article 163 of the CCU.

Regarding the definition of “violation of the pro-
hibition to use” (part 1 Article 232-1 of the CCU), it is the
author’s opinion that it includes disclosure of insider in-
formation, since the corresponding provision in Article
146 of the Law of Ukraine “On Capital Markets and Or-
ganized Commodity Markets” [18] explicitly states the
prohibition to transfer insider information or provide
access to it to other persons, except for the disclosure
of information in the performance of professional, em-
ployment or official duties and other cases provided for
by law. In addition, it concerns the execution of trans-
actions and providing recommendations on financial
instruments in respect of which the person has insider
information until the disclosure of such information.
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The last two manifestations are not a disclosure of
information in the literal sense, furthermore, the first
type of behaviour is criminalised under part 2 of Article
232-1 of the CCU). But, again, the construction of “vio-
lation of the prohibition on use” is vague, it would be
much better to specify two alternative acts “disclosure
of insider information” and “providing advice on finan-
cial instruments for which it holds insider information”.

Thus, in the author’s opinion, disclosure of the
relevant information is a manifestation of a “violation
of secrecy” (Article 159 of the CCU) and a “violation of
the prohibition of the use of information” (Article 232-1
of the CCU) but it is not desirable to use such terminology
in the text of the criminal law.

From the analysis of the description in the crim-
inal law of the legal composition of the criminal offence
under Article 231 of the CCU, it is evident that the leg-
islator defines disclosure as a type of information use.
In addition, this approach is supported in the scientific
literature. Thus, O.E. Radutny observes no distinctions
between using in the form of disclosure (Article 321 of
the CCU) and disclosure (Article 232 of the CCU) at the
level of objective signs of a crime [19, p. 133], their dis-
tinction is made considering the legality of the grounds
for the subject’s awareness of secret information under
Article 232 of the CCU [20, p. 10]. The opinion on rec-
ognition of disclosure as a type of use is supported by
S.0.Kharlamova in her dissertation research [21, p. 12].

Instead, at the level of Article 182 of the CCU, the
legislator has already used two alternative concepts of
“usage” and “spreading”, which results in the opposite
conclusion of the relevant scholars - the dissemination
of information is not a manifestation of its use but refers
to its distribution. Thus, O.V. Sosnina argues that in the
disposition of Article 182 of the CCU all alternative ways
of committing actions that constitute the objective side
are indicated exhaustively, and the lexical interpretation
of the term “dissemination” coincides with the interpreta-
tion of the term dissemination and disclosure [3, p. 104].

This distinction in the researchers’ conclusions
is again due to deficiencies in the legislative technique
of the criminal law, in which various terms are used to
describe acts, the content of which is not specified and
harmonised, and which in various situations are used
with different meanings (have different contents at the
level of different legal elements of criminal offences).

Interestingly, regardless of the context (disposition
of part 1 of Article 182 of the CCU), 0.V. Sosnina states a dif-
ferent opinion - using is not possible without disclosure.
As an example, the researcher cites the situation when the
content of information is brought to its legal holder. She
considers these actions illegal and obviously pursue an
illegal purpose (for example, blackmail) [3, p. 104-105].

Particularly interesting in this context are the
constructions of “transactions involving the use of in-
formation” (part 2 of Article 232-3 of the CCU) and
“provision of recommendations based on information”
(part 1 of Article 232-2 of the CCU).

While supporting the opinion that disclosure is a
type of use, and, thus, rejecting the assertion that any
use is inherent in the disclosure of information (along
with the latter, it could be the provision of advice in secrecy,
without disclosure of the content, the performance of
transactions with acquired knowledge, which does not
involve the disclosure of information to outsiders), the
author still considers “usage” a rather vague terminology
for criminal law use.

3. Synonymous acts of “disclosure’, “distribution’,
“spreading’, “providing access’, “transfer”

0.M. Musychenko emphasises the prohibition in crimi-
nal law to use synonyms to denote a similar concept, phe-
nomena that have various shades of meaning (so-called
ideographic synonyms). Among them, in her opinion,
should be chosen the one that has the most common
meaning in the language and conveys the most precise
meaning [22, p. 137].

Thus, at the level of criminal law, there is no clear
distinction between the definitions of “disclosure” and
“transfer” (Article 114, part 1, and Article 330 of the CCU),
“distribution” (Article 114-2, part 1, Article 182 of the
CCU), “spreading” and “providing access” (Article 232-3 of
the CCU), “provision” (Article 256, part 1, of the CCU)
and “dissemination” (Article 361-2 of the CCU). How-
ever, the issue must be answered as to whether this
distinction is reasonable and required for criminal law
since, in essence, all these acts involve the transfer (or
potential transfer) of information from the subject of the
criminal offence to an unauthorised person.

Consider the lexical meaning of the relevant words,
the specifics of using the relevant terminology in the
regulatory legislation, and their criminal law content
about the relevant legal offences. According to the
Great Dictionary of the Modern Ukrainian Language “to
provide” - to allow using something [23, p.709], “to an-
nounce” - to expose, to make known, to disclose some-
thing [23, p. 826], “to transfer” - to give, to hand some-
thing, toinform, toinform[23,p.906], “todistribute” -to
distribute to many, to spread [23, p. 1098], “disclose” -
to make public, to make known [23, p. 1238], “disclose” -
to make available, to make known [23, p. 1247], “dis-
tribute” - to spread, to transfer [23, p. 1257-1258].
Thus, the authors of the dictionary use the verbs dis-
close and disclose as synonyms, and spread, distribute
and transfer. In addition, note that the verb to disclose
is explained through the noun “access”. According to
the Practical Dictionary of Synonyms of the Ukrainian
Language, synonyms are to disclose and disseminate,
publish, distribute, transfer [24, p. 388, 394].

Therewith, it is impossible not to notice the
specific feature of the verb “to disclose” - it is used
exclusively for particular data (information). Instead,
the words “transfer”, “provide”, “disclose”, and “dissem-
inate” can refer to actions about objects or intangible
objects (e.g., to disclose cards, pass a baton, give signif-
icance, spread a smell, etc.) If the last words are used
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in the information context, then all these concepts will
mean the transfer of particular information to another
person(s).

Earlier, the author of this research performed a
terminology analysis of the provisions of regulatory law
in the field of information protection, and here are its re-
sults. There is no absolute uniformity of terminology -
a total of seven distinct words and phrases are used in
the regulatory legislation to denote relevant unlawful
behaviour in the relevant field (disclosure, transmis-
sion, violation of secrecy, distribution, communication,
unauthorised acts), of which the terminology of disclo-
sure is used most frequently (66.67%). As for the des-
ignation of legitimate cases of disclosure of information
with restricted access, nine different words are used
(violation of secrecy, publication, edition, provision,
transfer, distribution, disclosure, dissemination, prom-
ulgation), of which the most common are provision and
edition (23.81% in total) [25, p. 170]. The term “dis-
closure” is used to refer to lawful conduct in only three
cases. Therewith, in appropriate cases, this term is used
to identify unlawful conduct (secret of pre-trial investiga-
tion, commercial secret, secret of private life) [25, p. 170].
It indicates the absence of terminological distinction
between lawful and unlawful behaviour, as it is imple-
mented for other types of information with restricted
access - in 75% of cases [25, p. 170].

As for the criminal law content of the relevant
terms, in general, all these terms denote the transfer
of information with limited access from the subject of
the crime to the addressee (specific or unspecified). A
single law enforcement benchmark is provided in the
Resolution of the Supreme Court in the panel of judges
of the Second Trial Chamber of the Cassation Criminal
Court of 17 July 2019 in Case No. 725/4771/17 (pro-
ceedings No. 51-9459km18) [26] regarding the distinc-
tion between “sale” and “disclosure” as forms of the
act under Article 361-2 of the CCU. The Supreme Court
notes that the unauthorised sale of restricted informa-
tion should be understood as a paid or free transfer to
at least one person who does not have access to this in-
formation, and distribution - as placement in an AS or
computer network with free access to it or other actions
that establish free access to it to an indefinite number
of persons. Such conclusions are at least inconsistent
with the content of parts 5 and 6 of Article 212-6 of the
Code of Administrative Offenses [27], where the adjec-
tive free of charge is used for distribution and not for
sale (it is precisely about the distinguishing feature, as
all other signs of administrative offences under part 5
of Article 212-6 and part 6 of Article 212-6 of the Code
of Administrative Offenses are identical).

A slightly different distinction is made by
D.S. Azarov: “Dissemination covers paid and gratuitous
transmission of this information, while sale covers
only paid transmission; dissemination consists of the
transmission of information to an indefinite, unlimited

Law. Human. Environment. 2022. Vol. 13, No. 2

number of persons, while sale covers both one person
and a significant number of them” [8, p. 149].

Both definitions are not flawless, as sale, as a gen-
eral rule, does not mean gratuitous behaviour in criminal
law, nor can it refer to an indefinite circle of persons,
as it is a criminal transaction in which the parties are
more or less identified with each other. Thus, even if a
person has posted the obtained information on a spe-
cific Internet platform, which provides paid access to
it for third parties, such users can be identified at least
based on their authorisation on the platform, or even in
case of non-cash transfer of funds (if the payment comes
to the subject of the criminal offence personally from
them, and not from the platform itself). Theoretically,
there may be a case when authorisation is not required,
and payment is not made explicitly - in this case, the
identification of the addressee is difficult, but at least the
subject of the crime is aware of their number, given the
correlation between the price for information and the
amount of money received. The crucial thing that both
definitions agree on, however, is that dissemination is
only possible to an indefinite, unlimited number of peo-
ple. In the author’s opinion, such meaning is given to
the concept of “distribution” considering the necessity
to distinguish these actions from “sale”. If the legislator
had used only one term, it would have referred to both
a specific addressee and an indefinite circle, that is, the
definition would be identical to disclosure.

The same conclusion applies to the correlation
of “disclosure” with “dissemination”. O.P. Horpyniuk’s
statement that disclosure is a narrower concept is in-
correct, as it implies that the receiver is aware of the
content of the information that is disclosed to them
(“dissemination” is an action as a result of which infor-
mation becomes known to an indefinite number of per-
sons). As noted above, the definition of “dissemination”
stated in paragraph 15 of the Resolution of the Plenum
of the Supreme Court of Ukraine of 02/27/2009 No. 1
“On Judicial Practice in Cases of Protection of Dignity
and Honour of an Individual, and Business Reputation
of an Individual and Legal Entity” [28] is based on the
coincidence of its content with disclosure (both to a
specific addressee and an indefinite circle).

Thus, the real correlation of the identity of the
content of the definitions “disclosure”, “dissemination”,
and “distribution” can be depicted graphically as fol-
lows (Fig. 2). Once again, emphasise the artificial na-
ture of the distinction between “distribution” and “sale”
under Article 361-2 of the CCU, which is not solved by
giving synonymous definitions various meanings. In
addition, in the author’s opinion, the term “sale” should
not be used at the level of dispositions of the criminal
law provisions of the Special Part of the CCU, which de-
note the disclosure of restricted information, since it
is impossible to offer an alternative to it, which would
denote a free transfer (except for such literal word-
ing). Better to use a mercenary motive as a qualifying
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feature. In such conditions, proving the criminal offence
would be simplified - the court would not additionally
have to establish the transfer of funds but would only
have to prove a self-serving motive.

disclosure =
spreading =

distribution

Figure 2. Correlation of the definitions “disclosure”,
“spreading” and “distribution” in the criminal law
of Ukraine

When analysing the terms “disclosure” and
“transfer” O.H. Semeniuk notes that if the term “trans-
fer” can be attributed to the communication of any
information [TP. - and not only information], then “dis-
closure” is more suitable for the announcement of clas-
sified information. That is, the definition of “transfer” is
broader in its content and includes actions to “disclose”
information [2, p. 161]. Thus, in the text of the CCU
“disclosure” is used only concerning information, while
“transfer” refers to encroachment on human freedom
(for example, Article 149 of the CCU), property (for ex-
ample, Article 189 of the CCU), items withdrawn from
civil circulation (for example, Article 263 of the CCU),
etc. and “provision” (Article 159 of the CCU - election
ballot; Article 210 of the CCU - budget loans; Article 256
of the CCU - premises, storage facilities, vehicles, etc.)
This feature again should be relevant when deciding on
one of these terms.

However, comparing these terms in the con-
text of the dispositions of Articles 111, 114, 328 of the
CCU, O.H. Semeniuk notes that this discrepancy in the
content of these concepts does not matter, since in the
commission of all these acts is performed “notification”,
“disclosure” of information of the same category -
constituting a state secret [2, p. 161]. In addition, the
author believes that the concept of “disclosure” more
accurately reflects the nature of the event, which is as-
sociated with the leakage of information, and therefore
proposes to abandon the simultaneous use of the two
terms, leaving only disclosure [2, p. 162].

In the author’s opinion, in the context of the dis-
positions of Articles 111, 114, and 328 of the CCU, the
transfer of information necessarily involves a specific
addressee identified by the subject of the criminal of-
fence (for example, a foreign state), disclosure, there-
fore, may be targeted at an indefinite number of per-
sons (the public, humanity, etc.), but it may involve a
specific third party, as mentioned above. Considering
the above, the real correlation of “transfer” and “disclo-
sure” can be graphically depicted as follows (Fig. 3):

disclosure

transferring

Figure 3. Correlation of the terms “disclosure” and
“transfer” in the criminal law of Ukraine

However, the considerations of O.H. Semeniuk are
consistent with each other, as the author, along with re-
placing the term “transfer” with “disclosure”, proposes to
abandon the criminality of acts under Articles 111 and
114 of the CCU related to the acquisition and transmis-
sion of classified information only to a special addressee - a
foreign state, foreign organisation or their representa-
tives, and to protect information from any outside in-
fluence, regardless of who is the customer of such infor-
mation or its final addressee [2, p. 155]. The researcher
explains this by the fact that even at the current initial
stages of the development of information society, when
the emergence of the Internet and the development of
modern technologies do not exclude the possibility of ob-
taining state secrets remotely, and information technology
allows going beyond conventional structures and forms of
communication within one state, it becomes obvious that
conventional standpoint on the necessity of protecting
classified information only from foreign states, organisa-
tions and their representatives is outdated. Under the con-
ditions of an information society, state secrets outside the
state-controlled sphere of classified activities provide an
opportunity for an unlimited number of users of informa-
tion and communication technologies, regardless of their
nationality and state of residence, to get acquainted with
its contents [2, p. 153-154]. As an example, the author
provides situations of countering international terrorism,
drug trafficking, cross-border and other organised crime,
which require states to expand information exchange, in-
cluding information constituting a state secret [2, p. 154].
According to O.H. Semeniuk, in the period from 2005 to
2016, the Security Service of Ukraine issued 225 per-
mits for the transfer of information constituting a state
secret to foreign countries and their authorised repre-
sentatives. In particular, in 2014, 27 such permits were
issued, in 2015 - 3,in 2016 - 9 permits [2, p. 155]. The
author of the research can neither support nor refute
the above considerations of O.H. Semeniuk, as they go
beyond the purposes of the study - to determine the
general features of all criminal offences - disclosure of
restricted information. However, they outline an interesting
area for further promising scientific developments.

Conclusions

Notably, the willingness of the subject of a criminal of-
fence to convey specific information only to individuals
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or to the entire humanity cannot in itself indicate a dif-
ferent degree of public danger of the relevant act. That
is why all the above actions should be referred to by the
single term “disclosure”. Such terminology (technical and
legal) improvement of the texts of the CCU, and regulatory
legislation, in particular the Criminal Procedure Code of
Ukraine, the Civil Code of Ukraine and the Commercial
Code of Ukraine, will contribute to the implementation
of legal clarity as a component of the rule of law.

The practical significance of the research re-
sults is that they contain clear recommendations for
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“PosrosiomieHHa” iHpopmaliii 3 06MeKeHUM J0CTYIIOM
Ta JOTUYHI TepMiHUA KPUMiHA/IbHOTO 3aKOHY: B3a€EMO3B 130K IOHATh

Timea MocunisHa Ipokomyyk

HanioHanbHui yHiBepcUTeT 6iopecypciB i IpUPOAOKOPUCTYBAHHSA YKpaiHU
03041, By 'epoiB O60opoHy, 15, M. KuiB, Ykpaina

AHomayisn

AxTyanbHiCTh myGJiKamii 3yMOBJIEHO THUM, L0 OAHUM 3 OCHOBHUX YHHHHUKIB HeepeKTHBHOCTI HasIBHUX
KpUMiHa/JIbHO-IPAaBOBUX 3aco6iB 0XOpoHHW iHdopMauii 3 oO6MexeHHM J[JOCTYINOM € HEeJOCKOHAJiCTb TEKCTYy
yruHHOro KpuMiHaibHOro Koziekcy YKpalHM, Ipo IO CBIJYUTb BiJICYTHICTb CUCTEMHOTIO MiJXOAY 3aKOHOJABLS
Jl0 BUKOPHUCTAHHS HOPUAWYHOI KOHCTPYKLil “posrosiomeHHs iHdopmauii”. MeTta mociipkeHHs - 34iHCHUTH
MOPIBHAJIBHO-NIPAaBOBUM aHaJli3 HOPMATHUBHOI persiaMeHTalii B KpMMiHaJIbHOMY 3aKOHI IPOSBiB pO3roJIoleHHs
inpopmanii 3 o6MexXeHUM JOCTYIOM Ta JOTUYHHUX TEPMiHIB 33/ TEXHIKO-IOPUAUYHOTO BJOCKOHAJIEHHS
KpuminaspHOro konekcy YkpalHW. 3azaisd Il JOCATHEHHS BUKOPUCTAHO METOAU CHUCTEMHO-CTPYKTYPHOIO
aHaJli3y, cCeMaHTUYHUH, JOrMaTUYHUH, GOpMaIbHO-JOTIYHUH, @ TAKOXK MeTOo/ kJacudikauii. ¥ ctaTTi po3missHyTo
CNiBBiJ{HOIIEHHS] 3MICTy BCiX TepMiHIB KpHUMiHaJbHOro 3aKOHY, JJOTUYHHUX [JI0 MOHATTS “po3roJioiieHHs”, sKi
YMOBHO IO/Ii/IeHO Ha KiJIbKa I'PyI: aJIbTePHATUBHI AisiHHA (36UpaHHs, 3100yBaHHs, 3MiHa, 3HUILEHH: Ta iH.), 36ipHi
JisiHHA (MOopyIIeHHs TaEMHUIL/3a60pOHH, BUKOPHUCTAHHS ), CHHOHIMIUHI JifiHHSA (OIIKMpPEHHS, PO3MOBCIO/KEHHS,
PO3KpUTTS, HaJaHHA AOCTyIMy, nepeaava). BusHayeHo, 1[0 aJbTepHATUBHI AisHHA “36upaHHA”, “30epiraHHsa”
€ MiAroToBYMMH s “posroJiouieHHs iHpopmanii” B pasi HasgBHOCTI BiJNOBiZHOI METH ONPUIIOJHUTU
3i6paHi BifloMOCTi, a OTKe, BOHM He MOXYTb BKJIIOYATHUCS B KPUMiHa/JbHO-NPAaBOBUM 3MICT caMoro JisiHHSA
“posrosiouieHHs1”. OBrpyHTOBAHO, 1[0 iCHYBAaHHS /IBOX B3AaEMOBHUKJIYHHUX (CYMDKHMX) IOPUAUYHUX CKJIAJiB
KpUMiHa/JIbHUX IPaBONOpYLIEeHb: IPOTHUIIPABHOTO 3aB0JI0/iHHS iHpopMaliieto (“yciyeHuH ckiaz’, AKUH He Ha/la€e
IOPU/IMYHOI0 3HAYEHHS MOJA/IBIINM JisM 100 36epiraHHs, MOMMUPEHHS, iHIIOr0 BUKOPHUCTaHHSA iHpopMariil)
Ta po3roJiolieHHs (0co60to, sika MpaBOMipHO 3aBoJso/iaa iHpopMaliero) — MoxKe 6YTH NMePCIeKTUBHUM IIJISIXOM
VCYHEHHS BiINMOBiJHUX TEXHIKO-IOPUAUYHUX HEJOIiKiB. /loBeieHO, 110 “po3roJionieHHs” BignoBiaHoi iHpopmarrii
€ MPOsIBOM “TIOpYLIEHHS TAaEMHULI”, a TAaKOX “NOpyLIeHHS 3a60pPOHU BUKOPUCTAaHHSA iHPopMalil’, ojHaK Taki
TEepMiHU BUKOPUCTOBYBATH B TEKCTI KPUMIHAJIbHOIO 3aKOHY He BapTO 3 OIVIALY HA IXHI HEKOHKPETHICTh.
YcTaHOBJIEHO, 1110 3MICT MOHATD “po3roJsioueHHs”, “IouMpeHHs” Ta “po3noBcroKeHHs” iHpopMallil - TOTOXKHUM.
JocaigxeHHs peKOMeH/J0BaHO 0 BUKOPHUCTAHHSA Mij, Yac BJOCKOHAJIEHHS KPUMiIHa/JIbHOTO 3aKOHY YKpaiHH, a
TaKOXX JJIs IPaB03acTOCyBayiB MiJ| yac kBasidikanil

Katouosi cnoea: TaemHa iHpopmaunis, posnoBcromkeHHs iHopMalii, 36upanHs iHdopmarii, 3miHa iHdopmalii,
nomrpeHHs iHpopmanii, nepesaya inpopmariii, HaaHHA focTyny Lo iHpopmariil
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Introduction

The subject of domestic violence is not new. Many sci-
entists at one time or another have studied various as-
pects of this phenomenon. Time changes - social rela-
tions change, including the object, subject and purpose
of the study. Thus, the subject of domestic violence re-
mains relevant. In addition, the proportion of scientific
research in this area is increasing, which seems to be
mainly explained by the introduction of amendments to
legal acts, and the change in the consciousness of victims
of these offences - previously, speaking about domestic
violence was shameful and scary for victims, this subject
remained in the shadows, was not sufficiently covered.

The relevance of this study is conditioned upon
the modification of the criminological nature of perpe-
trators of domestic violence, which causes foreign policy
and socio-economic changes in Ukraine and specifically
in the world. The legal literature rightly notes that the
measures to prevent and combat domestic violence are
based on the person who committed it, this is a specific
“starting point” in the study in general.

The issue is especially relevant due to “COVID-19
quarantine restrictions” [1-3]. Thus, even though social
isolation is not the cause of domestic violence, its role
as an additional factor in the growth of domestic violence
is undeniable [4-6].

The issue of the perpetrator of domestic violence
has been studied by several authors. Thus, the study
analysed the Ukrainian dissertations of O. Bespal [7],
M. Kuznetsov [8], N. Lishchuk [9], U. Mytnyk [10] and
others) and scientific research of recent years.

Exploring the issue of socio-demographic fea-
tures of the perpetrators of domestic violence, O. Bespal
notes that such violence is mainly committed by men,
middle-aged (the age group is mainly men from 30 to
49 years), living in rural areas, and the so-called “civil”
(unregistered) marriage and have a complete secondary
education. The study performed by O. Bespal allowed
for exploring the determinants of domestic violence,
which together allows the development of the main
“measures to prevent domestic violence against life and
health of children” [11, p. 163]. In addition, the author
of another publication analysed the specific features of
the criminological characteristics of the perpetrators of
such violence. It notes that such persons are described
by the following criminal and legal features: recidivism
of the person’s behaviour (most of them have committed
administrative offences before committing domestic
violence), in 96.7% of cases they are committed alone,
often committed in a state of intoxication (every third
crime) [12].

U. Mytnyk, in his research, summarising the
features of such a person, lists similar to the above
and indicates that he “has a distorted social conscious-
ness, low level of social skills, emotional intelligence,
mostly was a victim or witness of domestic violence in
childhood” [13, p. 143].

However, despite the thorough research of the
analysed issues, considering the current conditions, its
socio-demographic and moral-psychological properties
appear to be insufficiently studied.

For a more thorough and precise study, statistics
have been analysed on the main features of perpetra-
tors of domestic violence, the number and “quality” of
which have changed in recent years, which again high-
lights the relevance of the subject of the study.

The purpose of the study is to clarify the main
criminological features of a person who committed do-
mestic violence.

General features of the subject of domestic violence:
Normative and doctrinal approaches

The activation of the legislator to improve the legal
regulation of domestic violence indicates, on the one
hand, the imperfection of legal acts and, on the other -
the significance and relevance of this issue.

The system of legal regulation of this issue includes
the Law of Ukraine “On Preventing and Combating Do-
mestic Violence”, adopted on 7 December 2017 [14],
in the same year the Criminal Code of Ukraine (here-
inafter - the CCU) was supplemented by Article 126-1
“Domestic Violence” [15], and in 2020 the Presidential
Decree “On Urgent Measures to Prevent and Combat
Domestic Violence, Gender-Based Violence, Protection of
the Rights of Victims of Such Violence” was adopted [16].
Such an offence is provided for in Article 173-2 of the
Code of Ukraine on Administrative Offenses (hereinaf-
ter - CAO) [17; 18, p. 127].

Thus, according to Article 126-1 of the CC of
Ukraine “the subject of the crime is a specific one (a
spouse or ex-spouse or another person, who is in family
or close relations). The family consists of persons who
live together, are connected by common life, have mu-
tual rights and obligations ... . Close persons - persons
who live together, are connected by common life and
have mutual rights and obligations ..., including persons
who live together but are not married”. In addition,
this list includes some persons (“husband, wife, father,
mother, stepfather, stepmother, son, daughter..”, etc.),
regardless of the conditions mentioned above [19].

Thus, one of the features that define a person
who commits domestic violence is the intentional com-
mission of socially dangerous unlawful acts against a
specific subject, as provided for by the CCU.

The so-called “criminal-legal” block of signs of a
person who committed domestic violence includes data
on the person’s previous convictions, time spent in pen-
itentiary institutions, crimes for which the person was
previously convicted, punishments received by a court
sentence, the purpose of committing domestic violence
and the motivational field [20, p. 249]; “the composition of
the crime, the degree of severity, the motivation of crimi-
nal behaviour” [21, p. 35], etc. Consider some of them.
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In several studies conducted by criminologists,
it was identified that in a significant number of cases
there is a recurrence of the perpetrator’s behaviour, as,
by the time the crime (domestic violence) was commit-
ted, administrative offences were committed concern-
ing such violence [22, p. 46]. Thus, Article 173-2 of the
CAO provides for liability for committing domestic vi-
olence, the subject of this offence is “a person who has
reached the age of 16 and who has committed violence
against a member of their family” [17].

B. Holovkin rightly notes, “that a part of the of-
fences does not find an appropriate legal assessment”.
The reasons for this are: defective legal acts, the reluctance
of victims of domestic violence to bring offenders to jus-
tice, lack of active actions (passivity) of some law enforce-
ment officers to investigate offences, etc.” [22, p. 46]. It,
in the author’s opinion, explains the biased statistics of
domestic violence, the number of such crimes is much
higher. Currently, however, the situation with the real-
ism of statistics on domestic violence is improving, in
particular, due to the amendments and additions to legal
acts. The number of appeals for domestic violence in
2021 increased by 45% compared to last year [23].

Regarding the recurrence of the crime in question,
in 2020, 34% of people were previously convicted of
various types of crimes [20, p. 249]. After analysing the
data of the Prosecutor General’s Office of Ukraine for
2021-2022, it can be stated that approximately 28% of
“perpetrators of domestic violence have previously com-
mitted crimes” [24]. It indicates both unlawful, and
disrespectful to the family behaviour of the subject,
and the inefficiency of the system of punishment for
domestic violence, it seems that it should be modified.
In this case, preventive conversations (increasing their
number and improving their quality), in particular with
a psychologist, to overcome anger and aggression will
help. Notably, stricter sanctions for criminals should be
considered, especially if this person has a history of
medium and serious crimes.

Another feature is that such crimes are mostly
committed by one person [12, p. 26; 24], and often under
the influence of alcohol or drugs [24].

The legal literature states that “in its content,
the motivation of a crime is a specific synthesis of the
interaction of internal (person) and external (social en-
vironment) factors, which results in the establishment,
development and implementation of the motive of the
crime”. Yu. Lymarenko notes that there are no pure mo-
tives in committing domestic violence. The first place
among such motives is revenge (44.6%), combined with
hooliganism. Revenge, in the case of domestic violence
and, for example, in the case of intentional murder or
bodily harm, manifests itself in different ways. “Most of the
convicts who avenged their relatives for the ‘insult’ acted
almost immediately after the ‘offensive’ actions of the vic-
tims.” The next motive by the number of cases (29.1%)
is contempt. The reasons for disrespectful attitudes to-
wards close persons include: “the wife’s long-term stay
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on vacation (for example, maternity leave) and her min-
imal socialisation; the offender’s confidence that he is at
a higher social level than the victim; the helpless state
of the victim due to physical disabilities; hostility after
divorce, etc.” [20, p. 250].

Therefore, the criminal and legal features of the
perpetrators of domestic violence are only one of its
features, as the analysed phenomenon is complex and
intersectoral. Thus, the criminological study of a per-
son committing domestic violence will be incomplete
without clarifying its psychological, and sociological
features and disclosing the nature of this phenomenon.

Thus, V. Romanov notes that legal psychology
studies a broader set of features of the personality (person)
of an offender than the system of “socio-demographic,
socio-role, socio-psychological traits” that are somehow
related to criminal offences), namely: it analyses both
psychological aspects and the physical essence of the in-
dividual and age features, “mental attitude ability”, de-
fined properties of functional-role nature, for example,
the position occupied by the person, exclusive duties or
specific attitude towards the victim, besides, a complex
psychological characteristic of the subject of crime is
performed, including their intellectual, emotional-voli-
tional and other qualities [9, p. 83-84]. Therefore, the
author shares the opinion of the majority of Ukrainian
scientists on the identification of socio-demographic and
moral and psychological properties of a person who
committed domestic violence [9, p. 86, 246; 1, p. 97].

Socio-demographic features of the perpetrator of
domestic violence

Socio-demographic features are specific to each indi-
vidual, that is, they are common, and, therefore, — do
not have criminogenic properties. They allow identify-
ing particular individuals. These features of an individual
subject include: “gender (preference for committing
domestic violence by a particular gender), age (special
attention is paid to the correlation of various age cate-
gories to the mass of crime, juvenile delinquency), level
of education (secondary, higher), occupation (profession,
place of work), length of service, marital status (married
or not, presence of children), place of residence” [17,
p. 33-38; 1, p. 100].

The number of men (by gender) prevails in the
proportion of perpetrators of domestic violence. Thus, from
2013 to0 2017, 91.2% of men were registered for domes-
tic violence, while the proportion of women is only 8.8%
(according to official statistics). Instead, in 2020, the
proportion of men committing domestic violence was
79.7%, while only 20.3% were women [20, p. 248]. In
2021, 80% and 20% respectively [25]. A conclusion can
be drawn about the increase in the number of women
committing domestic violence, which can primarily be
explained on the one hand by the increase in criminal
behaviour among women due to the difficult socio-eco-
nomic and political situation in the state (economic cri-
sis, war, coronavirus), lack of necessary earnings and as
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a result, the disruption of family members, and on the
other hand by emancipation processes (in its adverse
meaning). B. Holovkin notes in this regard that “in the
current time, female immorality is progressing, which
is manifested in sexual debauchery, drunkenness, and
domestic untidiness. Some women become rude, cruel
and aggressive” [22, p. 40].

In terms of age, the highest rate of perpetrators
of domestic violence in Ukraine falls in the middle age -
35-39 years (22.3%) and 40-44 years (21.3%). In the
literature, such statistics are explained by the fact that
this age is the maximum in the development of a person
in all spheres of life. A person under 35 actively develops
a career, starts a family, makes plans and tries to achieve
them. Such a period can become a crisis as a person
evaluates their previous achievements [20, p. 246-247].
This tendency continues today.

Similar conclusions about the dependence of
domestic violence rates on age can be found in the
works of foreign scientists. In addition, the age of men
who most often commit domestic violence is relatively
lower (up to 30 years) [26, p. 1270].

Notably, offenders adopt the model of behaviour
in the family that they observed in childhood. Most
perpetrators of domestic violence suffered from it as
a child. Thus, according to an Amnesty International
survey, 65% of men in Ukraine suffered from domes-
tic violence as children [27]. Similar conclusions were
reached by some foreign scientists studying domestic
violence in other countries [6].

In addition, the level of education affects the
development of a person, in particular, according to so-
ciological studies cited in the legal literature, 44.7% of
criminals who committed this crime had a complete sec-
ondary education, 29.5% of them had special education,
19% had incomplete secondary education, 5% of offend-
ers had higher education, the rest (1.8%) had primary
education or no education [7, p. 100]. Similar indicators
are given by Yu. Lymarenko and A. Blaha [20, p. 248].

The fact that the level of education affects the
indicators of domestic violence is noted by foreign sci-
entists. However, the dynamics are somewhat different.
For example, a study conducted in Indonesia found that
women whose husbands/partners had primary/sec-
ondary education were more frequently experiencing
violence than those whose husbands/partners had no
education [26].

The socio-demographic characteristics of the of-
fender include: their place of residence, and the environ-
ment of the offender, which has a significant impact on
the development of their personality, and the acquisition
of skills that the individual uses in everyday and family
life. In addition, clarification of the course of a person’s
behaviour in a conflict situation is implemented by iden-
tifying the features inherent in rural and urban areas.
According to the results of the study of Y. Lymarenko,
74.7% of perpetrators of domestic violence are resi-
dents of cities, and 25.3% - are persons living in rural

areas. She explains this distribution by the fact that in a
big city, in which a significant proportion of apartment
buildings are located, residents are partly unfamiliar
with each other, thus, perpetrators of domestic vio-
lence expect that neighbours will not call the police,
considering family quarrels and fights as someone
else’s business that does not concern them. In rural
areas, as a rule, everyone knows each other, which is a
constraint for domestic violence, or residents carefully
hide it [20, p. 248].

As for the marital status of perpetrators of do-
mestic violence, about 40% of them are in an unregis-
tered marriage. In addition, Yu. Lymarenko identified
that “only 28% of offenders grew up in a full family, 3%
were raised in an orphanage, and others were raised by
their mother or grandparents only. 17.4% were raised in
a worker’s family, 2.9% in an employee’s family, and the
other 79.7% were supported by temporary part-time
jobs and did not have a permanent job. 20% of those
convicted were from families where alcohol abuse and
using violence to settle family matters were standard
practices in everyday life. 16.5% were the only children
in the family, 7.7% were families with many children
(families with three or more children)” [20, p. 247].

Thus, it can be stated that, for the most part, a
person who has committed domestic violence can be
defined as follows: coming from a dysfunctional family,
with an unstable financial situation and a low level of
culture and education, and bad habits.

Moral and phychological characteristics of the
person who committed domestic violence

Psychological features are among the major and most
significant factors that influence the commission of acts
of a socially dangerous nature by a person, as the choice
of the way of committing it is in correlation with the
specific features of the psychological nature and mental
originality of the offender. The above is manifested in
the “character traits, volitional and emotional qualities,
value and regulatory features of consciousness, the
motivational sphere of criminal behaviour, the state of
the offender at the time of the crime and the mecha-
nism of subsequent criminal actions”. In other words,
the foundation of such forecasting is the personality of
the individual and their previous behaviour [9, p. 83].

Thus, another block of the description of a person
who committed domestic violence is moral and psycho-
logical properties.

A person’s behaviour is influenced by: their mental
state and attitude to reality, demands, interests, worldview
and level of spiritual development, and motivational
aspects, at the same time, the above determines the com-
mission of domestic violence. Thus, the lack of material
and spiritual requirements affects the offender’s dissat-
isfaction. The commission of domestic violence in con-
nection with unsatisfied demands may arise from the
lack of their satisfaction, and this provokes aggression
and discontent in the perpetrator, as a result — the
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commission of domestic violence. Another case of do-
mestic violence is the offender’s failure to provide the
victim with the opportunity to address the demands of
the victim (for example, the offender deprives the child
of food and uses it as a cruel punishment) [28]. Regarding
the mental state, such conditions as “psychopathy, psy-
chopathic state, alcoholism, drug addiction”, and others
can have an impact on the commission of domestic violence.

The behaviour of a person is influenced by legal
consciousness and moral provisions and values. As
known, legal nihilism and other deformations of legal
consciousness can cause the commission of crimes.
Moral provisions are interrelated with legal ones, as in
most cases, a person may be held legally liable for the
violation of the first. However, even if moral provisions
violated by a person are not criminalised, it is the first
step to a criminal future. At first, criminals level moral
provisions, consider themselves higher than the re-
quirements of social relations, and later immoral habits
transform into conflicting, unlawful ones.

When describing the moral and psychological
properties of violent criminals, scientists note that these
are people without strong beliefs and with situational
behaviour. Such people desire to satisfy their aspirations
immediately, regardless of others and social provisions of
communication. They are characterised by “social alien-
ation, low tolerance, anger, egocentrism, etc.” [29, p. 89].

The issue of psychological health is interesting,
considering the issue under study. Thus, if a person has
significant mental disorders, it is no longer possible to
consider the person a criminal, as such a person may be
declared insane by the court. For example, according to
a study by O. Bespal, “86% of perpetrators had no data
on mental disorders; 6.2% were registered for mental dis-
orders (including as a result of substance use); 5.9% had
mental disorders (were not registered) and only 1% had
previously been in a mental health care facility” [7, p. 107].

The propensity of persons with mental disorders
to commit violence against family members is noted by
foreign scientists. However, the general picture is dif-
ferent from that illustrated in the works of Ukrainian
scientists. Thus, T. Labrum and P. Solomon note that
almost half (47%) of all respondents reported that they
were victims of violence committed by their relatives with
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mental disorders from the beginning of the disease [30,
p. 2955]. Therewith, studies by other foreign scientists
note that the risk of domestic violence by persons with
mental disorders may be exacerbated during the pan-
demic since such people experience interruptions in
treatment as a result of social distancing and additional
stress factors [31, p. 1057].
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posed to domestic violence. For example, the literature
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problems with drug use [2], economic uncertainty and
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Conclutions

Thus, domestic violence in Ukraine is mainly commit-
ted by middle-aged men, repeat offenders, largely un-
educated or with a complete secondary education, with
a low level of emotional intelligence. Such persons of-
ten use the family model they observed in their child-
hood. Currently, the main triggers for domestic violence
are legal nihilism, economic and political reasons (low
level of material security, war, coronavirus).

To prevent and counteract domestic violence, sev-
eral measures should be implemented. The priority in
this matter is to study the forensic properties (character-
istics) of the persons committing this crime. This set of
features is developed by several factors, which is why the
work supports the opinion of those scientists who dis-
tinguish between criminal-legal, socio-demographic and
moral-psychological features. After all, it is by knowing
them that the essence of such a person can be identified,
and a “portrait” of the criminal can be established.

In addition, currently, considering the war in
Ukraine, it seems appropriate to investigate the impact
of participation in hostilities on the propensity to com-
mit domestic violence, using the experience of other
countries to develop methods of prevention in this area.
After all, full-scale military actions will have an adverse
impact on Ukrainian society.
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OCHOBHi KpUMiHaJ/IiCTU4YHIi BJIACTUBOCTi 0COOH,
sIKa BYMHAE JOMALIHE HACUJIbCTBO B YKpaiHi

Hapisa AngpiiBHa CTacrok

HanjionasibHUM yHiBepcuTeT 6iopecypciB i IPUPOJOKOPUCTYBaHHA YKpaiHU
03041, By 'epoiB 060ponw, 15, M. KuiB, Ykpaina

AHomayisn

AKTyanbHICTb TEMU JIOC/II/PKEHHST 3yMOBJIEHO 3MiHAMH B CyCITIJIbHUX BiZjHOCHMHAX, MoAudiKaliero KpUMiHO/I0T4HOT
MPUPO/IH OCi6, 0 BAMHUJIM IOMAIIIHE HACUJILCTBO B YKpaiHi,30KpeMa HaK/I1a/Jal0Th BiZIOMTOK 30BHIITHbOTIO/TI TUYHI
Ta coliaJibHO-eKOHOMIYHi 3MiHM B YKpaiHi Ta cBiTi. MeTol0 JoCTikeHHA € 3'ICyBaHHS OCHOBHHUX COI[iaIbHO-
JeMorpadiyHUX Ta MOpPaJbHO-NICUXOJOTIYHUX BJIACTUBOCTEH 0COOM, fiIKa BUMHMJA JOMAIIHE HACHUJIBCTBO.
OCHOBHI MeTO/Y, 1110 BUKOPUCTOBYBAJIACA B CTATTI, — CTPYKTYPHO-CUCTEMHUH, IKUH [1aB MOXJIMBICTb BUSHAYUTH
THUIIOBI BJIaCTUBOCTI 0COGH, 1110 BUMHSIE JOMAILIHE HACUIBCTBO, T CTATUCTUYHUHN METO/, SKUH Z1aB 3MOT'Y BUBYHUTH
eMIiprU4yHy 6a3y, 0 CTaJ0 OJHUM 3 OCHOBHUX /Kepes iHpopMarlil mpo Taky ocoby. ¥ cTaTTi mpoaHasi3oBaHO
KpPUMiHa/IbHO-TIPABOBi BJIACTUBOCTI 0CO6H, 110 3/{HCHIOE JOMalllHE HACHUJIbCTBO. 3ayBa’KEHO, 1110 X04Ya ¥ MeBHa
YacTHHAa IpaBONOPYLIeHb He OTPUMYE HaJIEXKHOI IPAaBOBOI OLIiHKHY, IPOTe B YKpaiHi coCTepiraeTbcsi i IO3UTUBHA
TeHJIeHIIif 10 301IbIIIeHHS PeaiCTUYHOCTI CTATUCTUKHU I110/[0 BUMHEHHS [[UX 3JI0YUHIB. OGIPYHTOBAHO IPOMO3HUIIi 10
110/10 HeoOXiZHOCTI MoAMdiKallii CHCTeMU TOKapaHb, 30KpeMa H/1eThCsI PO BCTAHOBJIEHHS CYBOPILIUX CAHKI[IN 1151
3JI0YMHLiB-PeNUAUBICTIB. Y CTAaTTi 3aPOIIOHOBAHO YacTillle 3aCTOCOBYBATH sIK NMpodimaKkTH4YHI 3axoau Gecijy 3
ncuxosioroM. [IpoanasizoBaHo couiaibHO-AeMorpadiuHi BJaCTUBOCTI 0COOH, sIKa BYHMHSE JJOMAIIHE HACUILCTBO B
YkpaiHi. Ha 0cHOBi cTaTHUCTUYHHUX JJAHHUX 3PO6JIEHO BUCHOBOK PO 36i/bIIeHHS KiIbKOCTI XKiHOK, fIKi 3/1ilICHIOIOTh
JOMaIllHE HAaCUJIbCTBO; 30KpeMa, Lie MOSACHIOETHCH CKJIAJAHOK €KOHOMIKO-IOJIITUYHOK CATYali€l0 B KpaiHi Ta
coliaJIbHUMH ITpoliecaMi. 3ayBaXKeHO, 1110 KPUBJHUKH YCNaIKOBYIOTh KpUMiHa/IbHY NOBE/IHKY CBOIX 6aThKIB (260
OJIHOT'0 3 HHX), M0YAaCTH € BUXIALAMU 3 HEeBGJIAroNnoyYHUX CiMel, 3 HU3bKUM OCBiTHbO-KYJBTYPHUM DiBHEM Ta
CKJIaZJHUM MaTepiabHUM cTaHOBHUIIEeM. [IpoaHa1i30BaHO MOPabHO-IICUXOJIOTIYHI BJIACTUBOCTI 0COOH, IKA BYUHSIE
JIOMaIllHE HACUJIbCTBO B YKpaiHi. 3ayBaxkeHo, 1110 Ha ITOBE/[iIHKY 0COOU BILJIMBAIOTh sIK MOPa/IbHI HOPMMU Ta LiHHOCTI,
TakK i MpaBOCBiOMiCTb, 30KpeMa, KI0 BOHA lepOpPMOBaHa, TO Lie MOXKe 6y TH J0ZaTKOBUM CTUMYJIOM /1151 BYMHEHHS
3J104MHY. [IpakTHYHe 3Ha4eHH L€l CTaTTIi MOJIAra€e B TOMY, 110 ii 0JI0XKeHHS JONOMOXKYTh Y IOAAJIbIINX HAYKOBUX
JOC/IPKeHHSAX 10[0 KPUMIHa/IiCTUYHO-IIPABOBOI XapaKTepPUCTHUKHU JJOMALIHbOI0 HACU/IbCTBA B YKpaiHi, 30KpeMa
ii HaykoBa HOBM3HA MOX€e CTATH IiZIPYHTSAM JIJIsT HOBUX HalNpsIMiB J0OC/ipKeHHS He jnie y cdepi opucnpyeHiii,
aJle M 114 pO3BiJIOK B IHIIMX rajy3dax CyCIJIbHUX HayK

Karouoei c108a: HacUIbCTBO, 3/JI0YHH, COI[ia/IbHO-/leMorpadivHi BJACTUBOCTI, MOPAJIbHO-TICUXO0JIOTIUHI BJIaCTUBOCTI
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Features of criminal liability for disclosure of information constituting a state secret in Ukraine...

Introduction

Preservation of state secrets is always one of the most
significant guarantees of independence of each state in
the world, its inviolability and security. In this regard,
the key objective of the state will be the protection of
data or information constituting a state secret. To en-
sure proper protection of the state’s interests, it is es-
sential to establish an efficient system of protection and
defence of state secrets, based on legislative acts and
appropriate law enforcement measures.

Notably, the legislation of Ukraine is defined
by a rather extensive system of regulations related to
the protection and defence of state secrets, including
appropriate criminal sanctions for criminal offences
committed for violation of state secrets. Thus, the state
protects the type of information under study by crimi-
nalising the relevant criminal acts in Section XIV of the
Special Part of the Criminal Code of Ukraine “Crimes in
the field of protection of state secrets, inviolability of
state borders, conscription and mobilisation” [1].

An efficient system for the protection of state se-
crets is one of the guarantees for the preservation of the
inviolability and integrity of any state, regardless of its
location on the world map and the economic potential
of the country. This subject is especially relevant con-
sidering the recent events of the armed aggression of
the neighbouring state and therefore requires detailed
analysis and research at the level of scientific develop-
ments and proper legislative regulation.

Considering that Ukraine uses positive interna-
tional experience, therefore, one of the most efficient
ways to perform the research is to analyse the system of
criminal law protection of state secrets in foreign coun-
tries to identify the experience to be borrowed.

The analysis of recent studies and publications
demonstrates the interest of scholars in the specific fea-
tures of criminal law protection of state secrets both in
Ukraine and abroad. Therewith, notably, publications
and research: Yu. Kostyanaya [2] studied freedom of ac-
cess to information and considered it one of the basic
human rights. This law is enshrined both at the inter-
national level and in the national legislation of all coun-
tries. This law is defined as an opportunity for every-
one to demand the provision of state information and
to receive it from state bodies or officials. Relevant in-
formation on the actions and decisions of civil officers
becomes publicly available. In addition, he noted that
access to information has two levels, namely informa-
tion with restricted access and information with free
access. A. Basuchoudhary & N. Searle [3] explored, in
their publication, the individual states for the existence
of criminal liability for disclosure of top secret, secret
and classified information. In addition, they proposed
a mechanism to reduce the number of offences related to
state secrets. In the work of Yu.A. Ponomarenko [4], it
is determined that political battles and military conflicts
are accompanied by active offences, which are expressed
in the dissemination of information that may constitute
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a state secret. In general, the scientist comprehensively
examined the offences that may arise during martial
law. M. Jurgielewicz and O. Jurgielewicz [5] analysed
the information on regulatory and legal support for the
protection of state secrets by the provisions of criminal
law in the example of the Republic of Poland. The scien-
tists provided statistical data on the number of offences
committed in the studied area and reflected the dynamics
of the constant increase in such offences.

The purpose of the study is to perform a compre-
hensive comparative analysis of cases of disclosure of
information constituting a state secret and the specific
features of criminal liability for committing such criminal
offences in Ukraine and foreign countries.

Materials and Methods

In the process of analysis of the chosen subject, three
interrelated and successive stages were identified.

In the first stage, the system of regulations of
Ukrainian legislation governing the protection of state
secrets in Ukraine was examined. It was established
that the legislation of Ukraine defines the lists of data
(information) that may contain state secrets and cases
when the code of information under no circumstances
can not be a state secret, and identified adverse criminal
sanctions that may be applied to offenders who disclose
such information.

In the second stage, a comprehensive analysis of
foreign legislation in terms of ensuring the protection
of information that may constitute a state secret was
performed. In particular, four countries were identified
for analysis: Germany, the United States of America, the
United Kingdom and France. Thus, it was established
that all the studied states mandatorily determine the
levels of confidentiality (secrecy) of disclosure of the
information using regulations, and measures for the
protection and protection of such information are de-
termined based on this. In addition, notably, the level
of protection of information that is “top secret” is much
higher than that of information that is secret or clas-
sified. In this regard, it is proposed to divide classified
information into three blocks (levels), namely top se-
cret, secret and confidential, following the example of
France, based on positive foreign experience.

In the third stage, conclusions and proposals
were developed for the current criminal legislation in
the field under study. In particular, it is necessary to
strengthen the punishment by raising its upper limit to
thirty years. In addition, the necessity of transferring
Article 328 of the Criminal Code of Ukraine “Disclosure
of State Secrets” [1] and Article 329 of the Criminal
Code of Ukraine “Loss of Documents Containing State
Secrets” [1], which are placed in Section XIV “Crimes
in the field of protection of state secrets, inviolability
of state borders, conscription and mobilisation” [1],
to Section I “Crimes against the national security of
Ukraine” [1], is argued.
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To perform a comprehensive analysis of the se-
lected research subject, a complex of general scientific
and special legal methods was used. Thus, the dialec-
tical method provides the foundation for the study, as
it is a general scientific method of cognition of legal
phenomena in their development and interconnection;
the systematic method was used to define varieties of
state secrets in Ukraine and foreign countries; the com-
parative legal method in studying foreign legislation on
criminal liability for state secrets offences; formal-dog-
matic - when analysing the provisions of the Criminal
Code of Ukraine [1] that contain a reference to secrecy;
Aristotelian - served to identify deficiencies in the pro-
visions of the Criminal Code of Ukraine [1] that contain
a reference to secrecy. Notably, such methods of scien-
tific research were used in conjunction with each other.

The following regulations were used to analyse
the selected subject: the Criminal Code of Ukraine [1],
the Law of Ukraine “On State Secrets” [6], the Law of
Ukraine “On Information” [7], the Order of the Security
Service of Ukraine “Report of Information Constituting
a State Secret” [8].

Results and Discussion

0. Reznik rightly notes the ratification by the Verkhovna
Rada of Ukraine on June 27, 2014. The Association Agree-
ment between Ukraine and the European Union [9]
marked the state’s agreement to implement the obliga-
tions stated in this document. By the Agreement, one
of the fundamental principles of cooperation is the rule
of law and respect for human rights and fundamental
freedoms, which should be ensured, in particular, by
strengthening the judiciary, increasing its efficiency, and
guaranteeing its independence and impartiality [10, p. 3].

In any legal democratic state, the primary objective
is to protect the fundamental rights, freedoms and legit-
imate interests of a person and citizen, including from
offences of public authorities or local self-government,
including their officials [11, p. 3].

Analysis of the current situation will be simply
impossible without determining its past, and the pre-
vious one without comparing it. It can be emphasised
that it is necessary to refer to the information on the
first mentions of the protection of state secrets. Thus,
Americans are considered to be one of the first in the
world who began to talk about the system of informa-
tion protection at the level of legislation. D.P. Vasylenko
noted that the current principles of the US state secu-
rity policy demonstrate that this country defines state
secrets as an essential component of national security
and makes significant efforts to protect them and en-
sure their legal regulation. The US legislative system on
information security is one of the most reliable in the
world, which makes it almost flawless and the one that
everyone should be equal to [12, p. 129].

Considering the strategic course of Ukraine to-
wards full membership of Ukraine in NATO and the
European Union, it is essential to enhance measures to

protect and defend state secrets. Among all types of in-
formation of specific interest are data on the activities
of the authorities according to the criterion of high so-
cial significance and demand. It is explained by the very
specific features of the functions entrusted to these in-
stitutions. The state apparatus processes and dissemi-
nates a significant amount of information to perform its
rule-making, management and control functions. This
information is the foundation for the preparation, adop-
tion and implementation of government decisions [2].

Notably, the protection of information constituting
a state secret is regulated by the Constitution of Ukraine [13],
the Law of Ukraine “On State Secrets” [6], the Report of
Information Constituting a State Secrets [8], international
treaties ratified by the Verkhovna Rada of Ukraine and
other regulations.

The Law of Ukraine “On Information” [7] in part 1
of Article 20 defines that “according to the order of ac-
cess, information is divided into open information and
information with limited access”. Part 1 of Article 21 of the
same Law states that “information with restricted access
is confidential, secret and official information” [7].

Regarding the legislative definition of “state
secrets”, Article 1 of the Law of Ukraine “On State Se-
crets” [6] defines that “state secret (hereinafter - secret
information) is a type of secret information, covering
information in the field of defence, economy, science
and technology, foreign relations, state security and law
enforcement, the disclosure of which may harm the
national security of Ukraine and which are considered
in the order established by this Law, as a state secret and
subject to protection by the state” [6].

In addition, no less significant is the “List of
information constituting state secrets, which is devel-
oped by the Security Service of Ukraine based on deci-
sions of state experts on secrets, which defines specific
groups of information that may fall under the definition
of state secrets” [8].

In addition, notably, the Law of Ukraine “On State
Secrets” [6] defines the list of information that cannot
be classified as a state secret, including:

“— on the state of the environment, quality of food
and household items;

- on accidents, disasters, dangerous natural phenom-
ena and other emergencies that have occurred or may
occur that threaten the safety of citizens;

- on the state of health of the population, its stan-
dard of living, including food, clothing, housing, medical
care and social security, and on socio-demographic in-
dicators, the state of law and order, education and culture
of the population;

- on violations of human and civil rights and freedoms;

- on illegal actions of state bodies, local authorities
and their officials” [6].

0. Shamsutdinov, exploring the signs of state se-
crets, highlights:

- material criterion (significance, as disclosure of such
information, may harm the national security of Ukraine);
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- formal criterion (provision of detailed information
included in the concept of “state secret” using the defi-
nition in a specific regulation - the Code);

- restrictions on access to classified information and
restrictions on their dissemination and material carriers;

- protection of such classified information by the
state, that is, the establishment of a unified procedure
for ensuring the protection of this information by state
legal means based on the current legislation;

- the clear and precise definition of areas in which state
secrets may exist (which may include: science and technol-
ogy, foreign relations, defence and economy) [14, p. 23].

Concerning criminal liability for the disclosure
of information constituting a state secret, notably,
Article 329 of the Ukrainian Criminal Code [1], which
establishes “liability for the loss of documents contain-
ing state secrets, provides for the loss of documents or
other material carriers of secret information containing
state secrets, and items concerning which information
constitutes a State secret, by the person to whom they
were entrusted, if the loss resulted from a violation of
the statutory procedure for handling these documents
and other material carriers of secret information or items”.

Thus, it can be concluded that at the legislative
level in Ukraine the protection and defence of state se-
crets are regulated in detail, lists of information that
may contain state secrets and cases when information
cannot be a state secret are defined. In addition, the
Criminal Code of Ukraine [1] defines adverse conse-
quences in the form of criminal sanctions that may occur
for persons who disclose information constituting a state
secret.

In general, having outlined the key aspects of
state secrets in Ukraine, the author of the research pro-
poses to consider the legislation of individual states
belonging to various legal families. Among them can
be identified Germany and France, as the states of the
Romano-Germanic legal family and the Anglo-American -
the United States and Great Britain.

Germany. Thus, in the Federal Republic of Germany,
hereinafter referred to as Germany, the key source of
criminal law is the Criminal Code of Germany (dated
05/15/1871, as amended on 11/13/1998) [15]. Itisin
the second section of the Special Part of the Criminal
Code of Germany entitled “Treason and Endangering
External Security” [15] that there are legal provisions
relating to criminal liability for “betrayal of illegal se-
crets” (Section 97a), “betrayal based on mistaken as-
sumption that secret is illegal” (Section 97b), “reveal-
ing state secrets” (Section 95), etc. Thus, Section 95 of
the Criminal Code defines that the disclosure of a state
secret is granting an unauthorised person access to or
public announcement of a protected state secret, which
establishes a threat of causing serious damage to the
external security of the Federal Republic [15].

In addition, Section 94 of the FRG Criminal
Code [15] defines that any person who by the nature of
service or work does not have the right to possess this
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information is considered unlawful. Such a person can
be considered a foreign citizen, if they do not correspond
to the features of a special addressee, thus not a member
of a foreign government or foreign intelligence [15].

Notably, to bring a person to criminal liability, it
is imperative that the information that is disclosed and
is a state secret was known to the guilty person. In the
absence of such a requirement, the person will not be
held criminally liable. In addition, the requirement that
the suspect understands that the information is being
transferred to an unauthorised person is quite essen-
tial. All this corresponds to the German doctrine, and
the essence of intent defined by the Supreme Court of
Germany: “Intent is the will to commit a crime with
awareness of all its circumstances” [16, p. 212].

USA. As for the American system of protection
of state secrets and criminal liability for its disclosure,
notably, it is regulated by the US Presidential Order
“Classified Information in the Field of National Secu-
rity” [17]. According to this Order, there are three de-
grees of secrecy. Notably, US legislation in the field of
information is a definite basis (benchmark) on which
foreign states should be equal to build a decent basis
for their information legislation. Thus, the legislative
system of information security in the United States is
considered one of the most efficient in the world and is
almost perfect [12, p. 129].

According to the law, classified information in
the US is divided into two types: defence (information
about national security) and official (restricted infor-
mation, for example, information about the scientific
and technical potential of the US in the field of intelli-
gence, communications, cryptographic system, infor-
mation about operational activities of law enforcement
agencies, human resources policy of a government
agency etc.) [18, p. 449].

The US legislation defines a large number of crim-
inal law provisions that provide for differentiated liability
for violation of state secrets. Where such a criterion of
differentiation can be, for example, the subject or object
of the crime, the content of subjective factors [19, p. 92].
Thus, each category of official information is subject to a
separate provision of federal criminal law. In particular,
the US federal legislation provides for liability for inten-
tional and negligent disclosure of state secrets in vari-
ous provisions. The defining feature for distinguishing
between the disclosure of state secrets and related
crimes is the subject of the crime. In addition, there is
a detailed description of concepts and terms related to
state secrets. [12, p. 130].

Notably, the protection of state secrets is not re-
stricted by criminal law and occurs in criminal proceed-
ings. In particular, the current Criminal Procedure Code
of Ukraine [20] provides for the implementation of proce-
dural powers of its participants in criminal proceedings
that require compliance with the procedure for ensuring
the protection of state secrets. The administration of
justice, which contains information constituting a state
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secret, is generally regulated by the fortieth chapter of
this regulation. However, notably, the procedural forms
of protection of state secrets remain unregulated in
cases where, during the pre-trial investigation, the in-
formation constituting a state secret becomes known
to unauthorised persons (without access). During the
period of profound developments in Ukraine, the issues
of protection of state secrets are of particular relevance.
After all, on the one hand, new threats to the security of
the state may appear, and on the other hand, the protec-
tion of state secrets in Ukraine is not always performed
properly [21, p. 180].

Great Britain. According to the current legisla-
tion of the United Kingdom [22], there are four degrees
of secrecy of information with restricted access, namely
“Restricted” (for official use), “Confidential”, “Secret”,
“Top Secret” [23, p. 207].

Thus, restricted information “Restricted” can be
defined as “information whose unauthorised disclosure
would damage international relations, hinder the effi-
ciency or security of British or allied forces; prejudice
investigations or facilitate the commission of a crime;
cause financial loss to individuals or entities, or com-
plicate public sector management”. Secret information
can be defined as “information whose unauthorised
disclosure would raise international tensions; seriously
damage relations with friendly governments; directly
threaten life or cause significant harm to public order
or individual security and freedoms; cause significant
damage to the efficiency or security of British or allied
forces, or intelligence operations; or cause substantial
material damage to national finances or economies and
commercial interests”. And “Top Secret” restricted in-
formation can be defined as “information whose unau-
thorised disclosure could threaten the internal stability
of the United Kingdom or its friendly countries; result
in significant loss of life; or cause significant damage to
the effectiveness or security of British or allied forces
or intelligence operations [19, p. 118].

Concerning criminal liability for the disclosure,
Section 10 of the UK Criminal Liability Act [24], the main
penalties are imprisonment with a potential term of up to
2 years, or a fine of up to £2,000, and, in addition, allow
having both penalties applied simultaneously. In case of
committing actions that facilitate the disclosure of infor-
mation constituting a state secret, the types of punish-
ment are similar to those mentioned above, only lesser,
thus, the term of imprisonment can be up to 3 months,
and the fine up to 2 thousand sterling. Notably, the Cabinet
of Ministers of the United Kingdom is actively developing
measures to prevent the leakage of classified information
using the media, while applying the provisions of the law
on state secrets, or the law on confidentiality, which is ad-
ministrative. According to the law on confidentiality [24],
the Cabinet of Ministers can request through the court (of
the first degree) to prohibit the publication of specific in-
formation or materials, without specifying the persons in
respect of whom such a ban is imposed [19, p. 118].

France. Considering the features of the French
legislation in the field under study, notably, the legal
framework for the protection and defence of state se-
crets in France was defined in 1960, at the time when the
state became a member of the “nuclear club” — a group of
nuclear powers [23, p. 207].

In the current French situation, restricted infor-
mation is generally divided into three levels, as follows:
“defence secret - information the disclosure of which
would cause substantial harm to national defence and
which may not be disseminated without authorisation
from the relevant authorities, except in exceptional situ-
ations; extremely sensitive defence secret — information
the disclosure of which is considered extremely dan-
gerous to national defence, no organisation may hold,
transmit, display or destroy information at this level of
a secret without authorisation from the French Prime
Minister or Secretary of National Defence; sensitive de-
fence information - information the disclosure of which
is deemed to be potentially dangerous to national de-
fence or which could result in the disclosure of infor-
mation classified at a higher security level. Notably, in
France, information is divided into appropriate levels in
ascending order, namely: confidential, for employees;
confidential, for junior employees; dissemination limited,
dissemination limited by the administration [25].

V.V. Serhiichuk [26, p. 164], analysing foreign ex-
perience, identified the positive aspects of the French
experience. Thus, consideration should be given to
amending the Law of Ukraine “On State Secrets” [6] and
establishing a list of classified information at the level of
the Law, in particular, to include the terms of protection
and classification according to the degree of secrecy of
each type of information that constitutes a state secret.
In addition, it is advisable to amend the Criminal Code
of Ukraine [1], in particular: to strengthen (according
to the French experience) the punishment for crimes in
the field of protection of state secrets, for which punish-
ment in the form of imprisonment for up to thirty years
may be applied, to harmonise the general part of the
Criminal Code of Ukraine [1]. In addition, considering the
necessity of Ukraine’s development in the field of de-
fence, the author of the research considers it essential
to systematise, following the example of France, the list
of classified information in the field of defence, dividing
it into three levels: confidential defence, secret defence,
top secret defence [27, p. 164].

Conclusions

Exploring the provisions of the Law of Ukraine on Crim-
inal Liability of Ukraine, and its correlation with the
provisions of other regulations, including foreign leg-
islation, notably, legal provisions, which define respon-
sibility for violation of the regime of protection of state
secrets should be excluded from Section XIV “Offences
in the sphere of protection of state secrets, inviolability
of state borders, securing conscription and mobilisation”
of the Criminal Code of Ukraine and be incorporated
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into Section I “Offences against the foundations of na-
tional security”, since they are of particular relevance to
national security.

Without considering the difference in the legal
regulation of the protection of information constituting
a state secret, it allows concluding that the US and UK
regulations describe and distinguish between the cate-
gories of information that may contain a state secret in
arather detailed way. It is explained by the fact that the
case law system is specific to the Anglo-Saxon system.
Thus, the legislative protection of information consti-
tuting a state secret in the United States is quite close
to the British one, namely in terms of differentiation of
liability based on the category of information disclosure.

References

° Features of criminal liability for disclosure of information constituting a state secret in Ukraine...

Analysing the legislation of France and Germany, notably,
“disclosure of state secrets” belongs to the category of
“crimes against the state”. Thus, it can be stated that the
identified specific features of international legislation
should be considered by the legislator when developing
amendments. In addition, it is advisable to strengthen
the responsibility for the disclosure of state secrets
by amending the current criminal legislation. The
Ukrainian legislator should amend the Criminal Code
of Ukraine, namely: Article 328 “Disclosure of State Se-
crets” and Article 329 “Loss of Documents Containing
State Secrets” to be placed in Chapter 1 of the Criminal
Code of Ukraine “Crimes against National Security of
Ukraine”.

[1] Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14#Text.
[2] Kostyanaya, Yu. Kulzhabaeva, Zh., Abaydeldinov, E., Tlepina, Sh., & Sabirov, K. (2021). International legal
standards for implementing the right to access to information. Journal of Legal, Ethical and Regulatory Issues,
24(4). Retrieved from https://www.abacademies.org/articles/international-legal-standards-for-implementing-

the-right-to-access-to-information-10705.html.

[3] Basuchoudhary, A, & Searle, N. (2019). Snatched secrets: Cybercrime and trade secrets modeling a firm’s decision
toreport aft of trade secrets. Computers & Security, 87, article number 101591. doi: 10.1016/j.cose.2019.101591.

[4] Ponomarenko, Yu.A. (2019). Criminal consequences of the introduction of martial law in Ukraine. Problems of
Legality, 145, 179-192. doi: 10.21564/2414-990x.145.156668.

[5] Jurgielewicz, M., & Jurgielewicz, O. (2019). Management of information security and its protection in criminal
matters: Case of Poland. Journal of Security and Sustainability Issues, 8(3),481-491.doi: 10.9770/jssi.2019.8.3(15).

[6] Law of Ukraine No. 3855 “On State Secrets”. (1994, January). Retrieved from https://zakon.rada.gov.ua/laws/

show/3855-12#Text.

[7] Law of Ukraine No. 2657-XII “On Information”. (1992, October). Retrieved from https://zakon.rada.gov.ua/

g0/2657-12.

[8] Order of the Security Service of Ukraine No. 383 “Report of Information Constituting a State Secrets”. (2020,
December). Retrieved from https://zakon.rada.gov.ua/laws/show/z0052-21#Text.

[9] Law of Ukraine No. 1678-VII “On the Ratification of the Association Agreement Between Ukraine, of the One
Part, and the European Union, the European Atomic Energy Community and their Member States, of the Other
part”. (2014, September). Retrieved from https: //zakon.rada.gov.ua/laws/show/1678-18#Text.

[10] Reznik, 0., Fomenko, A., Mykolenko, 0., Denysenko, S., & Kibets-Pashutina, D. (2021). Administrative and legal
principles of activity of IP-court: Foreign experience and implementation in Ukraine. Journal of Legal, Ethical
and Regulatory Issues, 24(6). Retrieved from https://www.abacademies.org/articles/administrative-and-
legal-principles-of-activity-of-ipcourt-foreign-experience-and-implementation-in-ukraine-11461.html.

[11] Yunin, O., Shatkovskyi, Y., Hayrapetyan, A., Mishchuk, 1., & Korobtsova, D. (2019). Foreign experience of the
organization of the judicial settlement of administrative disputes and the current state in Ukraine. Journal of
Legal, Ethical and Regulatory Issues, 22(6). Retrieved from https://www.abacademies.org/articles/foreign-
experience-of-the-organization-of-the-judicial-settlement-of-administrative-disputes-and-the-current-state-

in-ukraine-8807.html.

[12] Vasylenko, D.P, & Maslak, V.I. (2010). Legislation of the world’s leading countries in the field of information
protection. Transactions of Kremenchuk Mykhailo Ostrohradskyi National University, 2(61), 128-132.

[13] Constitution of Ukraine. (1996, June) Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-sp#Text.

[14] Shamsutdinov, O. (2001). Responsibility for disclosing state secrets under the new Criminal Code of Ukraine.
Legal, Regulatory and Metrological Support of the Information Protection System in Ukraine, 2, 21-22.

[15] German Criminal Code. (1871, May). Retrieved from https://www.gesetze-im-internet.de/englisch_stgb/

englisch_stgb.pdf.

[16] Khavroniuk, M.1. (2006). Criminal legislation of Ukraine and other countries of continental Europe: Comparative
analysis, problems of harmonization. Kyiv: Yuryskonsult.

[17] The President Executive Order No. 13526 “Classified National Security Information”. (2009, December).
Retrieved from https://www.archives.gov/isoo/policy-documents/cnsi-eo.html.

[18] Savchenko, A.V. (2007). Comparative analysis of the criminal legislation of Ukraine and the federal criminal
legislation of the United States of America (Doctoral thesis, National Academy of Internal Affairs, Kyiv, Ukraine).

Law. Human. Environment. 2022. Vol. 13, No. 2




Yara °

[19] Kovaliov, K.Ye., & Leonov, B.D. (2017). Ensuring the protection of state and official secrets in the field of
operational and investigative activities under the laws of individual states: A comparative analysis. Information
and Law, 1, 112-122.

[20] Criminal Procedure Code of Ukraine. (2012, April). Retrieved from https://zakon.rada.gov.ua/laws/show/4651-
17#Text.

[21] Didkovska, G.V. (2021). Topical aspects of criminal law protection of State secrets. Irpin Legal Chroniclles, 1,
178-183. doi: 10.33244/2617-4154.1(5).2021.178-183.

[22] Bartlett, G., & Everett, M. (2017). The official secrets acts and official secrecy. Briefing Paper, CBP07422.
Retrieved from https://researchbriefings.files.parliament.uk/documents/CBP-7422/CBP-7422.pdf.

[23] Halushka, V., & Tikhonov, H. (2021). Peculiarities of legal regulation of protection of state secrets in Ukraine
and abroad. Entrepreneurship, Economy and Law, 1, 205-209. doi: 10.32849/2663-5313/2021.1.36.

[24] Law of United Kingdom “Official Secrets Act 1989”. (1989, May). Retrieved from https://www.legislation.gov.
uk/ukpga/1989/6/contents.

[25] Kosmynia, A.P. (2017). Analysis system of state secrets in France. International Scientific Journal “Internauka’.
Series: Juridical Sciences, 1, 38-44.

[26] Serhiichuk, V.V. (2019). The experience of some foreign countries on criminal-legal protection of state secrets.
Subcarpathian Law Herald, 3(2), 161-165. doi: 10.32837 /pyuv.v2i3(28).380.

0c06,IMBOCTI KpUMiHAJIBHOI BiANOBiAa/ILHOCTI 3a po3roJiouieHHs iHpopmauii,
10 CTAHOBUTD JepP>KaBHY TAEMHMIIO B YKpaiHi Ta 3apy0i>KHUX KpaiHax

Os1ena CepriiBHa fIpa

HanjionasibHUM yHiBepcuTeT 6iopecypciB i IPUPOJOKOPUCTYBaHHA YKpaiHU
03041, By ['epoiB 060ponw, 15, M. KuiB, Ykpaina

AHomayisn

AKTya/lbHICTh TEMU 3HAYHOI Mipol0 3yMOBJIEHO NMOBHOMAcCIITaGHUM BTOpPrHeHHsM Pociiicekoi ®Peneparii,
10 He BUKJIIOYAE BUMA/KIB BUMHEHHS KPUMiHa/JbHUX MIPABONOpPYILIEHb 1[0/0 pO3roJolieHHs iHpopMauii, ska
CTAaHOBUTD Jlep>KaBHY TAEMHUII0. MeTa J0C/i)KEHHS — 3JIMCHUTU aHaJi3 OKpeMUX acleKTiB KpUMiHaIbHOL
BiZiNOBIAA/IBHOCTI 3a PO3rOJIOLIEHHS Jlep>KaBHOI TaEMHHULI B YKpaiHi Ta BUOKPEMUTH Ha OCHOBI MO3UTHBHOTO
3apyOiXKHOTO A0CBiAy Mpomo3uIiil 1010 yI0CKOHAJIEHHsI TaKOTO iHCTUTYTY B YKpaiHi. MeToamMu mocC/TiPKeHHS
CTaJIM: aHaJIi3 Ta CUHTE3, JjiaJIEKTUIHUH, TOPiBHAJIBHO-ITPaBOBUH, GOpMabHO-JIOTTYHUN Ta popMaTbHO-JOrMaTUYHUH.
3’sicoBaHoO, 110 HAa 3aKOHOJABYOMY piBHI B YKpaiHi JJOCUTH [eTaJlbHO perjiaMeHTOBAaHO OXOPOHY Ta 3aXMUCT
Jlep>kaBHOI TaEMHHUI], BU3HAYeHO Nepesiku iHdpopMalii, 1110 MOXYTh MiCTUTH Jiep>KaBHY TAEMHMUIIIO, BUNAJKH,
KoJ1u iHdopMallis He MOXe OYTH ep KaBHOIO TAEMHUIIEI0, He3BaXKalo4yH Hi Ha 0. Takoxx KpuMiHaibHUN KOZEKC
YKpaiHu BH3HaA4ya€ HeraTHUBHI HAC/IiKW y BUTJIAJI KPUMIHAJbHO-NPAaBOBUX CAHKILiM, 10 MOXYTb HAaCTYNUTH
IS 0Ci0b, AKi PO3TOJIOMIYIOTh BiJOMOCTI, 1IJ0 CTAHOBJISTH Jep:KaBHY TAEMHUIO. BU3Ha4YeHo, 10 aHaJli3 HOPM
KpuMinasbHOro Kozlekcy YKpaiHy, a Tako MOro CHiBBiIHOIIEHHA 3 IPaBOBUMH HOPMaMHU iHIIHMX HOPMaTUBHO-
MIPAaBOBHUX aKTiB, 30KpeMa JOC/Ii/PKeHHsI MIXXHApOJHOTO 3aKOHO/IABCTBA, JJda€ 3MOTYy 3pOGUTH BHUCHOBKH, L0
KPUMiHa/JIbHO-IIPABOBI HOPMY, 1110 BU3HAYAKTDb BiANIOBIJA/JIBLHICTE 3a NOPYLIEHHA PEXUMY OXOPOHHU JiepKaBHOI
TAaEMHHULi TIOBUHHI 6y TH nepeHeceHi /0 iHIIoro po3ziny. MaTepiaiu 1boro A0CiHKeHHS MOXKYTb Oy TH BUKOPUCTaHi
miJ; yac po3rJsAy npo6/eM KpUMiHaJIbHOTO NPaBa, y 3aKOHOTBOPYiH Aif/IbHOCTI /1/1s HanpalloBaHHS M0JI0XEHb
0/10 YAOCKOHA/IEHHSI KpUMiHa/IbHOI BiINIOBi1a/IbHOCTI 32 pO3r0JIOILIEHHS BiIOMOCTEN, L0 CTAHOBJISATh JleP>KaBHY
TAaEMHULIO B YKpaiHi

Kawuoei cioea: inpopmaniiiHui mpocTip, BiOMOCTI, 1[0 CTaHOBJATH JepKaBHY TAEMHUILII, CEKPETHICTh, TpaBa
JIIOJJUHU, KPUMiHaJ/IbHE IPaBONOPYLIEHHS
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Introduction

The fact that in the 21 century, in any part of the world,
one country will encroach on the territorial integrity of
another country through military aggression still appears
as a utopia. However, on February 24, 2022, the Russian
Federation conducted a full-scale military invasion of the
territory of sovereign and independent Ukraine.

By the Decree of the President of Ukraine [1]
of 02/24/2022, martial law was introduced through-
out the territory of Ukraine, which was extended until
August 2022 [2; 3] and is expected to be extended in
the future. The Law of Ukraine “On the Legal Regime
of Martial Law” explicitly states that during the period
of martial law, justice shall be administered exclusively
by the courts, and the reduction or acceleration of any
form of legal proceedings is prohibited [4].

The introduction of martial law or any other
measures within the framework of countering military
aggression must be implemented within the frame-
work of respect for fundamental human rights and the
rule of law itself. Therewith, martial law should not be
used as a reason for unjustified and illegal restrictions
of international human rights standards.

By ratifying the European Convention on Human
Rights , Ukraine has assumed international obligations
to comply with the principles of a fair trial, an element
of which is access to justice. Even though the European
Convention on Human Rights provides for the possibility
of limiting a country’s compliance with international
human rights standards, such derogations are justified
only in exceptional and urgent situations that threaten
the life of the nation.

Theoretical and legal aspects and problems of en-
suring access to justice in criminal, civil, economic and
administrative cases have previously been the subject of
scientific research by such scientists as 0. Kozakevych,
T. Lukash, N. Sakara, R. Moskal, O. Balatska etc.

Thus, O. Kozakevych explores the establishment
and development of the concept of the right to access
through the analysis of theoretical approaches to the
study of the concept of access to justice. The scientist
concluded that the right to access justice cannot be at-
tributed to a purely classical concept of human rights,
as this right is universally accepted and is beyond the
conventional approach [6].

In turn, T. Lukash, considering access to justice
as a component of the right to a fair trial, develops his
author’s definition of the right to a fair trial as “the
possibility of a person (individual and/or collective
entity), which is legally enshrined in the protection in
specific state institutions (judicial system and bodies
in the justice system) of violated rights and freedoms,
which results in the actions of special state institutions
to restore the violated right and/or the possibility of an
individual to hold a position in the judicial system and
bodies in the justice system” [7].

N. Sakara, based on the practice of the European
Court of Human Rights and analysis of national legislation,

notes that the right to access to justice in civil cases should
be considered in two reference meanings: “firstly, as the
right to access to justice, which follows from para-
graph 1 of Article 6 of the Convention and exists on a
par with others explicitly enshrined in the above provi-
sion and developed by the ECHR; secondly, as access to
justice, i.e. a specific international standard for fair and
efficient judicial protection” [8].

Exploring the issues of access to justice, R. Moskal
draws a clear distinction between the concepts of “ac-
cess to justice”, “accessibility of justice”, and “the right
to access to court”. Therewith, the scientist concludes
that “access to justice as one of the elements of the
rule of law cannot be equated with ‘access to a court’
as an element of the right to a fair trial guaranteed by
Article 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms” [9].

Considering the essence of access to justice in
criminal proceedings, O. Balatska notes the necessity to
replace the term “access to justice” with the “principle
of access to court”, which covers both the possibility
of appealing to the court and a set of institutional and
functional elements [10].

With all the thoroughness and completeness of
the research of the above scholars, most of them ex-
plored the problem of access to justice as one of the as-
pects of ensuring the right to a fair trial in the general
theoretical context without considering the possibility
of full implementation of this right in the conditions
of Ukraine’s being in a state of full-scale war. Notably,
ensuring access to justice under martial law has been
partially covered in the media and the comments of the
judges of the Supreme Court and the Council of Judges
of Ukraine, but this issue has not been fully explored in
a scientific study.

That is why the purpose of the study is to conduct
a thorough analysis of the work of the courts of Ukraine
during the period of large-scale military aggression and
to identify the most efficient measures to ensure full
and continuous access to justice in the conditions of ac-
tive hostilities, occupation of territories, and the risk to
the life and health of court employees and participants
in the process.

Materials and Methods

The study was conducted by using the following general
scientific and specific methods of scientific cognition:
comparative legal method, through which the author
performed a comparative analysis of the legislative mea-
sures necessary to prevent restrictions in the field of
access to justice during martial law; cybernetic method,
which allowed considering the most appropriate alter-
native methods of administration of justice in the condi-
tions of military aggression on the territory of Ukraine;
methods of analysis and synthesis allowed developing
scientific and practical conclusions and proposals for
further improvement of guarantees of access to justice.
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This study analysed the legislation, regulations
and recommendations that specifically regulate the ac-
tivities of the courts and ensure access to justice under
martial law (both those in force before the military
aggression and those adopted under martial law, in
particular, draft laws No. 7315 [11] and No. 7316 [12],
which are currently under consideration).

Results and Discussion

Despite some experience gained and adapted to the
realities of the judicial system in conditions of threat
to human life (meaning the coronavirus pandemic), a
full-scale military invasion has become such a powerful
challenge that Ukrainian justice could not even imagine.
Admittedly, martial law, active hostilities, occupation of
territories, destruction of court premises and constant
threat to human life forced the judiciary to immediately
implement unprecedented measures to restore courts
to proper operation and fully implement guarantees of
access to justice.

Based on the particular situation on the territory
of the regions where they are located, the author divides
all courts of Ukraine into four types, namely: 1) courts
located in the territory where active hostilities are ongoing
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(part of the courts of Donetsk, Luhansk, Zaporizhzhia,
and Kharkiv regions); 2) courts in the occupied territo-
ries (23 courts of Kherson region, some courts of Do-
netsk, Luhansk and Zaporizhzhia regions); 3) courts lo-
cated in the de-occupied regions (26 courts of Chernihiv
region, Irpin city court of Kyiv region, Makariv district
court of Kyiv region, Brusyliv, Malyn and Ovruch district
courts of Zhytomyr region); 4) courts whose adminis-
trative-territorial location is remote from any hostilities
(for example, courts of Ternopil, Ivano-Frankivsk, Lviv,
Kirovograd, and Dnipropetrovsk regions).

Thus, courts located in the territory of active
hostilities or occupation were forced to suspend their
activities. However, courts located outside the hostili-
ties zone and in the de-occupied territories continue to
operate regularly but with some specific features.

Notably, the mode of operation of courts, accord-
ing to the territory of their location and the approach
of active hostilities, could constantly change (from
suspension to resumption and back). For example, on
March 6, 2022, the number of non-working courts was
48, already on April 6, 2022, this number increased to
128, and on May 25, 2022, it decreased to 99 (more details
on Figure 1).

06 08 10 12 14 15 16 18 22 25 04 06 08 21 22 29
mar mar mar mar mar mar mar mar mar mar apri apri apri apri apri apri

ch ch ch ch ch ch ch ch ch

ch

04 05 10 19 25

1 1 1 1 1 may may may may may

Courts 48 81 96 99 107 108 111 116 121 123 125 128 130 126 125 126 101 100 101 100 99

Figure 1. Dynamics of the number of courts that suspended (stopped) their activities under martial law
for the period from March 6, 2022, to May 25, 2022

Source: compiled based on official orders of the Supreme Court [13]

As of June 14, 2022, 47 court buildings in the
administrative-territorial units of the following regions
have suffered significant damage since the military in-
vasion: Luhansk, Donetsk, Kyiv, Chernihiv and Kherson
regions. Therewith, the Borodianskyi District Court of
Kyiv region, [zium City Court of Kharkiv region, Kharkiv
Court of Appeal, and Economic Court of Mykolaiv re-
gion were destroyed and are not suitable for use at all.

To restore the possibility of administering justice
in courts that have suspended their activities due to the
urgent threat to life and health in the conditions of ac-
tive hostilities and occupation, the Law of Ukraine “On
Amendments to Part Seven of Article 147 of the Law of
Ukraine ‘On the Judicial System and Status of Judges’
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regarding the determination of territorial jurisdiction
of court cases” was adopted [14]. This law provides for
the possibility of changing the territorial jurisdiction
of cases, which cannot administer justice due to mili-
tary operations, by transferring such jurisdiction to the
court most geographically close to this court. The deci-
sion to change the jurisdiction of a particular court is
made by the High Council of Justice upon the proposal
of the Chief Justice. In the absence of the powers of the
High Council of Justice, the change of jurisdiction of the
court is based on the order of the Chairman of the Su-
preme Court.

Thus, in the period from March 6, 2022, to June
14, 2022, the Chairman of the Supreme Court issued
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22 orders on the territorial jurisdiction of cases, of
which 16 orders concerned the change of territorial ju-
risdiction, and 6, on the contrary, its restoration. Thus,
as of June 14, 2022, the number of courts that do not
administer justice is 99, and the number of courts that
have resumed their activities is 33.

In turn, to ensure the proper functioning of courts
under martial law, the Council of Judges of Ukraine, as the
highest body of judicial self-government, has adopted
several important decisions and recommendations for
all courts of Ukraine. Thus, the decision of the Council of
Judges of Ukraine No. 9 of February 24, 2022 [15] contains
recommendations for streamlining the work of courts
while ensuring the safety of judges, and judicial staff, and
a list of required measures in case of escalation of hostil-
ities to preserve court cases and documents. Among the
main (key) functional measures should be noted:

1) the possibility for court chairpersons, in case of a
threat to the life and health of judges, parties to the
proceedings and court staff, to decide on the temporary
suspension of the court’s activities until the threat is
eliminated;

2) the heads and chiefs of staff of the courts were
instructed to ensure the safety of seals and stamps of
the courts, and to identify and provide court cases and
documents to be preserved and evacuated in case of
aggravation of the situation;

3) establishment of an operational headquarters at
the Council of Judges of Ukraine, which will constantly
coordinate the work of courts in Ukraine.

In addition, on March 2, 2022, the Council of
Judges of Ukraine developed recommendations for all
courts of Ukraine on the immediate regulation of the
administration of justice and the procedure for consid-
ering cases [16]. Thus, the Council of Judges of Ukraine
recommended judges consider the current situation in
the respective region:

- to independently make decisions on the mode of
operation of the court (including the possibility of sus-
pending its work) based on the real threat to the life
and health of judges, court staff, participants in the pro-
cess and visitors to the court;

- restrict access to the court premises for all visitors
(except participants of the trial);

- limit the number of court employees and judges
physically present on the court premises by introduc-
ing appropriate duties. All other court employees are
recommended to switch to remote work;

- if possible, to delay the consideration of court cases
(except for urgent and urgent cases: detention, an ex-
tension of detention). Therewith, consideration of other
cases is possible only with the written consent of all
parties to the case;

- to provide daily accounting of all court staff and
judges (including information on their whereabouts
and safety).

On March 13, 2022, the order of the Chairman of
the Supreme Court [17] proposed an algorithm of actions

for courts and judges in case of occupation of a settle-
ment (or court) or threat of its occupation. According
to these recommendations, judges should respond to
the situation with the highest priority - the preserva-
tion of human life and health. The algorithm of actions
provides for: mandatory evacuation of judges and staff
from the occupied territories (through evacuation cor-
ridors or independently); the possibility to ensure the
transportation of court cases (or at least the most sig-
nificant and high-profile cases); the procedure for the
removal of court seals, robes, breastplates, servers,
devices with electronic digital signatures of judges and
court staff from the court premises. In case of impossi-
bility of their transportation - everything is destroyed
compulsorily.

Although the judiciary has undertaken all possible
measures designed to ensure uninterrupted access to
justice and the full functioning of the courts, there are
still several problems of the judicial system and the ac-
tivities of the courts that still require urgent solutions
and regulation:

1. The problem of physical transfer of court case files
from courts that have suspended their activities, and the
consideration of cases of this court was transferred to
another court under jurisdiction. Currently, if it is neces-
sary to move court cases to a new court, they are moved.
Cases that have been relocated are transferred to the
clerk’s office in the new court and reassigned and heard
from the beginning. Cases that cannot be physically re-
moved remain in the court premises (if possible in the
safes of the court premises). Therewith, if the proceed-
ings have been initiated, but no judgment has been ren-
dered, the party to the case has the right to file a lawsuit
again in the court to which the jurisdiction of the case
has been transferred. However, what to do with the ma-
terials of proceedings that have not been evacuated, and
consideration of court cases without case files is simply
impossible?

2. Overload of courts and judges to whom the consid-
eration of cases were transferred from courts located in
the occupied territories or in the territories where active
hostilities are conducted. For example, court cases from
the courts of the Kherson region (21 courts), Donetsk
region (12 courts), Luhansk region (16 courts), Zapor-
izhzhya region (14 courts) and Kharkiv region (6 courts)
were transferred to the courts of Dnipropetrovsk region
by the order of the Chairman of the Supreme Court. That
is, the workload of the courts of the Dnipropetrovsk re-
gion has additionally increased by the number of cases
that were under the jurisdiction of 69 courts, which in-
creased the workload of judges three times.

3. Problems of the secondment of judges from the
territories where active hostilities are conducted to the
courts where jurisdiction over cases is transferred. In
particular, the possibility of sending courts from the
territories of occupation remains a problem, as judges
are now physically unable to leave these regions (exit
is prohibited), and the possibility of remote work is not
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allowed, as there is no mobile communication and
Internet in these regions (for example, Kherson and
Zaporizhzhia regions).

4. Catastrophic shortage of court staff, starting from
secretaries, assistants, court staff and up to judges. It is
primarily explained by the fact that as a result of the mili-
tary aggression, women judicial employees were obliged
to leave their homes and evacuate to safer regions (in
particular, they went abroad) for their safety and the
safety of their children. Thus, almost all courts of Ukraine
(which are currently exercising their powers) publish on
their official pages’ information about a large number of
vacant positions in this court, and information about the
lack of courts that have the authority to work.

Notably, the problem of preserving life and health
under martial law while ensuring access to justice should
be considered in parallel with the problem of protecting
personal data and data constituting judicial secrecy. That
is why the judicial authorities of Ukraine temporarily
(during the period of martial law) suspended access to
the Unified State Register of Court Decisions, the ser-
vices “Status of consideration of cases” and “List of cases
scheduled for consideration”. Therewith, information
on the case (including decisions and court summonses)
can be obtained by each participant in the process in
the personal account of the Electronic Court, which is
now constantly updated with information on the status
and progress of the relevant case.

It is appropriate to note that the prerequisite
and driving force for the widespread implementation
and the beginning of the full use of electronic justice
was the large-scale spread of the coronavirus disease
COVID-19 [18; 19]. The COVID-19 pandemic has accel-
erated the use of digital tools for court cases, and access
to remote justice with the active use of audio and video
both in Ukraine and in all European countries [20; 21].
During martial law, Ukraine has an e-Court system
with a wide range of tools (possibility of filing lawsuits,
statements and motions immediately in court, receiv-
ing current and timely information on the date and sta-
tus of the case, familiarisation with the case file, holding
court hearings via video conferencing, receiving court
decisions in the electronic cabinet, etc.), in addition, it
allowed for court cases to be heard by both judges and
litigants from a safe location.

The increase in the use of e-court subsystems
under martial law is confirmed by official statistics.
Thus, from February 24, 2022, to May 31, 2022, 30,438
court hearings were conducted via videoconference,
and 85,659 applications and petitions were filed with
the court through the personal account of the electronic
court. And the number of newly registered users in the
e-court system reached almost 6,000 people [22].

Realising that e-justice is the most efficient mech-
anism for access to justice in a pandemic [23], and in
the conditions of active hostilities, occupation and the
threat of missile attacks, the judiciary continues to ac-
tively improve technological processes aimed at refining,
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improving and expanding a wide range of e-court func-
tionality.

Thus, on June 6, 2022, the Order of the State
Judicial Administration of Ukraine No. 156 approved
the Instruction on working with technical means of
recording court hearings [24], which introduced a new
procedure for recording court hearings and using new
functionality that allows avoiding the recording of court
hearings on a CD and fully integrating with the subsystem
of the Electronic Court.

Now, the court session will be recorded through
the videoconferencing subsystem, and the records of the
court session will be stored in the appropriate data stor-
age. Therewith, the court session is recorded through
this subsystem both for the sessions held via videocon-
ferencing and for the court sessions held in the court-
room. The instruction provides for the procedure for
access to the recording of the court session. Thus, the
records of the court session are available at the web
link in the court. Participants of the trial have the op-
portunity to access the link to the recording of the rel-
evant court session after paying the established court
fee. In addition, the instruction introduces the technical
possibility for the secretary of the court session to work
outside the court premises (completely remotely).

In addition, in April 2022, several draftlaws were
registered that specifically address the issue of the ad-
ministration of justice, namely draft Law No. 7315 on
Amendments to the Law of Ukraine on the Judiciary
and the Status of Judges regarding the administration
of justice in conditions of martial law or state of emer-
gency [11], and draft Law No. 7316 on Amendments
to the Code of Administrative Procedure of UKkraine,
the Civil Procedure Code of Ukraine and the Economic
Procedure Code of Ukraine (concerning the conduct of
court proceedings under martial law) [12].

These draft laws proposed to enable the courts
to summon or notify the parties about the place, time
and date of the court hearing by any possible means,
in particular by all known means of communication:
e-mail, telephone, SMS or messenger and even through
announcements on the official web portal of the judi-
ciary. After receiving a notification from the court, the
participant in the case must immediately send a con-
firmation of receipt or acquaintance with such a call or
message by SMS, phone, messenger or e-mail. The text
of such confirmation is printed out, and the telephone
confirmation is recorded by the relevant employee of the
court staff, attached by the secretary of the court session
to the case and is considered to be a proper notification
of the participant in the trial. Such notifications can be
used only if it is not possible to ensure the notification
of participants in the general order. Currently, the possi-
bility of notification by e-mail, telephone or other means
(except messengers) exists only if the participant has
previously sent a corresponding application.

The draft law proposes to allow the parties to
access the electronic version of the court decision and
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enforcement documents through the mobile application
of the portal “Diya” and the Unified State Web Portal of
Electronic Services. If a participant of the trial does not
have an official e-mail address, the court will be able to
notify them of the court decision by posting information
on the official web portal of the judiciary with a link to
the web address of such court decision in the Unified
State Register of Court Decisions. In addition, there is
an opportunity for a participant in the proceedings to get
acquainted with the court decision in conditions when it
is not physically possible to deliver it in person or send
it by mail.

Draft Law No. 7316 expands the possibility of
remote participation of a secretary, interpreter, and
witness by introducing appropriate amendments to all
procedural codes (except for criminal cases). Thus, in the
courts located in the occupied territories or in the terri-
tories where active hostilities are underway and where
the secretary of the court session is physically unable to
be in the courtroom or such an employee is absent at all,
during the martial law or state of emergency, by order of
the chairman of the court, any employee of the court staff
with higher legal education may be appointed to exer-
cise the powers of the secretary of the court session. The
Secretary will be able to perform their duties via video-
conferencing. In case it is impossible to record the court
session by technical means, the secretary of the court
session will be able to record the course of the court ses-
sion in the protocol of the court session remotely.

Considering using e-justice as the most efficient
solution for the full administration of justice, the experi-
ence of the European Union countries, which have been
fully using e-justice systems for a long time, should be
considered. Thus, the countries with the highest level of
integration of information technology in the judiciary
include Austria, Italy, Norway, Estonia and Hungary.

For example, the most developed electronic com-
munication court systems are the electronic system
Processo Civile Telematico or TOL in Italy and the elec-
tronic case e-File and the electronic court system KIS in
Estonia [20]. Based on a thorough analysis of the data
of electronic court systems, the author has identified
their functionality, the implementation of which in the
electronic court system of Ukraine will allow providing
full access to justice in the conditions of martial law or
challenges of extraordinary and global scale, namely:

1) availability of a unified information court sys-
tem that unites courts of all instances and is used for
all proceedings without exception (it is in this system
that court cases are registered, and all materials of pro-
ceedings and court rulings and decisions are contained).
Therewith, the systems provide for the possibility of both
filing lawsuits in court and appealing against decisions
already passed by any instance;

2) fully electronic document management (from
submission, storage and the possibility to get acquainted
with the procedural materials of the case at any time).
Notably, in Estonia, digital court files are used along
with paper court files (and, if the court file is available

in digital form, its duplication in paper form is not re-
quired);

3) provides for the possibility for the parties to re-
ceive court summonses and any information on the
progress of the case in electronic form;

4) a full-fledged opportunity to pay court fees im-
mediately in the electronic office;

5) the electronic systems have explicit software re-
strictions to protect against the dissemination of con-
fidential and personal information: only the judge in
charge of the case and only those court employees who
are related to the case have access to confidential and
personal information;

6) full possibility of holding court hearings remotely
(via videoconferencing) using the electronic court system;

7) a precise and legally regulated algorithm of iden-
tification and access of the parties to their accounts in
electronic court systems.

Conclusions

The study allows concluding that most of the measures
introduced to ensure the full functioning of the judicial
system were immediate, exceptional and necessary in
the current circumstances. However, the military inva-
sion, occupation and active hostilities in large parts of
Ukraine have highlighted several pressing problems in
providing justice, namely overburdening of judges due
to the transfer of court cases from courts in the occupied
territories and areas of active hostilities; the physical in-
ability of judges and parties to hear court cases in court
premises due to the threat to life; shortage of court staff
and judges themselves due to their departure to a safer
location; the physical impossibility of transferring court
cases from the occupied territories (destroyed court
buildings) to a new court, effectively stopping any con-
sideration of these cases until they are restored.

Notably, one of the most efficient solutions to solve
the above-mentioned problems and restore access to
justice during war and martial law is the transfer of ju-
dicial proceedings (electronic communication between
the court and the parties to the proceedings: from fil-
ing, registration and management of cases, exchange
of electronic documents, sending of subpoenas) to the
remote mode through electronic courts.

Analysing the experience of Ukraine and the
experience of the European Union countries that have
been fully using e-court systems for a long time, it is un-
doubtedly a fact that for the possibility of full and suc-
cessful functioning of e-justice in Ukraine it is necessary
to further regulate its legislative regulation, technical
refinement (improvement) and provision. However, it
can be confidently stated that Ukraine has chosen the
right vector of judicial development towards the estab-
lishment of a full-fledged electronic and communicative
judicial system, which will ensure continuous access to
justice as a fundamental principle of human rights by
international standards.

The experience of measures, work of the judicial
system and legislative changes under martial law will
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become a new vector of world scientific research in the  for further improvement of the current legislation to-
field of access to justice and will provide an opportunity =~ wards the improvement and full use of electronic justice.
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JocTyn A0 nNpaBoCyAAsl B yMOBaX BOEHHOTO CTaHY

Hartasiga MuxaiiiiBHa flcesibcbKa

HanjionasbHUM yHiBepcuTeT 6iopecypciB i IpUPOJOKOPUCTYBaHHSA YKpaiHy,
03041, By 'epoiB O60ponu, 15, M. KuiB, Ykpaina

AHomayis

AKTyanbHICTB JOCIiPKEHHS 3yMOBJIEHO HEOOXiIHICTIO MPOBECTHU OLiHKY ePeKTHBHOCTI 3a6e3MnedyeHHs JOCTYIy
[0 IPaBOCYAAsl IK 060B’I3KOBOT0 Ta HEBiZ' EMHOro eJleMeHTy NpaB JIIOJUHU B YMOBaX MOBHOMACIITAOHOTO
BOEHHOI'0 BTOPrHEHHA B YKpaiHy. MeTa cTaTTi — aHa/1i3 0CHOBHUX 3aXO0/liB, 1110 BXKWJIM ypsiJ YKpaiHU Ta cyJ0Ba
BJa/ila JJs BiIHOBJIEHHS JOCTYNy /[0 TNPaBOCyAAs MiJi yac BOEHHOrO CTaHy /IS BHUSBJIEHHS NPOOJEMHUX
MUTaHb MOTO peaJizaiii, a TakoX MOUYyK epeKTUBHUX MeXaHi3MiB iX mofo/iaHHA. MeTo[0JI0Tise AOCTiPKeHHS
OXONMJIa 3arajJlbHOHAyKOBI Ta cHeliajJbHi METOJM HAyKOBOrO Ii3HAHHA: NOPIBHAJBHO-NIPABOBUH MeETOJ,
KiGepHEeTUYHUU MEeTO/ Ta MeTO/| aHai3y i cuHTe3y. Ha migcTaBi gociikeHHs po60TH CyAiB YKpaiHu 3/[iHCHEHO
YMOBHUH MO Cy/iB 3aJI€XKHO Bifi pexxuMy IXHbOi po6OTH H BiZiOBiHOrO po3TalllyBaHHS, a caMe: TepUTOpil,
Jle BelyThCs aKTUBHI 60#o0Bi fiii; TepuTopil, 0 nepebyBarTh B okynauii (610kazi); AeokynoBaHi TepuTopii, a
TaKOX TepuTopii, BiggasneHi BiJ BificbkkoBUX Ail. KoHCTaTOBaHO, 110 aKTUBHI 60¥0BI Aii, OKynanisg Ta mocTiiHi
pakeTHi 06CTPiNM CTBOPU/IM HU3KY HOBUX MpPO6JIeM Y JOCTYII /10 MPaBOCY s, SK-0T: pi3suuHa HEMOXKJIUBICTh
3AiliCHEHHs1 NpaBOCYAJs CyAAsIMU Ha OKYNOBAaHUX TEPUTOPIAX Ta TEPUTOPiAX aKTUBHUX OOHOBUX il
KatacTpodiuHUM O6pak mpaniBHUKIB CyAiB; mpo6JyieMy, OB'A3aHi 3 mepejadyer0 MiZCYJHOCTI 3 OAHOTO CyAy [0
iHmoro (mepeHaBaHTaXKeHHs CyAZiB, ¢pisMuHa HEMOXKJIUBICTh Nepefadi MaTepianiB cyZ0BUX cpaB, GaKTUUHE
3HUIIEHHS CIPaB, 36i/bLIEHHS CTPOKIB PO3IJIAY CYLOBUX ClipaB). 3p06JIeHO BUCHOBOK, 1110 B YMOBaX BOEHHOT0
CTaHy 3aCTOCYBaHHS €JIEKTPOHHOTrO CY/JOUMHCTBA € caMe TUM ePeKTUBHUM pillleHHSM, 1[0 MOXKe 3a0e31NeYUTH
MpaBo Ha JOCTYI [0 NPaBOCYAAd. 3BEPHEHO yBary, 1110 YUHHA MOJieJIb eJIEKTPOHHOTO CYyJ0YMHCTBA B YKpaiHi 11e
noTpebye A00NMpaLl0OBaHHS IIJISIXOM YXBaJIeHHsI YiTKOI HOpMaTUBHO-IIPaBOBOi 6a3H, 1110 perJiaMeHTY€ IOBHOL[iHHE
BUKOPUCTAHHS €JIEKTPOHHOI'0 CY/J04YMHCTBA (BKJIIOYHO 3i BHECEHHSIM BiJIMOBiAHUX 3MiH [0 NMpPOLEeCyaJTbHUX
KOZIEKCIB Ta pO3pPOOKOI JeTaJbHUX IHCTPYKIIN AJS CYyAJiB i CTOPiH mpolecy); J0ONpaloBaHHS TPOTPaMHOTO
3abe3nevyeHHs /151 PO3LUIMPEHHS HOTo GYHKLiOHAJIbHUX MOKJIMBOCTEHN 3 0/JHOYACHUM 3a6€e31e4yeHHAM TeEXHIYHUM
006s1alHAaHHAM BCix cyaziB. [[pakTU4HA 3HAYUMICTb MPOBEJIEHUX JOCTiPKEHb MAa€ HAYKOBY I[iHHICTh He TiJIbKU
JUISl IPAaKTHUKIB i HAYKOBIIiB, 1110 BUBYAIOTh TEOPETUKO-IIPAaBOBY NPOGJIEMATHUKY AOCTYNHOCTI NpaBoCcyA/s, a
¥ MOXYTb OYTH BUKOPHUCTAHI /i/1s 3a6e3nedyeHHs JOTPUMaHHsA Ta peaJsisalii mpaBa Ha ZOCTYI /10 IPaBOCYA/s B
yMOBaX MaOyTHIX BUKJIMKIB HaZI3BUYAaHHOTO YU CBITOBOr0O MacCIITAby, IK-0T BiHA YU MaHeMis

Kaiouoei caoea: cynoBuil po3risi/]i, pociiicbka BiMCbKOBa arpecis, cy/joBa CUCTEMA, eJIEKTPOHHE NPaBOCY 4,
PO3IJISIZ CYIOBUX CIIPaB
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