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of environmental security and defined the content of the state policy on
environmental protection. The guidelines for implementing this policy in
Ukraine and the European Union were analysed. National and international
regulations covering the implementation of environmental policy were
identified, and the mostsignificantofthem were analysed. The studyidentified
concrete public administration bodies that implement environmental policy
in Ukraine and within the European Union. The study delineated the concepts
of environmental safety and state policy for environmental safety, together
with their characteristics and the importance of their implementation.
Despite enhancements to the national legal framework aligning with EU
standards, the issue of ineffective environmental policy implementation in
Ukraine persists, attributed to constrained financial resources, inadequate
monitoring, and flawed regulatory mechanisms. Furthermore, the EU faces
challenges in terms of coherence of strategies across sectors. The practical
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significance is in its utility for Ukrainian government agencies, international organisations, and scholars

to enhance the efficacy of environmental governance, refine legal frameworks, and adopt best practices

Keywords: environment; eco-policy; state policy; environmental protection; natural legislation; public

authorities

Introduction

The escalating global environmental crisis has
heightened the imperative to establish robust
mechanisms for environmental safety governance
in Ukraine and European Union member states.
These regions confront multifaceted ecological
challenges, encompassing environmental degra-
dation, elevated greenhouse gas emissions, biodi-
versity loss, and climate destabilisation, necessi-
tating the formulation of comprehensive policies
and enhancementofadministrative frameworks to
facilitate sustainable environmental stewardship.
Moreover, the ongoing military conflict within
Ukraine’s territorial boundaries has substantially
exacerbated environmental deterioration, under-
scoring the critical importance of efficacious pol-
icy implementation and institutional responses
from Ukrainian regulatory authorities. Of particu-
lar significance is the harmonisation of Ukraine’s
environmental legislative framework with Euro-
pean Union environmental acquis and directives, a
process that demands meticulous attention to reg-
ulatory alignment and implementation protocols.

Negative environmental change is a global
problem (Rebhi & Bouderbala, 2023). As a result
of systematic missile attacks on Ukrainian cities,
hits on critical infrastructure and businesses, haz-
ardous chemicals are released into the air, soil,
and water bodies. These hazardous substanc-
es are spreading throughout Ukraine, crossing
the borders of other states, particularly through
winds, groundwater, and rivers (Albakjaji, 2022).
Thus, there is an increasing need for effective
environmental policy implementation by both
Ukrainian and EU authorities, the principles and

Law. Human. Environment. 2024. Vol. 15, No. 4

problems of which have been repeatedly investi-
gated in the scientific literature.

C. Vashchenko & B. Nosachenko (2024) ex-
amined the key role of public policy in overcom-
ing environmental problems on which Ukraine’s
national security depends. The researchers un-
derscored the necessity for efficient environmen-
tal management to enhance environmental safety
and establish secure living circumstances amid
war actions in Ukraine. Their study pointed to the
need to strengthen national control and response
to the environmental consequences of military op-
erations. This will facilitate further recovery and
sustainable development in post-war Ukraine.

L.0. Ostapenko et al. (2023) emphasised the
need to reform the environmental governance
system and strengthen environmental sustaina-
bility. The researchers underscored the impor-
tance of public engagement in the execution of en-
vironmental policy to enhance the environment.

K.W. Cynk (2024) explored how ministers of
Central European countries formulated environ-
mental security issues during the first weeks of
the war in Ukraine. The researcher analysed the
political statements and decisions made at min-
isterial meetings, addressing the relationship be-
tween military conflict and environmental issues.
The study emphasised the need for a comprehen-
sive approach to integrate environmental securi-
ty into national and regional political strategies
caused by military operations. Furthermore, the
study emphasises the value of joining forces to ad-
dress both security and environmental issues in
Central Europe. D. Pietrzyk-Reeves et al. (2024)
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investigated the issue of public involvement in
solving environmental problems in Ukraine,
where the researchers surveyed 30 members of
the public. Their study found that citizens are
more likely to be involved when environmental
issues directly affect their daily lives. Thus, this
study emphasised the need for cooperation be-
tween civil society and the state.

E. Alblas and ]. van Zeben (2023) analysed
how effective these schemes can be in terms of bi-
odiversity conservation of agricultural activities.
Furthermore, the study examined the challenges
and prospects for engaging farmers and other
stakeholders. The need for co-management to
improve environmental outcomes was particu-
larly emphasised. Overall, this study helped to
understand the interaction between agricultural
policy and biodiversity management within the
EU. K. Kluza et al. (2024) analysed the implemen-
tation of climate policy by EU countries according
to the Sustainable development goals (n.d.). The
researchers determined the effectiveness of this
policy in promoting sustainable development and
overcoming climate threats. Furthermorea, they
addressed the role of adapting national legisla-
tion in line with EU provisions to ensure environ-
mental sustainability.

Overall, the level of research on environmen-
tal security is quite extensive due to the relevance
of this issue. Researchers have mostly investigat-
ed its essence, identified factors that adversely
affect the environment, and analysed legislation
related to these issues, as well as its effectiveness.
However, much fewer researchers have explored
the issue of public administration of environmen-
tal security in the EU, and especially in Ukraine.

This study aimed to delineate the function of
administrative governance in safeguarding envi-
ronmental safety in Ukraine, specifically identify-
ing the challenges associated with successful en-
vironmental governance. The study’s aims were
as follows:

) to delineate the notion and articulate the
official policy of environmental safety;

> to analyse the environmental legislation of
Ukraine and the EU;

% to identify the competent authorities im-
plementing environmental policy in Ukraine and
the EU.

Materials and Methods

During the study of Ukrainian legal documents,
the study reviewed and analysed the provisions
of the following legislative acts: the Constitution
of Ukraine (1996); the Law of Ukraine No. 1264-
(1991);
No. 2086-VIII “On the Ratification of the Agree-
ment between the Cabinet of Ministers of Ukraine

XII “On Environmental Protection”

and the Government of the Republic of Moldova
on Cooperation in the Field of Protection and
Sustainable Development of the Dniester River
Basin” (2017); No. 2059-VIII “On Environmen-
tal Impact Assessment” (2017); the Association
Agreement Between Ukraine, of the One Part, and
the European Union, the European Atomic Energy
Community and their Member States, of the Other
Part (2017); No. 2697-VIII “On the Basic Princi-
ples (Strategy) of the State Environmental Policy
of Ukraine for the Period up to 2030” (2019).

International treaties include the United
Nations Framework Convention No. 30822 “On
Climate Change” (1992); the Convention on Bio-
logical Diversity (1992); the Consolidated Version
of the Treaty on the Functioning of the European
Union (2012); the European Green Deal (2019);
the Regulation of the European Parliament and
of the Council No. 2021/1119 (2021) (European
Climate Law).

The comparative method facilitated the anal-
ysis of current definitions of environmental safety
and state policy concerning environmental safe-
ty, as delineated in scholarly articles, dictionar-
ies, and online resources, leading to a conclusion
about these concepts. In addition, this method

Law. Human. Environment. 2024. Vol. 15, No. 4
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was employed to some extent in identifying the
bodies that implement environmental policy in
Ukraine and the EU, namely, by demonstrating the
difference in the levels at which it is implemented.
By analysing national and international legisla-
tion, the governing aspects of policy implementa-
tion were compared.

Another key element of the methodology was
an institutional analysis. This involved identifying
the institutions responsible for formulating and
implementing environmental policy in Ukraine
and the EU, analysing their role in this process,
and their interaction with each other. Specifically,
this included an analysis of the legislative, exec-
utive, and judicial authorities and specialised EU

institutions that influence environmental policy.

Results

The concept and content of state policy in the
field of environmental safety. According to Arti-
cle 50 of the Law of Ukraine No. 1264-XII (1991),
environmental safety implies a state of the envi-
ronment that ensures the avoidance of deterio-
ration of this state and threats to the population.
Whereas security for Ukrainian citizens is guaran-
teed by a set of interrelated measures in the po-
litical, economic, technical, organisational, legal,
and other spheres. It also provides that in case
of damage to the environment by individuals or
legal entities, their activities may be suspended.
The state policy for environmental safety
largely entails the provision of a secure environ-
ment by governmental bodies. This is accom-
plished by using the concepts of balanced envi-
ronmental management across all sectors of the
state’s socio-economic development, specifically
in Ukraine (Law of Ukraine No. 2697-VIII, 2019).
This type of state policy is aimed at ensuring the
rights of citizens enshrined in Article 50 of the
Constitution of Ukraine (1996) and Article 9 of
the Law of Ukraine No. 1264-XII (1991). It spe-
cifically pertains to the human right to a secure

Law. Human. Environment. 2024. Vol. 15, No. 4

environment, the efficient utilisation of natural
resources, and the conservation and rehabilita-
tion of ecosystems.

For the effective implementation of this pol-
icy, its principles are important. They include
1) the “polluter pays” principle, one of the guid-
ing principles that aims to impose responsibility
on the person who caused the pollution. Such a
person should make payments for the damage
caused and for other measures to address its con-
sequences (van Bueren, n.d.); 2) the principle of
precautionary measures, which is aimed at tak-
ing preventive actions in case of disputes, which
allows preventing and eliminating a possible
threat to the environment before it actually oc-
curs (What are environmental principles?, 2019);
3) the principle of integration mandates that envi-
ronmental protection concerns must be incorpo-
rated into many sectors of public policy in align-
ment with the plan for sustainable development.
Adherence to these principles will help build an
effective state policy on environmental issues.
Overall, these principles are the basis for protect-
ing the entire ecosystem.

Article 6 of the Law of Ukraine No. 1264-
XII (1991) prescribes the development and im-
plementation of environmental programmes of
local, state targeted, and interstate significance.
This is accomplished directly to assure the effi-
cacy of environmental protection measures and
safety, as well as to ensure the equitable utilisa-
tion of Ukraine’s natural resources. This strategy
is executed at multiple levels: international (glob-
al), national (state), regional (international), and
local (Environmental policy of Ukraine..., 2021).

The international global level includes the
formulation and adherence of governments to nu-
merous international treaties and engagement in
international organisations dedicated to environ-
mental preservation. This addresses global issues
including climate change and the release of dan-
gerous compounds into water, air, and soil. For ex-




Klymenko

ample, Ukraine ratified the United Nations Frame-
work Convention on Climate Change (1992),
which prompted the state to take adequate meas-
ures to monitor the level of emissions of harmful
substances into the atmosphere, etc. The Conven-
tion on Biological Diversity (1992) can be added
to these treaties. The execution of global environ-
mental policy connects the majority of the world’s
nations, including the most isolated or impover-
ished regions.

The implementation of environmental policy
at the international regional level involves solving
concrete problems within a particular region. EU
directives primarily pertain to EU member states,
and the same is true for countries that are mem-
bers of the North Atlantic Treaty Organisation
(NATO). In Ukraine, it is implemented at this level,
specifically, through the Basin Agreement (Law of
Ukraine No. 2086-VIII, 2017). As a future member
of the EU, Ukraine is adapting its national legisla-
tion to the EU legislation, and after final accession
to the EU, Ukraine will be subject to the EU direc-
tives. A vital step towards the EU was the adop-
tion of the Law of Ukraine No. 2059-VIII (2017),
which allows for a more accurate environmental
impact assessment.

These international treaties, along with oth-
ers, have helped to create a more effective system
of legislation in Ukraine. International coopera-
tion is a vital indicator of a democratic state, as it
demonstrates the state’s desire to improve its sys-
tem of government, which is tantamount to im-
proving the living conditions of society. It implies
theunity of statesinsolvingglobal problems, which
include the issue of environmental protection.

Principal state bodies responsible for the
implementation of public administration of
environmental safety in Ukraine. The execu-
tion of environmental policy at the state level is
essential, as state authorities are accountable for
ensuring a safe environmental condition (Am-
blard & Carter, 2022). The Ministry of Ecology and

Natural Resources of Ukraine (MENR) is the prin-
cipal governmental authority addressing this
matter. The Ministry of Ecology and Natural Re-
sources is tasked with developing and executing
programs for environmental protection and con-
servation. To this end, the Ministry develops draft
regulations (e.g., the Strategy), systematically
monitors and assesses water, air, and soil quality,
controls industrial pollution and the waste man-
agement system, etc. To achieve comprehensive
and, most significantly, effective implementation
of this policy, the Ministry closely cooperates with
a wide range of stakeholders (Regulation on the
Ministry of Ecology.., 2015). Specifically, with
state authorities, local self-government bodies,
international organisations, and political parties
(Environmental policy of Ukraine...,, 2021).

The Ministry of Environmental Protection
and Natural Resources (MENR) maintains a com-
prehensive approach to natural resource man-
agement through the continuous enhancement of
environmental monitoring mechanisms. This sys-
tematic framework encompasses rigorous assess-
ment protocols, and empirical investigations of
contamination levels across aquatic ecosystems,
atmospheric conditions, and pedological systems,
while simultaneously monitoring greenhouse gas
emissions (Ministry of Environmental Protection
and Natural Resources, n.d.). The foundational
policy instrument governing environmental gov-
ernance in Ukraine is codified in the Strategy of
the State Environmental Policy of Ukraine for the
Period up to 2030 (2019). This strategic docu-
ment presents a multifaceted approach, incorpo-
rating a thorough analysis of Ukraine’s contem-
porary environmental conditions and associated
challenges. Furthermore, it delineates strategic
objectives and targeted outcomes to be achieved
by pertinent governmental entities by 2030. The
policy framework establishes distinct implemen-
tation phases for environmental initiatives and

incorporates a robust monitoring and evaluation
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mechanism to assess policy effectiveness and im-
plementation progress.

The Strategy of the State Environmental Pol-
icy of Ukraine (2019) articulates a comprehen-
sive framework of environmental governance
through five interconnected strategic objectives.
The policy framework begins by emphasising
the cultivation of environmental consciousness
and sustainable resource management principles
within Ukrainian society, particularly about in-
dustrial production practices. Building upon this
foundation, the strategy seeks to establish favour-
able conditions for the sustainable enhancement
of Ukraine’s natural resource capacity. The third
objective focuses on mainstreaming environmen-
tal considerations into Ukraine’s socio-economic
development planning and decision-making pro-
cesses. The fourth goal addresses the mitigation
of environmental hazards to reduce their adverse
effects on socio-economic development and pub-
lic health outcomes. Finally, the strategy aims to
enhance the efficiency of state environmental
monitoring and management systems. These
strategic objectives were specifically designed to
strengthen Ukraine’s existing environmental pol-
icy framework while facilitating more effective
policy implementation by governmental institu-
tions (Environmental policy of Ukraine..., 2021).

The Strategy (2019) outlines the phases for
executing these environmental policy objectives.
By 2025, Ukraine is expected to attain a consist-
ent enhancement of the environmental condi-
tions, necessitating reforms in the public admin-
istration system regarding environmental issues
and adherence to international norms. Struc-
tural changes in the ecosystem should be based
on improving the environmental accounting
system, strengthening control over compliance
with the provisions established by legislation,
and introducing effective financial and economic
mechanisms to stimulate energy efficiency and
the transition to more environmentally friendly
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technologies. Raising publicawareness of environ-
mental issues and introducing an e-government
system will increase transparency and engage
the public in environmental protection processes.
Consequently, these measures will enhance sus-
tainable development and elevate the quality of
life in Ukraine, with the objective of significantly
improving the environmental condition by 2030
through an integrated approach addressing so-
cio-economic and environmental requirements.
This will enable productive cooperation between
government agencies, businesses, and the public,
and thus sustainable low-carbon development
will contribute to economic growth and environ-
mental improvement. This strategy will enhance
environmental management in the country and
serve as a significant catalyst for socio-economic
advancement, achieving a balance between eco-
nomic development and environmental conserva-
tion (Law of Ukraine No. 2697-VIII, 2019).

The Verkhovna Rada of Ukraine (VRU) is cru-
cial in executing environmental policy, directly
adoptinglaws and otherlegal documentsrelated to
environmental policy (mostly approving projects
of the Ministry of Ecology). For instance, in 2017,
the VRU adopted the Law of Ukraine No. 2059-
VIII (2017),whichis essential on the path tothe EU,
and the adoption of the first transboundary Basin
Agreement (on water resources) (Law of Ukraine
No. 2086-VIIl, 2017) was a major progress.

The VRU is updating Ukraine’s environmen-
tal legislation, monitoring compliance with this
legislation, and establishing more stringent liabil-
ity for its violation. The VRU also monitors com-
pliance with the environmental plan of the Min-
istry of Ecology and Natural Resources (National
Council for the Recovery of Ukraine from the Con-
sequences of the War, 2022). The Verkhovna Rada
of Ukraine (VRU), as the exclusive legislative au-
thority, is tasked with aligning Ukrainian legisla-
tion with European Union law. Specifically, after
Ukraine joined the European Green Deal (2019)
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in 2020, it became necessary to make substantial
adjustments to Ukraine’s environmental legisla-
tion (Ministry of Environmental Protection and
Natural Resources of Ukraine, 2024). The signing
of the Association Agreement (2017) ensured the
improvement of this legislation. The leading role
in the VRU'’s activities belongs to its relations with
the population of the state, as the Parliament en-
sures transparency in its decisions by engaging
the public and stakeholders.

Auxiliary state bodies involved in the
implementation of environmental policy in
Ukraine. State specialised bodies are equally
important for the execution of environmental
policy in Ukraine. The State Environmental In-
spectorate (SEI) oversees adherence to environ-
mental legislation and evaluates environmental
performance. Therewith, it performs a legal func-
tion - it investigates environmental offences and
establishes liability for them, and issues licences
and permits on environmental protection issues.
The SEI also conducts scientific research on the
environmental impact of the Chornobyl Nucle-
ar Power Plant (ChNPP) accident and takes the
necessary measures to eliminate existing threats
(State Ecological Inspectorate of Ukraine, 2018).
Among such bodies is the State Agency of Water
Resources of Ukraine (2020), which ensures the
rational use of the water environment and reg-
ulates the implementation of EU directives on
analogous issues (specifically, water quality); the
State Service of Geology and Subsoil of Ukraine
(which controls the optimised use of mineral re-
sources and establishes safe methods of mining)
(Regulation on the State Service of Geology and
Subsoil of Ukraine, 2015); Regulations on the
State Agency of Ukraine on Exclusion Zone Man-
agement (2014) (which systematically monitors
the ChNPP territory, conducts research on the
affected facilities and implements measures to
minimise the consequences of the accident), etc.
The synchronised efforts of these governmental

entities constitute a fundamental component of
implementing a successful environmental policy
in Ukraine, focused on safeguarding and guaran-
teeing environmental safety.

The final level (local) pertains to the execu-
tion of environmental policy by local self-gov-
ernment entities. The necessity and relevance
of these entities is elucidated by their capacity
to address the issue directly at its source (Kyry-
chenko, 2020). The competence of local self-gov-
ernment bodies is defined by the Law of Ukraine
No. 1264-XII (1991). Thus, Article 15 stipulates
that local councils are responsible for the natural
environment on their territories. They facilitate
the direct execution of environmental policy;
oversee the placement of enterprises within des-
ignated territories; authorise projects and for-
mulate programs and measures to enhance the
environment in specific areas; apprise the local
populace regarding environmental conditions;
issue permits for natural resource utilisation;
manage the environmental repercussions of
disasters or anthropogenic incidents; and mon-
itor adherence to the Law of Ukraine No. 1264-
XII (1991). Thus, local councils implement en-
vironmental policy exclusively at the local level,
which is limited to the territory of the respective
local council.

Another representative of local self-govern-
ment bodies is the executive bodies of village,
town, and city councils, according to Article 19
of the Law of Ukraine No. 1264-XII (1991), they
carry out the following activities: implement local
environmental policy; coordinate activities be-
tween different entities; manage waste; approve
limits on the use of resources in specific territo-
ries; formulate and implement environmental
protection programmes and take part in them
directly. These entities are crucial for sustaining
optimal environmental conditions and enhancing
the quality of life in the surrounding area. In ad-
dition, the authorised bodies at the local level are
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region, Kyiv and Sevastopol city state administra-
tions, whose competence is defined by Article 204
of the Law. These administrations are essential in
safeguarding and conserving the environment by
executing environmental policies, monitoring and
evaluating ecological conditions, optimising natu-
ral resource utilisation, and swiftly addressing is-
sues stemming from environmental catastrophes
(Powers of local self-government bodies..., n.d.).
The jurisdictional scope of Ukrainian local
self-government bodies encompasses compre-
hensive environmental governance responsibili-
ties. Their mandate extends to industrial zoning
regulations, comprehensive waste management
protocols, and the remediation of environmental
damages stemming from disasters. Furthermore,
these governmental entities are tasked with envi-
ronmental stewardship through systematic mon-
itoring procedures and expeditious intervention
in ecological challenges. This framework enables
local authorities to implement preventive meas-
ures while maintaining responsive capabilities
for addressing emerging environmental concerns
within their administrative territories.
Instruments for implementing environ-
mental policy in Ukraine. The Strategy (2019)
delineates the most exhaustive compilation of
instruments for executing environmental policy
in Ukraine. Thus, the key instrument is cross-sec-
toral partnership and interaction with stakehold-
ers. These methods can facilitate the active par-
ticipation of all relevant stakeholders, including
representatives from public authorities, local gov-
ernments, commercial entities, the private sector,
the public, and other interested parties, in the for-
mulation and execution of environmental policy.
Such cooperation increases the chances that the
policy will be comprehensive and well-grounded
and will accommodate the interests and needs
of multiple segments of the population and meet
their expectations. Joint efforts will result in im-
proved efficiency and sustainable functioning of
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environmental protection measures (Implemen-
tation of environmental reforms..., 2023).

Information and communication remain vi-
tal instruments for the practical implementation
of environmental policy. The key purpose of this
tool is to ensure that citizens are aware of envi-
ronmental issues, as well as of the activities of
executive authorities and the environmental sit-
uation. Communication enhances awareness of
the need of environmental preservation in society
and fosters skills in sustainable environmental
management. Through this approach, govern-
ment agencies can promote a culture of environ-
mental responsibility among citizens. Specifically,
this is achieved by raising their awareness and
participation, which is crucial for the effective im-
plementation of any environmental policy (Law of
Ukraine No. 2697-VIII, 2019; National Council for
the Recovery of Ukraine from the Consequences
of the War, 2022).

State regulation significantly establishes sci-
entifically based constraints on the extraction of
natural resources and the extent of industrial pol-
lution. This regulatory framework includes the is-
suance of integrated permits for the control of in-
dustrial emissions, following the EU directives on
industrial pollution control. By adhering to these
provisions, UKkraine aims to prevent environmen-
tal degradation and at the same time promote
sustainable environmental management practic-
es. A robust legal regulatory framework ensures
stringent adherence to environmental norms by
firms, hence enhancing overall environmental
safety (Law of Ukraine No. 2697-VIII, 2019; Pav-
liuk et al., 2023).

The use of strategic environmental assess-
ment is another powerful tool in Ukraine’s en-
vironmental policy. Such an assessment allows
determining the probable environmental conse-
quences of projects before they are implement-
ed. This preventive method ensures compliance
with applicable environmental legislation and
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rational resource use in future activities. By in-
corporating environmental assessment into the
decision-making process, the state seeks to miti-
gate detrimental effects on the environment and
assure adherence to environmental norms (Law
of Ukraine No. 2697-VIII, 2019; National Council
for the Recovery of Ukraine from the Consequenc-
es of the War, 2022).

Establishing environmental management
systems, which includes audits and certification,
increases the efficiency of enterprises while im-
Audits

check how well companies are implementing

proving environmental performance.
their management systems and achieving their
environmental goals. Through systematic audits,
companies can identify shortcomings, improve
production efficiency, and reduce environmental
risks. In addition to audits, environmental ac-
counting is used as a way to monitor and report
on the environmental performance of an enter-
prise. By integrating environmental accounting
into decision-making procedures, enterprises
can combine their economic viability with social
and environmental responsibilities (The World
Bank, 2016; Law of Ukraine No. 2697-VIII, 2019).

Another valuable tool for implementing envi-
ronmental policy is legal regulation of this issue,
specifically, the fact that Ukrainian legislation
should be adapted to EU directives (and especial-
ly those on sustainable development and environ-
mental protection). This encompasses the execu-
tion of a waste management and climate change
strategy, essential for tackling present environ-
mental challenges and adhering to European reg-
ulations and standards. Alongside its legislative
activities, Ukraine pays special attention to the
educational sphere, which aims to form an envi-
ronmentally conscious society. Itis founded on the
notion of sustainable development, which ought
to be included in educational curricula (Environ-
ment. Mission from Ukraine.., 2021). And since
the environmental awareness of citizens is the key

guarantee of compliance with Ukrainian environ-
mental legislation, these two instruments are in-
terrelated (Law of Ukraine No. 2697-VIII, 2019).

Furthermore, there are a series of economic
and financial instruments that provide support
for environmental measures and projects by
creating favourable conditions for their imple-
mentation. These instruments help to encourage
investment in environmentally friendly and re-
source-saving innovative technologies, as well as
provide favourable conditions for international
financing of environmental projects. Monitoring
systems are being implemented to control com-
pliance with environmental legislation and en-
gage the public in environmental management
(Law of Ukraine No. 2697-VIII, 2019). Thus, by
using all these tools, the Ukrainian state seeks to
strengthen environmental safety and ensure ef-
fective climate change mitigation, while following
international obligations.

Public administration of environmental
safety in the EU. The European Union compris-
es 27 member nations and has 9 candidates for
membership, namely Ukraine, Bosnia and Herze-
govina, Albania, Moldova, Georgia, Montenegro,
Serbia, Turkey, and North Macedonia (Kosovo is
a possible candidate, but 5 EU member states still
do not recognise it as independent) (EU enlarge-
ment, n.d.). All these states form a single entity,
and together they are struggling with problems
of a global scale. The challenge of guaranteeing
environmental security is exacerbated by climate
change, anthropogenic pollution, and the system-
atic release of greenhouse gases and other harm-
ful compounds into the air, land, and water bod-
ies. Environmental issues affect not only a single
country but the entire international community.
This has led to the need to create a single effective
public administration within the EU.

Articles 11 and 191-193 of the Consolidated
Version of the Treaty on the Functioning of the Eu-
ropean Union (2012) designate the EU itself as the
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competent authority in the field of environmental
policy. Its authorities encompass climate change,
air and water contamination, and waste man-
agement. The European Union’s environmental
policy is founded on four basic principles. These
include 1) the precautionary principle implies
refraining from certain actions or policy strat-
egies that may be dangerous (until such actions
are deemed safe). This helps to prevent threats
before they occur; 2) the precautionary principle
emphasises the need to take precautions to avoid
damage to the environment. It prioritises actions
aimed at preventing environmental violations
over responding to such violations; 3) if pollution
has already occurred, measures should be taken
to clean the contaminated areas. This is part of
the policy aimed at restoring ecological balance;
4) and the last principle of “polluter pays”, which
places responsibility for the damage caused on
the party that caused it. This means that the guilty
party must not only eliminate the consequences
of its actions on the environment but also cover
the costs of restoration (Ruiz et al., 2022; Kurrer
& Petit, 2024).

These principles are the key norms that
should guide both member states and candidates
for EU accession. They form the system of envi-
ronmental protection in the European Union and
are mostly preventive in nature. Specifically, these
principles are used when making significant de-
cisions (e.g., when addressing climate change), as
such issues are of global significance.

The EU’s environmental policy, alongside
legislation, relies on the execution of pertinent
initiatives, notably The Eighth European Union
Action Programme for the Environment until
2030 (2022). This Programme came into force
in 2022 and is designed to be implemented until
2030,andisaimed atachievingsix goals, including:

%> attainment of the objective to diminish
greenhouse gas emissions by 2030 and achieve
climate neutrality by 2050. This implies achieving
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abalance between the level of emissions and their
removal from the atmosphere, which will ensure
a more environmentally friendly and sustainable
future;

%> enhancing adaptive capability, fostering
resilience, and reducing vulnerability to climate
change. Building resilience will help to counter
climate threats more effectively, as it will reduce
the vulnerability of the population and natural en-
vironments to possible threats;

> shift towards a regenerative growth model
that separates economic expansion from resource
use and environmental harm, while promoting a
swift transition to a circular economy. In the tran-
sition to a circular economy, the key purpose is
to minimise waste, maximise resource efficiency,
and ensure that economic activity has a favoura-
ble effect on the environment;

#) attaining the objectives of zero pollution,
particularly concerning air, water, and soil, while
safeguarding the health and social welfare of the
European populace. Thus, the primary task should
be to protect public health, and reducing pollution
will contribute to improving living standards and
the environment;

») safeguarding, preservation, and propaga-
tion of biodiversity, together with augmentation
of natural resource volume. By preserving habi-
tats and protecting biodiversity, natural capital
can be strengthened;

#) alleviating the environmental and climatic
impact resulting from production and consuming
activities, particularly in sectors such as energy,
industry, construction, infrastructure, mobility,
tourism, international trade, and the food system.
This will primarily help to increase the efficiency
of environmental management and achieve the
goals of the Eighth European Union action pro-
gramme (2022).

The Programme is a comprehensive strate-
gy for implementing environmental policy in the
EU, setting ambitious goals for achieving climate
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neutrality, reducing pollution and protecting bio-
diversity (Tosun, 2023). By promoting sustainable
development and strengthening cooperation be-
tween EU member states, the Programme aims to
overcome critical environmental threats while im-
proving the living standards of European citizens.

The European Council is crucial in executing
environmental policy inside the EU, establishing
strategic directions and defining political goals.
Overall, the Council sets targets (including those
related to minimising greenhouse gas emissions)
that directly affect setting the legislative agenda.
Its function is also to shape environmental pol-
icy and identify issues that require immediate
attention (e.g., climate change). Through the rec-
ommendations of the European Council, political
assistance and support is provided to draft laws
submitted by the European Commission (The
European Green Deal, 2019). In addition, by re-
viewing reports and analytical assessments, the
European Commission can hold Member States
accountable for their commitments. Thus, by exer-
cising the control function, the Council encourages
EU member states to take adequate measures on
environmental issues (Selin & Van Deveer, 2015).

Through the establishment of a bilateral con-
versation, the Council guarantees the alignment
of national interests with EU objectives, which
is essential for the efficient implementation of
environmental legislation (The European Green
Deal, 2019). Consequently, although the European
Council does not actively engage in the execution
of environmental policies, it is crucial in establish-
ing strategic objectives. It also plays a key role in
achieving unanimity among member states, pro-
viding a legislative framework that facilitates the
creation of an effective EU environmental policy
and itsimplementation (Selin & Van Deveer, 2015).

The European Parliament serves as a crucial
legislative institution within the European Un-
ion’s governance framework, operating in con-
junction with the Council of the European Union

to fulfill essential legislative responsibilities. This
dual legislative authority encompasses the formu-
lation and implementation of regulations across
diverse policy domains, with particular emphasis
on environmental matters such as climate change
mitigation and adaptation strategies. Both insti-
tutions possess the constitutional prerogative to
propose amendments and conduct formal voting
procedures on environmental legislation of crit-
ical significance. Through the Parliament’s dedi-
cated legislative endeavors, the European Union
has established a comprehensive body of environ-
mental law that imposes binding obligations upon
all Member States. The Parliament’s influence has
been instrumental in underscoring the impera-
tive for Member States to incorporate and enforce
EU environmental directives within their respec-
tive national legal frameworks, thereby ensuring
consistent environmental protection standards
across the Union.

The European Parliament has enacted sub-
stantial environmental policy changes with
far-reaching implications. Through comprehen-
sive legislative frameworks, the Parliament has
addressed multiple ecological challenges simul-
taneously. The development of climate change
legislation stands as a cornerstone of these ef-
forts, accompanied by parallel initiatives in waste
management protocols and biodiversity preser-
vation measures. Of particular significance is the
Parliament’s instrumental role in crafting and
implementing an action plan centered on circular
economy principles. This commitment was fur-
ther solidified through the ratification of the Paris
Agreement, marking a decisive step in the institu-
tion’s approach to climate change mitigation (Kur-
rer & Petit, 2024). A watershed moment occurred
when the Parliament formally declared a climate
and environmental emergency, which subsequent-
ly catalysed the establishment of the European
Climate Law (2021). This pivotal legislation cod-
ifies the European Union’s binding commitment
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to achieve climate neutrality by 2050, while si-
multaneously establishing specific greenhouse
gas emission reduction targets for individual
member states to pursue (Kurrer & Petit, 2024).

A prominent achievement was the implemen-
tation of the European Green Deal (2019), which
was aimed at creating the first climate-neutral
territory (Hereu-Morales et al., 2023). The Parlia-
ment is actively engaged in formulating strategic
plans for the execution of environmental policy
within the EU. Similar to the VRU, the EU Parlia-
ment advocates for the engagement of concerned
citizens in the formulation of environmental pol-
icy decisions. Consequently, citizen trust in the
Member States escalates, and the openness of
enacted legal provisions enhances. Consequently,
the EU Parliament is crucial for the execution of
environmental policy inside the EU and is direct-
ly engaged in the formulation of the Union’s en-
vironmental legislation. The Parliament ensures
the efficacy of the legislative process.

The principal tenets of the European Green
Deal (2019) encompass attaining net-zero green-
house gas emissions by 2050; eradicating pollu-
tion from the environment by 2050; aligning the
environmental legislation of EU Member States
with established objectives; formulating a sus-
tainable production policy to diminish material
usage and foster recyclable products; and prepar-
ing for the execution of a hydrogen-based clean
steel initiative (Smol et al., 2020).

The European Commission has a significant
role in executing environmental policy across EU
Member States. It offers new draft rules that tack-
le environmental concerns, such as initiatives to
mitigate greenhouse gas emissions, and is also en-
gaged in their formulation. The Commission’s ac-
tivities also extend to the implementation of The
European Green Deal (2019), mainly addressing
concrete issues and implementing relevant strate-
gies within the framework of this Agreement. The
Commission possesses the authority to oversee
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adherence to EU environmental legislation and to
assess the conformity of Member States’ nation-
al legislation with EU law. In case of non-compli-
ance, the Commission lodges a claim against such
a state, and if the issue is not resolved through ne-
gotiations, the European Court of Justice is com-
petent to resolve the problem (The eighth Euro-
pean Union action programme..., 2022).

It is the Commission that is responsible for
providing technical support to Member States to
help them implement EU environmental policy
(to prevent litigation). Specifically, the Commis-
sion uses such an effective tool for implement-
ing environmental policy as the Environmental
Implementation Review (which involves the
preparation of reports that help implement EU
legislation) (Environmental implementation re-
view, 2019). The European Commission serves
as the official representation of the EU in inter-
national discussions and the execution of agree-
ments pertaining to environmental matters. The
Commission participates in talks about climate
change, biodiversity conservation, and pollu-
tion reduction on international platforms (e.g.,
the Framework Convention) (Selin & Van De-
veer, 2015).

Furthermore, the Commission ensures that
environmental interests are considered in other
policy areas (including energy, transport, and
agriculture). This mainstreaming fosters sustain-
able development in environmental and other
domains. Consequently, the European Commis-
sion guarantees the execution of the EU environ-
mental policy primarily through the proposal and
development of new legislation. It additionally
oversees adherence to regulations, offers assis-
tance to member states, and advocates for the
EU’s stance on the world stage.

The European Court of Justice is another en-
tity executing environmental policy. It primarily
interprets the requirements of EU environmen-
tal regulations at the request of a Member State.
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This helps states to correctly understand the
provisions of EU treaties or legislation, which
affects their adaptation to national legislation.
The European Court of Justice may also be ap-
proached by national courts of Member States
to request possible precedents in analogous cir-
cumstances (Sobotta, 2020). Consequently, na-
tional courts may utilise prior rulings from the
European Court of Justice when the cases have
analogous components or references to EU legis-
lation and its interpretation. Furthermore, these
judgments have elucidated for Member States the
implementation of required safeguard measures
(Cenevska, 2016).

This Court is empowered to impose liability
on the infringer of EU environmental legislation.
After the EU Commission submits a case of vio-
lation of EU legislation, the Court considers the
case and decides what penalty the violator should
be punished. In most cases, such penalties are ei-
ther direct fines or obligations on the part of the
infringing state. The European Court of Justice
considers cases related to environmental rights,
thereby providing an opportunity for citizens
and non-governmental organisations to challenge
decisions that pose a threat (Jacobs, 2006). This
approach promotes public involvement in envi-
ronmental governance and ensures control over
the activities of the authorities.

EU subsidiary bodies for the implementa-
tion of environmental policy in the EU. The Eu-
ropean Environment Agency (EEA) is important
in tackling environmental challenges and is rec-
ognised as the EU’s official environmental agency.
It was established under the European Economic
Community Regulation in 1990, and the Agency
began its operations in 1993. For the most part,
this body covers the EU member states, but there
are a few exceptions (specifically, Iceland, Norway,
Switzerland, Turkey, and Liechtenstein), and thus
the Agency has 32 member states (Our knowl-
edge network..., n.d.). The EEA was established to

conduct systematic monitoring of environmental
quality, specifically: to assess air, soil, and water
quality; to evaluate climate change; to examine bi-
odiversity conservation status; to monitor pollu-
tion levels; and to measure greenhouse gas emis-
sions, among other factors.

Consequently, the Agency guarantees the ac-
curacy and validity of the gathered data regard-
ing environmental conditions, while producing
publicly accessible reports that enable universal
readership, irrespective of one’s affiliation with
the EEA or the EU. This ensures the transparency
of the Agency’s activities and allows it to change
the public’s attitude towards the perception of the
natural environment (Kovacic & Benini, 2022).
These reports allow for the creation of draft laws,
as they identify the key problems, strategies, and
possible solutions to environmental issues. This
both greatly simplifies the work of the EU bodies
and contributes to the efficiency of its legislative
function. The EEA also acts as the coordinator of
the European Environmental Information and
Observation Network (Eionet), which compris-
es public environmental authorities and other
stakeholders. The network enables the exchange
of information and best practices across member
governments, thereby enhancing the availability
and quality of environmental information (Our
knowledge network..., n.d.).

Thisisachieved by conducting comprehensive
environmental control, providing well-founded
proposals on draft laws on environmental issues
to the EU bodies. It also plays a vital role in inform-
ing the public about the environmental situation,
ensuring proper compliance with environmental
legislation, and cooperating with stakeholders.
The EEA's successful operations and environ-
mental reporting enable EU member states and
other nations to tackle significant global envi-
ronmental challenges, including climate change.

A significant instrument for executing the
EU’s environmental policy is the European Union
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Network for the Implementation and Enforce-
ment of Environmental Law (IMPEL). The prin-
cipal task of IMPEL (n.d.) is to improve the im-
plementation process of national legislation and
ensure its strict compliance: EU Member States,
the Single Economic Area (SEA), the European
Free Trade Association (EFTA), and future can-
didates for accession to them. IMPEL focuses on
capacity building, coordination of law enforce-
ment actions in the environmental sector, and
addressing existing gaps in the implementation
of environmental legislation. The Network also
cooperates with stakeholders and provides an
information basis for environmental policy devel-
opment. Its initiatives foster the establishment of
a cohesive strategy for addressing environmental
issues in European nations. IMPEL executes EU
environmental policy by promoting sustainable
development and environmental protection on a
progressively intricate global scale.

Local administrations have a crucial role in
executing environmental policy inside the EU.
The operations of each EU member state dictate
their obligatory performance and compliance
with EU environmental legislation. Their prima-
ry function is to implement EU regulations into
national legislation, while ensuring compliance
with EU legislation. Local authorities monitor
compliance with environmental legislation at
the local level (in a particular state), and in case
of violations, they conduct relevant inspections
and impose penalties (Environmental implemen-
tation review, 2019). Through the development
of national policies on waste management, air
quality, and biodiversity conservation, they adapt
local policies to EU goals (specifically, the Euro-
pean Green Deal (2019)). This allows them to ad-
dress concrete environmental issues within their
region and respond effectively to them. Local
authorities cooperate with regional and national
governments, which ensures harmonious policy
implementation at all levels of government.
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Discussion

In recent decades, environmental conditions have
been progressively declining, constituting a glob-
al concern (Chaudhary & Piracha, 2021). This is
due to several anthropogenic disasters that re-
sult in a rise in the frequency of natural disasters.
The dropping of nuclear bombs over Hiroshima
and Nagasaki, the Chornobyl accident, system-
atic oil spills into the Nigerian Delta, the growth
of enterprises and factories that emit hazardous
chemicals, and finally wars (specifically, the war
in Ukraine and the explosion of the Kakhovka hy-
droelectric power plant) have all led to the envi-
ronmental safety of the entire world being threat-
ened (van Steenberghe, 2023).

The techniques of warfare inflict significant
harm on the environment, including missile strikes
on infrastructure and other strategically vital as-
sets, the destruction of military equipment, the
excavation of trenches, and the deployment of
tanks, among others. This results in the release of
hazardous chemicals into the environment, which
destroy fertile black soil and deal a devastating
blow to the ozone layer (Rawtani et al.,, 2022; Re-
shetilov, 2022). That is why there is a pressing
need for effective implementation of environmen-
tal policy aimed at strengthening environmental
safety and improving the state of the environment.
Public administrations both in Ukraine and within
the EU Member States should improve their activi-
ties and join forces to ensure environmental safety.

G. Reshetilov (2022) investigated the issue
of integrating circular economy principles into
Ukraine’s environmental policy. The researcher
emphasised the significance of sustainable re-
source management and waste minimisation as
the key elements of this approach. Reshetilov also
reviewed the currentenvironmental policy, regula-
tory framework, and practical tools. The research-
er pointed out that these instruments ensure en-
vironmental sustainability and at the same time
contribute to economic growth. Specifically, the
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study focuses on the need for interaction between
government agencies, business, and the public.
First and foremost, this is done to ensure an effec-
tive transition to a circular economy in Ukraine.

This study has consistently emphasised the
importance of collaboration among authorities,
businesses, and the public to enhance efficacy in
guaranteeing environmental safety. Thus, it can be
correlated with the study by G. Reshetilov (2022)
directly in the context of the need for cooperation
between these actors. This approach will not only
help to engage stakeholders to improve environ-
mental policy but will also influence the environ-
mental awareness of citizens. And this will have
an impact on reducing environmental pollution.

M. Imran et al. (2024) investigated the impact
of environmental legislation on the advancement
of renewable energy sources among EU nations.
The researchers specifically examined the effi-
cacy of mechanisms like subsidy programs and
regulations to stimulate investment and innova-
tion in the renewable energy sector. The research
indicated that an effectively formulated environ-
mental policy enhances the utilisation of renewa-
ble energy, hence facilitating the attainment of the
EU’s climate objectives.

The current study and the study by M. Im-
ran et al. (2024) had some common conclusions,
specifically, the significance of establishing effec-
tive public administration for the implementa-
tion of environmental policy. It will also ensure
that Ukraine meets the EU’s strategic goals and
demonstrate that Ukrainian legislation is in line
with EU regulations.

C. Wang and A. Naveed (2024) analysed data
on the regulatory framework and its impact on
economic performance, innovation, and sustain-
able development practices in various sectors.
Enhancing oversight of adherence to environ-
mental standards can foster competitiveness and
innovation. This will help improve the environ-
mental situation and accelerate economic growth.

Overall, C. Wang and A. Naveed (2024) established
the direct role of compliance with environmen-
tal laws, which both distinguishes and combines
their study with the data. The distinction pertains
to the focus of the research: authors study aimed
to assess the influence of compliance on the shift
towards a green economy in the EU, whereas the
current study seeks to identify the authorised en-
tities responsible for the enforcement of environ-
mental policy in Ukraine and the EU. The common
aspect of both studies is the fact that it is vital to
ensure compliance with regulations on this issue
and their influence on society.

The researchers emphasised that such con-
trol over compliance with environmental legis-
lation may entail short-term costs for enterpris-
es. However, in the long term, it will help them
achieve longer-term outcomes by promoting the
adoption of environmentally friendly practices
and technologies. The researchers emphasised
the necessity of aligning legislation with econom-
ic considerations to enhance the efficacy of envi-
ronmental policy in advancing a green economy.
Comparing the present study with the study by
C. Wang and A. Naveed (2024), both emphasised
the need for proper monitoring of compliance
with environmental legislation.

I. Cadoret and F. Padovano (2016) analysed
whether internal political, economic, and social
preconditions or international agreements and co-
operation have a greater effect on the shaping of
this policy. The study helped to clarify the correla-
tion between national and international influence
in the development of effective environmental
regulations. Comparing the study by 1. Cadoret and
F. Padovano (2016) with the present study, it can
be concluded that they have certain shared aspects.
This pertains to the need of establishing an efficient
environmental management system and the neces-
sity for collaborative efforts between national and
international organisations. Both studies showed
that to solve environmental problems, serious
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national commitments and international cooper-
ation are needed. Furthermore, comprehensive
environmental programmes need to be devel-
oped to meet both local and international needs.

Overall, the above studies have some similari-
ties in their findings, including those of the present
study. The effective implementation of environ-
mental policy encompasses several critical dimen-
sions within the European Union’s framework.
The process begins with the fundamental task of
incorporating EU environmental legislation into
member states’ national legal systems, including
Ukraine’s legislative framework. This integration
requires careful harmonisation of national envi-
ronmental statutes with EU directives and pro-
grams, ensuring comprehensive alignment across
jurisdictional boundaries. Rigorous enforcement
mechanisms and compliance monitoring form an
essential component of this process, creating a
robust foundation for environmental protection.
Furthermore, successful environmental govern-
ance necessitates enhanced collaboration among
various stakeholders at the national level, includ-
ing governmental institutions, commercial enti-
ties, and civil society organisations. This domestic
coordination is complemented by strengthened
international cooperation between EU member
states and Ukraine, particularly given its status
as an EU accession candidate. The overarching
objectives of environmental sustainability and
judicious natural resource management serve as
guiding principles throughout these efforts. These
interconnected elements collectively constitute
the cornerstone of successful environmental pol-
icy implementation, forming a comprehensive ap-
proach to addressing contemporary environmen-
tal challenges within the European framework.

Consequently, aligning Ukrainian legislation
with EU standards and norms will facilitate a swift
and efficient reaction to emerging offenses in the
realm of environmental safety in Ukraine (Bak et
al., 2024). Simultaneously, enhancing collaboration
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between the Ukrainian government and the Euro-
pean Union will aid in mitigating the detrimen-
tal environmental effects of Russian aggression.

The result of this section was that the anal-
ysis and comparison of the researchers’ studies
revealed that ensuring that the state properly
follows environmental legislation is a key means
of strengthening global environmental security.
Therewith, it is vital to reform the state bodies au-
thorised to implement environmental policy and
strengthen cooperation between stakeholders.
Specifically, as for Ukraine, considering the mili-
tary actions, there is an even more urgent need
to adapt Ukrainian legislation to EU provisions.
This will facilitate the implementation of a more
effective environmental policy and help improve
the environmental safety of Ukrainians.

Conclusions

This investigation examines the conceptual foun-
dations of environmental safety and correspond-
ing state policies, with particular emphasis on
comparative analysis of regulatory frameworks
between Ukraine and the European Union. Envi-
ronmental safety encompasses comprehensive
measures designed to shield ecosystems from
degradation while simultaneously safeguarding
public health from environmental hazards. The
research demonstrates that state environmental
safety policies incorporate multiple dimensions,
including systematic monitoring of environmental
risk factors, development and deployment of pol-
lution prevention protocols, and implementation
of natural resource conservation measures. The
comparative analysisreveals theintricatelegaland
administrative architectures governing environ-
mental protection in both jurisdictions. Through
careful examination of the regulatory landscape,
this study delineates the specific governmental
bodies and administrative entities tasked with
environmental policy implementation in Ukraine
and across EU member states. This institutional
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mapping provides crucial insights into how en-
vironmental safety mandates are operational-
ised within different administrative contexts.

Environmental policy in Ukraine is imple-
mented at four levels: international global (ad-
dressing global environmental problems (climate
change)); international regional (addressing en-
vironmental problems within a particular region
(EU)); state (implemented by the Ministry of Ecol-
ogy and Natural Resources, the Verkhovna Rada
of Ukraine, the State Environmental Inspectorate,
etc.); and local (local self-government bodies - lo-
cal councils; executive bodies of village, town, and
city councils; regional, Kyiv, and Sevastopol city
state administrations). The entities accountable for
executing environmental policy within the EU are
the European Council, European Parliament, Euro-
pean Commission, and European Court of Justice.

Ukrainian public authorities implement envi-
ronmental policy through administrative instru-
ments. However, since the state does not fully im-
plement one of the crucial instruments - ensuring
effective legal regulation - such policy implemen-
tation is not particularly effective. However, the
problem lies in the direct implementation of the
provisions of this legislation, as the public author-

ities on environmental issues do not fully perform
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AHomayisa

MeToro mocimKkeHHs 6yB aHaJIi3 Aep:kaBHOI moJliTUKK YKpainu Ta EC y chepi ekosroridHoi 6e3nexy, a
TaK0)KBU3HAY€HHs 11 KJII0U0BUXIHCTPYMeHTIB Tanpo6JieM peasisalii.3aJ010MOroo repMeHeBTHYHOT0
Ta NOPiBHAJIBHOTO METO/IB Y JOC/IiI>KEHHI PO3KPUTO CYTHICTb €KOJIOT{4HOI 6€3MeKH, BUSHAYEHO 3MICT
Jlep>KaBHOI [TOJIITUKY CTOCOBHO 3aXUCTY HAaBKOJIMLIHBOI'O IPUPOAHOTO cepeoBuIla. [IpoaHanizoBaHo
KepiBHI NpUHUMNM peasnisanil faHol noyiTUKK B YKpaini Ta €BponelicbkomMy Corosi. BcraHoBeHO
HallioHa/IbHi Ta Mi>KHapOHi HOpMaTHBHO-NIPABOBi aKTH, 1110 BiJIOBi1al0Th 3a 3iliCHEHHS €KOJI0TiYHO]I
MOJIITUKY, TPOaHali30BaHO HaM6iabL Baromi 3 HUX. B xofi mociaifkeHHS BUOKpEMJIEHO KOHKPETHI
opraHu ny6Ji4yHOro aMiHicCTpyBaHHS, K 3/i{iCHIOIOTh €KOJIOriYHy MOJITHUKY B YKpaiHi Ta B Mexax
€sponeiicbkoro Cor3y. Y pe3y/bTaTi A0CIiKeHHsA 0yJI0 BU3HAYEHO TOHATTSA eKoJIOoTiyHOoi 6e3neku
Ta Zlep>KaBHOI OITUKH ¥ chepi ekostoriuHoi 6e3neky, IX 0Co6IMBOCTI Ta BaXK/IUBICTh peasizanii. Bysio
BCTaHOBJIEHO, 1110 He3BaXKal04U Ha BJOCKOHAJIEHHS HalliloHa/lbHOI NpaBoBOI 6a3u B yMOBax ajanTauii
no cranzgaptiB €C, npo6seMa HU3bKOI ePpEeKTUBHOCTI peasizanii eKosoriyHol MoJIiTHKU B YKpaiHi
3a/IMLIAETBCA aKTYaJbHOI0 4Yepe3 o6MexxeHiCTb ¢(iHAaHCOBMX pecypciB, HeJOCKOHa/li MexaHi3MH
MOHITOPHUHTY Ta NpPaBOBOro perynwoBaHHA. KpiM Toro, y €EC iCHYI0Tb BUKJIMKH LI0J0 Y3IOJKEHOCTI
cTpaTeriii Mix cektopamu. [IpakTH4YHa LiHHICTb POGOTH MOJATAE B TOMY, 1[0 Pe3yJbTaTH MOXYTb
6yTH BUKOPHUCTaHI Jlep>kaBHUMU OpraHaMu YKpaiHu, MDKHapOAHUMU OpraHisalisiMy Ta HayKOBIIMU
JUI MiABUILEeHHS] eeKTUBHOCTI €KOJIOriYHOr0 BpsZyBaHHS, BJ,OCKOHAJIEHHS] MPAaBOBUX MeXaHi3MiB i
BIPOBa/XKEHHs KpalliUX PaKTHUK

Kaio4o8i cnoea: HaBKOJIMIIHE NPUPOJHE CEPEOBHUIIE; €KOIOJITHKA; JepKaBHA MOJITHKA; 3aXUCT

JOBKIJLIA; NpUpoaHE 3daKOHOAAaBCTBO; OPraHn aepmaBHoi’ BJIagH
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obligations of lessees and lessors based on the principles of reasonableness and fairness. Accordingly,

it is essential to address the development of effective mechanisms for proving this fact on the part of

lessees, with adequate regulation in the legislative framework

Keywords: contractual relations; deferred payment; moratorium on eviction; early termination of the

contract; force majeure; extraordinary circumstances

Introduction

In the context of economic instability caused,
among other things, by various local and global
crises, along with the protection of individuals,
business support matters are of particular signifi-
cance. Business development directly contributes
to economic growth by creating new jobs, pro-
viding the population with necessary goods and
services, and increasing the share of tax revenues
to the state budget. Measures to protect business
support in an unstable environment contribute,
on the one hand, to ensuring economic stability
at the state level, and, on the other hand, to main-
taining the financial stability of individual busi-
ness entities and the exercise of entrepreneurs’
rights. Among these rights, it is worth highlight-
ing the right to property and freedom to conduct
business, which are fundamental human rights.
Optimisation of the legal framework in the area
of commercial real estate lease can prevent vio-
lations of the above rights guaranteed by national
and international standards.

The global crisis associated with the spread
of the COVID-19 virus has prompted govern-
ments around the world to take measures to
prevent mass gatherings of people. Among such
measures was the closure of a series of business
units of shops, restaurants, cafes, etc. PJ. Ricotta
and K.R. Walsh (2023) investigated how these
measures affected commercial property lessees
who lost access to leased premises and, conse-
quently, the ability to conduct their business. The
researchers noted that commercial real estate les-

sees faced severe losses, which sparked a debate

Law. Human. Environment. 2024. Vol. 15, No. 4

between lessees and lessors about who should
withstand the worst of the major risks in the
current environment. R. Allan et al. (2021) found
that during the pandemic, a significant decline in
lease rates occurred and capital began to flow to
the residential and industrial sectors, indicating
a drop in demand for commercial property lease
due to emerging risks. Thus, the need has arisen
to introduce measures that not only protect peo-
ple’s health but also support businesses in a crisis.

Apart from the COVID-19 pandemic, the
full-scale war that began in 2022 was another
catastrophic event for Ukraine. D. Ciuriak (2022)
and M. Izzeldin et al. (2023) demonstrated the
devastating consequences of this war for the
global economic system and financial markets.
I. Hanechko (2023) noted that Ukraine’s real es-
tate market suffered devastating losses due to
the destruction caused by the war. In contrast,
B. Bedowska-Sdjka et al. (2022) noted that in the
context of the Russian-Ukrainian war, the global
real estate market has shown resilience to geopo-
litical risks. However, in the context of the impact
on contractual relations, according to R. Januarita
and Y. Sumiyati (2021), such crises can become
factors that destroy the very foundation on which
contractual agreements are based. Such discrep-
ancies in conclusions indicate the need for further
research for broader conceptualisations.

During the pandemic, courts in many juris-
dictions have been flooded with claims regard-
ing who should bear the economic risks of the
pandemic, and for Ukraine, the military actions.
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M. Manville et al. (2023) identified the key aspects
around which lessees and lessors most often dis-
agreed. These disagreements concerned such as-
pects as the reduction or termination of lease due
to the inability of lessees to use the leased prem-
ises, unilateral decisions to terminate the contract
prematurely, imposition of penalties for failure to
perform contractual obligations, eviction of les-
sees, etc. Therewith, the views of theoreticians
and practitioners on these issues differ. Thus, in
the opinion of M.A. Wolf (2020), the legislation
should protect the rights of the parties to the con-
tract and hold them liable for failure to perform
their obligations. D.K. Hart (2021), in contrast to
the previously mentioned study, suggested that
unprecedented force majeure circumstances
may be considered as a reason to change, at least
temporarily, the established approaches to per-
formance of obligations. Therefore, it is vital to
investigate what substantiates the changes made
due to the introduction of emergency legislative
acts and how this affects the rights and obliga-
tions of the parties to lease agreements. Particular
attention should be paid to the protection of the
rights of commercial property lessees, as they are
largely dependent on lease terms and conditions
and risk losing their primary source of income
in case of a deterioration in the economic situa-
tion. S. Schindler and K. Zale (2020) reflected this
position concluding that existing legal remedies
protect property owners much more than lessees.

The purpose of the present study was to in-
vestigate the problematic aspects of ensuring the
rights of commercial real estate lessees in the
context of economic instability and to character-
ise the international practices of protecting their
rights and interests.

Materials and Methods

The regulatory framework of the study was based
on the legislation of Ukraine and other European
countries. Furthermore, the study was based on a

series of court precedents. The formal legal meth-
od was employed to analyse the Ukrainian legis-
lation relating to the protection of lessees’ rights
in case of an emergency. This method helped to
characterise the effects of legislative innovations
on the legal system and relations in the field of
commercial real estate lease. Within the appli-
cation of this method, the following regulations
were analysed: the Civil Code of Ukraine (2003),
the Law of Ukraine No. 530-IX “On Amendments
to Certain Legislative Acts of Ukraine Aimed at
Preventing the Occurrence and Spread of Corona-
virus Disease (COVID-19)” (2020), and the Law of
Ukraine No. 540-IX “On Amendments to Certain
Legislative Acts of Ukraine Aimed at Providing
Additional Social and Economic Guarantees in
Connection with the Spread of Coronavirus Dis-
ease (COVID-19)” (2020).

The historical legal method helped to note
how legal provisions have changed over time
and in connection with the events such as the
spread of the COVID-19 pandemic and the full-
scale invasion of Russia in Ukraine. Specifically,
this method helped to observe that Ukrainian
legislation contained a suitable response to these
events, expressed in the adoption of new legisla-
tive acts that improved the existing legal relations
in the field of commercial real estate lease. These
legislative acts include, first of all, the Law of
Ukraine No. 1071-IX (2020) and the Tax Code of
Ukraine (2010).

A valuable method in the context of the pres-
ent study was the comparative legal method. This
method helped to describe and compare legisla-
tive changes in the field of commercial real es-
tate lease introduced in Ukraine and a series of
European countries (Austria, France, Germany,
Italy, Portugal, Spain, Sweden, the Netherlands,
England, and Wales) in response to the large-
scale crisis. The method of precedent analysis
helped to characterise the court precedents of
Ukraine regarding the protection of lessees’
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rights in the context of economic instability and
to identify the imperfections in the existing leg-
islation. The following court precedents were in-
cluded in the analysis: No. 911/3067/20 (2021),
No.922/2531/15(2016),No.910/7679/22 (2023),
No. 914/675/22 (2023). These precedents were
chosen because they demonstrate that the provi-
sions consolidated in the legislation do not always
contribute to the proper protection of commercial
property lessees in practice.

Results

Protection of the rights of commercial real
estate lessees in Ukraine. Commercial prop-
erty leasing is an indispensable tool for meeting
key business needs. Recently, Ukrainian busi-
nesses have faced substantial challenges due to
the spread of the COVID-19 pandemic and the
outbreak of a full-scale war, which, among oth-
er things, has adversely affected the commercial
property market (Fig. 1).

15% 16% m Highest rental rate for

14% retail and leisure
12% centres with an area
10%  of 100 to 200 sq m,
8% USD per 1 sq m per
30 6% month
4%
4%I I I 200 Vacancy rate
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Figure 1. Highest lease rates and vacancy rates in commercial property

Source: N. Aleynik (2023)

As illustrated in Figure 1, the pandemic has
severely affected the commercial property mar-
ket in Ukraine. The highest lease rates for retail
and shopping centres with a take-up area of 100
to 200 m2 fell by USD 20 per 1 m2 per month (in
2020 compared to 2019). At the same time, in
2020, the vacancy rate for commercial proper-
ty increased considerably, by 7% year-on-year.

However, a particularly negative impact on these
indicators was recorded after the outbreak of a
full-scale war in 2022, when the highest lease rate
was halved compared to the year of the pandemic,
while the vacancy rate for commercial property
reached 15%. However, the commercial property
market has subsequently begun to recover grad-
ually (Fig. 2).
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Figure 2. Regions of Ukraine with the highest number
of commercial property lease ads at the beginning of the large-scale invasion
Source: Commercial property lease market starts to revive (2022)
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Figure 2 demonstrates that the number of
commercial property advertisements started to
grow as early as June 2022. As of 2024, demand
for commercial property is expected to increase.
However, in the context of economic instability
and crises of various origins, approaches to lease
agreements should be very balanced and contain
cleardiscussionoftheleasetermsincase of various
risks. The main such terms include the procedure
for determining and changing the lease payment,
the procedure for early termination of contracts,
consideration of the possibility of force majeure,
and the procedure for vacating and returning
leased commercial property. The essential terms
of a lease agreement are set out in Part 1 of Arti-
cle 284 of the Commercial Code of Ukraine (2003).

The procedure for determining and changing
the lease payment relates to the amount of pay-
ments, the procedure for their payment, and the
possibility of revising payments. The imperfection
of the mechanisms for determining and changing
lease payment in Ukraine became most evident
after the outbreak of the COVID-19 pandemic and,
subsequently, with the outbreak of a full-scale
war, when many business entities lost the ability
to make full use of their leased premises.

At the beginning of the pandemic, Ukraini-
an legislation was supplemented by the Laws of
Ukraine No. 530-IX (2020) and No. 540-1X (2020),
which contained provisions on business support,
limitation of penalties, specifically for non-pay-
ment of lease for business entities that could not
operate due to quarantine, and a moratorium on
eviction of lessees for non-payment of lease.

The procedure for determining and changing
the lease payment is regulated by Article 762 of
the Civil Code of Ukraine (2003), namely, parts 4
and 6. Part 4 prescribes the lessee’s right to de-
mand a reduction in lease payment in cases where
its ability to use the leased property has signifi-
cantly decreased due to circumstances for which
the lessee not responsible. Part 6 prescribes a

complete exemption of the lessee from the obliga-
tion to make lease payments for the period during
which they were unable to use the property due
to circumstances beyond their control.

However, the analysis of the judicial practice
suggests that the above legislative provisions do
not provide adequate protection to the lessee. As
an example, see certain comments of the Supreme
Court in case No.914/675/22 (2023). It was not-
ed that the fact of military aggression in itself does
not indicate that it is categorically impossible to
use the leased premises. Another illustrative ex-
ample is the position of the Supreme Court in Case
No. 911/3067/20 (2021). The State Enterprise
Boryspil International Airport (IA) applied to the
court with a request to recover from Coffee Bar
Plus LLC the lease payment for March-July 2020
(i.e., during the quarantine period), in the amount
determined by the terms of the lease agreement.
For the period of quarantine, the Government’s
resolution reduced the lease payment for the use
of state property, and therefore the defendant was
forced to pay a share of the lease payment in the
amount of 25% of the accrued amount. In turn,
the plaintiff argued that the lease payment reduc-
tion could only be applied if the lease agreement
was amended accordingly. In contrast, the defend-
ant believed that due to the impossibility of using
the leased premises under quarantine, it should
have been completely exempted from making the
lease payment. However, the Supreme Court’s po-
sition in this regard contained a note that the im-
position of quarantine restrictions does not in it-
self indicate a complete inability to use the leased
premises. As the courts found, the lessee did not
prove that its business activities were completely
suspended during the quarantine, including due
to the impossibility of access to use the premises,
as the plaintiff provided the defendant with such
access and recorded the defendant’s employ-
ees entering the premises. These circumstances
gave the courts grounds to reject the defendant’s
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certificate of force majeure. In the end, the cassa-
tion appeals of Boryspil International Airport and
Coffee Bar Plus LLC were not satisfied.

The above examples demonstrate the imper-
fection of the mechanisms for protecting commer-
cial property lessees in the context of economic
instability and crisis. Lessees could only hope for
understanding from lessors, who, recognising the
gravity of the lessees’ situation, could voluntarily
agree to reduce or suspend lease payments. How-
ever, this does not solve the problem of the lack of
reliablelegalmechanismsto protectlessees’rights.
In the absence of such mechanisms, it is particu-
larly important for lessees to pay as much atten-
tion as possible to all the details and contingencies
at the time of entering into the lease agreement.

Notably, if the lessee already knew or could
have foreseen certain circumstances that may pre-
vent the use of the leased premises at the time of
entering into the lease, the courts may reject the
request for reduction or exemption from lease pay-
ment due to the occurrence of such circumstanc-
es. For example, in case No. 910/7495/16 (2018),
the plaintiffs filed a lawsuit to recover the debt
from the defendant under the lease agreement.
The defendant objected to the claim, arguing that
it should not make the lease payment due to the
impossibility of using the disputed premises asso-
ciated with the anti-terrorist operation in Donetsk,
where the leased property was located. In this re-
gard, the Supreme Court concluded that the fact of
the anti-terrorist operation was not a ground for
not making the lease payment, as the defendant
was already aware of the emergency in Donetsk
at the time of acceptance of the leased premises.

Accordingly, in the force majeure section
of the lease agreement, such factors as an ongo-
ing war are not likely to be considered as force
majeure. Overall, the fact of such circumstanc-
es is most often evidenced by a certificate is-
sued by the Ukrainian Chamber of Commerce
and Industry (CCI). However, the parties are not
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deprived of the opportunity to prove the fact of
such circumstances even in the absence of a cer-
tificate issued by the UCCI. For instance, in case
No0.910/7679/22 (2023), the force majeure event
was the partial destruction of the shopping cen-
tre where the leased premises were located. The
lessee filed a lawsuit to terminate the lease agree-
ment due to such circumstances, as they rendered
the lessee unable to use the leased premises, and
to recover the guarantee payment from the lessor.
The claim was partially satisfied without the need
to present the CCI certificate, and the case was
sent for reconsideration.

A significant aspect of lease agreements is
the determination of the terms and conditions of
early termination. If the agreement makes provi-
sion for unilateral termination, it should clearly
define the timeframe for notifying the other party
of such intention. However, in case of a conflict, it
is essential that the agreement also sets out the
permissible ways of notifying the other party of
the intention to terminate the agreement, such
as e-mail, postal mail, etc., the necessary details,
deadlines, actions in case of refusal to receive the
notification, etc. (Expert opinion..., 2024).

Another vital point is to discuss the terms of
return of the leased property. It should be borne
in mind that the lessor cannot refuse to accept the
leased property even if its condition deteriorates,
which can be demonstrated in practice by the ex-
ample of case No.922/2531/15 (2016). The High
Commercial Court of Ukraine noted that in case
of vacating the premises by the lessee, even if the
condition of the leased property deteriorates, the
lessor must accept the property by signing the
relevant act and cannot demand lease payment
for the period during which the lessee no longer
occupied the premises.

Experience of the European Union coun-
tries. One of the most striking examples that
demonstrated the ability and readiness of the Eu-
ropean Union to respond adequately to economic
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instability and crises was the COVID-19 crisis.
The measures taken directly affected the areas
of contractual relations and litigation related to
commercial real estate leases. Consideration and
use of the case law of European countries in this
regard may be useful for Ukraine, with respective
adaptation to local conditions and consideration
of the specifics of the problems faced by Ukraine.

Since the beginning of the pandemic, Austria
has not adopted any new laws on real estate re-
lations. At the same time, the country applies the
provisions of general civil law already in force be-
fore the pandemic (Civil Code of Austria, 2017).
These provisions contain regulations for early
termination and reduction of lease payment for
the lessee, while retaining the right to use the
leased property. The decrees issued by the Fed-
eral Minister of Health in March 2020 contained a
series of prohibitions, including a ban on custom-
ers entering the area, which effectively rendered
commercial premises unusable for the purposes
for which they were leased. Such restrictions did
not apply to office premises. However, the regula-
tions adopted by the country in relation to COV-
ID-19 (Ordinance of the Federal Minister..., 2020)
did not prescribe new rights to terminate agree-
ments or reduce lease payments under commer-
cial real estate lease agreements.

The French government developed a mech-
anism under which the lessor could not impose
fines or demand termination of the lease agree-
ment if the lessee decided to suspend the pay-
ment of lease for a specified period (Law of France
No. 2020-290, 2020). This applied to the period
from 12 March 2020 until the end of the two-
month period following the lifting of the public
health emergency. Conditions were set for lessees
to meet to benefit from the above mechanism,
namely: the number of employees should not ex-
ceed 10 people and the turnover should not ex-
ceed EUR 1 million for the last reporting year, they
were prohibited from accepting clients or their

turnover excluding taxes decreased by at least
half for the period from 1 to 31 March 2020, etc.

In Germany, a moratorium was introduced
on the termination of the lease agreement by the
lessor in case of non-payment of lease by the les-
see of commercial real estate during the period
from 1 April to 30 June 2020 (Act to Mitigate the
Consequences...,, 2020). The moratorium could be
further extended. However, the lessees were not
exempted from the obligation to pay the arrears
and interest, and the deadline for this was set at
30 June 2022. To take advantage of the govern-
ment’s options, the lessees had to prove that their
non-payments were caused by the impact of the
pandemic. For example, that their activities were
prohibited or significantly restricted according to
clearly defined legal requirements.

The Civil Code of Italy (1942) does not con-
tain any provisions for reducing or suspending
lease payments or terminating lease agreements
related to the spread of the coronavirus (with the
exception of sports centres and gyms). However,
certain documents contain provisions for cer-
tain subsidies and tax benefits. The “Cura Italia”
(Decree-Law of Italy No. 18, 2020) introduced
tax credits for persons engaged in retail or food
and beverage trade, which amount to 60% of the
rent paid in March 2020. The said document also
contains an article stating that compliance with
the restrictions established by it shall be consid-
ered for the purpose of excluding the liability of
debtors under the terms of lease agreements for
non-performance of obligations, including termi-
nation of agreements and imposition of fines. Fur-
thermore, the “Rilancio Decree” (Decree-Law of
Italy No. 34, 2020) established the right of lessees
to a tax credit equal to 60% of the monthly lease
payment paid for the spring months of 2020.
This right was granted to lessees whose revenue
did not exceed EUR 5 million for the previous
fiscal year, as well as to representatives of hotel
and agritourism businesses, with a mandatory

Law. Human. Environment. 2024. Vol. 15, No. 4




Protection of the rights of commercial property...

requirement of a decrease in turnover by at least
50% for the relevant months. The tax credits
mentioned in the above documents could not be
combined. Separate articles prescribed the right
to tax credits for bringing premises into compli-
ance with sanitary requirements aimed at pre-
venting the spread of the virus.

Portugal imposed restrictions on the unilat-
eral termination or cancellation of lease agree-
ments by lessors, who also could not prevent
the renewal of such agreements. In addition, if
the lessee did not agree to the termination of the
lease, the expiry date of the lease was not applied,
and other statutory deadlines were postponed.
Furthermore, deferrals of lease payments were
applied. The deferral applied to retail establish-
ments whose operations were suspended or
closed due to legal quarantine restrictions, even if
they continued to operate online (using electron-
ic means). In addition, catering establishments
could take advantage of the benefits, even if they
continue to produce confectionery products that
are sold for consumption outside the establish-
ment or through delivery services. However, the
relevant regulations did not contain provisions
for commercial property lessees providing basic
services or selling essential goods. The deferred
lease was to be paid in instalments over a spec-
ified period without penalty or interest. Addi-
tionally, restrictions were imposed on the termi-
nation of lease agreements in case of closure of
the establishment due to pandemic precautions.
In case of termination of the lease by the lessee,
the deferred lease payment was to be made in full
upon termination of the lease (Law of Portugal
No. 1-A/2020, 2020).

In Spain, commercial property lessees who
were forced to suspend operations due to the
spread of the pandemic were entitled to deferred
lease payment if the lease was with a state-owned
company or a large property owner. Lessees who
did not fall into the above category could request
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a temporary moratorium on lease payments, but
the decision on whether to accept these terms
was left to the lessor’s discretion (Royal Decree of
Spain No. 463/2020, 2020).

In Sweden, a grant scheme was applied for
those lessors who agreed to introduce discounts
for their lessees. This scheme made provision
for the state financial aid in the amount of half of
the discount provided by the lessor if said lessor
operates in the hotel, restaurant, or retail sector,
or provides certain services (e.g., a hairdress-
er). Furthermore, conditions were set regarding
the timing of lease agreements, the timing of
the discount, the submission of applications, etc.
Grants were limited to 25% of the initial fixed
rent and EUR 800 thsd (Ordinance of Sweden
No. 2020:237,2020).

In the Netherlands, no new real estate regu-
lations have been introduced since the start of the
pandemic. As in Austria, the country applied the
existing provisions of the Civil Code of the Neth-
erlands (1992). Therewith, the operation of ca-
tering establishments was temporarily suspend-
ed. At the same time, several new arrangements
were introduced that were not directly related to
the real estate sector. For example, the Emergency
Bridging Measure for Employment (2020) stipu-
lated that in case of a loss of defence by at least
20%, employers are entitled to a subsidy for sal-
ary-related costs (up to 90%). Additionally, other
measures were introduced, such as the “corona
credit” and various tax measures, which did not
directly affect lease relations, but contributed to
creating a favourable environment for business,
giving it more opportunities to make lease pay-
ments (The impact of COVID-19.., 2021). Thus,
no new legislation was introduced in the Nether-
lands to improve the situation of lessees or les-
sors in the crisis, but the government encouraged
these parties to engage in a constructive dialogue.
This resulted in the Support agreement for les-
sees and lessors of retail space (2020), according
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to which the lease payment for April-June 2020
could be suspended by agreement of the parties if
the lessee’s turnover fell by at least 25%.

In England and Wales, a moratorium on com-
mercial property confiscation was introduced,
which prevents lessors from confiscating leases
due to non-payment of lease for a specified pe-
riod. The moratorium also applied to other pay-
ments due from lessees (insurance, utility, inter-
est, etc.). However, this measure did not affect
lease payment reductions or deferrals - these de-
cisions had to be agreed between the lessor and
lessee. Furthermore, other temporary measures
were introduced to protect lessees, such as a ban
on filing a petition for liquidation, a ban on the
application of the commercial lease debt recovery
system under certain conditions, etc. (The impact
of COVID-19..,, 2020).

As for the case law of the European Union,
it is worth noting that most national courts have
recognised that the spread of the COVID-19 pan-
demic can be considered a force majeure event.
However, in practice, the courts have not always
justified the lessee’s failure to pay the lease stip-
ulated in the lease agreement on this basis, being
cautious about recognising the pandemic as force
majeure. Thus, the example of Italy in relation to
the existing case law shows that the mere fact of
a pandemic did not relieve lessees from liability
under the contractual terms. They had to reason-
ably prove that the spread of the virus had caused
such obstacles that they were effectively unable
to perform their contractual obligations. This po-
sition is reflected in the Pisa Court Order (2020),
which states that a lessee claiming that its diffi-
culties are caused by the spread of the pandemic
must prove it - it cannot refer to a general deteri-
oration in its financial condition in abstract terms,
but must provide concrete evidence. The courts
of the Netherlands and France have mostly issued
analogous decisions, noting that if the mere ex-
istence of a pandemic does not prevent the per-

formance of contractual obligations, the parties
must perform them in any case (The impact of
COVID-19..,, 2021).

On the other hand, in some cases, courts have
recognised the problems caused by the spread of
the pandemic as force majeure. Most often, this was
associated with the need to follow restrictions im-
posed legislatively to prevent the spread of the vi-
rus. The case law of the Verona Court, for instance,
shows that if the defendant is unable to reach the
place of performance due to restrictions imposed
by the government, performance is declared im-
possible (ruling of 8 July 2020) (The impact of
COVID-19.., 2021). Analogous decisions have been
issued by the courts of France, Spain, and others.

As for the possibility of renegotiating the
agreement, the EU courts mostly sought to re-
store the contractual balance that had been dis-
turbed by unforeseen circumstances caused by
the pandemic, while rejecting measures that
would lead to the termination of the agreement.
Referring to the need to observe the principles of
fairness and good faith inherent in any contrac-
tual relationship, Italian case law demonstrates
that the courts have noted the obligation of the
parties to revise the contract due to substantial
changes in circumstances. Moreover, the courts
allowed that in case of failure to perform such an
obligation, the aggrieved party could apply to the
court to review the contractual terms (The impact
of COVID-19.., 2021). Considering the practices of
the EU countries, Ukrainian legislators should pay
closer attention to developing mechanisms for
temporary lease payment reduction and ensur-
ing their practical implementation; developing
effective approaches to individual assessment of
the circumstances of each case; introducing state
support, for instance, in the form of compensation
for part of the lessor’s discount on the lessee’s
lease, following the example of the Swedish grant
scheme; encouraging the parties to engage in dia-
logue and cooperation, etc.

Law. Human. Environment. 2024. Vol. 15, No. 4




Protection of the rights of commercial property...

Discussion

The study noted that the Ukrainian legal frame-
work at the beginning of the COVID-19 pandemic
was adequately supplemented by a series of leg-
islative acts, including restrictions on penalties
for commercial property lessees and a morato-
rium on evictions for non-payment of lease. At
the same time, an analysis of Ukrainian judicial
practice revealed that the measures taken did not
provide lessees with adequate protection, both
in a pandemic and in a full-scale war. As business
development is often associated with the need to
lease commercial premises, this issue requires in-
creased attention, as business efficiency directly
affects the financial stability and support of the
country’s economy in wartime.

To find useful practices for Ukraine in pro-
tecting the rights of lessees in times of economic
instability, the practices of the European Union
were reviewed. The study focused on effective
initiatives to develop mechanisms for temporary
lease payment reductions for lessees, implemen-
tation of state support measures, opportunities to
encourage lessees and lessors to cooperate, etc.
The above examples of amendments to the legis-
lation of the European Union and the case law of
these countries can provide Ukraine with valua-
ble experience in protecting lessees’ rights in the
context of economic instability, specifically, relat-
ed to military operations and risks.

The findings of the present study should be
compared with conclusions of other researchers
on the effectiveness of lessee protection measures
in the context of economic instability contained
in the research of authors from other countries.
For example, E.S. Ti (2022) revealed how the
pandemic has affected the relationship between
lessees and lessors in the UK. The researcher
noted that the government has a long history of
adopting laws that differ from conventional ones
in the context of emergency situations, which
is certainly the spread of a pandemic such as
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COVID-19. However, the adoption of any laws, even
in an emergency, requires proper substantiation.
Factually, the laws adopted in the field of commer-
cial real estate lease during the pandemic prevent
lessors from asserting their legal rights, and thus
usurp existing contractual rights. However, in the
researcher’s opinion, this does not apply to the
property aspect of commercial leases, i.e., the
state is entitled to temporarily restrict the rights
of lessors, as this does not violate property. The
researcher’s position is based on Honoré’s theory
that property rights imply a duty to prevent harm
to others. E.S. Ti believes that this theory rational-
ises the introduction of restrictions in emergency
situations. The reference to Honoré’s theory dis-
tinguishes the conclusions of E.S. Ti (2022) from
the findings of the present study since the re-
searcher substantiates the introduction of restric-
tions on the rights of lessors mainly by the current
economic situation and the need to support busi-
ness in a crisis. At the same time, E.S. Ti's (2022)
position allows explaining the need for such re-
strictions not only from the economic standpoint,
but also from the standpoint of property theory.
According to the findings presented by
V. Mak (2022), it can be concluded that, overall,
changes in contract legislation in the context of
force majeure are justified. Based on the analysis
of lessee protection in England and the Nether-
lands, the researcher concluded that Dutch leg-
islation gives greater opportunities for lessees to
receive lease payment discounts. V. Mak’s study
emphasised the significance of proper valuation
of lease payment discounts and noted that long-
term changes should include adjustments to the
standard rules to address problems with such val-
uation. These conclusions are also consistent with
the findings of the present study, as it noted the
need to adjust Ukrainian legislation due to force
majeure and the resulting economic instability.
M. A. Wolf (2020) described the experience of
the United States of America in introducing new
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legislation in the field of commercial real estate
lease with the spread of the COVID-19 pandemic.
As the primary examples, the researcher noted
the government orders issued in the most popu-
lous states of the country. For instance, the Gov-
ernor of New York issued an order prohibiting
the eviction of commercial or residential lessees
or foreclosure of property for 90 days (the peri-
od was subsequently extended). The Governor of
California issued an order to suspend evictions of
commercial property lessees who have suffered a
substantial reduction in business income due to
the pandemic. However, this moratorium did not
affect the lease payment obligations of lessees
who were able to pay in full or in part. These and
other examples described in the study allowed
the researcher to formulate his position on the
justification of introducing such measures in an
emergency. The principal idea of the study is that
the fact of the existence of an emergency may be
the basis for the implementation of respective
state decisions but does not create new or cancel
existing constitutional provisions. In other words,
state measures, even in the context of emergen-
cy situations, cannot violate constitutional rights
and fundamental freedoms. In this regard, it was
noted that judges’ opinions on the restriction of
contractual terms differ - some consider it justi-
fied due to the presence of emergency conditions,
while others express fears that these restrictions
will ultimately lead to a violation of constitutional
provisions. It can be argued that the introduction
of restrictions in the context of emergency situ-
ations is justified but has its limits. Thus, as not-
ed in the study, a prominent aspect that ensures
compliance with the principles of reasonableness
and fairness is the need for the lessee to prove
that its problems were caused by the emergency.

This opinion is reflected in the decision of the
highest court of Germany (Bundesgerichtshof)
dated 12 January 2022 (XII ZR 8/21), comment-
ed on by M. Zachariasiewicz (2023). Overall, this

decision concerns the issue of whether lessees
must make the lease payment in full in the context
of the COVID-19 pandemic. The German highest
court concluded that a lessee cannot complete-
ly waive its contractual obligations. At the same
time, the lessee may request a judicial review of
the lease payment during the quarantine. Such a
review will not always result in an equal distri-
bution of risk between the parties, as such risk
should be allocated based on individual circum-
stances. These circumstances include the amount
of financial losses incurred by the lessee due to
the inability to use the leased premises, the signif-
icance and duration of the closure of the premis-
es, and the actions taken by the lessee to mitigate
the losses, including state aid or insurance. P. Ra-
tusznik (2024) reached analogous conclusions,
referring to the practices of Germany and Poland.
The researcher noted that before the pandemic,
European law was based on the pacta sunt servan-
da principle, according to which agreements must
be executed. However, the pandemic has disrupt-
ed the established order, as the judicial practice
has become predominantly based on an assess-
ment of the individual circumstances of the case.
In the studies by S.M. Viljoen (2020) and
L. Richardson (2021), encouragement of negoti-
ations between the parties is considered a possi-
ble measure to improve the financial stability of
both parties in a crisis. However, other studies
do not support these assumptions: C. Martin et
al. (2023) found that lease payment measures
based on dialogue between lessees and lessors
had limited effect, with only 8-16% of such ne-
gotiations leading to changes in lease payments.
However, the differences identified in the present
study and the findings of other researchers do not
change the position expressed in the former, as
the recommendations made in the Ukrainian con-
text may have more positive effects, considering
the specifics of the war situation and the experi-
ence of countries gained during the pandemic.
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Conclusions

Commercial property leasing is an essential tool
for meeting the needs of many businesses. How-
ever, in the context of economic instability caused
by various crisis factors, lessees may face major
challenges. For instance, during the COVID-19
pandemic and the widespread war in Ukraine, na-
tional businesses have faced substantial econom-
ic difficulties due to the inability to access leased
premises. Considering the significance of busi-
ness in meeting the needs of the population and
making a crucial contribution to the state budget,
lessees’ rights must be properly protected in the
face of the crisis and economic instability.

The study noted that during the pandemic,
lease rates have fallen dramatically, and commer-
cial property vacancy has increased. With the
outbreak of a large-scale war, these indicators
experienced even more negative trends, but later
the commercial property market began to recover
gradually. The growing supply must be matched
by adequate demand, and this is expected to
grow gradually in 2024. However, lessees should
be extremely cautious about leasing commercial
property in an environment of economic uncer-
tainty. Lease agreements should contain a clear
discussion of the terms and conditions, including
rights and obligations in case of various risks. The
key terms that should be set out in detail in lease
agreements are the procedure for setting and re-
viewing lease payments, the possibility of prema-
ture termination of agreements, actions in case of
force majeure, and the procedure for vacating and
returning leased commercial property.

Overall, at the beginning of the pandemic,
Ukrainian legislation was supplemented by a se-
ries of laws that contained provisions limiting
penalties for non-payment of lease, a moratori-
um on eviction of lessees, etc. The Civil Code of
Ukraine also contains provisions stipulating that
lessees may demand a reduction in lease pay-
ments if, as a result of circumstances for which
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they are not responsible, their ability to use the
leased property has been significantly reduced.
However, the analysis of court practice conducted
in this study revealed that in practice, the above
legislative provisions do not provide adequate
protection to commercial real estate lessees.

To find approaches and mechanisms to im-
prove the legal protection of commercial real
estate lessees, the study analysed international
practices. This analysis showed that the following
mechanisms exist in different countries to protect
lessees’ rights during a pandemic: provisions in
the law for premature termination of agreements
and reduction of lease payment for the lessee
while retaining the right to use the leased prop-
erty (Austria); a mechanism that prescribes the
non-application of fines and requirements for
termination of the lease agreement to the lessee
if they decide to suspend the payment of lease
for a period specified by law and in case of their
compliance with the requirements specified by
law (France); a moratorium on termination of
the lease agreement due to non-payment of lease,
which was in force for a certain period, provided
that the lessee proves that the non-payment was
caused by the impact of the pandemic (Germany);
introduction of tax credits for lessees who meet
the requirements set out in the law (Italy); restric-
tions on unilateral termination or cancellation of
lease agreements by lessors, deferred payment of
lease for certain categories of lessees (Portugal);
deferral of lease payment in cases where the lease
agreement was concluded with a state-owned
company or a large property owner (Spain); ap-
plication of grant schemes for lessors who agreed
to introduce discounts for their lessees (Sweden);
introduction of measures not directly related to
the real estate sector, but contributing to the im-
provement of the situation of businesses in crisis
(“corona credit”, eligibility for subsidies, various
tax measures); call for dialogue between lessees
and lessors (the Netherlands); a moratorium on
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the confiscation of commercial property, a ban on
filing a petition for liquidation, a ban on the ap-
plication of the system of reimbursement of com-

situation of commercial property lessees in cri-
sis conditions. Further research could focus on
developing concrete proposals for changes to

mercial lease arrears under certain conditions,
etc. (England and Wales).
These measures can be a valuable experience

Ukrainian legislation to improve the protection of
lessees’ rights during wartime.

for Ukraine in the context of improving the legal Acknowledgements
framework for the protection of lessees’ rights.  None.

With adequate adaptation to local conditions and

consideration of the specifics of the situation in Conflict of Interest
Ukraine, international practices can improve the  None.
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AHomayis

MeTot0 fociKeHHs 6yJ10 BU3HAYEHHS NPO6JIEMHUX acleKTiB 3aXUCTY NpaB OpeHAapiB KoMepLiiHoI
HepyXoMOCTi B yMoBax Ail KpU30BUX SIBUIL, 1[0 MNPU3BOAATH O €KOHOMiuHOi HecTabijbHOCTI. ¥
pe3ysbTaTi NPOBeeHO0 AOCTiXKEHHSI OYJ10 MiJTBEP/XKEHO, 110 CUTYallis B cdepi opeHaM KOMepLiiHO]
HepyXOMOCTi B YKpaiHi yepe3 BIVIMB TaKUX ABUII K TaHZeMisl Ta BiliHa, 1110 IPU3BEJIU 0 eKOHOMIYHOI
HecTabi/IbHOCTI, CyTTEBO moripuiuiacs. 3a pe3ysbTaTaMu JOCAiPKeHHs] YKpaiHCbKOi 3aKOHOAABYO1
6a3u 3acBiUeHo, 1110 i3 MOYaTKOM NaHAeMil y Hill 6yJ10 3anpoBa/>KeHO aJleKBaTHI MeXaHi3MU 3aXUCTY
npaB opeHAapiB (BiACTPOYKH BUILJIAT OPeHAHOI IIaTH, MOpaTOpii Ha BucesieHH: Ta iH.). [IpoTe, aHani3
CyZl0BOI MPAKTHUKHU YKpaiHH JI0BiB, 1110 1li MeXaHi3MH He 3aB/I1 HaJIe)KHUM YMHOM 3aXHILAIOTh NpaBa
opeHJiapd Ha NpakTuui. B npoueci aHani3y MiXXHapoJHOro LOCBiAy 1040 3aXUCTy NpaB OpeH/JapiB
B yMOBax NaHjeMii 6y/s0 BUsABJIeHO HU3KY epeKTHBHUX MeXaHi3MiB 3aXHCTy, 110 3aCTOCOBYBAaIUCS
B OkpeMux KkpaiHax. Lli MexaHiaMu MoxyTb O6yTH ajanToBaHi mif ykpaiHcbki peasnii 3 MeToio
nokpauieHHs eGpeKTUBHOCTI 3axXMCTy NnpaB opeHAapiB. BogHovac, 6y/10 Bif3HaueHo, 1[0 GaKTUYHO Y
OyAb-IKOMY 3aKOHOJABCTBI OpeHJap Ma€ JIOBECTH, 110 MOTiplleHHs Horo ¢piHaHCOBOro CTaHOBHUIIA
6yJio CIpUYMHEHe caMe Ai€l0 Ha/A3BUYalHUX 06CTaBUH, 10 A03BOJIUTH 36eperTy 6ajaHC y MpaBax
Ta 060B’I3Kax OpeH/|apiB Ta OPeH0/aBIiB HA 3acaJjlax NPUHIUIIB PO3YMHOCTI Ta CIPaBeJIUBOCTI.
BignoBizHO, BOXK/IMBO NPUAIIUTH yBary po3po6i epeKTUBHUX MeXaHi3MiB oBeZileHHS [[bOT0 GAKTY 3
00Ky opeH/iapiB i3 HaJIeXXKHUM 3aKpiIlJIEHHAM y 3aKOHOaBuili 6a3i
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equipment and reduce dependence on imported supplies. Government agencies should focus on

developing policies that promote the protection of intellectual property rights and provide mechanisms

to support manufacturers in critical situations. Raising awareness of producers about their rights and

opportunities to protect intellectual property is a crucial step in strengthening their market position.

It is essential to strike a balance between the protection of intellectual property rights and the needs

of society in the context of a threat to national security. Governments should consider temporary

relaxation of rights in times of crisis to ensure overall security

Keywords: public interest; patent law; external situations; licensing; COVID-19; military conflict

Introduction

In the face of growing threats to national security,
such as military conflicts or pandemics, personal
protective equipment (PPE) is becoming critically
important. However, intellectual property rights
protection can inhibit the rapid production and
distribution of such PPE, which can negatively
affect the national security. Intellectual property
rights protect innovation and stimulate the de-
velopment of innovative technologies. However,
during crises, such as military threats, there may
be a need for open innovation, when patents are
temporarily “opened” to provide access to vi-
tal technologies. Research on this topic helps to
strike a balance between the rights of producers
and the needs of the state for rapid access to tech-
nology. The country’s military-industrial complex
requires constant development and implementa-
tion of innovative technologies, specifically in the
field of protection of military and civilians. The
study of intellectual property rights in relation
to PPE will help to regulate licensing, joint devel-
opment, and access to critical technologies in the
interests of the state. In times of global threats,
international cooperation in the production and
exchange of innovations is essential. Intellectu-
al property rights issues can hinder or facilitate
such cooperation. It is vital to explore how coun-
tries can interact within the framework of inter-
national intellectual property treaties in the face
of threats. In cases of emergencies, governments
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may require the opening of innovations for the
public good, which requires legislative solutions.
The study of the topic offers insight into how
states can effectively attract innovation while
maintaining a balance between business interests
and security. Thus, the relevance of the topic is
determined by the need to find the best solutions
to protect the rights of PPE manufacturers and
simultaneously ensure national security through
access to critical technologies.

According to P.C. Neves et al. (2021), intellec-
tual property (IP) rights play a key role in stimu-
lating innovation and research. PPE manufactur-
ers develop advanced technologies that must be
protected through patenting and other IP mech-
anisms. However, according to EM. Abbott and
J.H. Reichman (2020), in emergency situations,
such as pandemics or military conflicts, IP protec-
tion can become a barrier to the rapid production
and distribution of PPE. For example, according
to V.A. Vdovichenko and T. Zosimenko (2021),
during the COVID-19 pandemic, the issue of un-
restricted access to technologies for the develop-
ment of vaccines and medicines was raised at the
international level. Open innovations facilitate
rapid access to the latest technologies, but at the
same time can undermine the economic interests
of patent holders.

According to V.0. Kopanchuk (2020), the
availability of personal protective equipment on
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national markets is important not only for the
safety and health of the population. To have ac-
cess to such means, it is imperative to ensure the
implementation of the fundamental principles of
flexibility of intellectual property rights, while
maintaining the freedom to choose the produc-
tion technology of personal protective equipment
by other manufacturers, flexibility in pricing
goods in comparison with consumer preferences
for their safety, stability of supply markets, and,
finally, it is necessary to ensure public access to
such goods guaranteed by the state.

K. Zaman (2022) investigated how Germany
and Switzerland are shaping approaches to the
temporary weakening of IP rights in emergency
situations. Furthermore, at the international level,
for instance, within the framework of the World
Trade Organisation (WTO), mechanisms are be-
ing considered that enable countries to access
patented technologies during crisis situations.
This creates the basis for a balance between IP
protection and the needs of society. According to
N. Yurkiv and V. Shemaev (2023), in the context
of threats to national security, such as war or ter-
rorism, the development of the military-industrial
complex requires innovation and rapid produc-
tion of protective equipment. This includes the
need for access to advanced technologies, some-
times even through the relaxation of patent pro-
tection or through compulsory licensing mecha-
nisms. Governments may consider mechanisms
to accelerate access to technology, allowing for a
more effective response to threats.

This study was conducted to strike a balance
between the intellectual property rights of pro-
ducers and the public demand for access to inno-
vation, especially in the context of national secu-
rity threats. The objectives of this study were to
analyse how the protection of intellectual proper-
ty rights of PPE manufacturers affects their ability
to produce and supply products during national
crises; determine how legislative mechanisms can

facilitate or restrict open innovation in critical
situations (pandemics or military conflicts); and
review international practices in the relationship
between intellectual property rights and the need
for rapid access to PPE.

Materials and Methods

The study employed the following methods of sci-
entific cognition. The method of formal legal anal-
ysis was used to review the regulations governing
the protection of intellectual property under mar-
tial law in Ukraine. Thus, within the framework
of this study, the following regulations governing
the intellectual property rights in Ukraine were
examined: the Law of Ukraine “On Protection of
Rights to Inventions and Utility Models” (1993),
the Law of Ukraine “On State Regulation of Activ-
ities in the Field of Technology Transfer” (2006),
the Law of Ukraine “On Copyright and Related
Rights” (2022). The study also investigated the
relevant legislation of other countries, includ-
ing the United States of America (The Defence
Production Act, 1950), Israel (Emergency Reg-
ulations Ordinance, 1948), Germany (Patent
Act, 1980), the EU (Directive of the European Par-
liament No. 2004/48/EC, 2004), and internation-
al agreements (Agreement on Patent Coopera-
tion, 1970; Agreement on Trade Aspects..., 1994).
The specific features of the state standards were
studied separately: DSTU: 50744:2009 (2009),
8782:2018 (2018).

The problematisation method helped to form
a holistic vision of the problem of intellectual
property rights protection in wartime. The com-
parative method was employed to analyse the
legislation and practice of intellectual property
rights protection in different countries, including
those that have also faced military conflicts. This
helped to understand the advantages and disad-
vantages of various approaches and to identify
effective mechanisms for protecting the intellec-
tual property rights of manufacturers of personal
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protective equipment. The systematic approach
helped to consider the protection of intellectual
property rights in wartime as an element of na-
tional and economic security. Using the case study
method, the study examined concrete cases of in-
fringement of intellectual property rights to PPE,
including counterfeiting of well-known brands.

Results

The intellectual property rights of manufacturers
of personal protective equipment in the context
of a threat to national security are critical in the
context of modern challenges such as military
conflicts and pandemics. The urgent need for the
development of the military-industrial complex
requires a novel approach to the protection and
use of intellectual property (IP) in this area. This
issue is related to how to balance the interests of
manufacturers investing in innovation with gov-
ernment priorities for security and protection of
the population. Manufacturers of personal pro-
tective equipment create innovative technologies
that can be commercially viable and patentable.
[P rights protect the interests of these companies
by enabling them to monetise innovations and
promote the development of new products. In
the context of national security, the state should
look for ways to stimulate the development of
PPE while protecting the rights of developers. To
meet the needs of the army, PPE manufacturers
should work closely with government agencies to
develop innovative technologies and equipment.
In times of national crises, there is an urgent need
for effective and rapid innovation in this area,
which requires easier access to advanced technol-
ogies and international cooperation.

To understand the current situation with
manufacturers of personal protective equipment
and intellectual property rights, it is necessary
to analyse the mechanisms for their protection.
The creation of knowledge through research and
development and its subsequent transformation
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into innovations often requires extensive initial
investment. However, if the obtained results are
not protected by law, knowledge can always be
used free of charge. The illegal use of unpatented
intellectual property in the production of person-
al protective equipment has become particularly
prominent during the COVID-19 pandemic, when
demand for PPE has increased dramatically. Cas-
es of counterfeiting of well-known brands, such
as 3M respirators and Honeywell medical masks,
have been reported (Joskow, 2022). Manufactur-
ers illegally copied respirator or face shield de-
signs developed by large companies, even if they
were not patented. For instance, elements of the
design of masks were copied and the products
were passed off as original, misleading consum-
ers. This can limit investment, especially for small
and medium-sized companies. It is through the
recognition and protection of intellectual proper-
ty rights that governments around the world have
decided to guide and regulate technology trans-
fer. In the modern society, the key instruments
of such guidance and regulation are patents for
innovative technical solutions and industrial de-
signs, copyrights of authors and related rights of
performers. These instruments can increase the
market value of final services and products and
motivate private sector investment. In this regard,
patents play a special role.

In the international context, specifically with-
in the World Trade Organisation (WTO), there
is discussion of the possibility of temporarily
weakening patent protection in crisis situations
(Narlikar, 2021). The COVID-19 pandemic is one
example of when the international community
has faced the need for global technology sharing
to produce medical products and equipment.
Analogous principles can be applied in the con-
text of national security and the military-indus-
trial complex (Lamping et al., 2023). Some coun-
tries, such as Germany, already have legislative
mechanisms for compulsory licensing of patents
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in case of a national crisis. Article 13 of the Ger-
man Patent Act (1980) allows for compulsory li-
censing of patents if it is necessary to protect the
public interest, especially in times of public emer-
gency that threaten the health of the nation. This
may apply, for instance, to medicines, medical
technologies, or personal protective equipment.
It enables the state to use patented technologies
to produce protective equipment and other nec-
essary goods without the patent holder’s consent,
paying compensation. This approach can be ap-
plied in military conflicts when it is necessary to
rapidly expand the production of PPE to protect
military personnel and civilians.

The production of personal protective
equipment is not conventionally considered
part of the military-industrial complex (Zhurav-
lov et al, 2020). However, masks, including
those made of composite fabric material, hel-
mets, and other elements of military uniforms,
are part of the personal protective equipment
of military personnel, law enforcement officers,
firefighters, rescuers, medical workers, and in-
dustrial facility personnel.

High requirements to the protective proper-
ties and performance characteristics of this spe-
cial fabric necessitate the use of advanced high-
tech equipment, materials, and special processing
methods. One of the signs that the fabric is special
is the innovative nature of its production. Invest-
mentsaremadeinthefairdesignandtestingofnew
developments, as well as in the legal protection
of the intellectual property rights of the creators
and producers of special fabrics. The protection
of these intellectual rights stimulates the further
development of speciality textiles and fabrics.

In Ukraine, the protection of intellectual
property rights is governed by the Law of Ukraine
“On Protection of Rights to Inventions and Util-
ity Models” (1993), which defines the proce-
dure for protecting inventions that can be used
in the production of PPE. In case of a threat to

national security, special licensing mechanisms
may be applied, including compulsory licensing.
The Law of Ukraine “On Copyright and Related
Rights” (2022) protects copyrights to design and
innovative solutions, but they can be restricted if
necessary to protect national security.

Functionality is not the only principal factor
that determines the properties; the geometric
characteristics of the product also greatly affect
the comfort and activity of the members of the
military unit who use it. In the technological solu-
tion to the problem, the manufacturer of person-
al protective equipment must accommodate the
special needs of the product user when providing
the required level of protection. Such products
must often meet the strict requirements of reg-
ulatory documents governing the manufacturing
process. Approved by Resolution of the Cabinet
of Ministers No. 771 (2021), the Technical Regu-
lation defines mandatory requirements for PPE,
including its design, manufacture, and safety. The
regulation establishes categories of protection
and requires mandatory certification of PPE. The
key provisions of this regulation cover aspects
such as PPE protection categories (first, second,
and third), design and manufacturing require-
ments (PPE must be ergonomic and fit the size
and physiological characteristics of the users),
testing and inspection (PPE must undergo man-
datory tests before being placed on the market
to confirm their compliance with safety stand-
ards and protection against certain risks), label-
ling (each product must be labelled with a mark
of conformity with the technical standards), and
certification of PPE. The Technical Regulation on
PPE ensures standardisation and quality control
of products, which is mandatory to protect the
health and safety of users.

The military-industrial complex operates
in special conditions that require compliance
with certain rules, which complicates the task
of creating personal protective equipment. For
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instance, DSTU: 8782:2018 (2018) sets out re-
quirements for bulletproof vests, including their
bulletproof performance, resistance to mechani-
cal impact, weight, and ergonomics, while DSTU:
50744:2009 (2009) sets out the general require-
ments for body armour, including its level of pro-
tection, strength, and durability of materials.

That is why, when developing a product, it
is important to clearly understand the goals to
be achieved. Thus, the principal goal of develop-
ing such products as PPE for individual special-
ised and personal use by military personnel is to
ensure the safety and reliability of officers and
soldiers while performing their duties in various
military environments. To meet this challenge
and make relevant technological decisions, the
manufacturer must develop high-quality, ergo-
nomic, and easy-to-use products.

The intellectual property rights of personal
protective equipment manufacturers in Ukraine
are becoming a key issue in the context of the na-
tional security threat due to the war and the need
to protect the population and the military. Amid
the growing need for the latest developments in
the field of PPE, the issue of intellectual proper-
ty is becoming particularly relevant, as the state
must ensure access to critical technologies while
respecting the rights of manufacturers.

Protecting the intellectual property rights
of PPE manufacturers in the context of a threat
to national security requires a comprehensive
approach that accommodates the needs of both
manufacturers and the state. The primary means
of such protection may include patent protec-
tion, licensing, and special legal regimes (Liv-
ingston et al., 2020). Some countries (the United
States, Israel, and the European Union) are im-
plementing legal regimes that facilitate access to
national security innovations. The EU has adapt-
ed its regulatory framework, especially during
the COVID-19 pandemic, which has influenced
the current situation (Wolff & Ladi, 2020). It has
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also been effective in introducing temporary re-
laxations that allow for the rapid certification of
new security products. Some of these changes
are still in place today for defence purposes. The
United States, through The Defence Production
Act (1950), has mechanisms that allow the fed-
eral government to quickly redirect resources
to the production of necessary protective equip-
ment. Government support for innovation in this
area through grants, fast-track licensing, and
simplified procedures for companies developing
and producing PPE is significant. In the face of
constant threats, Israel encourages innovation
in the field of PPE. The government provides
special grants for start-ups developing new
protective materials or technologies that can
be used for military or civilian purposes (Raska
& Bitzinger, 2023). Israel also simplifies proce-
dures for certification of these products.

The key problem with protecting the rights
of PPE manufacturers in the face of a national se-
curity threat is the mismatch between the legal
framework and reality. The intellectual property
legislation is outdated and does not cover ade-
quate copyright protection for PPE innovations.
This allows for copying of products and technol-
ogies without sanctions, which reduces the in-
centive for innovation in this area (Rondinone et
al.,, 2021). The absence of updated regulations
on digital rights protection also limits the abil-
ity of rights holders to assert their rights in the
online environment, which is especially signif-
icant in the context of the active use of digital
technologies for the sale and distribution of PPE.
The current Technical Regulation on Personal
Protective Equipment (Resolution of the Cabi-
net of Ministers No. 771, 2019), approved by the
Cabinet of Ministers, mandates complex certifi-
cation requirements that often delay the launch
of new products. Under martial law, this compli-
cates the rapid introduction of critical PPE need-
ed by both the army and civilians. Although the
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government has simplified certain procedures,
this does not always cover all aspects of certi-
fication, especially for small and medium-sized
businesses. Despite the urgent need for PPE,
manufacturers often face a lack of government
financial support programmes. Deficiencies in
government policy impede Ukrainian manufac-
turers’ ability to adopt modern technologies and
standards, which could increase their competi-
tiveness in the global market

The European Union Intellectual Proper-
ty Office (EUIPO) has conducted an analytical
study on the number of infringements of intel-
lectual property rights in the European Union
(EUIPO, 2023) (Fig. 1). The results of this study
revealed that intellectual property infringement
substantially affects the manufacturing sector,
reducing innovation potential, profitability, rep-
utation, and opportunities for expansion into in-
ternational markets.

Awareness of IP protection needs I 0,

Loss of turnover mE S 30,
Damage to the company's reputation EEEEE———— 30,
Loss of competitive advantages HE————————— 30,
Loss of incentives for innovation and investment IE——————————
Reduction in the number of staff E—— .,

0%

10% 20% 30% 40% 50%

Figure 1. Impact of IP infringements on businesses

Source: EUIPO (2023)

To address such problems, it is necessary to
create clear regulations governing the produc-
tion of PPE, as well as to introduce mechanisms
to protect the rights of producers (Mehrotra et
al., 2020). The state can provide subsidies or soft
loans for small and medium-sized PPE manufac-
turers, which will enable them to modernise pro-
duction. To this end, Israel has introduced simpli-
fied certification procedures for manufacturers of
protective equipment, such as body armour and
helmets, in the face of growing military threats.
Local manufacturers received the opportunity to
produce and supply PPE for the army and civilians
faster. The reduction in bureaucratic procedures
has increased the availability of such equipment
at the national level. In case of a threat to nation-
al security or during military conflicts, the Israeli
government activates the Emergency Regulations
(Leaving the Country) Ordinance (1948), which
enables the government to issue temporary regu-
lations aimed at expediting certification, particu-
larly for defence products.

Even in wartime, manufacturers must con-
tinue to register their inventions, innovative
technologies, or materials for PPE production
through the Ukrainian Intellectual Property Insti-
tute (Ukrpatent) (Martyuk, 2023). This has pro-
vided an opportunity to protect the rights to use
the technologies in Ukraine and abroad, as these
technologies may be used for commercial purpos-
es after the war. Ukrainian companies that have
developed new materials or components for bul-
letproof vests or helmets register patents for their
intellectual property to avoid unauthorised use of
these developments by competitors.

Ukrainian producers can protect their inno-
vations not only in Ukraine but also abroad using
the Patent Cooperation Agreement (1970). This
enables them to file a single patent application in
several countries, which is vital in the context of
the expanding international PPE market. In war-
time, Ukrainian companies that produce high-tech
protective equipment use international patent
systems to enforce their rights in countries where
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their products can be exported or where their
technologies can be copied (Upadhyay, 2024).

Ukrainian companies can cooperate with
international organisations that help protect IP
rights in times of war. For instance, the World
Intellectual Property Organisation (WIPO) pro-
vides technical support and advice on IP rights
protection during conflicts and crises (Walsh et
al, 2021). In wartime, companies can seek advice
from WIPO on how to protect their patents or
trademarks in an international context.

The rights of manufacturers to innovate, de-
velop, and design PPE are regulated by patent law
and international treaties. The key provisions of
the Agreement on Trade Aspects of Intellectu-
al Property Rights (TRIPS) (1994) include the
definition of intellectual property: patents, copy-
rights, trademarks, industrial designs, geographi-
cal indications of the origin of goods and others;
minimum requirements for protection: member
countries must establish a certain minimum level
of protection for all types of intellectual property;
fair protection: the agreement requires that the
legislation of each member country guarantees
effective mechanisms for the protection and en-
forcement of intellectual property rights; balance
and TRIPS seeks to balance the interests of rights
holders and society, which is particularly relevant
for industries such as pharmaceuticals, biotech-
nology, and security technologies. In the context
of personal protective equipment, especially in
the context of national security, TRIPS may pose
challenges to the balance between the protection
of intellectual property rights and the need for
public access to such equipment.

The balance between the intellectual prop-
erty rights of personal protective equipment
manufacturers and the national interest in the
context of war in Ukraine is complex, as it is vi-
tal to protect the rights of developers on the one
hand, and to ensure the rapid and affordable
production of critical equipment to protect the
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military and civilians on the other. In extraordi-
nary circumstances, such as war, Ukraine can use a
compulsory licensing mechanism. This allows the
government or businesses to manufacture or use
patented technologies without the consent of the
patent holder, but with fair compensation. This
mechanism is in line with international law, spe-
cifically TRIPS (1994) and EU legislation. Accord-
ing to Directive of the European Parliament and
of the Council No. 2004/48/EC (2004), countries
may adapt their IP laws to ensure that national
security is given priority. For example, in case of
military conflicts or pandemics, the registration
of patents for technologies used to manufacture
PPE may be accelerated. PPE manufacturers can
work with government authorities to obtain li-
cences to use certain patentable technologies to
ensure national security (Mills, 2023). However, it
is crucial to involve manufacturers in discussions
of viable solutions to find compromises that satis-
fy both national interests and commercial rights.

Thus, in wartime, the state must strike a bal-
ance between protecting the rights of producers
and ensuring rapid access to the latest technolo-
gies to protect national interests. It is necessary
to strengthen legislative mechanisms for compul-
sory licensing in emergency situations, which will
enable the rapid adoption of advanced PPE devel-
opments. The state should support the innovation
sector by offering incentives to PPE companies
to ensure the sustainable development of the na-
tional security infrastructure. Thus, the issue of
protecting the intellectual property rights of PPE
manufacturers in the context of a threat to nation-
al security requires a comprehensive approach
that will ensure the protection of intellectual
property rights and at the same time contribute
to the national security of Ukraine.

Discussion

The protection of patents, copyrights, and trade
secrets allows companies to benefit from their
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proprietary technologies. However, in conditions
of national security, the state may apply special
regimes that temporarily restrict the rights of
producers to expedite the introduction of the
latest developments. G.D. Sharma et al. (2022)
emphasised the significance of finding flexible
solutions to protect innovation while ensuring
the availability of the latest technologies for the
state in crises. According to the present study,
finding solutions to protect innovation and the
availability of the latest technologies in wartime
is strategically significant for ensuring securi-
ty, supporting economic development, and hu-
manitarian aid. The activities of the Israeli gov-
ernment demonstrate the need for continuous
investment in the latest security technologies,
such as air defence systems (e.g., Iron Dome).
The government supports start-ups developing
innovative defence solutions, providing them
with quick access to the market.

According to D. Settembre-Blundo et
al. (2021), open innovation facilitates faster
technology and knowledge sharing, especially
in the military-industrial sector, where speed of
development and implementation is critical. For
Ukraine, which is facing a military threat, it is es-
ssential to strike a balance between stimulating
the production of innovative PPE and ensuring its
availability to the military and civilian population.
Open innovation can contribute to the develop-
ment of the military-industrial complex, allowing
Ukraine to quickly adapt to emerging challenges.

Having studied this topic, A. Gilad et al. (2021)
found that the practice of state interference in
patent law often violates the interests of compa-
nies but is justified from the standpoint of nation-
al security. Ukraine, on the other hand, has been
found not to directly interfere with the intellectu-
al property rights of PPE manufacturers, as there
are no direct mechanisms for interfering with the
intellectual property rights of PPE manufacturers
in Ukraine. However, it is possible to use open

innovation tools and limited patents in emergency
situations. A. Gilad et al. (2021), E. Auriol et
al. (2022) noted that during military conflicts or
threats, the state is entitled to demand access to
technologies and means of protection without fol-
lowing standard intellectual property rights pro-
tection. This is crucial when the lives and safety of
citizens are at stake. Thus, some countries, such
as the United States, Israel, and the United King-
dom, are developing special legal regimes for na-
tional security innovations, which allows for fast-
er implementation of developments. Investments
in research and development in this area help to
avoid conflicts between the interests of the state
and rights holders.

The emergence of threats to national securi-
ty, according to H. Bauchner et al. (2020), leads
to an increase in demand for emergency PPE.
After the outbreak of hostilities in Ukraine in
2022, there was a sharp increase in demand for
bulletproof vests, helmets, medical kits, and gas
masks among both the military and civilians. In
the context of the ongoing war in Syria, demand
for protective clothing, medical supplies, and gas
masks increased consdierably due to the use of
chemical weapons and threats to civilians. During
the US military operations in Iraq, the demand
for armoured protective equipment and medi-
cal supplies increased due to the elevated risk of
terrorist attacks and clashes. However, according
to U.J. Munasinghe and M.N. Halgamuge (2023),
the demand for disposable PPE can lead to a de-
crease in the quality of product performance,
putting enormous pressure on the industry. As
a result, manufacturers, including new entrants,
and the PPE supply chain may face challenges and
become exposed to substandard PPE, including
counterfeit or mislabelled products. Substandard
products and products that do not meet product
performance requirements may reduce protec-
tion levels, properties, or service life for a variety
of technical reasons. It is essential to control the
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quality of PPE to ensure effectiveness throughout
the entire period of use.

The intellectual property rights of PPE man-
ufacturers should be protected, but with due
regard to security needs. According to ]. Cohen
and Y. van der Meulen Rodgers (2020), threats
to national security can affect the position of PPE
manufacturers in several ways. On the one hand,
companies that produce this type of product may
become targets of special support. Thus, it is chal-
lenging for the private sector to allocate resources
for the development and effective use of personal
protective equipment, considering its limited use
by ordinary consumers. In most cases, small and
medium-sized enterprises, including those in ba-
sic industries, continue to be the manufacturers
of such equipment. On the other hand, protection-
ist measures introduced in response to threats to
national security may negativele affect the equip-
ment manufacturers. This happens, for example,
when personal protective equipment needed for
national defence, law enforcement, and disaster
response is produced by foreign manufacturers
who find more efficient use of production ca-
pacity in civilian markets. The protective effects
provided to foreign producers substantially dis-
tort the incentives for private domestic compa-
nies to invest in the creation of their production
of personal protective equipment, which can be
a potentially dangerous factor for national and
global security. The current study found that na-
tional security threats affect PPE manufacturers
in Ukraine through changes in demand, regula-
tions, financing, worker safety, and the need for
innovation. Manufacturers must adapt to these
challenges to stay competitive and operate effec-
tively in an uncertain environment.

Thus, in the context of a threat to national
security, it is crucial to strike a balance between
protecting the intellectual property rights of
personal protective equipment manufacturers
and the need for open innovation. In situations
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of crises and threats to national security, man-
ufacturers should be prepared to adapt their
technologies and processes. Open innovation can
stimulate the development of innovative technol-
ogies in the production of PPE. Collaboration be-
tween manufacturers, research institutions, and
the state can ensure the exchange of knowledge
and resources, which facilitates rapid response
to threats. The state should play an active role in
creating a favourable environment for innovation.
This includes not only the protection of IP rights,
but also the promotion of unrestricted access to
technologies that may be critical in the context of
a national security threat.

Conclusions

Protecting the intellectual property rights of per-
sonal protective equipment manufacturers in the
context of a national security threat is becoming
a complex subject due to the need to balance the
defence-related interests of the state with the
rights of private companies to their innovations.
In the field of personal protective equipment
production, there is a need to strike a balance
between the protection of intellectual proper-
ty rights and the need for open innovation. The
former provides manufacturers with exclusive
rights to their designs, while the latter facilitates
the rapid exchange of knowledge and technology,
which is critical in the context of national security.

A comprehensive strategy that factors in the
requirements of both manufacturers and govern-
ments is needed to protect the intellectual prop-
erty rights of PPE manufacturers in the face of
national security threats.The United States, Israel,
and the European Union have demonstrated how
effective it is to implement a legislative frame-
work that facilitates access to national securi-
ty innovations. An effective step is to introduce
a short-term exemption that allows for quick
certification of new protection methods. The
rights of PPE manufacturers are also positively
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influenced when innovation is encouraged by
grants, accelerated licensing and simplified pro-
cedures for companies that design and manufac-
ture PPE. Start-ups working to develop new pro-
tective materials or technologies that can be used
for military or civilian purposes should always
receive special grants.

Ukrainian production is working hard to cre-
ate new materials and methods of protection that
may require the protection of intellectual proper-
ty rights. The purpose of government initiatives
that promote innovation is to create high-quality
personal protective equipment (PPE) for both
military and civilian protection. Ukrainian pro-
ducers can protect their innovations not only in
Ukraine but also abroad, using international leg-
islation that allows manufacturers of high-tech
PPE to use international patent systems to pro-
tect their rights in countries where their products
may be exported or where production technolo-
gies may be copied.

The principal problem with protecting the
rights of PPE manufacturers in the context of
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AHomayisa

MeTom0 mocifkeHHs 6y/10 BUBYEHHS MeXaHi3MiB peryyiloBaHHsI Ta 3aXUCTY iHTeJleKTyaJbHUX NPaB
B KOHTEKCTi BHUPOGHHITBA 3ac006iB iHAMBIJyaJbHOr0 3aXHWCTy B YMOBAaxX 3arpo3W Hal[iOHa/IbHIN
6esmneni. [y nporo 6yJsio MpoaHasi3oBaHe YKpaiHCbKe 3aKOHOJABCTBO Ta MiXKHApOAHI HOPMaTHUBHO-
MpaBOBi aKTH, 110 Peryjl0Tb NpaBa iHTEeJEeKTyaJbHOI BJIACHOCTi, 30KpeMa BHUPOOHHUKIB 3ac06iB
inauBigyanbHOro 3axucty. Tak, 6ys10 BCTAHOBJIEHO, 1[0 B YMOBAX 3arpo3u HallioOHa/IbHIiK 6e3meli mpaBa
iHTesleKTya/IbHOI BJIACHOCT]I YKpaiHCbKUX BHUPOOGHMKIB 3ac06iB iHAMBiZya/sbHOrO 3aXHCTY CTAIOTh
BUPIlIAJbHUMHU Y 3B’513Ky 3 BINCbKOBUM KOHQJIIKTOM Ta HEOGXiHICTIO 3aXUCTY SIK HAaceJIeHHs, TaK i
36poMHUX cuJL. [lepxkaBa Ma€ rapaHTyBaTH JOCTYII 0 >KUTTEBO BXK/JIMBUX TEXHOJIOT1H, JOTPUMYIOYHCH
IpaB BUPOOHUKIB, 1110 pOOUTH MUTAHHS IHTeJIeKTyalbHOI BJIACHOCTi 0COGJIMBO aKTyaJlbHUM 3 OTJISAY
Ha 3pOCTAlOYMH MOMUT Ha HOBITHI 0OCAATHEHHS B CeKTOPi 3aco6iB iHAuBifyanbHOr0 3axucTy. CriBnpans
3 MDKHApOAHUMHU NMapTHepaMH y cdepi TexHoJsorid i 3aXvcTy iHTeJeKTyasbHOI BJIACHOCTI MoOXe
CIPUATHU PO3BUTKY HallioOHAJbHOIO BUPOOHUIITBA 3aC06iB iHAUBIYalbHOIO 3aXUCTy Ta 3HUXKEHHIO
3aJIeXKHOCTI BiJj iIMOOPTHUX mocTadyaHb. [lep>kaBHi opraHd MOBHMHHI 30CcepeJUTHCS Ha po3pobii
NOJITHK, AIKi CIPUATUMYTb 3aXUCTY iHTeJeKTyaJbHUX NpaB, i 3a06e3Ne4YnTH MeXaHi3MU HiATPHUMKH
BUPOGHUKIB Y KpUTHUUHUX cUTYyalisx. [liABUIeHHs piBHA 06i3HaHOCTI BUPOGHUKIB 11010 IXHIX npaB
i MOXKJIMBOCTEH 3aXUCTY iHTeJEeKTyalbHOI BJAACHOCTI € BXKJIUBUM KPOKOM y 3MillHEeHHI iX mo3uuii
Ha pUHKY. Baxk/inBo 3HalTH 6asiaHC MiXK 3aXHMCTOM iHTeJIeKTyaJbHUX NpaB i noTpe6aMu cycnijbcTBa
B YMOBaX 3arpo3u HaliOHaJIbHIH 6Ge3newli. YpsAau MOBHUHHI PO3IJIAJATH MOXKJIHUBICTE TUMYacCOBOTO

nocabJeHHs IpaB y KPU30BUX CI/ITyaL[iHX AJid 3a6e3MeyeHHs 3arajbHol 6e3MeKu
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concepts in the provision of higher education during the military conflict
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to respect fundamental human rights in ensuring the right to education
(in particular, the right to life and health, which are under threat given the
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this study is determined by the possibility of its use by scientists for a deeper study of the problems of

social protection of students in states where martial law is in force

Keywords: emergency; vulnerable segments of society; armed conflict; difficult life circumstances;

higher education student

Introduction

In the context of the martial law in Ukraine,
which has been in force since February 2022, the
issue of social protection of citizens, including
students, by state authorities is becoming in-
creasingly important. The imposition of martial
law has had a dramatic impact on the legal or-
der in the country, especially in terms of ensur-
ing the protection of vulnerable groups such as
students. In the context of the military conflict,
higher education institutions and students faced
several challenges, including systematic inter-
ruptions in the educational process, threats to
the safety of students’ lives and health, and lim-
ited access to basic educational facilities. In such
circumstances, the legal issues of ensuring an
adequate level of social protection of students’
rights are of particular relevance.

An important problem is the legal ambiguity
regarding students’ rights under martial law. As
current legislation does not sufficiently address
the extraordinary circumstances arising from the
armed conflict, this creates problems in protect-
ing and enforcing students’ rights (Kurapov et
al, 2022). For instance, despite the existence of
regulations on general social support, there are
no specific provisions governing the educational
rights and protection of students during martial
law. As a result, students are left without legal
remedies in case of violation of their rights or
discrimination in access to educational resources
or financial aid. Therefore, the research relevance
is determined by the need to address the prob-
lems of legal regulation to develop an effective
state policy that will ensure the continuity of the
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educational process and social support for stu-
dents in these conditions (Tymochko, 2022).

TY. Hren (2022), analysing the implemen-
tation of social protection policies under martial
law, addressed the challenges faced by local gov-
ernments in providing adequate social support
during the conflict. The study determined that
effective social protection requires a more flexi-
ble approach focused on the specific needs of the
affected population. V. Kremen et al. (2023) ana-
lysed the main challenges facing higher education
in the context of martial law in Ukraine. The au-
thors addressed the potential danger to students
and teachers, the destruction of educational facil-
ities and the need to ensure equal access to ed-
ucation. The study formulated priority areas for
further development, including improving the
quality of education, introducing the latest tech-
nologies, and strengthening international cooper-
ation to address current challenges.

V. Novikov (2024), however, analysed the
leading concepts and principles of social pro-
tection. The author formulated a comprehensive
definition of social protection and identifies its
fundamental principles and public administra-
tion instruments that increase the effectiveness
of social protection systems. Lastly, the study em-
phasised the need to create an appropriate legal
framework to improve social protection policies
and improve the lives of vulnerable groups in
society. I. Ivanyshyn (2024) analysed the legal
frameworks governing the provision of social
services in the European Union (EU) member
states. The study highlighted the diversity of legal
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acts and practices, which leads to inconsistencies
in the provision of and access to social services.
The author called for the harmonisation of reg-
ulations to improve the efficiency and quality of
social services.

The study by [.0. Nalyvaiko (2024) identified
the historical development of social standards in
Ukrainian legislation. The study highlighted the
current problems of effective implementation of
these standards in the context of socio-economic
changes. The author examined possible options
for reforms that would strengthen the legal mech-
anisms for ensuring social rights. Overall, the
study necessitated a comprehensive review of the
current state policy to align it with current needs
and international standards. L. Proserpio (2022)
revealed how the public, including student unions
and international organisations, reformed educa-
tional activities to create an independent educa-
tion system. Through surveys, the study demon-
strated the emergence of alternative educational
systems in the face of political instability, empha-
sising the importance of public participation.
While S.T.M. Htun and S. Mortensen (2023), in-
vestigated barriers to access to higher education,
including the problem of non-recognition of stu-
dents’ qualifications obtained in non-state educa-
tional institutions. The emphasis was placed on
the dependence of Myanmar students on alterna-
tive ways of obtaining higher education (outside
the control of the military), such as the General
Educational Development (GED) programme.

In general, the study of the legal issues of so-
cial protection of students under martial law is
rather limited, despite the relevance of this issue.
Despite the ongoing discussions on social protec-
tion during martial law, there is still a significant
gap in research that directly addresses the legal
issues faced by students. Previous studies have
focused mainly on more general issues of social
protection or specific categories of vulnerable
groups in society. However, the specifics of the so-

cial security situation of students under martial
law are understudied.

The study aimed to identify problematic le-
gal aspects of social protection of students during
armed conflict, based on the experience of Myan-
mar and Ukraine, and to analyse the legislation of
the states to ensure this protection. The primary
objectives of the study were:

) to conduct a critical analysis of conceptual
approaches to the definition of social protection
of students in the context of armed conflicts and
martial law;

% to analyse international and Ukrainian le-
gal acts that establish the state’s obligation to pro-
vide social protection to the population, including
provisions relating to students;

% to study the legal issues of social protec-
tion of students during martial law, using the mili-
tary experience of Ukraine and Myanmar.

Materials and Methods

To study the legal issues of social protection of
students during martial law, the experience of
Ukraine and Myanmar was primarily used. These
countries were chosen due to the presence of
a military conflict that has been going on in the
countries for several years (in Ukraine since 2022
and in Myanmar since 2021). The experience of
these countries was used due to the situation with
growing problems of social protection of students
in Ukraine.

In the course of the study, the following legal
acts of Ukraine were analysed: Law of Ukraine
No. 1556-VII “On Higher Education” (2014);
Law of Ukraine No. 2671-VIII “On Social Servic-
es” (2019); Constitution of Ukraine (1996); Res-
olutions of the Cabinet of Ministers of Ukraine
No. 576 (2019), No. 294 (2022), No. 560, (2022);
as well as Draft of the Law of Ukraine No. 10399
“On Amendments to Certain Laws of Ukraine on
Financing Higher Education and Providing State
Targeted Support to its Applicants” (2024). The
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analysis of amendments to legal acts and draft
laws after the introduction of martial law was
substantial for the study.

The study employed the analytical method
to study international acts on social protection
of students, in particular, under martial law: Uni-
versal Declaration of Human Rights (1948); Inter-
national Covenant on Economic, Social and Cul-
tural Rights (1976); Convention on the Rights of
Persons with Disabilities (2008); Convention on
the Rights of the Child (1990); Convention on the
Elimination of All Forms of Discrimination against
Women New York (1979); C102 - Social Securi-
ty (Minimum Standards) Convention (1952);
R202 - Social Protection Floors Recommenda-
tion (2012), Constitution of the Republic of the
Union of Myanmar (2008); The Social Security
Law of Myanmar (2012), etc.

During the study of legal acts, they were com-
pared with each other, especially concerning the
definition of certain concepts (social protection),
their tasks and goals, and the purpose of certain
legislation. A systematic comparison of Ukrainian
and international legislation was used to corre-
late the existing legal norms regulating the social
protection of the population (in particular, social
security, social assistance, etc.). A particular place
among the general theoretical methods and re-
search techniques used in the study was occupied
by the historical method. It was used to trace the
development of the legal framework in the field of

social protection.

Results

The concept of social protection in science
and law. Social protection is a set of various pub-
lic and private sector measures designed to assist
low-income individuals. It protects vulnerable
segments of society (disabled people, pension-
ers, the unemployed, single mothers, children
growing up without parents) and marginalised
groups (homeless people, refugees, etc.) from the
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threat of losing their livelihoods and promotes
better social status (Marwala & Mpedi, 2024).
The main objective of such measures is to reduce
the social and economic vulnerability of the poor,
disadvantaged and marginalised (Devereux & Sa-
bates-Wheeler, 2004).

The main objectives of this protection are:
1) to overcome poverty among the population,
which, in turn, implies the allocation of funds
(mostly from the state budget) to provide poor
and low-income people with the most necessities
for existence; 2) to support vulnerable catego-
ries of the population, including children, people
with disabilities and women, by creating social
resources and prospects available to them. This
will contribute to social cohesion and create equal
opportunities for different segments of the pop-
ulation; 3) protecting members of vulnerable so-
cial groups from the dangers that lead to impov-
erishment, including the possibility of a certain
emergency (in particular, martial law or natural
disaster), illness or job loss. This will help ready
such groups for negative changes and partially
protect them from their consequences (Carter et
al, 2019); 4) maintaining economic stability in
the country, which involves providing social assis-
tance during emergencies so that the population
can continue to be active participants in market
relations. As a result, the conditions for economic
stability are established; 5) guaranteeing equal-
ity of the population, in particular, by providing
financial support to vulnerable groups, the state
contributes to improving their living standards
and creating equal opportunities. For example,
in the field of education, the state provides free
education to persons belonging to vulnerable
groups, as well as other benefits (scholarships
for students, free accommodation in dormitories,
etc.) This, in turn, creates equal opportunities, in
this case, the opportunity to study in educational
institutions (Social protection, n.d.); 6) alignment
with broader development goals, such as the
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Sustainable Development Goals (SDG). This ap-
proach is aimed at eradicating poverty, com-
bating gender inequality and discrimination in
general, creating decent working conditions, etc.
(Mishra et al., 2024).

Through the operation of social protection
programmes, the state develops the capaci-
ty to cope with the consequences of crises and
strengthens its ability to respond quickly and ef-
fectively. Such protection manages emergencies
in a sustainable and controlled manner. It is also
effective in the context of fragility and protracted
crises, as it aims to ensure that affected popula-
tions are supported (Social Protection, n.d.).

Social protection of the population is an im-
portant component of state policy and has a direct
impact on the spheres of public life. For instance,
the most common categories of people receiving
social assistance include people with illnesses and
disabilities, mothers, the unemployed, workers
injured at work, and dependents, etc. Social assis-
tance to large families and children without par-
ents plays an important role. They are unable to
provide themselves with the conditions for a nor-
mal existence and are dependentonsocial services.

To ensure effective social protection, there
are implementation methods, including social
payments, social assistance, social insurance, and
asecure labour market (De Neubourgetal, 2021).
Thus, social payments involve the provision of
funds by the state in the form of social protection,
social assistance, and other forms of social insur-
ance. They are granted in the event of certain cir-
cumstances that negatively affect the financial sit-
uation of the population. This, in turn, can increase
the consumption of their resources or a reduction
in their income (An Explanation of social...,, 2013).

Social benefits are provided in the following
circumstances: reduced income in case of birth
of a child or illness; support of disabled persons,
children, elderly relatives, or spouses; unemploy-
ment (forced unemployment or resignation);

need for medical care; lack of housing; death of a
person who was responsible for the financial sup-
port of another person (for instance, death of the
child’s parents); lack of financial opportunity for
education (provision of state places in universi-
ties (free education) and scholarships) (An expla-
nation of social..., 2013; Ferraz & Mantilla, 2023).

Social assistance involves the provision of
funds by the state to the population as a whole
and certain category of the population (pension-
ers, disabled, etc.). Such assistance can be pro-
vided through direct cash transfers to people in
need; food stamps to cover basic living needs; and
assistance in resolving housing issues (e.g., subsi-
dies or other benefits for low-income families to
buy housing). Another social protection measure
is social insurance, which is characterised by sys-
tematic contributions from employers and em-
ployees. This is done to ensure a secure financial
situation in the event of unforeseen circumstanc-
es (unemployment, illness, and pension calcula-
tion) (Pennings & Vonk, 2023).

For instance, unemployment benefits are
provided to people who lost a job due to exter-
nal factors. The prerequisite is that the person in
question is actively seeking employment and can
work. This category of persons is entitled to pay-
ments ranging from 50-75% of their basic salary,
and such payments are based on previous insur-
ance contributions made by the employer or em-
ployee (or both).

An important measure is also to ensure a sta-
ble and secure labour market, which directly af-
fects the standard of living of citizens as it creates
safe working conditions. Labour market security
is ensured by the development of a regulatory
framework that contains provisions defining the
minimum wage and ways to protect labour rela-
tions (Gogsadze, 2022). In general, the process of
implementing a social protection system is com-
plex and involves a wide range of instruments.
Their combination results in an effective model of
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protection for the population that is implemented
throughout their lives.

Legal regulation of social protection, par-
ticularly the category of students under mar-
tial law. Social protection is an integral part of en-
suring fundamental human rights, which implies
the obligation of states to create appropriate con-
ditions for effective regulation of the provision of
social assistance. The issue of social protection is
enshrined at both the national and international
levels and is provided for in human rights regu-
lations. Despite the large number of legal acts
regulating social protection in general, as well as
certain specific groups (disabled, children, moth-
ers, women subject to discrimination, etc.), there
are no specific acts regulating such protection of
students (only those that partially do so).

The same applies to the regulation of social
protection of students during martial law, how-
ever, given the wide range of persons belonging
to the category of students, it is necessary to con-
sider this issue in a general context. This is deter-
mined by the fact that higher education students
may come from different strata of society, includ-
ing children, mothers, disabled people, etc. This is
evidenced by paragraph 4 of part 1 of Article 4 of
the Law of Ukraine No. 1556-VII “On Higher Edu-
cation” (2014), which establishes the equality of
persons in obtaining higher education and pro-
hibits any restrictions. The martial law, in turn,
increases the vulnerability of the population and
leads to an increased need for social assistance
for more people.

Thus, following the main legal acts - the
Universal Declaration of Human Rights (1948),
namely Article 22, everyone has the right to ex-
pect to receive social protection and to enjoy so-
cial, cultural and economic rights. These rights
are implemented within the framework of state
and international measures and are integral ele-
ments of a person’s dignified and free life. While
Article 25 of the Universal Declaration of Human
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Rights (1948) stipulates that everyone has the
right to a life of basic conditions for the main-
tenance of health, this also includes the right to
social services. These services cover their use in
cases of disability or illness, unemployment, old
age, widowhood, etc. This Article also establishes
the exclusive right to social protection for moth-
ers and children.

Another, equally important, normative act
ensuring social protection is the Internation-
al Covenant on Economic, Social and Cultural
Rights (1976). Article 9 stipulates that States Par-
ties to the Covenant must affirm the right of the
individual to the protection of social needs, which
also includes the right to social insurance. Accord-
ing to Article 10, paragraph 2, mothers who were
employed before the birth of a child should be
granted paid leave and appropriate social bene-
fits (which again indicates the vulnerability of this
category of persons and the need for assistance).
The Covenant also enshrines the obligation of
states to implement such social security rights as
the right to an adequate standard of living (Arti-
cle 11), the right to health (Article 12), and the
right to education (Article 13).

Other key international instruments that
guarantee the right to social protection for vul-
nerable groups in society include the Convention
on the Rights of Persons with Disabilities (2008)
(Article 28); Convention on the Rights of the
Child (1990) (Article 26); and Convention on the
Elimination of All Forms of Discrimination against
Women (1979) (Article 11). These conventions
identify three groups of the population that are
most vulnerable and require special support in
ensuring their social rights (persons with disa-
bilities, children, and women subject to gender
discrimination).

An important role in the legal regulation
of various aspects of social protection is per-
formed by the legal acts of the International La-
bour Organisation (hereinafter - ILO), which
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has developed a comprehensive system of social
protection. C102 - Social Security (Minimum
Standards) Convention (1952) defines minimum
standards for nine areas of social security, in-
cluding medical care, temporary disability (sick-
ness), unemployment benefits, pension benefits,
compensation for work-related injuries, family
assistance, maternity benefits, disability benefits,
and survivors’ benefits. R202 - Social Protection
Floors Recommendation (2012), in turn, laid the
foundation for universal social protection. This
is done by establishing minimum criteria for the
scope of assistance, the number of payments and
the principles of public administration (Article 1).

The main provision for ensuring social pro-
tection of students is the guarantee of the right
to education in certain cases (in case of disabil-
ity or for children from low-income families)
this means providing free education in higher
education institutions. This right is enshrined in
Article 13(2c) of the International Covenant on
Economic, Social and Cultural Rights (1976), and
establishes the need for states parties to the Cov-
enant to ensure equal accessibility for future stu-
dents. It emphasises the need to account for their
abilities, as well as the importance of introducing
free education for this level of education (simi-
lar statements are contained in Article 26 of the
Universal Declaration of Human Rights (1948),
Article 10 of the Convention on the Elimination of
All Forms of Discrimination against Women New
York (1979), Article 24 of the Convention on the
Rights of Persons with Disabilities (2008), and
Article 28 of the Convention on the Rights of the
Child (1990).

These international legal acts do not contain
specific provisions on the possibility of derogation
from the obligations assumed by the state parties
to these acts. This indicates that states are obliged
to provide social protection to the population, in-
cluding students, even in an emergency (martial
law). In general, international law emphasises the

importance of ensuring the right to education as
a fundamental human right and the obligation of
states to implement this right at all times. Howev-
er, at the same time, Articles 3 and 22 of the Uni-
versal Declaration of Human Rights (1948) affirm
the duty of the state to protect and ensure the
security of citizens, which also applies to the peri-
od of martial law. Thus, the obligation to provide
education to some extent contradicts the state’s
duty to ensure the security of citizens, because,
during martial law, there is always danger, which
negatively affects the educational process.

The issue of social protection in Myanmar
remains relevant given the military conflict in
the country. Article 26b of the Constitution of the
Republic of the Union of Myanmar (2008) estab-
lishes the state’s obligation to provide social secu-
rity and protection to such a category of citizens
as civil servants. In particular, the Union must
create conditions to provide them with housing,
food, clothing, and maternity benefits for married
women (who must be civil servants), and improve
the welfare of pensioners. However, no provision
in the Myanmar Constitution specifically states
a similar obligation of the state to provide social
protection and welfare for all citizens.

Article 28 of the Constitution of the Repub-
lic of the Union of Myanmar (2008) addresses
to some extent the social protection of citizens,
establishing the Union’s obligation to develop
the education system and promote public health.
With this provision, the state introduced com-
pulsory and free primary education and engaged
the public in education reform. In particular, the
provisions on social protection include Article 31,
which provides for the reduction of unemploy-
ment in Myanmar. Article 32 establishes the
state’s obligation to provide social benefits to vul-
nerable groups (including orphans, mothers and
children, disabled persons (including those who
were members of the Defence Service), pension-
ers, and children of fallen soldiers).
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The Social Security Law of Myanmar (2012)
is the key legal act regulating social security. Ar-
ticle 3 sets out its main objectives, which include
providing social benefits to workers and their
families, guaranteeing healthcare, and promoting
welfare and social equality. Although the Law does
not contain specific provisions for the social pro-
tection of students, the content of its provisions
includes this category of population. Part b of Ar-
ticle 13 refers to the provision of social assistance
to families, which also includes a scholarship for
education. The provision of state scholarships de-
pends on the level of income in the family, except
in the case of primary education - Article 28 of
the Constitution of the Republic of the Union of
Myanmar (2008).

As a state party to the Convention on the
Rights of the Child (1990), Myanmar is respon-
sible for compliance with Article 26 of the Con-
vention, which provides for the social protection
of the child (including students). This, in turn,
obliges the state to ensure the social protection of
students (minors, according to this Convention)
in any situation, including martial law.

Following the Martial Law Order 3/2021 in
Myanmar, all power was transferred to the mili-
tary, which effectively suspended the laws of the
state, enabling violations of the rights of Myan-
mar’s people without responsibility (Myanmar:
Martial law..., 2021). Thus, along with the intro-
duction of martial law, regulations related to the
fundamental human right to social protection
were suspended or severely restricted (Radio
Free Asia, 2023).

Given the martial law in Ukraine, which was
imposed since the beginning of the full-scale in-
vasion in 2022, the state has faced the problem
of social security for students. This problem con-
cerns not only the provision of the educational
process but also the system of payments (schol-
arships) and benefits (Ihnatyuk et al, 2023).
Thus, the main normative act guaranteeing social
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protection of Ukrainian citizens is the Constitution
of Ukraine (1996). Article 46 establishes the right
of the population of the state to social security in
old age, in case of illness, disability, loss of bread-
winner and in other circumstances determined
by law. This provision creates a legal basis for the
implementation of social protection programmes.

Law of Ukraine No. 2671-VIII “On Social
Services” (2019) regulates the provision of so-
cial services aimed at overcoming difficult life
circumstances. Following Article 1, paragraph 1,
clause 15 of the Law, difficult life circumstances
imply the presence of negative factors that im-
pede the normal existence and development of an
individual or the family and which are unable to
be overcome independently. In particular, these
factors include homelessness; old age; disability;
lack of mobility or memory problems; unemploy-
ment; illnesses that interfere with normal exist-
ence; poverty; domestic violence; problems with
a child’s behaviour after a parental divorce; gen-
der-based violence; child abuse; the presence of
a human trafficking situation; damage caused by
an emergency or natural disaster; loss of relation-
ships with people (during imprisonment).

In general, the idea of hardship is quite simi-
lar to the concept of vulnerable groups in society,
as both concepts imply circumstances that put
people in a position of dependence on the state
and other actors (Boyko, 2023). During martial
law in Ukraine, most of the national population
faces challenging life circumstances. Since the be-
ginning of the full-scale armed conflict, the num-
ber of internally displaced persons (IDPs) has
been growing. In particular, as a result of rocket
attacks, a large number of people lost their homes
and suffered significant health damage, etc. This,
in turn, has highlighted the urgency of the prob-
lem of social protection of citizens.

Since 2022, the Ministry of Social Policy has
introduced recommendations for ensuring the
social protection of Ukrainian citizens during
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martial law. These recommendations were aimed
to simplify the procedure for providing social
assistance by authorised state bodies. It also re-
duced the time for decision-making on this issue
to one day after receiving the relevant applica-
tion (Social services in times of war..., 2023). The
adoption of Resolution of the Cabinet of Ministers
of Ukraine No. 294 (2022) amended Resolution of
the Cabinet of Ministers of Ukraine No.576 (2019)
and established the urgency of providing the fol-
lowing social services: home care; inpatient care;
palliative care; supported accommodation. The
Resolution of the Cabinet of Ministers of Ukraine
No. 560 (2022) made certain clarifications that
the provision of these services on an emergency
basis is possible in case of a threat to the health or
life of an individual during martial law or another
emergency.

Another legal act that to some extent reg-
ulates the issue of social protection of students
in Ukraine is the Law of Ukraine No. 1556-
VII (2013). Article 61(2)(1) of this Law defines a
student as a person who has entered a higher ed-
ucation institution to obtain a junior bachelor’s or
master’s degree. Article 3(3)(8) of the Law states
that the state policy in the field of education is
ensured by providing students with appropriate
benefits and other types of social security fol-
lowing the Law. Article 4 provides for the right of
every Ukrainian citizen to receive free education
in higher education institutions on a competitive
basis. Article 4, paragraph 7, defines the state’s
obligation to implement the right to social sup-
port for those who need it. Part 15 of Article 44
of the Law provides for the obligation to provide
social support to those students who have been
recognised as victims of hostilities in the period
from 2014 (including the events of the Revolu-
tion of Dignity and Euromaidan) until the end of
martial law. Such support should be provided un-
til the completion of studies at any degree level,
but before such persons reach the age of 23. Such

support is provided in the form of scholarships or
full or partial payment of tuition fees; free accom-
modation in dormitories; free books, Internet ac-
cess, and other learning tools; long-term loans, etc.

In general, since the introduction of martial
law in Ukraine, the government has expanded the
powers of local authorities and prioritised the
provision of social assistance to the most vulnera-
ble groups of the population. The adoption of the
Law of Ukraine “On Social Services” (2019) and
the introduction of further clarifying provisions
improved the system of legal regulation of social
protection of citizens under martial law. However,
there is still a problem with the regulation of this
issue directly concerning such a category as stu-
dents, and social security concerning education
in general. Since the Law of Ukraine “On Higher
Education” (2014) contains norms only regarding
the basic provisions on the provision of social ser-
vices to students.

Legal issues of social protection of stu-
dents during martial law in Ukraine and My-
anmar. The right to education is one of the so-
cial rights that must be provided and protected
by the state both in times of peace and in times
of war. However, since the beginning of the full-
scale invasion of Ukraine by the Russian armed
forces, there has been a significant problem with
the enforcement of this right. This concerns the
systematic rocket attacks on higher education in-
stitutions (69 higher education institutions were
damaged during martial law) (Higher education in
the time of war..., 2023). This has not only affected
the quality of education and the guarantee of ed-
ucational services to students but also the state’s
provision of fundamental human rights (the right
to life and health, as well as their protection).

Kharkiv higher education institutions were
particularly affected, including State Biotech-
nology University, Ukrainian State University of
Railway Transport, Kharkiv National University
of Civil Engineering and Architecture, Ukrainian
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Engineering and Pedagogical Academy, Kharkiv
Institute of Physics and Technology, National
Academy of Public Administration under the
President of Ukraine, and Karazin Kharkiv Na-
tional University, among others. Other universi-
ties in Ukrainian cities have also been subjected
to similar attacks, which have caused a major
problem in the provision of educational services
to students. Some of the universities were forced
to move their actual locations to other cities in the
country (e.g. Karazin University). This, in turn, si-
multaneously ensured the relative safety of stu-
dents and caused a lot of problems in the field of
their social security (Analytical Centre “Observa-
tory of Democracy”, n.d.).

Such problems included the provision of ac-
commodation (dormitories) for students who
lived in other areas, as the relocation of depart-
ments or institutes of higher education institu-
tions made it impossible to provide them with
accommodation (there were no suitable build-
ings, or they were already occupied). Such de-
struction and displacement significantly affected
the provision of scholarships and other benefits
by the state. In addition, because of the hostili-
ties, many students were forced to leave the cities
where they were studying, as it threatened their
safety. This has led to the problem of temporary
suspension and resumption of studies, as many
universities in Ukraine have established rules for
providing documents on previous places of study
and relevant achievements. Some students lost
their documents due to the bombing of Ukraini-
an cities, which became an obstacle to resuming
their studies in the programmes they had been
enrolled in. Thus, students were forced to re-en-
ter higher education institutions for the same or
different specialities.

Another global challenge is the inconsistency
of the legal and regulatory framework in the edu-
cation sector under martial law in Ukraine. While

the Ministry of Education and Science of Ukraine
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introduced several regulations to help maintain
the continuity of the educational process, they do
not clearly define the rights and mechanisms for
protecting students during this period. This ap-
plies to the changes introduced in March 2022,
which provided for the preservation of jobs for
education workers, but did not consider the
needs of students who were unable to attend
classes due to a change of place of study (Naza-
renko et al, 2022).

Significant shortcomings were also observed
in the protection of the labour rights of student
interns. Current legislation does not sufficiently
protect their rights to prevent exploitation and
the risk of unemployment during this period. In
addition, due to the hostilities, many citizens have
experienced financial difficulties, which have
further exacerbated the situation with student
employment (reduction in the number of jobs)
(Vakariuk et al., 2023). A serious problem is a sig-
nificant reduction in social assistance to students,
including internally displaced students, as a result
of the hostilities in Ukraine. Thus, many educa-
tional scholarship programs were cut or closed
altogether. This resulted in students losing most
of the financial assistance they needed to contin-
ue their studies. This issue was especially relevant
for vulnerable groups in society (those affected by
displacement or loss of income due to the war)
(Chmeliuk, 2024).

The adoption of the Draft Law of Ukraine
No. 10399 (2024) will be significant in ensuring
the social protection of students. Its main fea-
ture is the introduction of amendments to the
Law of Ukraine “On Higher Education” (2014),
namely the absence of part 1 of Article 72 of the
Law, which provides for minimum volumes of
state orders (it is only mentioned that the Minis-
try of Economy of Ukraine forms such volumes).
This, in turn, will eliminate public procurement,
which violates the provisions of the Constitution
of Ukraine (1996). Thus, the Draft of the Law of
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Ukraine No. 10399 (2024) replaces the guaran-
tee of state order with the introduction of a grant
system, which significantly reduces the opportu-
nities for future students to receive free education
(Samsonenko, 2024).

The mentioned Draft of the Law of Ukraine
No. 10399 (2024) will not only reduce the num-
ber of state-funded places for studying in higher
education institutions but also reduce the flow of
students (in particular, children from disadvan-
taged families may lose the opportunity to receive
higher education due to lack of funds). Given the
martial law and the consequences of the shelling,
more and more citizens are losing their homes
and jobs, which is weakening their financial sit-
uation. Thus, this educational reform violates the
constitutional rights of citizens, namely the right
to accessible and free education - Article 53 of the
Constitution of Ukraine (1996).

The military experience of Myanmar can be
contrasted with the social protection of students
in Ukraine. Thus, on 1 February 2021, a military
coup occurred in Myanmar, which resulted in the
detention of key political figures (including Aung
San Suu Kyi) and the coming to power of military
officials led by the Council of State Administration
(hereinafter - the Council) (McKenna, 2024). Af-
ter the people of the state began to protest mas-
sively against the state changes and the de facto
martial law, on 15 March 2021, the Council im-
posed martial law (as of March 2024, it was intro-
duced in 61 municipalities of Myanmar) (ASIA/
MYANMAR - Martial..., 2024). This was done so
that the junta (the authoritarian governing body,
in this case, the Council) could establish order
and stop those who opposed the state change (the
military takeover) (Saw, 2024).

Thein Tun Oo (Executive Director of the
Theyninga Institute for Strategic Studies) noted
that during the fight against the insurgency, the
military reacted with as much restraint as possi-
ble and sometimes even avoided the use of force.

As such, rebels had a chance to develop a peace-
ful solution to the conflict, while hoping that they
would support them during the elections. Despite
their hopes, however, the insurgents did not back
down. Thein Tun Oo argued that such resistance
can be likened to an ulcer that never heals over
time. Furthermore, martial law was imposed
to suppress the uprising of citizens who were
against the coup and to ensure peace and security
in the country (Radio Free Asia, 2023). Thus, the
state is dominated by an authoritarian regime es-
tablished by the military, which denies any mani-
festations of negative attitudes and disrespect by
Myanmar citizens.

After the military coup d’état, more than
300,000 teachers and other employees of edu-
cational institutions joined the militia. This re-
sulted in the dismissal by the Council of a large
number of people involved in the militia, which
led to a shortage of specialists in Myanmar’s ed-
ucational institutions. In particular, the number
of pupils and students decreased, as many were
against studying under military control (Inter-
national Trade Administration, 2023; Shahrud-
din & Fauziah, 2024). For instance, in 2021, the
Council closed higher education institutions and
carried out large-scale arrests of teachers and
expulsions of students involved in opposition
to the government (in 2022, they reopened, but
very few students returned) (Rodriguez, 2023).
This forced closure of educational institutions
violates the fundamental human right to educa-
tion and is completely contrary to the notion of
social protection that the state authorities are
supposed to provide.

In parallel, the people (including trade un-
ions, international organisations, scholars invit-
ed from abroad, ethnic nationality education de-
partments, etc.) began to develop and implement
their educational system, which proved to be both
critical and comprehensive (South et al, 2024).
Most importantly, they were strikingly different
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from the military nationalism that was promoted
in schools and higher education institutions. In
general, the social protection of Myanmar’s stu-
dents is largely dependent on those responsible
for implementing the revamped education sys-
tem rather than on government agencies (Wong
& Kareng, 2024). However, the only manifestation
of social protection by the state is the enrolment
of students in higher public education institu-
tions, which is funded by the state budget and de-
pends on the results of the national exam (which
accounts for about 30% of students) (Ei Phyu &
Siriwato, 2022). A substantial problem of social
protection for students in Myanmar is the difficult
accessibility of higher education. This applies to
educational institutions that are not subject to
state authority, which completely denies student
dissent. Those educational institutions that are
not controlled by the military have too expensive
tuition fees that are unaffordable for most of the
population (Aung, 2024).

Furthermore, the report “Schools Under
Attack: Challenges to the right to education in

Southeast Burma” (Karen Human Rights
Group, 2024), identified the following obstacles to
access to education in Myanmar: 1) poor security
in educational institutions, which causes injuries
and deaths of students and pupils, as well as dam-
age to educational facilities; 2) the Council’s in-
terference in the public education system, which
has led to confrontation between educational sys-
tems; 3) cases of violence against guardians and
financial difficulties in families; and 4) protracted
forced displacement of rural residents.

In general, Myanmar’s military authorities do
not provide significant legal protection (including
social protection), as the state authorities have
completely suspended habeas corpus (a consti-
tutional guarantee aimed at protecting human
life and liberty (for example, a guarantee against
unlawful arrest)) and other legal remedies. Thus,
during the period of martial law, Myanmar’s state
authorities retreated from their obligations not
only to the international community but also di-
rectly to their citizens (IC], 2022; Chambers &

Cheesman, 2024).

Table 1. Statistics on student welfare in Ukraine and Myanmar

Metric UKraine

Myanmar

Number of destroyed
educational institutions

3,798 institutions (365 of
which were destroyed)

146 educational institutions were fully destroyed

Lack of access to the
educational process

~30% of children did not
have access to education

About 12 million children by 2022 and 5 million
by 2023

Access to the educational
process for internally
displaced persons
(hereinafter - IDPs)

86% of children in urban
areas, 80% in rural areas

Limited access due to the closure of a large
number of educational institutions

Form of study

15% full-time, 33% distance
learning, 51% mixed

15% formal state education (run by the military
(similar to full-time education)); 30% alternative
education systems (curricula created by
Myanmar NGOs or ethnic armed organisations;
25% non-formal education (moving the learning
process to safe places); ~10% distance learning

State funding of education

GDP) in 2022

UAH 290.76 billion (6.2% of

Unknown

Source: compiled by the author based on IC] (2022), Vox Populi Agency (2024), Karen Human Rights Group (2024),

Radio Free Asia (2024), Khine (2024)

Table 1 shows statistics on student welfare
under martial law in Ukraine and Myanmar. Based
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on the data in Table 1, the damage to education-
al institutions in Ukraine is much higher than in
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Myanmar, although a significant gap in Myanmar’s
state monitoring of access to education is notable.
This is determined by the lack of specific data on
this issue, as well as the fact that the state is ex-
ercised by the military, which has been targeting
educational institutions and students. Another
reason for this absence is that a large number of
educational institutions are closed, and education
is provided in several forms, making it difficult to
calculate the exact number of people deprived of
access to education.

Given the growing legal challenges faced by
students in their social security during martial
law in Ukraine and Myanmar, there is a need to
improve the system of ensuring their legal right to
social protection. International practice plays an
importantrole in this, namely the legal framework
thatis binding on both countries. For example, the
Convention on the Rights of the Child (1990) es-
tablishes a general rule regarding the obligation
of states to ensure the right to education for their
citizens, during states of emergency and martial
law. Thus, the provisions of the Convention point
to the importance of continuous attendance at ed-
ucational institutions and equal access to educa-
tion (Articles 28 and 29 of the Convention). At the
same time, ILO standards (Humblet et al, 2001)
contain recommendations on the protection of
the rights of workers, in particular, student in-
terns. This applies to those who are trainees or
part-time workers, and such protection is crucial
in preventing the exploitation of their labour in
conditions where employment opportunities are
reduced due to armed conflict.

The Guiding Principles on Business and Hu-
man Rights (UNHR, 2011) are particularly rel-
evant to the protection of the right to social se-
curity, which, in turn, stipulate those states must
protect the rights of people within their jurisdic-
tion (including access to education under martial
law). Principle 4 states that states should take
appropriate precautions to prevent human rights

abuses by third parties, including business enter-
prises and armed groups. This principle empha-
sises the need for state intervention to protect
educational institutions from military attacks and
to ensure that students can study safely under
martial law. In Ukraine, however, this principle
is not fulfilled, given the damage to a significant
number of educational institutions and the con-
stant threat of shelling.

According to international standards, pos-
sible ways to improve the social protection sys-
tem in both Ukraine and Myanmar are as follows:
1) firstly, strengthening the legal framework of
the states clearly defining the rights of students
(including during martial law), by revising the
existing legal acts regulating education. The main
provisions that should be reviewed are access to
education, defining specific documents required
for admission to higher education institutions
during martial law and receiving financial sup-
port; 2) improving the system of providing fi-
nancial assistance to students, particularly those
affected by military operations; 3) ensuring that
states provide a special protective mechanism
for education during martial law. For instance,
the creation of bodies or groups at the state level
that will deal with issues of ensuring the continu-
ity of the educational process; 4) creating proper
and uninterrupted access to education in the dis-
tance mode. This includes the creation of a single
learning platform that will contain the materials
passed (lectures and practice lessons), as well
as be easy to use and ensure stability in learn-
ing; 5) consideration of possible crises during
the educational process under martial law. This
is directly related to access to education, which
should be provided in difficult circumstances;
6) international organisations such as the ILO,
the United Nations Educational, Scientific and
Cultural Organisation (UNESCO), the United Na-
tions Children’s Fund (UNICEF), etc. are impor-
tant for ensuring social protection of students
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under martial law. This will help to develop ef-
fective strategies to restore state provision of

educational services in the regions most affected
by the war, etc.

Table 2. Comparison of legal issues of social protection

of students during martial law in Ukraine and Myanmar

The legal problem

UKraine

Myanmar

Access to
educational services

Limited due to missile attacks, which interfere
with education in educational institutions,
and systematic power outages hinder distance
learning.

Limited, due to the control of state
educational institutions by the military.
Shelling and bombardment prevent
safe learning in schools. The absence
or interruption of the Internet does not
allow for remote training.

Legal and regulatory
framework

The lack of clear provisions regulating the
social protection of students under martial law
concerns the issues of necessary documents
for admission to a university; financial support
for students affected by the war and access to
education.

The unstable nature of the state’s legal
acts, including frequent amendments
to legislation that are difficult for
civilians to follow; the lack of a unified
mechanism for social security for
students, etc.

Ensuring the social
protection of
students

State budget cuts and cancellation of social
benefits for IDPs; lack of free places in
dormitories; the problem of suspension and
resumption of studies due to the departure of
students from the occupied territories; and a
decrease in the number of jobs, which prevents
students from finding employment.

The closure of educational institutions
by the military authorities; lack of
financial support for students from
non-state higher education institutions;
low employment rates; harassment and
repression of students.

Source: compiled by the author based on Y. Nazarenko et al. (2022), L.Vakariuk et al. (2023), K. Chmeliuk (2024)

Table 2 shows the main legal issues of social
protection of students in the context of the mili-
tary conflict in Myanmar and Ukraine. Comparing
the legal issues, the legal framework of Ukraine
provides guarantees of access to education, in-
cluding distance education, but in practice, there
is a reduction in the amount of state support. By
cancelling payments for internally displaced stu-
dents, the state has put them in a serious prob-
lem of access to education. In addition, access to
educational services in Ukraine has become more
difficult due to power and internet outages. In
Myanmar, due to the economic crisis and lack of
social support, students are forced to combine
their studies and job search (which is extremely
difficult due to the low labour market). This caus-
es many students being unable to continue their
studies due to financial difficulties.

In general, these problems are quite similar
in both countries, given the shelling and bomb-
ing of educational institutions, limited access to

Law. Human. Environment. 2024. Vol. 15, No. 4

educational services, insufficient state funding,
and the lack of clear provisions in the legislation
on the social protection of students during mar-
tial law. Nevertheless, the situation with social
protection in Myanmar is much more complicat-
ed due to the violent seizure of state power by
the military, which not only terrorises the popu-
lation but also controls all spheres of life (includ-
ing education). This demonstrates the urgency
of making significant changes to the social policy
of student protection.

Comparing the implementation of social
protection for students in Ukraine and Myanmar
during martial law, unlike Myanmar, Ukraine im-
plements such protection. In Myanmar, the mili-
tary authorities almost entirely abandoned the
provision of legal protection of citizens, including
social aspects (except for the provision of free
higher education in state institutions under mil-
itary control). In Ukraine, the social protection
of students during martial law became quite low
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compared to the pre-war situation. The state has
reduced the provision of financial aid to students,
the legislation is rather unclear, and possible edu-
cational reforms (if the draft law is adopted) will
lead to the cancellation of the provisions on the
minimum number of budget places, the need for
IDPs to provide documents from previous educa-
tional institutions that were destroyed (which led
to the destruction of relevant documents) makes
it impossible to obtain higher education, etc.
Nevertheless, the Ukrainian government has not
abandoned fundamental human rights and their
protection, as the Myanmar government has done.

Discussion

The issues of social protection of students during
martial law in Ukraine and Myanmar are becom-
ing increasingly relevant in the academic dis-
course. Studies have shown that the declaration
of martial law has a significant impact on the leg-
islative framework governing social rights, which
often entails restrictions on fundamental human
rights and freedoms (Gusarov et al, 2023). In
general, the analysed studies highlighted contra-
dictions between existing legal norms, which ne-
cessitates the creation of special legal regulations
(Nornes, 2022). Despite the absence of studies
directly comparing the legal issues of social pro-
tection in Ukraine and Myanmar, the data com-
parison concluded that in both countries there
is a need to create a regulatory framework that
accounts for the vulnerability of the population
(including students) in wartime. In addition, com-
parative studies between Ukraine and Myanmar
reveal different approaches to protecting stu-
dents’ rights in conflict, highlighting the need for
tailored legal solutions that consider the specific
aspects of vulnerability faced by students in these
contexts. The extension of martial law in 2024 in
both countries highlights the importance of de-
veloping an effective legal protection mechanism
to address the challenges of martial law. This will

help to guarantee equal access to social services
for vulnerable segments of society.

R. Sabates-Wheeler et al. (2024) in their
study considered the development of the social
protection system in the context of global crises.
The study highlighted the need to ensure the ad-
aptability and sustainability of this system. The
authors noted that in times of uncertainty, classi-
cal social protection systems are not always effec-
tive. This, in turn, necessitates the introduction of
non-standard approaches that consider the needs
of population groups suffering from the conse-
quences of crises. In addition, the researchers
stressed the importance of developing a compre-
hensive strategy that combines economic, social
and political factors to provide more effective
support to vulnerable segments of society during
emergencies.

Comparing the study by R. Sabates-Wheel-
er et al. (2024) with the present study, they are
aimed at studying the problems arising from
emergencies. R. Sabates-Wheeler et al. (2024)
addressed the issues of global uncertainty, while
this study directly addressed the legal issues of
social protection of students under martial law.
Both studies emphasise the need for social pro-
tection measures by state authorities. However,
this study focuses on the importance of imple-
menting effective legislation for the social protec-
tion of students during wartime. It also analyses
the legal problems of ensuring such protection
and the role of legislation in guaranteeing the
social rights of students by the state. In addition,
while R. Sabates-Wheeler et al. (2024) advocated
for a comprehensive approach to social protec-
tion, this study emphasised the specificity of legal
provisions and their shortcomings in meeting the
needs of students in the context of martial law.

E. Aurino and S. Giunti (2021) addressed the
impact of emergencies on the development of
children (who are also most students), as well as
the effectiveness of the social protection system.
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The authors highlighted significant gaps in the
evidence on how social protection systems can
be improved to help children during emergencies
(particularly in low- and middle-income coun-
tries). The study emphasises the need to imple-
ment effective measures directly in child welfare.
It also highlights the fact that despite the current
legal regulation of this issue, there are problems
with resolving crises faced by children in a state
of emergency.

Thus, both studies highlight the importance
of providing social protection by the state dur-
ing emergencies, including martial law. Howev-
er, the study by E. Aurino and S. Giunti (2021)
addressed the problem of social protection of
children in general, in various crises. Whereas
this study identified a specific group of children -
students (this category can include both children
and adults) and aimed to analyse the problems of
their social protection during martial law on the
example of the experience of Ukraine and Myan-
mar. This study highlighted the need for the state
to provide an effective legal framework for such
protection of students to overcome current legal
problems and uncertainties.

A. Banerjee et al. (2023) examined the main
problems and challenges of providing social pro-
tection in developing countries. In particular, the
authors emphasised the need to create effective
social safety nets to reduce the effects of pover-
ty and discrimination, especially in emergencies.
The researchers pointed out that despite the ex-
istence of social protection and assistance pro-
grammes, their implementation systematically
faces several problems. These include insufficient
state funding and inefficiency of the state govern-
ment in general, which, in turn, hinders the social
protection of vulnerable segments of society.

The study by A. Banerjee et al. (2023) is
broader, given that the researchers examined so-
cial protection for different demographic groups
in developing countries. Whereas this study is

Law. Human. Environment. 2024. Vol. 15, No. 4

aimed directly at identifying legal issues of social
protection of students during martial law. How-
ever, this study analysed the problems of Ukraine
and Myanmar, which are also developing coun-
tries, and students are also a separate category
of society. Despite the differences in context and
scope, both studies point to the importance of
social protection of the state during the state of
emergency and martial law.

The study by K.P. Htut et al. (2022) identified
the challenges faced by Myanmar’s higher edu-
cation system during the COVID-19 pandemic,
military coup, and ongoing conflict. The authors
demonstrate how these crises have exacerbated
pre-existing problems with access to and quality
of education. This caused significant disruptions
in the academic continuity and social well-being
of students. The study highlighted the need for
major reforms in Myanmar’s higher education
system, including the provision of social protec-
tion for students.

Both studies analysed the effects of political
instability (in particular, martial law) on the high-
er education system. However, while K.P. Htut et
al. (2022) addressed the broader aspects of re-
forming higher education in Myanmar amidst
multiple crises, this study directly analysed the
analysis of the legal framework and problems of
social protection of students under martial law.
In addition, the study by K.K.P. Htut et al. (2022)
addressed access to education and its quality.
Instead, this study delves into the legal protec-
tion and rights of students, highlighting various
aspects of social protection under martial law.
Authors analysed the discrepancies between the
available evidence on social protection measures
and actions taken in a global emergency. In par-
ticular, the authors highlighted the reason for the
ineffectiveness of these measures. The research-
ers emphasised that despite the existence of le-
gal regulation of social protection, with the on-
set of crises (introduction of martial law), many




Rudyk

vulnerable segments of society remain without
proper social security. The study points to the
need to create effective mechanisms for the im-
plementation of social protection, which will en-
sure this implementation in full.

E.L. Basterra et al. (2023) addressed a more
global perspective, also discussing systemic is-
sues that significantly impact the social protec-
tion of international society. This study focuses
on the legal framework and issues of student so-
cial protection in two specific countries (Ukraine
and Myanmar). This study identified the legal
challenges faced by students during martial law.
Overall, both studies highlighted the need for ef-
fective social protection in times of global crises
and highlighted gaps in its implementation.

The martial law in Ukraine has led to large-
scale human rights violations (including against
students), and the state authorities are trying to
counteract this, even in the face of a lack of finan-
cial resources and the systematic destruction of
educational institutions. Similarly, the repressive
measures of Myanmar’s military regime have ex-
acerbated the vulnerability of the population, im-
peding the enjoyment of fundamental rights and
access to education. In particular, the analysed
studies have shown that to overcome these prob-
lems, both countries should prioritise reforming
the legal system and strengthening social protec-
tion. In addition, cooperation with international
organisations and strict adherence to internation-
al standards are important to ensure the protec-
tion of students’ rights and improve living stand-
ards in times of crisis.

Conclusions

The study defined the conceptand content of social
protection of the population, as well as the concept
of such a category of higher education students as
students. The analysis of the international legal
framework and laws of Ukraine on the protection
of the social rights of students and the population

(including vulnerable groups of society) under
martial law was a substantial part of the study.

Thus, social protection implies that the state
assists people in need of financial support. This
mostly concerns vulnerable groups in society,
including the disabled, large families, the unem-
ployed, children deprived of parental care, etc.
A student is an individual who is pursuing a de-
gree (master’s, bachelor’s, or junior bachelor’s) in
higher education institutions.

By examining the issue of social security for
students under martial law in the example of the
experience of Ukraine and Myanmar, the author
identified the main legal problems with its imple-
mentation by state authorities. The main prob-
lem was the rocket attacks on higher education
institutions. This led not only to the destruction
of buildings and equipment but also had a signifi-
cant impact on the state’s provision of the right to
education and on the fundamental human rights
to protect the life and health of citizens. Due to the
systematic shelling, students were transferred to
distance learning, which significantly deteriorat-
ed the quality of educational services.

Among the main legal problems of social pro-
tection of students is the imperfection of the leg-
islative framework for guaranteeing their rights
during martial law. There are also no effective
mechanisms for exercising these rights. In addi-
tion, the legislation often ignores the special social
needs of students in wartime, which in turn con-
tributes to discrimination against students. The
issue of lack of funding for social support meas-
ures for students and uncertainty about holding
the state accountable for violations of their rights
also remains relevant. All of this creates signifi-
cant difficulties for students in wartime, who face
numerous challenges.

To address these issues and ensure social pro-
tection of students, the legal framework should be
improved to ensure a definition of students’ rights

and social support systems should be improved,
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especially for students affected by the hostilities.
In addition, to protect students during martial
law, it is important to create safeguards for educa-
tion, including ensuring uninterrupted access to
education through unified platforms and cooper-
ating with international organisations.

This research can make a significant contri-
bution to further study of the issue of identifying
legal problems of social protection of students
under martial law. It establishes a direct link
between violations of the human right to social
protection and the imposition of martial law, pro-
vides a thorough analysis of international and
Ukrainian regulations on social protection of the

population (including students), and points to
violations of social rights during martial law in
Ukraine and Myanmar.

Prospects for further research are an analy-
sis of the experience of more countries, including
the Philippines and Sudan, as these countries also
have serious problems with violations of stu-

dents’ social rights.
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B YMOBaX BOEHHOT'O CTaHY
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AHomayisa

MeTow pgaHOro AociiJKkeHHs1 6yJO0 BCTAaHOBJEHHS HOPMAaTHBHO-NPABOBOI 0a3H, fKa PETY/IIOE
MUATaHHA COLIAJIbHOTO 3aXUCTy CTYJEHTIB, 30KpeMa, IiJj 4ac BOEHHOTO CTaHy, a TAKOXX BU3HaYe€HHHA
OCHOBHMX IPaBOBHUX Ipo6JieM 3 JaHOro NUTAaHHS B YkpaiHi Ta M’siHMi. /Il HOCATHEHHS MeTH
Oy/J0 BHUKOPUCTAHO TepMEHEBTUYHHUN, MOPIBHAJBbHHUM Ta iCTOpUYHUNA MeToAu. Y JociifKeHHi
NpoaHasli30BaHO KOHLENTYalbHi NiJX0[X 10 BU3HAYEHHS COLia/IbHOTO 3aXUCTYy CTYAEHTIB B yMOBaxX
BOEHHOI'0 CTaHy. 30KpeMa IpPOJIeMOHCTPOBAHO BIJIMB BOEHHOTO CTaHy Ha 3a6e3MeyeHHs [1epKaBolo
colja/IbHOI0 3aXMCTY Ta JONOMOIH CTYAEHTaM, a TAKOXK BUOKPEMJIEHO OCHOBHI NPaBoBi Npo6JieMu
JlaHoro 3a6be3nedyeHHs. Bys1o 3/jificHeHO aHaJli3 MiXKHAPOAHUX Ta YKpPalHCbKUX HOPMaTHBHO-NIPaBOBUX
aKTiB, L0 CTOCYIOTBHCS 3aXUCTY COLia/IbHUX IpaB HacesJIeHHs, BKJOYal4u CTyAeHTiB. Ha npuknaai
JIOCBiZly BOEHHOTO CTaHy B YKpaiHi Ta M’'sHMi, 6yJ0 BHOKpEMJIEHO OCHOBHI Ipo6JIeMHi MicIis
IPaBOBOI'0 XapaKTepy CTOCOBHO 3abe3leyeHHs COLiaJbHOro MpaBa CTYAEHTIB Ha 3J06yTTs BULILOI
ocBiTH. Takok NPOJEMOHCTPOBAHO HEPO3PUBHUM 3B’A30K MiXK JAHUMU NOHATTAMHU y cdepi HaJJaHHA
BUILO] OCBITH Mif| yac BOeHHOro KOHQJIKTY B YkpaiHi Ta M'ssHMi. Bysio HarosioneHo Ha Heo6XiAHOCTI
JIOTPUMAHHSI OCHOBOIIOJIOKHHUX NIpaB JIIOAUHH Jlep>)KaBHUMHU OpTaHaMH y 37iMicHeHHi 3abe3neyeHHs
IpaBa Ha OCBITY (30KpeMa, Lie CTOCYEThCS IpaBa Ha )KUTTS Ta 3[,0POB’s, AKi 3HaX0AAThCS I1iJ; 3arpo3010,
BPaxOBYIOUM CUCTEMATHUYHI 06CTpisn 3ak/aa/iB ocBiTH). [I[pakTU4YHE 3HAYEHHS JAHOTO AOC/IiKEeHHS
MOJISITAE Y MOKJIMBOCTI HOTr0 BUKOPUCTAHHS HAyKOBLAMH, AJ1s1 6i/IbII IIM6OKOr0 BUBYEHHS IPo6JieM

CoLiaJIbHOT0 3aXUCTY CTYZIEHTIB y JiepKaBax, Jie /i€ BOEHHUH CTaH

Kaiou4osi caoea: Hap3zBUYaiiHa cuTyalis; Bpas3/MBi MpoIIapKU CYCHiJbCTBA; 30POMHUN KOHQJIIKT;

CKJIQ/IHi >KUTTEBI 06CTaBUHU; 3[j00yBay BUILOI OCBITH
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of agricultural enterprises. It was recommended to develop a new Law “On Environmental Certification

in the Agricultural Sector” and to amend the Tax Code of Ukraine to introduce tax benefits for

environmentally responsible enterprises. The research highlighted the necessity for a holistic strategy

in governing the green transition within the agro-industrial sector, considering global trends and digital

technologies capabilities. The results inform the establishment of a national policy for the sustainable

advancement of the agricultural industry, integrating global trends with distinct local characteristics,

thus assuring a holistic approach to the administrative legal regulation of the green transition

Keywords: environmental standards; sustainable production; digital technologies; regulatory

instruments; energy efficiency

Introduction

The administrative legal management of the
agro-industrial complex is increasingly vital in
light of global difficulties during the green tran-
sition. The exigencies of climate change, resource
depletion, and increasing demand for sustainable
products need a reformation of traditional agri-
cultural management practices. The “green transi-
tion” involves the introduction of innovative tech-
nologies and practices that minimise the adverse
environmental impact while increasing produc-
tion efficiency. The administrative law regulation
is crucial for establishing favourable conditions
for the sustainable growth of the agriculture sec-
tor, reconciling economic interests with environ-
mental mandates and social accountability. This
subject’s significance is highlighted by the neces-
sity to establish new legislative frameworks that
promote the adoption of green technology and
practices in agriculture, so maintaining its com-
petitiveness in the global market and adherence
to international environmental norms. Moreover,
in the context of global food security and growing
pressure on natural resources, effective adminis-
trative legal regulation is becoming a tool not only
for environmental policy, but also for economic
stability and social welfare.

0. Olshanska et al. (2022) emphasised the
special significance of implementing the bioec-
onomy on a scientific basis to overcome global

challenges: economic, environmental, and social
problems, including the food crisis. The research-
ers observed that the bioeconomy will enhance
sustainable development to secure the long-term
competitiveness of agricultural, forestry, food,
and chemical sectors, while also alleviating cli-
mate change and decreasing greenhouse gas
emissions. J. Huseynli et al. (2024) extended this
understanding by exploring the role of ESG princi-
ples in the corporate world and their implications
for governments and businesses. The researchers
determined that corporations are progressively
recognising the importance of addressing envi-
ronmental and social concerns to attract inves-
tors and cultivate sustainable practices. Their
examination of investment trends in agricultural
companies indicated that they can significant-
ly broaden their operational scope and expedite
the adoption of sustainable agricultural practic-
es globally, particularly concerning food security
and the necessity for economic diversification.

0. Bokiy and O. Kovalenko (2024) empha-
sised the growing role of state regulation in the
country’s food sector. The researchers organised
the policy documents pertaining to the agro-in-
dustrial complex and the food industry, exam-
ined their interrelations, and proposed recom-
mendations for policy documents focused on the
food industry’s development, targeting post-war
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recovery and subsequent innovative advance-
ment. This correlates with findings I. Furman et
al. (2021), who considered Ukraine’s agricultur-
al sector to be one of the critical parts of the eco-
nomic systems of most market economies. The
scholars assert that the agricultural-industrial
sector’s productive foundation relies fundamen-
tally on comprehensive infrastructural networks
and robust scientific research frameworks,
which collectively shape the developmental
trajectory of Ukraine’s agro-industrial complex
through systematic structural reorganisation
across all subsectors, while optimising the in-
tegration of technological innovations, interna-
tional best practices, and advanced organisation-
al methodologies.

D.A. Saparova (2024) focused on financial
instruments aimed at financing green projects,
while G.D. Amanova et al. (2020) analysed the ef-
ficiency of using the reserves of the agricultural
sector when integrating energy saving processes.
Both studies stressed the significance of public
policy in the field of alternative energy sources,
noting that agriculture can be a valuable source
of green energy through the processing of waste,
organic oils, and wood. N. Stoyanets et al. (2022)
focused on the European practices of integrated
development of such territories, emphasising the
role of stimulating and investing in effective rural
innovation, while M.Z. Karbekovaetal. (2023) ana-
lysed the international practices of managing sus-
tainability risks in the agricultural sector, focusing
on the legal regulation of food supply chain risk
management and quality assurance procedures.

The study by O. Zgurska et al. (2022) exam-
ines digital transformation and its effects on the
agro-industrial complex, identifying that the na-
tional agro-industrial production possesses sig-
nificant potential for future development through
enhanced efficiency in the land, labour, and biolog-
ical resources. This aspect was complemented by
T.D. Searchinger et al. (2020), analysed the effects
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of agricultural support on climate change mitiga-
tion, noting that countries producing two-thirds
of the world’s agricultural products provided an
average of USD 600 billion in annual financial sup-
portto agriculture from 2014 to 2016. A. Nurman-
betova et al. (2022) examined the role of Kazakh-
stan’s agro-industrial complex within the national
economic framework, identifying key challenges
and priority objectives for resolution, while ana-
lysing the agro-industrial complex’s contribution
to the nation’s GDP, as well as the dynamics and
composition of gross agricultural production.

This study aimed to thoroughly analyse ex-
isting methods of administrative legal regulation
within the agro-industrial complex amid the
green transition and to formulate recommenda-
tions for enhancing the regulatory framework to
promote sustainable agricultural development.
To achieve this goal, the subsequent objectives
were established:

1. to investigate the existing models of ad-
ministrative legal regulation of the “green transi-
tion” in the agro-industrial complex at the inter-
national level;

2. to assess the potential of digital technolo-
gies in the transformation of administrative legal
mechanisms for regulating the greening of the
agro-industrial complex;

3. to systematise the mechanisms of adminis-
trative legal regulation of the agro-industrial com-
plex in the context of the “green transition” at the

national, regional, and local levels.

Materials and Methods

The investigation into administrative legal regu-
lation of the agro-industrial complex within the
context of the “green” transition was predicated
upon a systematic methodological approach and
sustainable development theoretical framework.
This research synthesised theoretical contri-
butions from both Ukrainian and international

scholars across environmental law, agricultural
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policy, and public administration domains. The
methodological architecture encompassed both
general scientific and specialised cognitive ap-
proaches, with the dialectical method facilitat-
ing an examination of the intricate relationship
between agro-industrial complex economic
development and environmental imperatives,
thereby illuminating both contradictions and
opportunities within the “green” transition par-
adigm. Through systematic analysis, the admin-
istrative legal regulatory framework was con-
ceptualised as an integrated system comprising
regulatory, institutional, and economic elements.
The comparative legal methodology proved in-
strumental in evaluating international admin-
istrative legal regulatory practices concerning
“green” transition in the agro-industrial sector,
enabling a comprehensive comparative analysis
of legislative and regulatory frameworks across
multiple jurisdictions, including the United
States, Germany, the Netherlands, Denmark, and
Japan. The selection criteria for these jurisdic-
tions were predicated upon three primary fac-
tors: the existence of comprehensive agricultural
sector “green” development strategies, innova-
tive regulatory approaches, and robust empiri-
cal data regarding implementation efficacy. The
following legislative documents were analysed:
Agriculture Improvement Act (2018), Climate
Protection Programme 2030 of Germany (2019),
National Climate Agreement of the Nether-
lands (2019), Climate Act of Denmark (2021),
Green Growth Strategy of Japan (2021). The
study also reviewed the Act on the Promotion
of Renewable Energy of FAO No. 1392 (2008),
Green Projects Scheme (2022), Public Law of
the USA No. 97-219 “Small Business Innovation
Development Act” (1982) and others. The for-
mal legal method was employed to assess the
rules about the environmental dimensions of the
agro-industrial complex in Ukraine and the ex-
amined nations.

The statistical method was utilised to ana-
lyse and analyse quantitative data regarding the
environmental impacts of the agro-industrial
complex, the efficacy of environmental initia-
tives, and the economic metrics of the “green
transition”. The expert evaluation approach
was employed to examine the impact of digital
technologies on the creation and execution of
administrative law provisions within the frame-
work of environmental sustainability. Within
the framework of this method, 35 experts were
interviewed, including 15 representatives of ag-
ricultural regulatory authorities, 10 academics
specialising in agricultural law and digital tech-
nologies, and 10 representatives of agrotech-
nology companies. The criteria for inclusion of
experts were as follows: at least 5 years of ex-
perience in the relevant field and publications
or practical experience in implementing digital
technologies in the agricultural sector. The sur-
vey was conducted online through a structured
questionnaire using the Qualtrics platform. The
questionnaire of 25 questions categorised into
three sections: evaluation of the current status of
digitalisation in administrative legal regulation,
future applications of blockchain and Al, and
possible hazards and obstacles to the use of dig-
ital technology. To assess the consistency of ex-
perts’ opinions, a five-point Likert scale was ap-
plied, where experts rated their agreement with
key statements from 1 - “strongly disagree” to
5 - “strongly agree”. To process the results of the
expert survey, descriptive statistics were used,
including the calculation of mean values and
standard deviations for expert assessments. The
study was conducted following the ethical stand-
ards set out in the Code of Ethics of the American
Sociological Association (1997), the Internation-
al Code of Conduct for Market, Community and
Social Research and Data Analysis ICC/ESOMAR
(n.d.), and the European Commission’s (2021)
guidelines on ethics and data protection.
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The modelling method was applied to de-
velop an optimised model of administrative legal
regulation of the green transition in the Ukrainian
agro-industrial complex, considering internation-
al practices and specific national features. The
study was conducted in several stages: collection
and analysis of legal acts, scientific publications,
and analytical materials; comparative analysis
of international practices; conducting an expert
survey and analysing its findings; development of
recommendations and modelling of an optimised
regulatory system. The study was based on inter-
national agreements in the field of ecology and
sustainable development, as well as on the regu-
lations of Ukraine and the countries under study
that governed the agro-industrial complex and
environmental aspects of management. In terms
of Ukrainian legislation, special attention was
paid to the analysis of Law of Ukraine No. 2697-
VIII (2019), as well as relevant provisions of the
Constitution of Ukraine (1996) and sectoral laws.
To analyse the effects of digital technologies on
administrative legal regulation, materials from
technology companies and industry associations,
as well as scientific publications in the field of dig-
italisation of the agricultural sector were used.

Results

Analysis of existing models of administrative
legal regulation of the “green” transition at the
international level. The examination of the legal
frameworks of the nations analysed indicated a
prevalent inclination to establish extensive leg-
islative structures addressing multiple facets of
the green transition in agriculture. In the United
States, the key document is the Agriculture Im-
provement Act (2018), which sets priorities for
sustainable agricultural development and pre-
scribes extensive investments in the introduction
of environmentally friendly technologies. Germa-
ny is guided by the Climate Protection Programme
2030 of Germany (2019), which sets ambitious

Law. Human. Environment. 2024. Vol. 15, No. 4

targets and concrete measures to reduce green-
house gas emissions in various sectors of the
economy, including agriculture. The Netherlands
is implementing the National Climate Agree-
ment (2019), which aims to achieve 100% circu-
lar agriculture by 2050. Denmark has adopted the
Climate Act (2021), setting legally binding targets
for reducing emissions and developing organic
farming. Japan is implementing an act (Ministry
of Economy..., 2020), which envisages achieving
zero carbon footprint in agriculture by 2050 and
full digitalisation of the agricultural sector.

To stimulate the “green transition”, all the
countries under study employ a combination
of financial and non-financial instruments. The
most prevalent options encompass subsidies and
grants for the adoption of eco-friendly technolo-
gies, tax incentives for sustainable investments,
emissions trading schemes, and training and ad-
visory support programs for agricultural produc-
ers. Innovative mechanisms such as the system of
green certificates for agricultural enterprises in
Denmark, which encourages continuous improve-
ment of environmental performance, and the cre-
ation of specialised investment funds to support
green start-ups in the Netherlands and the United
States have proved particularly effective. For in-
stance, in Denmark, the system of green certif-
icates is governed by the Act on the Promotion
of Renewable Energy of FAO No. 1392 (2008),
specifically Article 31, which sets out the require-
ments for certification and the mechanism for
issuing certificates. In the Netherlands, the cre-
ation of specialised investment funds to support
green start-ups is regulated by the Green Projects
Scheme (2022), which is described in detail in Ar-
ticle 5.14 of the Income Tax Act (amended 2023).
This article defines the requirements for green
projects that contribute to sustainable develop-
ment and the conditions for granting tax ben-
efits to investors who invest in such projects. In
the United States, support for green start-ups is
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provided through the Small Business Innovation
Research (SBIR) programme, which is governed
by US Public Law No. 97-219 (1982), particularly
Section 9 of this law. According to the provisions
of this section, federal agencies with extensive re-
search and development budgets are required to
allocate a certain percentage of these funds to fi-
nance innovative small business projects, includ-
ing environmentally oriented start-ups, which
contributes to the “green transition” and sustain-
able development of the US economy.

A significant element of successful imple-
mentation of the green transition policy is the
availability of effective monitoring and reporting
systems. The analysed countries, such as Germa-
ny, the Netherlands, and Denmark, have devel-
oped mechanisms to track progress and evaluate
the effectiveness of the measures implemented,

which is key to achieving sustainable develop-
ment. Specifically, Germany uses an annual report
that contains a detailed analysis of achievements
in each sector of the economy, promoting trans-
parency and prompt policy adjustments. Studies
confirm that countries with monitoring systems
in place achieve better outcomes in reducing
greenhouse gas emissions. According to a report
by the European Environment Agency, countries
with developed monitoring systems, such as Ger-
many and the Netherlands, achieved substantial
emissions reductions between 1990 and 2020,
while countries with less effective mechanisms
showed slower emissions reductions (Europe-
an Environment Agency, 2021). Table 1 demon-
strates the key trends in administrative legal reg-
ulation of the green transition in the agricultural
sector of the countries under study.

Table 1. Trends in administrative legal regulation of the green transition in the agricultural sector

Legislative Goals of the “green” Key aspects for the Instruments and
Country Lo i . .
initiative transition agricultural sector mechanisms
USA Agriculture Promotion of # Assistance for Subsidy and grant
Improvement Act sustainable initiatives aimed at the | programmes for farmers
(2018). development in conservation and repair | taking partin green
agriculture. of ecosystems. initiatives.
> Promotion of the use
of renewable energy on
farms.
Germany | Climate Protection Reduction of » Implementation > Introduction of
Programme 2030 of | emissions from of precision farming quotas and standards
Germany (2019). agriculture by 31% | technologies. for greenhouse gas
by 2030 (compared | Support for organic emissions.
to 1990). farming. > Funding for research
> Improvement of the in environmental
efficiency of fertiliser innovation.
use.

Netherlands | National Climate # Reduction of > Promotion of > Tax incentives for
Agreement of greenhouse gas sustainable practices in | farmers implementing
Netherlands (2019). | emissions by 49% by | agriculture. environmentally friendly

2030. > Reduction of the technologies.
¢ Transition to a use of pesticides and 2 Research and
circular economy. chemical fertilisers. innovation programmes
in climate-smart
agriculture.
Denmark | Climate Act of Reduction of > Support for ) A system of state
Denmark (2021). emissions by 70% by | sustainable agricultural | subsidies for farmers
2030. practices. who reduce emissions.
#> Development of > State support for
bioenergy on farms. research in sustainable
agriculture.

Law. Human. Environment. 2024. Vol. 15, No. 4




Administrative legal regulation of the agro-industrial complex...

Table 1. Continued

Strategy Through
Achieving Carbon
Neutrality in 2050 of
Japan (2021).

2050.

carbon neutrality by

farming.

> Investments in highly
efficient agricultural
technologies.

Legislative Goals of the “green” Key aspects for the Instruments and
Country Lo ir . .
initiative transition agricultural sector mechanisms
Japan Green Growth Achievement of > Support for organic ) Creation of national

programmes for

the development of
sustainable agriculture.
> Funding for

innovation and research
in agri-technology.

Source: compiled by the author

The United States focuses on promoting sus-
tainable development through subsidy and grant
programmes for farmers who adopt environ-
mental practices, while European countries set
concrete quantitative emission reduction targets
ranging from 49% in the Netherlands to 70% in
Denmark by 2030. Germany additionally intro-
duces quotas and standards for greenhouse gas
emissions, complementing them with funding for
research in environmental innovation. Japan, for
its part, has set a goal of achieving carbon neu-
trality by 2050, with a focus on creating national
programmes for sustainable agriculture and fi-
nancing agrotechnological innovations. Common
elements for all countries are support for organic
farming, implementation of energy-efficient prac-
tices, and development of ecosystem conserva-
tion programmes, with each country adapting
tools and mechanisms to suit its national charac-
teristics and agricultural policy priorities.

The analysis identified several effective tech-
niques of administrative-legal regulation for the
“green transition” in the agro-industrial complex,
which may be adaptable in other countries, in-
cluding Ukraine.

1. It is recommended to amend the Law of
Ukraine No. 2697-VIII (2019) by supplementing
Article 3 “Strategic goals and objectives” with
concrete quantitative indicators for the agro-in-
dustrial complex. The proposal includes the fol-
lowing objectives: to attain a 25% share of organ-
ic farming in total agricultural land by 2030 and

Law. Human. Environment. 2024. Vol. 15, No. 4

to decrease greenhouse gas emissions in the ag-
ricultural sector by 40% by 2030 relative to 1990
levels. This recommendation is based on the suc-
cessful practices of Germany, where an analogous
approach, prescribed in the Climate Protection
Programme 2030 of Germany (2019), has led to
major progress in greening agriculture.

2. It is proposed to develop a new Law of
Ukraine “On Environmental Certification in the
Agricultural Sector”, which would include the
definition of criteria for assessing the environ-
mental performance of agricultural enterprises,
certification procedures, and verification mech-
anisms, as well as economic incentives for certi-
fied producers, such as tax breaks or preferenc-
es in public procurement. This recommendation
is based on the experience of Denmark, where
the system of green certificates regulated by the
FAO Act on the Promotion of Renewable Energy
No. 1392 (2008), specifically Article 31, has be-
come an effective tool for stimulating the green-
ing of agriculture.

3. It is recommended to amend the Law of
Ukraine No. 1560-XII (1991) by adding a section
on “Investing in environmental projects of the ag-
ricultural sector”. This section should define the
legal status of specialised green investment funds,
mechanisms for their formation and operation,
criteria for selecting projects for financing, and
requirements for transparency and accountabil-
ity of the use of funds. This recommendation is
based on the practices of the Netherlands, where
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an analogous system regulated by the Green Pro-
jects Scheme (2022), specifically Article 5.14, has
contributed to a significant increase in invest-
ment in green agricultural technologies.

4. It is proposed to amend the Law of
Ukraine No. 1264-XII “On Environmental Protec-
tion” (1991) by adding a section on “Monitoring
and Reporting on the Environmental Status of
the Agro-Industrial Complex”. This section must
delineate the operational framework of the envi-
ronmental monitoring system within the agro-in-
dustrial complex, enumerate the indicators for
evaluating the advancement of the “green tran-
sition”, stipulate the requirements for the format
and substance of reporting, and outline the mech-
anisms for data verification and public disclosure.
This recommendation is based on the practices
of Germany, where the introduction of the Kli-
maschutzbericht monitoring and annual report-
ing system has helped to improve the effectiveness
of environmental policy in the agricultural sector.

5. It is recommended to develop and adopt
the Law of Ukraine “On the System of Agricultural
Education and Extension”, which would regulate
the functioning of the system of agricultural ed-
ucation and extension, establish qualification re-
quirements for advisors, and define mechanisms
for financing and evaluating the effectiveness
of programmes. This recommendation is based
on the practices of the United States, where an
analogous system regulated by the Agriculture
Improvement Act (2018), namely Title VII “Re-
search, Extension, and Related Matters”, has prov-
en to be highly effective.

Notably, the effectiveness of these practices
in the countries studied is conditioned not only
by their content, but also to the overall level of
development of the institutional environment,
the maturity of market mechanisms, and the ele-
vated level of environmental awareness of socie-
ty. Therefore, their adaptation in other countries,
including Ukraine, will require consider specific

local features, including the structure of the ag-
ricultural sector, available resources, and institu-
tional capacity.

Study of the impact of digital technologies
on the development and implementation of
administrative legal provisions in the context
of environmentalisation. The study identified
significant deficiencies in the existing digitisation
of administrative legal regulation within Ukraine’s
agricultural sector. According to the findings of
the expert survey, only 8 respondents rated the
current level of digitalisation as satisfactory. The
overwhelming majority of the surveyed experts
(24) emphasised the need to greatly improve
both the digital infrastructure and the regulatory
framework for the effective implementation of in-
novative technologies in regulatory processes. An
examination of the experts’ comments identified
critical obstacles that impede the effective adop-
tion of digital solutions in the realm of adminis-
trative-legal regulation within the agro-industrial
sector. These include insufficient funding for dig-
ital initiatives (27), lack of a unified strategy for
digital transformation of the industry (24), low
level of interagency coordination (22), and insuf-
ficient qualifications of personnel in the field of
digital technologies (21).

The study revealed major potential for the
digitalisation of a series of administrative legal
processes in the agricultural sector. The most
promising areas, according to experts, are the au-
tomation of reporting and monitoring processes
(23 respondents), the creation of unified digital
platforms for interaction between government
agencies and business entities (28), and the in-
troduction of electronic document management
systems and digital signatures (25). Experts em-
phasised the importance of incorporating envi-
ronmental indicators into digital systems for the
monitoring and regulation of agricultural pro-
duction, aligning with the principles of the green
transition and sustainable sector growth.
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The empirical investigation of domain ex-
pert perspectives revealed significant opportu-
nities for the integration of blockchain and Al
technologies to enhance regulatory oversight
transparency and operational efficiency within
Ukraine’s agricultural framework. Specifical-
ly, the qualitative survey data indicated that 29
subject matter experts identified substantial po-
tential in leveraging distributed ledger technol-
ogies to implement robust agricultural product
provenance tracking systems and facilitate ver-
ifiable adherence to environmental compliance
protocols. Specifically, respondents noted the
potential of blockchain to solve such problems as
certification of organic products (27), monitor-
ing the use of pesticides and agrochemicals (25),
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and monitoring compliance with crop rotations
and other agro-environmental requirements (23).

In terms of the prospects for the use of Al, 26
experts surveyed noted its strong potential for
automating decision-making processes and pre-
dicting environmental risks in agriculture. Among
the concrete areas of Al application, the respond-
ents highlighted the analysis of satellite images to
monitor the condition of agricultural land (28),
yield forecasting and optimisation of resource use
(25), and automated assessment of agricultural
producers’ compliance with environmental provi-
sions and standards (23). Figure 1 demonstrates
experts’ evaluations of the capacity of diverse dig-
ital technologies to enhance the administrative

legal regulation of the agricultural sector:

Big Data Cloud technologies

Figure 1. Average expert assessments of the potential of digital technologies
in administrative legal regulation of the agricultural sector

Source: the survey was conducted on a 5-point Likert scale

The results of the expert evaluation illus-
trated in Figure 1 indicate the considerable po-
tential of diverse digital technologies to enhance
the administrative legal control of the agricul-
ture industry. The analysis of the data shows
a high appreciation of the potential of Al and
blockchain technologies, which are considered
as powerful tools for automating decision-mak-
ing processes, analysing large amounts of data,
and ensuring the reliability of information. The
relatively high standard deviation of these tech-
nologies suggests the need for further research
and experimental implementation. Big Data and
cloud computing technologies also received
high scores, highlighting their significance for
data processing and storage in agricultural
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production and regulatory activities. The In-
ternet of Things (IoT), despite having a lower
average score, demonstrates the potential to
improve monitoring and control processes. The
assessment results underscore the necessity for
a holistic strategy in the deployment of digital
technologies, emphasising the development of
integrated solutions that consider the nuances
of agricultural production and the demands of
the “green transition”. The findings also point
to the significance of developing the regulatory
framework and creating the appropriate infra-
structure, including the development of stand-
ards to ensure interoperability of technological
solutions and data protection and cybersecurity
mechanisms.
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The research identified significant risks and
obstacles that could hinder the efficient use of
digital technology in the administrative legal reg-
ulation of Ukraine’s agricultural sector. The most
significant factor, according to experts, is the lack
of digital literacy of staff of both government
agencies and business entities (30 respondents).
This factor directly affects the speed and quality
of the introduction of innovative technologies, as
well as on the efficiency of their use in everyday
practice. Data protection and cybersecurity issues
were identified as the second most significant
barrier (29 experts). Considering the sensitivity
of the information processed under administra-
tive legal regulation, ensuring an adequate level
of data protection is critical to maintaining trust
in digital systems and preventing possible misuse.

Experts also paid considerable attention to
the economic aspects of digitalisation. Specifical-
ly, 25 respondents noted the prohibitive costs of
implementing and maintaining digital systems as
a substantial barrier. This concern is particularly
pertinent for small and medium-sized agricultur-
al firms that may lack adequate financial resourc-
es for comprehensive digital transformation.
Moreover, 24 experts identified the inadequacy of
the regulatory environment as a significant bar-
rier to the implementation of digital technology.
Specifically, the experts noted the lack of clear le-
gal mechanisms for the use of electronic evidence,
insufficient regulation of procedures for electron-
ic interaction between government authorities
and business entities, and uncertainty over the
legal status of certain digital instruments (e.g.,
blockchain-based smart contracts). The dangers
linked to the potential adverse effects of digitisa-
tion on the environmental facets of agricultural
production were especially significant. 22 experts
voiced apprehension about the possible rise in
energy consumption resulting from the imple-
mentation of digital technologies, which could
undermine the objectives of the green transition.

Furthermore, 21 respondents pointed to the risk
of over-reliance on technology, which could lead
to the loss of conventional knowledge and prac-
tices of sustainable land use.

Following an examination of expert perspec-
tives and identified issues, a set of recommenda-
tions was developed for the efficient incorpora-
tion of digital technology into the administrative
legal regulation procedures of Ukraine’s agricul-
ture industry. 33 specialists assert that the fore-
most objective is to formulate a comprehensive
strategy for the digitalisation of administrative le-
gal regulation within the agricultural sector, tak-
ing into account environmental considerations.
Such a strategy should include clear goals, stages
of digital technology implementation, and mech-
anisms for monitoring and evaluating the effec-
tiveness of digital transformation. A crucial com-
ponent of the approach must be the alignment of
national legislation with international norms for
digital regulation in the agricultural sector.

The second key recommendation, supported
by 31 experts, concerns the creation of a single
digital platform for interaction between govern-
ment agencies and business entities in the agri-
cultural sector. Such a platform should enable
electronic reporting, obtaining permits, online
consultations, and provide access to up-to-date
information on changes in legislation and regu-
latory requirements. Special emphasis must be
placed on incorporating modules for monitoring
and regulating adherence to environmental regu-
lations and standards within this platform.

The third important recommendation, which
was supported by 32 experts, is the implemen-
tation of pilot projects on the use of blockchain
for the certification of organic products. These
initiatives will evaluate the efficacy and securi-
ty of blockchain technology in practical applica-
tions, as well as establish methods for interaction
among various stakeholders in the organic supply
chain. Successful implementation of pilot projects
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can become the basis for the large-scale imple-
mentation of blockchain in the system of admin-
istrative legal regulation of the agricultural sector.

The fourth recommendation, which was
supported by 28 experts, concerns the develop-
ment and implementation of digital literacy pro-
grammes for employees of government agencies
and agricultural enterprises. Such programmes
should include not only the technical aspects of
working with digital tools, but also issues of in-
formation security, personal data protection, and
legal aspects of using digital technologies in ad-
ministrative legal regulation.

It is noteworthy to notice the recommenda-
tion to establish an incentive system for agricul-
tural firms that actively adopt digital technology
and comply with the principles of the “green tran-
sition”, as endorsed by 26 experts. Such incentives
could include tax breaks, priority access to gov-
ernment support programmes, simplified report-
ing procedures, etc. This will accelerate the dig-
italisation of the industry and contribute to the
achievement of sustainable development goals.

Development of proposals to improve
administrative legal regulation mechanisms.
The developed model for optimising the admin-
istrative legal regulation of the “green transition”
in the agro-industrial complex should be imple-
mented in national legislation by amending the
existing regulations of Ukraine and developing
new provisions that specify the mechanisms for
implementing the proposed reforms. The basis
for implementation should be the improvement
of Ukraine’s environmental legislation, consider-
ing the provisions of the Constitution of Ukraine
(1996), the Law of Ukraine No. 1264-XII “On En-
vironmental Protection” (1991) and No. 2697-
VIII (2019), as well as provisions on the protec-
tion of land, water resources, and atmospheric
air. A national strategy for the “green transition”
in the agro-industrial complex is offered, ground-
ed in current state environmental strategies,
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particularly within the context of the National En-
vironmental Strategy.

The recommendations for national legisla-
tion include the development of comprehensive
amendments to the Law of Ukraine No. 1264-XII
“On Environmental Protection” (1991), namely
Articles 13, 16, 31, 35, which would introduce
new environmental standards for the agricultural
sector. Specifically, it is necessary to add provi-
sions on mandatory monitoring of the environ-
mental impact of agricultural activities, including
the collection of data on the use of pesticides,
fertilisers, state of soil and water resources (a
special unit is established to collect and analyse
data based on modern technologies). To imple-
ment such mechanisms, it is proposed to amend
the Law of Ukraine No. 962-1V “On Land Protec-
tion” (2003), supplementing Articles 34, 38, 40
and No. 2697-VIII (2019), supplementing Articles
9 and 12, which stipulates the need to establish
new environmental standards for agricultural ac-
tivities and introduce appropriate environmental
monitoring at all levels.

The regional level of regulation envisages the
adoption of additional regional environmental
development programmes based on the provi-
sions of Law No. 280/97-VR (1997) (Article 26),
which will allow the national strategy to be adapt-
ed to local conditions. The regional programmes
should include the establishment of regional en-
vironmental funds and environmental innovation
centres to provide financial and technical support
to agricultural enterprises in the implementation
of environmentally friendly technologies. A sig-
nificant step is the creation of regional funds that
will accumulate funds from environmental taxes
and fines to finance local environmental projects.
This is possible through amendments to the legis-
lation on local taxes and fees.

The local level of regulation envisages the
mandatory introduction of environmental man-
agement at agricultural enterprises, which can
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be regulated through subordinate regulations
based on the provisions of Law 2694-XII “On
Labour Protection” (1992), namely Article 18,
which would oblige enterprises to develop in-
dividual environmental plans. Furthermore,
environmental training mechanisms should be
developed for employees of enterprises, which
would ensure increased environmental aware-
ness and responsibility.

Incentive mechanisms should include
amendments to the Tax Code of Ukraine (2010)
(Articles 14, 150), which would allow for tax ben-
efits for enterprises that implement environmen-
tally friendly technologies, as well as preferential
lending and a system of green bonds to finance
environmental innovations. At the same time, a
system of sanctions and environmental insurance
should be prescribed in legislation to encourage
companies to follow the environmental regula-
tions and minimise their environmental impact.

Ensuring transparency and accountability in
the regulatory process is an essential aspect of
the model. It is recommended to establish a com-
prehensive information system that would con-
solidate data on the environmental performance
of agricultural operations, inspection outcomes,
and implemented response actions, among oth-
er relevant information. This system should be
accessible to the public, which would help to
increase trust in regulatory authorities and en-
courage companies to take a responsible attitude
towards the environment. It is also proposed to
introduce a mechanism for public monitoring of
the environmental condition of agricultural areas,
including the creation of a network of public en-
vironmental inspectors and the development of
mobile applications for prompt reporting of envi-
ronmental violations.

The model includes provisions for modify-
ing regulatory policy in response to technologi-
cal advancements, market fluctuations, and en-
vironmental changes. It is proposed to establish

a permanent interagency working group on the
green transition in the agricultural sector, which
would coordinate the procedure of adapting the
regulatory policy and ensure its consistency with
Ukraine’s international environmental obliga-
tions. A crucial component is the establishment of
a set of indicators to evaluate the efficacy of regu-
latory policy in the realm of agricultural greening,
facilitating the swift identification of issues and

the modification of regulatory mechanisms.

Discussion

The findings of the study on optimising the ad-
ministrative legal regulation of the “green” tran-
sition in the agro-industrial complex of Ukraine
demonstrated a comprehensive approach to solv-
ing environmental problems in the industry and
are consistent with current global trends in sus-
tainable agricultural development. A key element
of the developed model is a differentiated ap-
proach to regulating diverse types of farms, which
is consistent with the findings of S. Lowder et
al. (2021), who analysed the structure of agricul-
tural enterprises in several countries and empha-
sised the need to adapt policies to diverse types
of farms. This proposal for a simplified regulatory
system and additional incentives for small farms
is in line with the recommendations of V. Ricciar-
di et al. (2021), who found that small farms are
often more efficient in terms of biodiversity con-
servation and sustainable use of resources. The
system of incentives and sanctions proposed in
the model echoes the findings of E.F. Lambin et
al. (2018), who investigated the effectiveness
of various environmental policy instruments in
the agricultural sector. The researchers empha-
sised the significance of combining financial and
non-financial incentives, which is fully consistent
with the approach. Specifically, the proposal to
introduce “green tariffs” for agricultural products
is consistent with the findings of E.-M. Meemken
and M. Qaim (2021) on the positive influence of
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price premiums on the adoption of sustainable
practices in agriculture.

The research emphasised transparency and
accountability within the regulatory framework,
aligning with contemporary trends in environ-
mental policy management. The proposal to es-
tablish a consolidated information system for the
aggregation of data on the environmental per-
formance of agricultural enterprises aligns with
the research conducted by D.C. Rose et al. (2021),
which highlighted the importance of digitalisa-
tion in enhancing the efficacy of environmental
monitoring in agriculture. Furthermore, the ex-
amined method for establishing a mechanism
for public oversight of the environmental status
of agricultural regions aligns with the concept
of “citizen science”, as explored by S.F. Ryan et
al. (2018) within the framework of environmen-
tal governance. Moreover, the mechanism for
adapting regulatory policy to changes in technol-
ogy, market conditions, and environmental situ-
ation, which was proposed in the present study
is in line with the principles of adaptive man-
agement explored by A. Botequilha-Leitdo and
E.R. Diaz-Varela (2020). The researchers empha-
sised the significance of flexibility and continuous
learning for the effective management of complex
ecological systems, which is fully consistent with
the approach.

The analysis of green transition cases in var-
ious regions of Ukraine revealed the effectiveness
of integrating the efforts of different stakeholders,
which is in line with the concept of collaborative
governance studied by 0. Bodin et al. (2020). The
researchers emphasised the significance of net-
work structures and social capital for effective co-
operation, which is in line with the recommenda-
tions for developing mechanisms for interaction
between distinct levels of government. The con-
clusions on the significance of creating common
platforms for dialogue and exchange of practices
between distinct levels of government are also
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consistent with the findings of C.J.A.M. Termeer et
al. (2020), who analysed the mechanisms of ver-
tical integration in environmental governance.
Furthermore, a particularly interesting aspect of
the study is the analysis of the scaling potential
of successful local initiatives. The decisions on
the key factors that determine the possibility of
scaling up such initiatives to other regions are in
line with the findings of P. Nicol (2020), who ex-
plored the processes of scaling up agroecological
innovations. The researcher also emphasised the
significance of a coherent regulatory framework
and the development of knowledge sharing infra-
structure, which is fully in line with the recom-
mendations.

The SWOT analysis of the integration of lo-
cal initiatives and centralised regulation revealed
both potential opportunities and threats to this
process. Specifically, the risk of uneven regional
development identified in this study is consist-
ent with the findings of E.B. Barbier and ].C. Bur-
gess (2020), who analysed the spatial aspects of
sustainable development. The researchers also
emphasised the need to balance centralised reg-
ulation with local initiatives to ensure even devel-
opment. Equally relevant is the emphasis on the
development of training and experience exchange
programmes for local authorities and agribusi-
ness. J. Klerkx et al. (2019) underscored the im-
portance of human capital development for the
effective execution of innovations in agriculture.

The study also highlighted the importance of
incorporating digital technology into the adminis-
trative legal regulation procedures of the agro-in-
dustrial complex. This aligns with the findings of
C.B. Barrett et al. (2021), who examined the ca-
pacity of digital technologies to revolutionise food
systems. The researchers emphasised the need to
develop digital infrastructure and increase digital
literacy in the agricultural sector, as well as ad-
dress the issue of digital inclusion, which is fully
in line with the study’s recommendations.
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The proposals for the implementation of
an environmental certification system for me-
dium-siszed enterprises are consistent with the
study by P. Schleifer and Y. Sun (2020), who an-
alysed the effectiveness of different certification
systems in promoting sustainable practices in
global supply chains. The empirical findings un-
derscore the critical importance of contextual-
ising certification frameworks to accommodate
both regional specificities and diverse producer
typologies, aligning comprehensively with the
methodological approach. Furthermore, the study
makes a substantial contribution through its rig-
orous examination of agro-cluster dynamics and
their catalytic function in facilitating environ-
mental sustainability transitions. A.E. Pigford et
al. (2019) emphasised the role of creating com-
mon infrastructure and knowledge-sharing mech-
anisms within clusters, which is in line with the
recommendations presented in the current study.

The research also focused on energy effi-
ciency and the advancement of renewable en-
ergy sources within the agro-industrial sector.
Proposals to promote the adoption of energy-ef-
ficient technologies align with the conclusions
of V. Smil (2022), who examined the potential
for energy transformation in agriculture. The re-
searchers emphasised the need for a systematic
approach to improving energy efficiency, which is
fully consistent with the optimisation model.

The empirical evidence derived from this in-
vestigation into optimising administrative legal
frameworks governing ecological transformation
within Ukraine’s agro-industrial sector demon-
strates concordance with contemporary global
paradigms in sustainable agricultural develop-
ment and environmental stewardship. The theo-
retical model advanced herein acknowledges the
inherent complexity and multidimensional char-
acter of agricultural ecological transition process-
es, proposing adaptive regulatory mechanisms
characterised by sufficient flexibility. Particular

emphasis on synthesising grassroots initiatives
with centralised regulatory approaches aligns
with established principles of polycentric gov-
ernance and collaborative environmental prob-
lem-solving methodologies. Nevertheless, the re-
search illuminated several critical challenges and
potential vulnerabilities warranting additional
scholarly inquiry and strategic intervention. Of
particular significance are the persistent tensions
between economic imperatives and environmen-
tal objectives, coupled with the imperative to en-
sure equitable regional development trajectories
within the context of ecological transformation -
both of which remain compelling areas for subse-
quent investigation.

Conclusions

Through comprehensive empirical investigation,
this research accomplished its primary objective
of analysing contemporary approaches to admin-
istrative legal frameworks governing the agro-in-
dustrial sector’s ecological transition, while de-
veloping evidence-based recommendations for
regulatory enhancement to facilitate agricultural
sustainability. The investigation encompassed
a comparative analysis of administrative legal
mechanisms facilitating environmental transfor-
mation across multiple jurisdictions, specifically
examining regulatory frameworks in the United
States, Germany, the Netherlands, Denmark, and
Japan. This cross-national examination revealed
convergent patterns in the establishment of in-
tegrated legislative structures that address mul-
tifaceted aspects of ecological transition, utilising
both monetary and non-monetary policy instru-
ments to catalyse sustainable development initi-
atives. The research methodology incorporated
an assessment of digital technology’s influence
on both the formulation and execution of admin-
istrative legal provisions within the context of ag-
ricultural sector environmentalisation. A system-
atic expert consultation process illuminated the
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substantial transformative capacity of emergent
technologies - specifically blockchain systems,
artificial intelligence applications, Big Data ana-
lytics, and Internet of Things infrastructure - in
optimising regulatory oversight and monitoring
protocols within agricultural operations. Drawing
upon both the international comparative analysis
and expert consultation findings, the research
culminated in the development of strategic rec-
ommendations for enhancing administrative le-
gal mechanisms governing ecological transition
across national, regional, and local governance
tiers within Ukraine’s agro-industrial complex.
The empirical evidence garnered from this
investigation bears substantial implications for
advancing both theoretical frameworks and prac-
tical applications in administrative law govern-
ance of the agro-industrial sector, particularly
concerning environmental imperatives and digital
modernisation initiatives. The conceptualised op-
timisation framework for regulatory mechanisms
encompasses several key elements: implemen-
tation of enhanced environmental compliance
standards, establishment of incentive structures
promoting ecological innovations, development
of robust digital infrastructure, and augmenta-
tion of regulatory transparency. This framework
presents a viable foundation for formulating a
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AaMiHICTpaTUBHO-NIPAaBOBeE pPeryjl0BaHHA
arponpoMucCJI0BOro KOMILUIEKCY B YMOBAX «3€JIEHOT'0» Ilepexoay
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AHomayisa

MeTor mocsiipkeHHsT 6yJ0 BUSIBJEHHsS ONTHUMAaJbHUX LLISAXIiB afanTanii HamioHasbHOI mpaBoOBOL
6a3u 10 MDKHApOAHUX CTAaHJAPTIB 3 MeTO0 3abe3NedyeHHsl CTAJOr0 PO3BUTKY arpapHOro CEKTOpy
Ta MiHiMi3aLii ekoJIoriYHUX pU3UKIB. Y paMKax JOC/i)KeHHs1 OyJI0 IPOBeIeHO MOPiBHAJIBHUHI aHai3
MoJZiesiell pery/iloBaHHs B TaKux KpaiHax, ik CnosiydeHi lllTatu AMepuky, Himeyuuna, Hizepnangu,
Jania Ta fAnoHis, aki BiA3HAYalOTbCA BUCOKUM piBHEM €KOJIOTIYHHX CTaHAApPTIB Ta epeKTHUBHUM
MoeiHaHHAM (iHAaHCOBUX i HepiHAHCOBUX IHCTPYMEHTIB CTUMYJIIOBaHHS. Pe3ysbTaTh AOC/iIKeHHS
BUABUJIM CHIJIbHI TeHJEHIil y CTBOPEHHI KOMIIJIEKCHUX 3aKOHOJABYMX PaMOK Ta BUKOPHUCTAHHI
koMb6iHanii piHaHCcOBUX i HeQIHAHCOBUX IHCTPYMEHTIB AJI1 CTUMYJ/IIOBAHHS €KOJIOTIYHOTO MEPEXOLY.
EkcrniepTHe ONMTYBaHHS MOKa3a/0 3HAYHUU MOTeHIiaJ UPPOBUX TEXHOJIOTIN A/ BAOCKOHAJNEHHS
pery/nsTopHUX mpoueciB. BusiBsieHo kio4oBi mpo6siemMu nudposisanii: HeocTaTHe ¢iHaHCYBaHHS,
BicyTHicTh eauHOI cTpaTerii, HU3bKa MDKBiZOMYa KoopAuHalis. Po3po6ieHo Mozesb onTUMi3anii
aJIMiHICTpaTUBHO-NIPAaBOBOr'0 PEryJIOBaHHS, sKa BKJOYA€ BIPOBA/PKEHHS HOBUX €KOJIOTIYHUX
CTaHJAPTIB, CTBOPEHHSI CHUCTEMH CTUMYJIB JJis «3eJeHUX» IHHOBAIii Ta PO3BUTOK LUPPOBOI
iHdpacTpyKkTypH. 3anpONoOHOBAaHO KOHKPETHI 3MiHM 10 3aKOHOABCTBA YKpaiHH, 30KpeMa I0[OBHEHHS
10 3akoHy «[Ipo 0XOpOHY HaBKOJIMIIHBOI'O MPUPOJHOIO CepeloBUILa» 100 MOHITOPUHIY BIJIUBY
CiJIbCcbKOroCnoAapchkoi [JisiJIbHOCTI Ta CTBOpPeHHs €AUHOI iHdopMaUiliHOI cUCTEMU €KOJIOTIYHUX
MOKa3HUKIB arpomifnpueMcTB. PekoMeHZ0BaHO pO3po6Ky HoBoro 3akoHy «IIpo ekoJoriyny
ceptudikalilo B arponpoMHCcJI0BOMYy KOMILIEKCi» Ta BHeceHHs 3MiH Jo0 [logaTKoBOro Kopmekcy
JJiIs1 BBeJleHHs TIOJATKOBUX IJIbI €KOJIOTIYHO BiANOBiAaJbHUM mignpueMcTBaM. /JlocaigxeHHsA
MPOAEMOHCTPYBaAJIO HEOOXIAHICTL KOMILJIEKCHOTO MiAXOAYy [0 peryjloBaHHSI 3eJIeHOTO Mepexoay B
arponpoMHUCJI0BOMY KOMILJIEKCI 3 ypaxyBaHHSIM MiXKHApOAHOTO JOCBifly Ta moTeHLiasy LUPPOBUX
TexHoJsiorii. OTpuMaHi BHUCHOBKM MOXYTb OYTH BHUKOPHUCTaHi A5 (OpMyBaHHS Hal[iOHaJIbHOL
MOJIITUKU CTaJIOT0 PO3BUTKY arpapHOr0 CEKTOpY, fKa BpaxoByBaJa 6 sfK I0GasJbHI TeHAeHLI,
Tak i MicueBi 0co6/MBOCTi, 3a6e3ne4y04d KOMIUIEKCHUM MNiAxis A0 aAMiHiCTpaTUBHO-IPAaBOBOTO

perysirtoBaHHA 3e€JIEHOIr'o nepexony

Kawouosi cnoea: exosoriyHi cTaHJapTH; CTaje BUPOOHUITBO; UGPOBI TEXHOJIOTII; peryasTopHi

iHCTpyMeHTH; eHeproeeKTHBHICTb
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their implementation, and protection were compared. Particular attention was paid to common features
and differences in approaches to ensuring human freedoms. The study analysed the compliance of
Ukrainian human rights legislation with European standards and outlined the prospects for harmonising
legal regulation in the context of Ukraine’s European integration aspirations. Particular attention was
paid to the analysis of legal provisions and protection mechanisms that guarantee the fulfilment of
fundamental rights, including social, political, economic, and cultural rights. Comparison of Ukraine and
the European Union revealed commonalities and differences in approaches to human rights protection,
as well as highlighted problems and prospects for harmonising national legislation with European
standards. The findings of this study revealed the need for further improvement of human rights
protection mechanisms in Ukraine. The study can serve as a scientific basis for improving legislation

and further implementation of international human rights instruments into national legislation

Keywords: legislation; democratic states; ombudsmen; rule of law; derogation; erga omnes partes

Introduction

The significance of human rights for modern Eu-
ropean societies is the subject of intense academ-
ic debate. Such a question seemed unlikely to be
raised in academic circles. Recent geopolitical and
socioeconomic changes in Europe have necessi-
tated a reassessment of the importance of rights
in shaping social order and public policy. Recent
trend analysis indicates the growing importance
of rights issues in the contexts of European in-
tegration, migration dynamics, and national se-
curity. The study of this subject is of particular
significance considering the transformation of
social values and the challenges faced by Europe-
an states in the 21% century. However, in the Eu-
ropean Union and beyond, human rights systems
have been under constant threat since then, being
criticised as overly politically correct, as a tool to
serve only the elite, or as an obstacle to prompt
action. Human rights and freedoms have been a
fundamental and universal value of civilisation
for more than three centuries.

The significance and immediacy of the re-
search topic are dictated by the necessity for har-
monising constitutional human and civil rights and
freedoms, which is particularly relevant consider-
ing Ukraine’s ambitions for European integration.

Law. Human. Environment. 2024. Vol. 15, No. 4

Reforming Ukraine’s legal system requires a de-
tailed analysis and comparison of constitutional
provisions relating to fundamental freedoms in
Ukraine and the EU. Contemporary scientific lit-
erature extensively examines the comparative
examination of constitutional rights in Ukraine
and the European Union. O.V. Gigin et al. (2023)
conclude that while Ukrainian legislation largely
aligns with European standards, specific discrep-
ancies in implementing and safeguarding rights
systems necessitate additional harmonisation.

B. Custers (2023) revealed that the constitu-
tional frameworks of numerous European nations
inadequately address emerging forms of discrim-
ination associated with data and algorithm usage,
highlighting the necessity to update constitutional
rights protections for the digital era. Y. Leheza et
al. (2023) examined the function of international
institutions, particularly the Venice Commission,
in safeguarding human rights. The researchers
concluded that the recommendations of these
bodies significantly affect the formation of nation-
allegal systems, especially in countries seeking Eu-
ropean integration. M.R. Ulrich (2022) examined
the gun control problem and identified challenges
in reconciling individual rights with public safety.
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D. Guillery (2020) stated that a more sophisticat-
ed view of the relationship between governmen-
tal coercion and individual freedom is necessary.

M. Hopner and S.K. Schmidt (2020) identified
a tendency to expand the scope of EU fundamen-
tal freedoms and suggested ways to reduce their
restrictive impact on national social protection
systems. A. Broderick (2019) examined a crucial
element of the influence of digitalisation on the
implementation of constitutional rights. The re-
searchers focused on the rights of individuals with
impairments pertaining to digital accessibility.

To achieve the objectives of this study, the
subsequent tasks were delineated:

1. To conduct a comparative analysis of the
fundamental constitutional rights of individuals
and citizens as delineated in the Constitution of
Ukraine and the constitutions of the European
Union, with a focus on rights relevant to digital-
isation and European integration.

2. The research endeavors to analyse the
effectiveness of existing legal frameworks and
institutional safeguards by scrutinising judicial
decisions, statistical indicators of human rights
compliance, and authoritative reports from rec-
ognised international organizations.

3. The investigation focuses on the compar-
ative assessment of juridical approaches, institu-
tional mechanisms, and legislative harmonisation
processes undertaken in the context of Ukraine’s
European integration aspirations.

Materials and Methods

The methodology incorporated three primary
analytical approaches: comparative legal anal-
ysis, systematic examination, and formal logi-
cal inquiry. Through comparative legal analysis,
the study scrutinised constitutional provisions
governing human rights across Ukraine and EU
member states, enabling the identification of sig-
nificant parallels and divergences in their respec-
tive legal frameworks. The systematic approach

facilitated the conceptualisation of constitutional
rights and freedoms as an interconnected legal
architecture, illuminating the complex interre-
lationships among various rights categories and
their structural position within constitutional
jurisprudence. Additionally, the formal logical
method enabled precise analysis of juridical con-
cepts and categorisations about human rights,
thereby establishing clear taxonomic distinctions
among various constitutional rights and freedoms
while enhancing conceptual clarity in their theo-
retical formulation.

The efficiency of human rights protection
mechanisms was evaluated through institutional
analysis, focussing on the operations of princi-
pal entities responsible for safeguarding human
rights, including constitutional courts and the Eu-
ropean Court of Human Rights (ECtHR).

Consequently, the study examined the sub-
sequent international documents: Universal Dec-
laration (1948), European Convention (1950),
Charter of Fundamental Rights (2012), etc. Ad-
ditionally, national legislative measures con-
cerning the enforcement and safeguarding of
rights were examined: Constitutions and fun-
damental statutes of European Union member
states, including the Basic Law for the Federal
Republic of Germany (1949), the Constitution of
France (1958), etc. The ECtHR judgements were
reviewed, specifically in such landmark cases as
Hirst v. the United Kingdom (2005), Burmych and
Others v. Ukraine (2017), Hutchinson v. the Unit-
ed Kingdom (2015), Nechyporuk and Yonkalo v.
Ukraine (2011).

This study includes the period from 1948,
the year the Universal Declaration was adopted,
to 2023. This extensive timeframe facilitates the
examination of the comprehensive evolution of
constitutional freedoms within the international,
European, and Ukrainian contexts, encompass-
ing the establishment of standards, the progres-
sion of national constitutional frameworks in
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post-war Europe, the formation and advancement
of the European Union, and the inception and evo-
lution of the constitutional system of independent
Ukraine from 1991 to 2024.

The research was executed in multiple phas-
es: (1) examination of the constitutional stipula-
tions regarding human rights in Ukraine and EU
nations; (2) investigation of the protection mech-
anisms; (3) comparative analysis of methodol-
ogies for safeguarding fundamental freedoms;
(4) evaluation of the efficacy of human rights pro-
tection through judicial practices and statistical
evidence; (5) result synthesis and conclusion for-
mulation. To evaluate the efficacy of human rights
protection systems, the following criteria were
employed: the volume of applications to the EC-
tHR, the degree of enforcement of national court
rulings, and evaluations by international groups.

Results

The essence and characteristics of consti-
tutional rights in the EU countries. Since the
conclusion of the 20th century, international re-
lations have experienced significant shifts, most-
ly influenced by globalisation. The alterations
encompass the political domain, the economy
(heightened global interdependence), technol-
ogy (the communications revolution), the legal
framework, and the socio-cultural realm (esca-
lation of intercultural interactions). In the realm

of human rights, these changes have fostered a
worldwide comprehension and reinforced the
procedures for their international safeguarding,
although they have also introduced new obstacles
in guaranteeing these rights within a globalised
context. The developments have been equivocal,
yielding both beneficial outcomes through en-
hanced international channels for rights protec-
tion and detrimental impacts by introducing new
challenges to traditional human rights protection
systems, particularly concerning fundamental
rights. The role of international and supranation-
al institutions in overcoming such destructive
trends as transnational crime and human rights
violations in armed conflicts has increased.
M.P. Donnelly (2018) contends that the interval
from 1945 to 2008 witnessed a notable augmen-
tation in the role of organisations, particularly via
the efforts of the United Nations (UN) and region-
al human rights frameworks, such as the Council
of Europe (CoE) and the European Union (EU).
Consequently, human rights issues have attained
a global scope, transcending the authority of indi-
vidual nations and becoming subject to interna-
tional governance. Table 1 illustrates the histor-
ical evolution of interactions between states and
supranational entities, depicting the progression
from the initial phase to the gradual incorpora-
tion of the legal mandate for human freedoms
within the EU.

Table 1. Advancement of human rights protections within
the legal structure of the European Union (1950-2000)

The European Communities did not have powers to protect human rights. Establishment of the
European Coal and Steel Community (ECSC) (1951) without direct human rights protection

powers.

Initial stage
(1950s)

The signing of the Treaty of Rome establishing the European Economic Community (EEC)
(1957), which also did not contain human rights provisions.

The responsibilities for rights protection were assigned to the Council of Europe on a
supplementary basis. The adoption of the European Convention (1950) established it as the
primary instrument for safeguarding rights within the Council of Europe.
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Table 1. Continued

In the seminal decision Stauder v City of Ulm (Case 29/69) (1969) ECR 419, the European
Court of Justice articulated, for the first time in its jurisprudence, the foundational principle
that fundamental rights protection forms an integral component of the general principles of

Community law.

Transformation
period (late
1960s - early
1970s)

The ruling of the European Court in Case No. 11-70 (1970) affirmed that respect for basic
rights constitutes an essential component of the general principles of law safeguarded by the
Court of Justice.

Development of the concept of human rights protection through unwritten EU legislation
grounded in the foundations of Member States’ law. The 1977 Joint Declaration of the
European Parliament underscored the need to safeguard basic rights throughout the

operations of the European Communities.

Gradual
integration of

The Single European Act (1987) was the first to reference the protection of basic rights under
the founding treaties. The Treaty on European Union (1992) established the respect for basic
rights as a fundamental premise of EU law.

rights into the
EU legal system
(1980s - 2000s)

The Treaty of Amsterdam (1997) enhanced the EU’s authority in rights protection and
established a penalties mechanism. The adoption of the Charter (2012) established a
comprehensive list of rights within the EU.

Source: N.A. Neuwahl and A. Rosas (2021), D.J. Harris et al. (2023)

The EU Charter (2000) represents a com-
prehensive codification of the protection of le-
gal, political, economic, and social rights. This
evolutionary process necessitated surmounting
considerable initial resistance regarding the ex-
tension of human rights jurisdiction to EU supra-
national institutions, ultimately yielding to the
recognition that effective rights protection de-
manded a coordinated European-level approach.
Such institutional metamorphosis aligns with
broader patterns of human rights globalization
while illustrating the adaptability of supranation-
al governance mechanisms in addressing contem-
porary challenges. The developmental phases of
the European Union have each presented distinct
obstacles that shaped this progression:

1 1950-1957 - the foundational treaties of
the European Communities did not include meas-
ures for the protection of human rights.

2.1969-1979 - there was a necessity to incor-
porate human rights into the EU legal framework
despite the absence of governmental authority in
this domain.

3.1980-2000 - the necessity to establish an
independent catalogue of EU rights and the mech-

anisms for their safeguarding. The hurdles were
surmounted by the incremental enhancement of
the EU’s authority in rights and the establishment
of pertinentlegal instruments thataugmented and
fortified national rights protection procedures.

The ratification of the Charter of Funda-
mental Rights (2012) and its immediate imple-
mentation signified a new phase in the evolu-
tion of supranational systems for safeguarding
fundamental rights. The establishment of EU
membership through the Treaty on European
Union (1992) has significantly influenced the
evolution of the EU’s involvement in rights protec-
tion. The EU has emerged as a collaborative ally
of the Council of Europe in safeguarding rights,
as the Charter (2012) has enhanced the protec-
tion framework created by the European Conven-
tion (1950). This collaboration generates a syner-
gistic effect between the EU and Council of Europe
systems, enhancing prospects for more effective
human rights protection across Europe. The EU
Court cites the case law of the European Court in
its rulings, so enhancing the uniformity of human
rights standards. The complementarity of the EU
and the Council of Europe is seen in the reciprocal
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enhancement of their rights protection institu-
tions. This enables the creation of a multi-tiered
rights protection structure, including:

1. National level (constitutional courts and
other national institutions).

2. Supranational level of the EU.

3. International level (European Court, Euro-
pean Convention).

Constitutional human rights constitute the
foundational basis of the European Union’s legal
framework. The Charter (2012) delineates an ex-
tensive array of rights for EU citizens. An analysis
of the Charter reveals its comprehensive struc-
turing of fundamental rights across six primary
categories. The document begins with provisions
concerning human dignity, encompassed within
Articles 1 through 5, followed by an extensive
section on freedoms delineated in Articles 6 to
19. The principle of equality is addressed in Ar-
ticles 20 to 26, while solidarity rights are elab-
orated in Articles 27 through 38. The Charter
proceeds to establish civil rights in Articles 39 to
46, concluding with justice-related provisions in
Articles 47 to 50. A particularly significant aspect
of the Charter’s framework lies in its innovative
integration of traditional civil and political rights
alongside socio-economic entitlements within a
unified legal instrument. This architectural deci-
sion reflects the European Union’s sophisticated
conceptualisation of rights protection, which rec-
ognises the fundamental interconnectedness of
various rights categories and eschews artificial
hierarchical divisions between different genera-
tions of rights.

In cases Nos. C-402/05 P and C-415/05 P
Yassin Abdullah Kadi and Al Barakaat Interna-
tional Foundation v Council of the European
Union and Commission of the European Com-
munities (2008), the Court underscored that the
safeguarding of fundamental rights is integral to
the Union’s legal framework, and that measures
that contravene these rights are impermissible
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within the EU. A comparative review of consti-
tutional rights in the EU and Ukraine demon-
strated that while both systems ensure a broad
spectrum of rights, disparities exist in the pro-
cedures for their enforcement. For example, EU
citizens possess the right to free movement and
residence across the Member States (Article 45
of the Charter..., 2012), however in Ukraine, this
right is confined to national borders. The Lisbon
Treaty (2006) does not specifically use the term
“right to security”, yet it creates a framework for
safeguarding the security of EU citizens. Arti-
cle 67 of the Consolidated Versions of the Treaty
and the Treaty on the Functioning of the Europe-
an Union (2010) establishes a fundamental com-
mitment to security within the Union’s frame-
work. The provision explicitly mandates that the
Union pursue comprehensive security measures
through multiple channels. These measures en-
compass preventive actions against various forms
of criminal behavior, including acts motivated by
racial prejudice and xenophobia. The Article fur-
ther emphasises the significance of inter-agency
coordination, specifically highlighting the ne-
cessity for collaborative efforts among law en-
forcement entities, judicial authorities, and other
pertinent institutional bodies. The provision’s
emphasis on combating racism and xenophobia
alongside general crime prevention demonstrates
the Union’s dual commitment to both physical se-
curity and social cohesion.

The safeguarding of individual liberty and
personal security, as codified within Article 6 of
the Charter (2012), constitutes a foundational
pillar in the EU’s comprehensive framework for
protecting fundamental rights. This provision
operates within a complex legislative frame-
work that seeks to maintain an intricate balance
between ensuring collective security and safe-
guarding individual liberties. The European Un-
ion has consistently emphasised that security
measures must be calibrated to preserve essential
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fundamental rights, with particular attention to
privacy protections and data security protocols.
The implementation of security provisions with-
in the EU encompasses a multifaceted approach,
incorporating inter-state law enforcement collab-
oration, specialised agencies such as Europol and
Frontex, and comprehensive legislative frame-
works designed to address contemporary securi-
ty challenges, including terrorism and organised
criminal enterprises. This integrated security ar-
chitecture reflects the EU’s commitment to main-
taining public safety while respecting individual
rights and freedoms.

The legal basis for the Freedom, Security and
Justice Area (FSJA) is delineated in Article 67 of
the Consolidated Versions (2010), which asso-
ciates the diverse elements of the FSJA with the
overarching aim of guaranteeing a robust de-
gree of security inside the EU. Article 68 of the
Treaty on the Functioning confers upon the Eu-
ropean Council the authority to delineate stra-
tegic guidelines pertaining to legislative and
operational planning within the area of freedom,
security, and justice. In the post-Lisbon Treaty
implementation phase, spanning 2009-2020, the
Freedom, Security and Justice Area (FSJA) exhib-
ited a marked prioritization of security-centric
initiatives, demonstrating a notable shift in pol-
icy emphasis. This security-oriented trajectory
reflected the broader geopolitical considerations
and internal dynamics that characterised Euro-
pean governance during this period.

The European Convention and the na-
tional legislation of the member states. The
stipulations of the European Convention (1950)
are immediately enforceable under national legal
frameworks. The United Kingdom enacted the
Human Rights Act (1998), which integrates the
provisions of the ECHR into domestic law. This
statute mandates that courts interpret legislation
by the Convention (1950) but prohibits them from
nullifying parliamentary acts that conflict with

the Convention. In Ireland, the European Conven-
tion (2003) mandates that courts interpret and
implement laws by the Convention (1950), how-
ever, it lacks direct applicability under Irish law.
In Germany, the Federal Constitutional Court’s
ruling in Case No. 45, 187 (1977) establishes that
the Convention (1950) holds the character of fed-
eral law and must be taken into account when
interpreting the fundamental rights enshrined in
the Constitution. Article 55 of the French Consti-
tution (1958) asserts the precedence of interna-
tional treaties above national legislation.

The methodological contradictions obstruct
the formation of a hierarchy of legal norms, par-
ticularly the necessity to align national legislation
with the Convention (1950). Defining the limits of
application of the European Court case law by na-
tional courts. Addressing possible inconsistencies
between national constitutional requirements
and the stipulations of the Convention (1950).
The scenario illustrates the complex interplay be-
tween international and national law within the
European context, requiring a balance between
respect for state sovereignty and conformity with
collective European principles of freedom.

In executing the provisions of the 1950 Con-
vention and applying the jurisprudence of the
European Court of Human Rights (ECHR), it is
essential that national legislative and judicial au-
thorities possess a comprehensive understanding
of the fundamental legal standards. The consist-
ent interpretation of the essential sections of
the Convention (1950) fosters the formation of
coherent national notions of social order, which
in the contemporary world must encompass the
notion of fundamental rights.

Concrete examples of such interpretation
and further harmonisation in the practice and
legislation of European states include:

1. Germany: In case No. 45, 187 “Life Impris-
onment” (1977), the Federal Court determined,
citing the jurisprudence of the ECHR, that life
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imprisonment without the prospect of release
contravenes human dignity. This decision led to
a change in German criminal legislation, which
now prescribes the possibility of parole for life
prisoners.

2. United Kingdom: Subsequent to the EC-
tHR ruling in Hirst v. the United Kingdom (No. 2)
(2005) on inmates’ voting rights, the British Par-
liament enacted amendments to the electoral leg-
islation, granting voting rights to specific types of
prisoners.

3. France: The Court of Cassation of France’s
ruling in Case No. 2010-14/22 QPC (2010) re-
garding pre-trial detention was informed by EC-
tHR jurisprudence and resulted in amendments
to the criminal procedure rules, particularly with
the right to legal counsel during interrogation.

Currently, the Convention (1950) actually
serves to shape constitutional practices and in-
stitutions aimed at establishing public order. The
ECHR serves as a “constitutional instrument of
European public order” for rights (Judgment of
the European Court..., 2005). The ECHR empha-
sised that constitutional courts must see the Con-
vention (1950) as the primary regulator of Euro-
pean public order and the Court’s distinctive and
crucial position in European law.

States parties bear whole responsibility for
activities that exceed their international legal
commitments. In such circumstances, the im-
portance of the Convention as a foundational
text influencing the European legal framework
may supersede the requirements of interstate
collaboration. In Hutchinson v. the United King-
dom (2015), the ECHR underscored the duty of
national authorities to acknowledge the obligato-
ry nature of the Court’s rulings on human rights
protection, particularly when national standards
fall short of ECHR benchmarks.

The integration of the Convention (1950)
into the national legal systems of European coun-
tries demonstrates varied methodologies. In Ger-
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many, the ECtHR holds the standing of federal law
and serves as an ancillary tool for interpreting
constitutional rights. These disparities influence
the efficacy of constitutional rights protection.
The Federal Court has determined that national
courts must consider ECHR judgements when in-
terpreting fundamental rights, provided this does
not contravene constitutional principles (Head-
notes to the Order of the Second Senate, 2004).

This resulted in the formulation of various
provisions of the Convention (1950) throughout
European nations. Two main models can be dis-
tinguished: the transformational model and the
reception model. In countries that use the adop-
tion model, the Convention takes precedence over
national laws but is inferior in legal force to the
national Constitution. This can lead to certain
conflicts. Let us consider concrete examples:

1. The Netherlands: In Kleyn and Others v. the
Netherlands (2003), the ECHR examined the inde-
pendence and impartiality of the Dutch Council of
State. Despite Dutch state legislation aligning with
constitutional principles, the ECHR identified a
violation of Article 6 of the Convention (1950).
This judgment resulted in the restructuring of the
Council of State, notwithstanding its adherence to
the national Constitution.

2. Sweden: In the case of Sporrong and Lon-
nroth v. Sweden (1982), the ECHR found that the
prolonged restriction of property rights without
adequate compensation violated Article 1 to the
Convention (1950). Although the Swedish expro-
priation legislation was constitutionally compli-
ant, it was amended to meet the standards of the
Convention (1950).

3. Spain: In Ruiz-Mateos v. Spain (1993), the
ECHR acknowledged that the procedures of the
Spanish Constitutional Court infringed upon the
right to a fair trial. This led to changes in the pro-
cedure of the Constitutional Court, even though
the previous procedure was in line with the Span-
ish Constitution.
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Harmonising national legislation and law
enforcement actions with the Convention (1950)
improves mechanisms for safeguarding human
rights:

1. In Cyprus, subsequent to the ECHR ruling
in Modinos v. Cyprus (1993), criminal responsi-
bility for consenting homosexual relations among
adults was eliminated.

2. In Denmark, following the ECHR ruling in
Sgrensen and Rasmussen v. Denmark (2006), leg-
islation regarding mandatory trade union mem-
bership was amended. This affected the practice
of labour relations and the activities of trade un-
ion organisations.

3. In France, subsequent to a series of Euro-
pean Court rulings, notably the Mazurek v. France
decision (2000), the French Civil Code was re-
vised in 2016 to ensure equal inheritance rights
for children born both in and out of wedlock. This
changed not only legislation but also court prac-
tice in inheritance cases.

4. In Switzerland, following the ECHR judge-
ment in Kopp v. Switzerland (1998), new legisla-
tion on wiretapping was introduced, which estab-
lished a clear legal framework for such activities.

The Convention (1950) has significantly in-
fluenced Ukraine’s legal system, serving as a key
source of law and a framework for interpreting
constitutional issues. By ratifying the Conven-
tion (1950) upon joining the Council of Europe,
Ukraine acknowledged it and the judgements
of the ECHR as integral components of its legal
framework (Law of Ukraine No. 3477-1Vb 2006).
To exemplify this influence, it is pertinent to ref-
erence the Decision of the Constitutional Court of
UKkraine in case No. 1-1/2016 (2016). The Consti-
tutional Court, in its ruling, cited Article 5 of the
Convention (1950) and relevant ECHR jurispru-
dence, notably the decision in Stanev v. Bulgar-
ia 2012). The Constitutional Court ruled that the
legislative provisions lacking judicial oversight
for the hospitalisation of handicapped individu-

als in psychiatric institutions are unconstitution-
al.

Although the international community in-
creasingly considers ECHR judgments as part of
the national law of many countries, in Ukraine
law enforcement agencies do not always proper-
ly consider the general standards and principles
of protection of freedoms set out in these judg-
ments. These violations are contrary to the stand-
ards set out in numerous ECHR judgments, spe-
cifically in the cases of Nechyporuk and Yonkalo
v. Ukraine (2011) and Kvashko v. Ukraine (2013),
where the ECHR stressed the significance of pro-
cedural safeguards during detention. The prima-
ry issue resides not in the formal acknowledge-
ment of the Convention as a legal authority, but
in the practical implementation of its stipulations.
The significance of the Convention (1950) is evi-
denced by the substantial volume of applications
submitted to the ECHR by Ukrainian citizens. A
considerable number of complaints concern the
non-enforcement of court decisions. The case of
Burmych and Others v. Ukraine (2017) is illus-
trative, where the ECHR considered 12,143 cas-
es, emphasising the lack of progress on the part
of Ukraine in addressing the systemic problems
identified in 2009.

The impact of the Convention (1950) and
ECHR jurisprudence transcends Europe, pro-
viding a framework for the formulation of simi-
lar instruments in other areas. For instance, the
American Convention (1969) and the African
Charter (1986) were developed based on the
experience of the 1950 Convention. The Ameri-
can Convention (1969) demonstrates significant
intertextual connections with preceding human
rights frameworks through its explicit acknowl-
edgment of the Convention (1950) in its preamble.
The textual evidence demonstrating this recogni-
tion manifests in the preamble’s declarative state-
ment, which explicitly references the foundation-
al codification of these principles within multiple
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authoritative international frameworks, specifi-
cally the Charter of the Organisation of American
States, the American Declaration of the Rights and
Duties of Humans, and the Universal Declaration
of Human Rights. Furthermore, the preamble ac-
knowledges the subsequent reinforcement and
expansion of these principles through diverse
international legal instruments operating at both
global and regional jurisdictional levels.

The European Convention (1950) occupies
a complex position within domestic legal frame-
works, with its status fundamentally determined
by the constitutional arrangements of individual
member states. Within the European legal land-
scape, many nations have established a hierarchi-
cal structure where the Convention supersedes
domestic legislation while remaining subordinate
to constitutional provisions. France exemplifies
this approach through Article 55 of its Constitu-
tion, which explicitly establishes the primacy of
parliamentary-ratified international treaties over
national laws. The European Court has consist-
ently reinforced the Convention’s foundational
role in European jurisprudence through its deci-
sions, particularly emphasising its significance in
shaping continental legal norms. This constitu-
tional character of the Convention was most no-
tably articulated in the landmark case of Loizidou
v. Turkey (1995), where the Court explicitly rec-
ognised the Convention as a constitutional instru-
ment of European public order, thereby cement-
ing its distinctive position among international
agreements in molding Europe’s political, cultur-
al, and legal framework.

In many jurisdictions, like the Netherlands,
the Convention holds precedence over constitu-
tional requirements, although in Austria, they are
regarded as identical. Most European countries
give precedence to the Convention over national
legislation, but do not put them above constitu-
tional provisions. This method is characteristic in
Belgium, France, Portugal, Spain, and Switzerland.
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Article 55 of the French Constitution (1958) stip-
ulates those foreign treaties have precedence
over domestic laws, but not over the Constitution
itself. In the United Kingdom, Italy, Germany, and
Turkey, the stipulations of the Convention (1950)
hold equal authority to national legislation. The le-
gal status of the 1950 European Convention with-
in the German constitutional framework warrants
careful examination. While the Convention holds
the status of federal law rather than customary
law in Germany, its interpretative significance
extends beyond this formal categorization. The
landmark Gorgilia decision of 2004 (Headnotes
to the Order of the Second Senate, 2004) by the
Federal Court established a sophisticated doctri-
nal framework wherein both the Convention and
the jurisprudence of the European Court function
as authoritative interpretative instruments for
constitutional rights adjudication. This judicial
pronouncement exemplifies the intricate dialectic
between international human rights obligations
and domestic constitutional architectures. The
Federal Court jurisprudential approach reflects
a measured synthesis, wherein the Convention
and its accompanying jurisprudential corpus,
while not directly constitutionalising internation-
al human rights norms, substantively inform and
enrich the interpretative scope of fundamental
rights enshrined in the German Basic Law.
Despite lacking formal supremacy over Ger-
man domestic law, the Convention’s interpre-
tative authority in constitutional rights matters
significantly elevates its practical importance
within Germany’s legal hierarchy. The Ukrainian
legal system, through its 1996 Constitution, in-
cluding the European Convention of 1950, with
Article 9 specifically providing for the integration
of international agreements ratified by the Ver-
khovna Rada into the national legal framework.
The implementation of European Court decisions
within Ukraine’s legal system is further gov-
erned by specialised legislation that establishes
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comprehensive procedures for executing the
Court’s judgments and implementing remedial
measures. This legislative framework notably
includes mechanisms designed to address and
eliminate the root causes of Convention viola-
tions, demonstrating Ukraine’s systematic ap-
proach to fulfilling its international human rights
obligations. Article 17 of this legislation mandates
Ukrainian courts to utilise and the jurisprudence
of the European Court as a legal basis. Conse-
quently, under the Ukrainian legal framework, the
European Convention and ECHR rulings consti-
tute an essential component of state law.

The rights enshrined are directly enforcea-
ble, necessitating no supplementary actions by
Member States for their implementation. This en-
ables them to be regarded as having a direct effect
(Part I - Protecting, n.d.). Article 2 enshrines the
inviolable right to life, while Article 3 puts forth
an absolute prohibition on torture, establishing a
cornerstone of human dignity. Article 4 address-
es human autonomy by proscribing slavery and
forced labor in all forms. Personal liberty and
security find protection under Article 5, comple-
mented by Article 6’s guarantee of fair trial rights,
which forms the basis of judicial protection. Ar-
ticle 7 strengthens the rule of law by forbidding
extrajudicial punishment, ensuring that justice
operates within established legal frameworks.
The Convention additionally protects private and
family life under Article 8, acknowledging the sa-
credness of personal spaces and relationships.
Articles 9 and 10 protect intellectual and expres-
sive liberty, including freedom of thought, con-
science, religion, and communication. Article 11
completes these protections by guaranteeing the
collective exercise of rights via the freedoms of
assembly and association. When examined along-
side national constitutional frameworks, particu-
larly the German Basic Law (1949), one observes
substantial parallels in the enumeration of fun-
damental rights, though with notable variations

reflecting specific national legal traditions and
historical contexts.

The supremacy of the European Conven-
tion (1950) over domestic legal frameworks is
predicated upon dual foundational principles.
First, the Convention recognises the intrinsic and
inalienable character of the fundamental rights
and freedoms it seeks to safeguard. Second, the
Convention’s preeminence derives from its in-
strumental role in fostering European integra-
tion and harmonisation among Council of Europe
member states, an objective explicitly articulated
in its preamble.

In the seminal judgement of Loizidou w.
Turkey (Preliminary Objections) (1995), the
European Court delineated essential interpreta-
tive principles concerning the application of the
Convention. The Court underscored the unique
character of the Convention as a legal instrument,
particularly emphasising its primary objective
of collectively safeguarding the rights of people
and fundamental freedoms. This interpretative
approach highlights the Convention’s unique na-
ture as a comprehensive framework for protect-
ing individual rights within the European legal
order, rather than simply a reciprocal agreement
between states. The Court’s emphasis on “col-
lective safeguarding” particularly reinforces the
notion that the Convention operates as a unified
system of human rights protection, transcending
traditional bilateral treaty relationships between
contracting states. The Convention’s purpose and
goal as a protective tool for individuals need that
its provisions be read and implemented to ensure
that its assurances are realistic and effective”.

An analysis of the fragmentation of law by the
International Law Commission (2006) revealed a
fine distinction between erga omnes obligations
and jus cogens provisions. The report argues that
the defining feature of erga omnes obligations is
their “legal indivisibility”. This aspect indicates
that these obligations create legal responsibilities
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that uniformly apply to all subjects of law, binding
each particular subject. At the same time, jus co-
gens provisions are distinguished primarily by the
weight of the interests they protect. In this con-
text, the primary focus is on the significance of the
values protected by these provisions, as opposed
to the universality of their application.

There is a special area of obligations known
as erga omnes partes. These commitments pertain
to certain groups of states and are designed to
safeguard their collective interests. The preamble
to the Convention (1950) emphasises its role in
creating a system of collective guarantees of fun-
damental freedoms. This means that each state
party to the Convention (1950) is entitled to de-
mand compliance with its provisions from other
states parties, even if it has not directly suffered
from a violation. One of the most striking exam-
ples of this principle is the case of Ireland v. the
United Kingdom (1978). Ireland filed a complaint
with the European Court against the United King-
dom, claiming that its use of certain interrogation
methods against terrorist suspects constituted in-
humane and degrading treatment prohibited. Al-
though Ireland was not directly affected by these
actions of the United Kingdom, the Court recog-
nised that Ireland, as a Member State to the EC-
tHR, was entitled to lodge such a complaint.

Ukraine: current state and prospects
for the development of constitutional free-
doms. The constitutional human and civil rights
in Ukraine are essential rights established and
assured by the Constitution of Ukraine (1996).
They serve to ensure the comprehensive devel-
opment of the individual, satisfaction of their
needs and interests. These rights are objective
opportunities for every member of society to
own, use, and dispose of certain social goods, as
well as to obtain and protect them. The human
and civil rights enshrined are founded on the
principles established in international legal in-
struments approved by Ukraine.
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The process of improving laws stays signifi-
cant, since the state and the current government
are constantly faced with new challenges. The
principles governing the constitutional status of
individuals and citizens serve as a legal mecha-
nism for attaining these goals, so acting as cata-
lysts for the advancement of constitutional law.
The idea of legal equality led to amendments in
the Constitution (1996) in 2019, setting Ukraine
on a path towards EU membership and requiring
the harmonisation of Ukrainian laws with Euro-
pean human rights standards. The advancements
in constitutional law, constitutional processes,
and contemporary Ukrainian constitutionalism
have significantly enhanced both theoretical and
practical dimensions. However, certain articles
necessitate improvement, particularly those per-
taining to the protection of rights, especially with
armed conflict and societal digitalisation.

Notably, the issue of updating and improving
the Constitution of Ukraine (1996) has long been
discussed among government and civil society
figures, political scientists, and lawyers. Some
experts, specifically 0.0. Boyarsky and B.Ya. Kof-
man (2020), believe that the constitutional reg-
ulation of human and civil rights, freedoms, and
interests does not require urgent changes, as it
generally follows international standards. How-
ever, it is difficult to agree with this in the current
context. An examination of the existing principles
on the constitutional status of individuals and cit-
izens in the Constitution of Ukraine reveals that
their phrasing frequently aligns terminologically
with international legal standards, without sub-
stantive content. 0.V. Gigin (2023) asserts that
it is essential to enhance the constitutional legal
framework governing rights in Ukraine amid Eu-
ropean integration efforts.

To enhance societal and state conditions,
it is imperative to explore avenues for refin-
ing the constitutional processes that safeguard
human rights. This requires the analysis and
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modification of the principles and regulatory
frameworks established in the current legislation.

Table 2 presents a comparison of fundamental free-
doms between Ukraine and the European Union.

Table 2. Constitutional rights and freedoms in Ukraine and the EU

Comparison aspect

UKkraine

EU

Key sources of rights

Constitution of Ukraine (1996),
international treaties

Charter (2012), constitutions of member
states, ECtHR

Legal force

Direct effect of constitutional provisions

Binding nature of the EU Charter with
the entry into force of the Lisbon Treaty
(2006).

Catalogue of rights

The list is expanded in Section II of the
Constitution of Ukraine (1996).

Systematic catalogue in the Charter (2012)

Socioeconomic rights

An extensive list, often declarative in
nature

More limited list, emphasis on real
security

Environmental rights

The right to a safe environment -
Article 50 of the Constitution of Ukraine
(1996)

Strong environmental protection -
Article 37 of the Charter of Fundamental
Rights of the European Union (2012)

Restrictions on rights

Based on the law, for a legitimate purpose

The idea of proportionality and the
respect for the essence of rights

Protection mechanisms

Constitutional Court, courts of general
jurisdiction

Court of Justice of the European Union,
national courts of the Member States

Role of the ombudsman

Commissioner of the Verkhovna Rada of
Ukraine

European Ombudsman

Citizenship

Single citizenship

EU citizenship as supplementary to
national citizenship

Electoral rights

At both the national and local levels

The right to engage in elections and to be
elected to the European Parliament

Freedom of movement

Within the state

Within the EU for EU citizens

Right to work

Guaranteed by the Constitution

Mobility of labour inside the European
Union

Right to education

Free secondary education

Mutual recognition of diplomas, exchange
programmes

Language rights

State and minority languages

Linguistic diversity as an EU value

Legal status of
foreigners

Limited rights compared to citizens

Enhanced rights for EU citizens in other
Member States

Collective rights

Rights of national minorities

Esteem for cultural, religious, and
linguistic diversity

Principle of non-
discrimination

Based on race, colour, gender, etc.

Expanded list of grounds, including sexual
orientation

Right to a fair trial

Guaranteed by the Constitution

Entitlement to an efficacious cure and a
just trial

Implementation of
international provisions

By means of the ratification of
international treaties

Immediate impact of EU legislation within
national legal frameworks

Source: complied by the authors

The constitutional framework governing hu-
man and civil rights in Ukraine is fundamentally
anchored in internationally recognised stand-
ards, as codified in various legal instruments to
which Ukraine is a signatory. This alignment with
global democratic norms enhances the efficacy of
these constitutional provisions in safeguarding

fundamental liberties. The Ukrainian Constitution
undergoes periodic modifications to enhance the
implementation and protection mechanisms for
constitutional rights, reflecting the state’s imper-
ative to address emerging challenges through leg-
islative adaptation. These constitutional reforms
are predicated upon foundational principles
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governing the constitutional status of individuals
and citizens, encompassing concepts such as egal-
itarianism, the inviolability of rights, and the su-
premacy of international legal frameworks. Not-
withstanding the considerable progress achieved
in both theoretical discourse and practical appli-
cation of constitutional law in Ukraine, there re-
mains a compelling need for further refinement
of constitutional legislation. These focal areas will
significantly influence the evolutionary trajectory
of constitutional principles pertaining to individ-

ual legal status within the Ukrainian jurisdiction.

Discussion

The examination of constitutional rights in
Ukraine and EU nations disclosed a multifaceted
interplay in the evolution and execution of these
rights amid Ukraine’s European integration. The
study demonstrated that although Ukraine has
made considerable progress in harmonising its
legislation with EU provisions, there were still
substantial challenges and discrepancies that
needed to be addressed.

The comparative review of the constitutional
provisions of Ukraine and EU countries indicates
that the fundamental rights enshrined in the
Constitution (1996) typically align with Europe-
an standards. Fundamental rights, including life,
liberty, personal security, freedom of thought and
expression, are codified in Ukrainian law and the
Charter (2012) and its member states’ constitu-
tions. Nevertheless, the analysis disclosed certain
discrepancies in the real execution of these rights.
For example, as shown in the findings, Ukraine
encounters difficulties in implementing rulings
from the European Court, as demonstrated by
the Court’s judgements in Cases Nos. 46852/13,
47786/13, 54125/13, among others (2017). A
complicated interplay of constitutional human
rights regarding their evolution and execution
within the framework of European integration
was unveiled.
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T. Altwicker’s study (2020) on non-universal
arguments within the European Convention and
the foundational work by P. Craig and De G. Bur-
ca (2011) on EU law underscored the importance
of a contextual approach to rights interpretation
and the intricacies of the interplay between na-
tional and supranational legal frameworks. This is
particularly relevant for Ukraine, which seeks to
adapt European standards to its specific national
features, balancing the universality of rights with
their local interpretation.

The research conducted by B. Custers (2023)
regarding discriminatory factors in the digital
economy, with G. De Gregorio’s (2021) examina-
tion of the emergence of digital constitutionalism
in the EU, initiates a substantial discourse on the
influence of technological advancement on the
legal framework. These studies emphasised the
need for Ukraine not only to harmonise its legis-
lation with conventional EU provisions, but also
to consider new legal concepts that arise in re-
sponse to technological change.

M.P. Donnelly (2018) and A. Efrat and
A.L. Newman (2020) examined the intricate in-
teraction among democracy, sovereignty, and in-
ternational human rights, a matter of particular
significance for Ukraine in reconciling national
interests with international commitments. Their
research emphasised the importance of perceiv-
ing human rights not merely as legal stipulations,
but also as essential principles that underpin
international collaboration. This validates the
conclusions of N.A. Neuwahl and A. Rosas (2021)
regarding the development of the EU’s strategies
for rights protection. The table also disclosed
variations in the catalogue of rights. The EU ex-
hibits superior progressiveness in this domain,
including the right to personal data protection
and bioethical rights, while Ukraine provides
scant recognition of these rights. This validates
the findings of 0.V. Gigin et al. (2023) regarding
the imperative to modernise the constitutional
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legal framework governing rights and freedoms in
Ukraine within the scope of European integration.

It was found that the mechanisms for pro-
tecting inalienable individual rights in Ukraine
are not well established. The study by 0.V. Gigin et
al. (2023) confirmed the constitutional legal reg-
ulation of rights in Ukraine within the framework
of European integration. The findings were linked
to H.V. Zubenko’s (2015) conclusions concerning
the correlation between constitutional freedoms
and the advancement of civil society in Ukraine.
The analysis revealed a tendency to broaden the
definition of human rights in response to emerg-
ing challenges, such as environmental issues and
technological progress. This aligns with the con-
clusions of B. Custers (2023), which investigated
the basis for discrimination in the digital econo-
my through a comparative analysis of the national
constitutions of EU nations.

The study’s significant contribution was the
examination of the European Court decisions
regarding the evolution of constitutional rights.
This validates the findings of L.R. Helfer and
E. Voeten (2020) examined the function of civil
society in safeguarding constitutional rights. In
Ukraine, like in several EU nations, non-govern-
mental groups are assuming an increasingly piv-
otal role in the oversight of rights and the promo-
tion of reform. This aligns with A. Koula’s (2024)
conclusions regarding the increasing significance
of rights defenders in Europe and beyond.

The investigation revealed that harmonising
Ukrainian legislation with EU rights standards
is complex and multifaceted. It requires both
legislative reforms and a transformation in le-
gal culture and law enforcement methods. This
validates W. Schroeder’s (2023) conclusions
concerning the rule of law as a constitutional im-
perative for the EU. A key element of the study
was the comparison of the procedures for safe-
guarding socio-economic rights in Ukraine and
the EU. The findings revealed that Ukraine has

analogous constitutional guarantees. This aligns
with S. Garben’s (2020) findings regarding the
equilibrium of social and economic fundamental
rights under the EU legislative framework.

It was found that although the legislative pro-
vision of rights in Ukraine was in line with Euro-
pean standards, their practical implementation
faced certain challenges. This corroborated the
conclusions of P.N. Thomas (2018) regarding the
interconnection of information, communications,
rights, and freedoms. The research identified a
discernible inclination to augment the inventory
of constitutional rights in Ukraine and EU nations.
This aligned with D. Marrani’s (2014) study re-
garding the interplay of the constitution, rights,
and the environment.

Ukrainian legislative rules and practices are
progressively aligning with EU standards. This
was consistent with the findings of I. Tolkachova
and I. Pushchyk (2017) on the role of the Europe-
an Court in ensuring the protection of the rights
of Ukrainian citizens. However, this process was
not linear and faced certain obstacles. Specifically,
there were cases when legislative changes were
notaccompanied by corresponding changes in law
enforcement practice. This confirms the observa-
tion of M. De Visser (2015) regarding the complex-
ity of internal constitutional reform processes.
The study revealed an increasing impact of inter-
national tribunals, especially the European Court,
in protecting the rights of Ukrainian citizens. This
corresponds with the findings of D.J. Harris et
al. (2023) and M. Krennerich (2024) concerning
the development of the European Convention.

The study concluded that, although Ukraine
has made substantial advancements in the estab-
lishment of rights in alignment with EU standards,
it continues to encounter enormous problems
and deficiencies. These findings were significant
for understanding the prospects of Ukraine’s fur-
ther European integration and improving human
rights protection mechanisms.
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Conclusions

The comparative analysis of constitutional hu-
man rights frameworks in Ukraine and the Eu-
ropean Union illuminates significant parallels
and distinctions in their respective approaches
to civil liberties protection. While both jurisdic-
tions ground their fundamental rights provisions
in internationally recognised standards, notable
variations emerge in their constitutional codi-
fication and practical application. The member
nations of the European Union exhibit a broader
definition of developing rights categories, es-
pecially those addressing technology and social
advancements. In contrast, the Ukrainian consti-
tutional framework places heightened emphasis
on socioeconomic entitlements, reflecting dis-
tinct historical and political trajectories. Though
the foundational catalogues of rights exhibit
substantial convergence between these legal
systems, nuanced differences manifest in both
the textual formulation and substantive scope
of specific protections. This comparative exami-
nation reveals how different legal traditions and
sociopolitical contexts shape the constitutional
entrenchment of human and civil rights, even
when derived from shared international human
rights principles.

The research demonstrates that while both
jurisdictions maintain comprehensive legal
frameworks for safeguarding human rights and
fundamental freedoms, their operational effica-
cy exhibits marked differences. The European
Union’s judicial system demonstrates superior
effectiveness in human rights protection, as ev-
idenced by empirical data from European Court
proceedings and subsequent enforcement rates of
judicial decisions. Although Ukraine has created
necessary legislative frameworks and has com-
mitted to international rights norms, the effective
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application of these protections encounters sig-
nificant obstacles in the domestic sphere. These
limitations primarily stem from systemic deficien-
cies in law enforcement practices and incomplete
integration of international normative standards
into domestic judicial processes. A systematic
examination of the fundamental approaches to
rights protection reveals that both Ukraine and
EU member states maintain theoretical commit-
ments to rule of law principles and acknowledge
the primacy of international rights jurisprudence.
The European Union operates under the doc-
trine of direct effect, whereby EU law maintains
immediate applicability within national legal
frameworks. In contrast, Ukraine’s legal system
requires explicit ratification and domestic legisla-
tive incorporation of international provisions, po-
tentially creating additional procedural barriers
to effective implementation. The study also found
that the harmonisation of Ukrainian legislation
with EU human rights standards is complex and
multifaceted. It requires not only changes in legis-
lation, but also the transformation of legal culture
and law enforcement practices.

Thus, although Ukraine has made great
strides in developing the system of constitutional
rights and freedoms and bringing it closer to EU
standards, major challenges and gaps still exist.
The enhancement of human rights protection
mechanisms in Ukraine and their alignment with
European norms remain critical objectives to
guarantee the effective safeguarding of citizens’
constitutional freedoms.
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AHomayis

MeToro Jgocii/pKeHHsT OyJ0 OOGIPyHTYBaHHS KOHLENTYaJbHHUX 3acaZi Ta po3pobKa NPaKTHYHHUX
peKoMeH/alil 1010 BAOCKOHAJEHHsI MeXaHi3MiB 3axUCTy npaB i cBO6OA JIIOJUHU i FPOMa/ITHUHA B
YkpaiHi Ha 0CHOBI KOMILJIEKCHOI NOPIBHAJIBHOI iHTepnpeTanil KOHCTUTYLIHHO-IIPAaBOBUX 10JIOXKEHb
Ykpainu Ta pgepxaB-dieHiB €C. Y goc/iifpkeHHI BUKOPHUCTAHO MeTOAW IOPiBHSAIBHO-MPABOBOIO
Ta iCTOPUKO-NPAaBOBOTO aHaJli3y, a TAaKOX CUCTEMHHUH MiAXiJ. 3a AONOMOrorw LHUX MeTOAIB 6ys0
JOCi/pKeHO mpUpoAy Ta 3MicT npaB i cBo60J rpoMajisiH YKpaiHHM B Cy4YaCHOMY KOHCTUTYLiHHOMY
KOHTeKCTi. [I[peiMeTOM AoC/i)KEeHHS CTa/Id OCHOBHI KOHCTUTYIiMHI npaBa i cBo60AH, 3aKpinJieHi B
KoHcTuTynil YkpaiHu Ta KOHCTUTYLIAX JepkaB-uieHiB EBponercbkoro Coro3y. [lopiBHIOBaBCs o6car
LMX [paB, MexaHi3Mu ix peasizanii Ta 3axucty. Oco6JMBY yBary 6y/0 MpUAIIEHO CHIIBHUM pHcaM
Ta BiZAMIHHOCTSIM y mijxozax A0 3abe3neyeHHs CBOGOJ JIIOAWHU. Y AOCHIPKEHHI MpoaHas1i30BaHO
BiAMOBIHICTb YKpaiHCBKOTO 3aKOHOAABCTBA y cdepi MpaB JIIOAUHU EBPONEHCHKUM CTaHAAPTaM Ta
OKpecJ/IeHO NepCleKTHBY rapMoOHi3alii NpaBoOBOro peryJoBaHHA B KOHTEKCTI €BpOiHTerpauiiHux
nparHeHb Ykpainu. Oco6JiMBY yBary 6yJ/10 npu/iiJIeHO aHaJli3y IpaBOBUX HOPM Ta MeXaHi3MiB 3aXUCTy,
AKi rapaHTYyOTh peasi3alilo 0CHOBONOJIOXKHUX NPaB, BKJIKYAIOUU COLjia/IbHi, IOJITUYHI, EKOHOMIYHI
Ta KyJbTypHI npaBa. [lopiBHAHHSA YKpainu Ta €Bponeiicbkoro Cow3y 03BOJIUJI0 BUABUTH CIiJIbHI Ta
BiMiHHI pycH y nifxoAax A0 3aXMUCTY NpaB JIOAWHHY, @ TAKOXK BUCBITINTH NPO6JIEMH Ta NePCIEeKTUBU
rapMoHisauii HalioHaJbHOTO 3aKOHOJABCTBA 3 €BPONEMCbKUMM CTaHAApTaMH. BUCHOBKH IbOTO
JLOCJIi/PKeHHS1 BUSIBUJIM HEOOXiJHICTb T0/1a/IbIIOr0 BJ,OCKOHA/IEHHS MeXaHi3MiB 3aXUCTy NpaB JIIOJUHU
B YKpaiHi. Jlocnifi>keHHA MOXe CJIyTyBaTH HAYKOBUM NIAI'PYHTAM /1Sl BLOCKOHAJ/IEHHSA 3aKOHOABCTBA
Ta mojasbluoi iMImeMeHTauii MiXXHApOJHUX AOKYMEeHTIB y cdepi mpaB JIIOAUHU B HaljiOHAJbHE
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the legal regulation of environmental safety in the EU, and its specific features were identified based on
the regulatory documents of European environmental protection programmes. The study emphasised
the role of environmental safety in the EU environmental policy and concluded on the necessity of
harmonising it with European requirements, since national legislation does not have a unified approach
to this complex legal category. In Ukraine, environmental safety issues are regulated at both the
constitutional and regulatory levels, while in the EU these issues are addressed mainly at the legislative
level. The study concluded on the need to develop a comprehensive approach that accounts for both
European standards and specific national conditions. Harmonisation of legislation will ensure more
effective legal regulation, improve the implementation of environmental provisions and standards, and
promote international cooperation in the field of environmental protection. The practical significance
of this study lies in the possibility of using the findings obtained to harmonise national legislation with
European requirements, which can stimulate innovation and the introduction of the latest technologies
to reduce the adverse environmental impact

Keywords: environmental protection; international cooperation; environmental legislation; regulatory

framework; implementation

Introduction

Ensuring environmental safety is one of the key
priorities of modern states, as not only public
health but also the sustainable development of
society as a whole depend on the state of the envi-
ronment. In 2024, environmental challenges such
as climate change, pollution of natural resources,
loss of biodiversity, sea level rise, and desertifica-
tion have become global in scope. In this regard,
there is a growing need to analyse and improve
legal mechanisms for regulating environmental
protection. The relevance of this study is espe-
cially evident in Ukraine, where environmental
policy is a significant part of state security, and
the challenges it faces, particularly during war,
require a comprehensive solution. For its part,
the European Union is a global leader in the de-
velopment and implementation of environmental
safety standards, which makes the experience of
EU countries valuable for the integration of best
practices into Ukrainian legislation. The current
state of scientific research in this area reflects
the desire of both the scientific community and
practitioners to find ways to effectively address

environmental problems but also highlights cer-
tain gaps in legal regulation.

In the field of environmental policy, a major
contribution has been made by various research-
ers who have addressed various aspects of the
problem. AM. Nosa (2017) explored the specific
features of the formation and development of the
EU’s common environmental policy, focusing on
the significance of ensuring joint environmental
security in the community. Nosa noted that such
integration efforts contribute to raising envi-
ronmental standards among the member states,
while creating the basis for cooperation in the
field of environmental protection. 0.M. Semer-
nia et al. (2022) focused on environmental secu-
rity under martial law, emphasising the need to
strengthen environmental protection measures
during hostilities and rehabilitate ecosystems
after they end. 0.V. Bespalova (2020) examined
the legal aspects of the EU environmental policy,
focusing on the regulation of social relations in
the field of environmental safety, which becomes
a prominent example for the development of
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environmental policy in other countries. S.M. Da-
nyliuk (2022) analysed the evolution of Ukraine’s
environmental legislation in comparison with Eu-
ropean standards, pointing to the need to harmo-
nise national provisions with EU directives.

L. Squintani (2021) examines the legal barri-
ers to sustainable development in the European
Union, emphasising the necessity of improving
the legal framework for implementing environ-
mental initiatives. This study is valuable in the
context of comparison with Ukrainian legislation,
which faces analogous challenges in adapting to
the requirements of sustainable development.
A. Nagy (2019) examined the criminal legal pro-
tection of water resources, addressing the need
for stricter sanctions for violators of environmen-
tal legislation to prevent environmental crimes.
C.Bibi et al. (2024) examined the challenges faced
by international environmental law, specifically in
terms of biodiversity protection, emphasising the
significance of international cooperation in the
face of global environmental threats.

Despite thevaluable contributionstothe study
of various aspects of environmental law, there is
still a need for a detailed comparison of Ukrain-
ian and European legal mechanisms to identify
gaps and potential areas for improvement. Many
studies, such as those by Semerni and Bespalova,
focused on specific aspects of environmental se-
curity, but did not cover the integrative approach
to building a single environmental space that is
possible through synchronisation of legislation.

The purpose of this study was to compare the
legal mechanisms for regulating environmental
protection in Ukraine and the European Union.
This helped not only to assess the effectiveness of
environmental policy in each system, but also to
determine the ability of these legal mechanisms
to adapt to the current environmental challenges
facing modern society. Considering the purpose,
the following key objectives were identified: to
identify the key shortcomings and advantages of
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the current laws of both legal systems, to assess
their compliance with the latest environmental
requirements and challenges, and to compare the
effectiveness of legal provisions and mechanisms
within both systems.

Materials and Methods

The research process was divided into several
stages, including data collection, analysis, and in-
terpretation. The findings of the study were ob-
tained through a comprehensive analysis of legal
acts, regulatory documents, and scientific sources
regulating environmental protection in Ukraine
and EU countries. The sample consisted of regu-
lations adopted in the field of environmental pro-
tection in Ukraine and key EU countries.

The study included an analysis of Ukrain-
ian legislation governing environmental pro-
tection, as well as environmental codes of EU
countries, specifically the Environmental Code of
France (2000), the Environmental Code of Swe-
den (1998), and the Legislative Decree of Italy
No. 152 “Environmental Regulations” (2006). The
study analysed the key laws and regulations gov-
erning environmental protection in Ukraine (Law
of Ukraine No. 1264-XII, 1991; Law of Ukraine
No. 964-1V, 2003; Law of Ukraine No. 2697-
VIII, 2019) to assess their structure and effec-
tiveness. The study of the environmental codes
of France, Sweden, and Italy provided an oppor-
tunity to understand the approaches of the EU
countries to the implementation of environmen-
tal policy, their focus on biodiversity conservation
and minimisation of the environmental impact of
industry. Furthermore, the study collected and
analysed the key laws, regulations, international
agreements, and EU directives that directly or in-
directly affect the environmental legislation.

Official reports of the European Commis-
sion (2008; 2011; 2022) and other international
organisations on environmental policy and legis-
lation (IUCN et al.,, 1980; European Environment
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Agency, 2020, 2022a, 2022b; European Un-
ion, 2022) provided valuable data for assessing
the performance of environmental obligations by
European countries and identifying gaps in the im-
plementation of environmental strategies. These
documents revealed both positive outcomes and
shortcomings in the implementation of commit-
ments, which confirmed the significance of further
coordination of efforts in the field of environmen-
tal security. Recommendations of international
environmental organisations and agencies con-
tain key provisions that are binding for Ukraine
and EU countries (UNEP, 2022; 2023). Being
aimed at environmental protection and sustaina-
ble development, these documents provide vital
recommendations and set international stand-
ards for performing environmental obligations.

The study focused on the analysis of laws
governing waste management, pollution preven-
tion, water and land protection, and biodiversity
conservation. The assessment of the effectiveness
of legislation in both systems also included an in-
vestigation of existing mechanisms for monitor-
ing compliance with environmental regulations
and sanctions for violators, which is an essential
element of ensuring sustainable development.
The study also examined the adaptability of laws
and regulatory mechanisms in response to cli-
mate change, soil degradation, water pollution,
and other global environmental threats.

Results

Environmental safety is one of the key elements of
the overall security of the state and society, which
is crucial for the preservation of the environment,
public health, and sustainable development. In
the modern world, amidst the rapid growth of in-
dustrialisation, urbanisation, and climate change,
environmental security issues are becoming glob-
al. They cover a wide range of issues, such as air
pollution, water pollution, land degradation, de-
forestation, loss of biodiversity, etc.

Ensuring environmental and technical safety
is one of the fundamental principles of Ukraine’s
internal and external policy. This includes the ra-
tional use of natural resources and protection of
the environment from excessive pollution. The
country’s environmental policy is aimed at solv-
ing existing environmental problems and pre-
venting them, which is vital to avoid negative en-
vironmental, social, and economic consequences.
The key environmental issues are air pollution,
water resources, climate change, land degrada-
tion and pollution, waste generation and storage,
overexploitation of land, and biodiversity protec-
tion (European Environment Agency, 2020).

The term “environmental safety” was intro-
duced into Ukrainian legislation after the adop-
tion of the Declaration of State Sovereignty of
Ukraine in 1990. Subsequently, this concept was
set out in the Constitution of Ukraine (1996),
where ensuring and protecting environmental
safety should become part of the principal duties
and functions of the state, as well as recognised
as a matter of concern for the entire Ukrainian
people. Environmental security includes the ra-
tional use of natural resources, environmental
protection, and management of hazardous areas
and facilities.

The Constitution of Ukraine (1996) defines
human life and health, honour, dignity, inviola-
bility, and security as the highest social values.
These provisions create the constitutional basis
for environmental safety and protection. They
were used as the basis for the development of the
principal areas of the state policy of Ukraine in the
field of environmental protection, use of natural
resources and ensuring environmental safety: the
Law of Ukraine No. 1264-XII “On Environmental
Protection” (1991), the Law of Ukraine No. 964-
IV “On the Fundamentals of National Security of
Ukraine” (2003). As stated in the article of the
Law of Ukraine No. 1264-XII (1991), environ-
mental safety is the state of the environment, the
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environment that prevents the deterioration of
the ecological situation and the emergence of
threats to human health.

This definition emphasises that environmen-
tal safety is aimed at protecting human health and
the environment from possible harmful effects
of natural, anthropogenic, military, or other ori-
gin. Furthermore, environmental safety involves
limiting the level of threats. The Law of Ukraine
No. 1264-XII (1991) emphasises the significance
of preventing environmental degradation and
protecting public health. The Law establishes a
series of requirements aimed at reducing environ-
mental risks and ensuring environmental safety
in various sectors. The requirements cover meas-
ures to limit pollution of the air, water bodies, and
soil, as well as waste and hazardous substances.
For instance, the law obliges companies to take
measures to minimise pollutant emissions and
the impact of waste on the environment, which
to some extent can counteract the problems as-
sociated with plastic and other chemical pollut-
ants. However, considering the current challenges
such as rapid sea level rise, the proliferation of
microplastics, pesticide pollution in agriculture,
and the need for renewable energy, Ukraine’s leg-
islation is not yet sufficiently detailed to provide
comprehensive protection (Korneev, 2021).

For example, the issue of waste growth and
the necessity of transitioning to sustainable
waste management requires further clarification
and additional provisions to effectively address
it. Article 42 of the Law of Ukraine No. 1264-
XII (1991) refers to the obligation of enterpris-
es to dispose of waste, but there are no concrete
requirements for microplastic management or
measures to minimise plastic generation. Anal-
ogously, while the law prescribes wastewater
treatment requirements (Article 48), concrete
provisions to prevent chemicals from entering
water bodies must be updated, especially consid-
ering the current research on water pollution by
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microplastics and chemicals. In terms of the in-
troduction of renewable energy sources, the Law
contains general provisions on energy security,
but no detailed requirements to promote green
energy or set targets for its use. This is essential
considering the global climate change and the
gradual change of climate zones. In summary,
despite the basic provisions of the law, current
challenges such as climate change, growing plas-
tic pollution, and the need for sustainable energy
sources require more concrete regulations and
additional legislative measures to effectively ad-
dress them.

According to Article 16 of the Constitution
of Ukraine (1996), ensuring environmental safe-
ty, maintaining ecological balance, overcoming
the consequences of the Chornobyl disaster, and
preserving the genetic heritage of the Ukrainian
nation is the duty of the state. In Ukraine, sci-
entists are actively discussing the content and
structure of the codification act, as well as the
scope of codification; there are theoretical de-
velopments and concrete proposals for a draft
law on environmental protection (Semernia et
al., 2022; Danyliuk, 2022).

For comparison, the practices of France,
Sweden, and Italy in implementing environmen-
tal codes may be useful for Ukraine in developing
its own Environmental Code. The Environmen-
tal Code of France (2000) brings together the
principal environmental laws and regulations,
providing a legal framework for the manage-
ment of natural resources, control of industrial
pollution, and conservation of biodiversity. It
includes provisions on chemicals control, water
protection, and waste management, which has
substantially contributed to reducing pollution
and promoting sustainable development. Such
a code not only systemises laws but also allows
for more effective integration of international
environmental standards, which is a valuable
experience for Ukraine.
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The Environmental Code of Sweden (1998)
focuses on environmental management and sus-
tainable use of natural resources. The Code pre-
scribes the principles of prevention, responsibili-
ty, and protection of the environment, particularly
regarding water and air quality. Furthermore, the
Act of Sweden No. 822 “On Nature Conserva-
tion” (1964) promotes the integration of environ-
mental policy with other areas, making it adapt-
able to modern challenges such as climate change
and plastic pollution. This ensures the sustaina-
bility that Ukrainian legislation requires, especial-
ly in the face of current environmental challenges.

The Legislative Decree of Italy No. 152 (2006)
includes basic regulations on waste manage-
ment, air, water, and soil protection. This legisla-
tion promotes the implementation of air quality
standards, emission control, and the remediation
of contaminated areas. It also regulates the man-
agement of waste and hazardous substances,
which is particularly relevant in the context of
increasing waste generation and the growing

Highest quality of the
natural environment

Level II of the natural
environment

Level III of the

natural environment

clean environment

favourable environment

safe environment

significance of the circular economy. The Italian
experience demonstrates the significance of inte-
grated approaches to create an effective environ-
mental risk management system.

Thus, the above countries demonstrate how
comprehensive environmental codes can con-
tribute to solving modern environmental prob-
lems. The Environmental Code of Ukraine could
benefit from the practices of France, Sweden,
and Italy to implement national regulations that
meet international standards and current chal-
lenges, such as climate change, waste manage-
ment, and biodiversity protection. Measuring
the state of the environment is vital for assess-
ing its quality and effects on human health and
the ecosystem. According to qualitative indica-
tors, the state of the environment is divided into
three main levels, which differ in the degree of
pollution and environmental impact. Each level
is characterised by different conditions and pa-
rameters that affect the environmental situation
in a particular region (Fig. 1).

minimal amounts of

pollution that do not

lead to changes in the
normal ecological state

Pollution within limits
that do not affect
health and no factors
that adversely affect
the psyche

the possibility of having
a certain territory that
does not pose a threat
due to negative factors is
allowed

Figure 1. Levels of environmental quality indicators
Source: developed by the author of this study based on Y.V. Korneev (2021) and European Commission (2008; 2011;

2022)

The continuation of hostilities in Ukraine
puts forward new requirements for national leg-
islation, methods, and practices of regulating
land and environmental relations, as the existing

mechanisms are not yet fully developed to ad-
dress the complex environmental issues relat-
ed to military operations. A clearer definition of
the term “contaminated territory” is significant,
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as the current definition often does not cover
specific cases where the territory is contaminat-
ed with hazardous materials of military origin,
which complicates the relevant assessments and
compensation for damages. For instance, the cur-
rent legislation may not include precise criteria
for identifying contamination, such as the pres-
ence of heavy metals, ammunition, or other toxic
substances left behind by hostilities. This creates
serious difficulties in developing ecosystem res-
toration plans, as not all types of contamination
are accounted for. The assessment of the dam-
age caused, and potential damage carried out by
environmental experts and the Ministry of En-
vironmental Protection and Natural Resources
of Ukraine requires detailed data to account for
military pollution. This assessment includes an
analysis of existing contamination, soil and water
damage, but is still insufficiently detailed due to
the lack of relevant standards and procedures for
military facilities. The introduction of latest infor-
mation and accounting systems could improve the
visualisation of the state of land in combat zones,
enable a more detailed assessment of the extent
of damage and the development of a reliable sys-
tem of compensation. For instance, Germany has
implemented an analogous system for assessing
and accounting for environmental damage, ac-
cording to the Federal Environmental Protection
Act of Germany (1983), which requires “precise”
assessment of damage from diverse types of pol-
lution, including military facilities.
To achieve these objectives, legislative
changes to the current Law of Ukraine No. 1264-
XII (1991) and amendments to the Code of
Ukraine on Administrative Offences (1996) are
needed to define environmental liability for
military pollution. The practices of European
countries, specifically Sweden, which has a com-
prehensive approach to compensation based
on the Environmental Code of Sweden (1998),

confirms that adding clear requirements for the
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assessment and compensation of environmental
damage can be beneficial. Consideration should
also be given to adopting a separate law, analo-
gous to the Environmental Code of France (2000),
which would include provisions on military facil-
ities and define procedures for assessing damage
from them. Considering the impact of military op-
erations, additional measures are needed to pro-
tect the land, its facilities and ecosystems located
in the affected areas.

To ensure sustainable development and
maintain environmental safety, Ukraine should
also consider introducing new forms of legal lia-
bility for military-related offences and improving
compensation procedures. To ensure sustainable
development and maintain environmental safety
in the context of hostilities, Ukraine may consider
introducing new forms of legal liability that would
factor in the specifics of war crimes. For example,
in the context of armed conflict, there is a need not
only for administrative but also for special crimi-
nal liability for environmental damage caused by
military operations. It is vital to consider the re-
sponsibility of both individuals and organisations,
especially in matters of deliberate pollution or
the use of environmentally hazardous materials
(UNEP, 2022; 2023).

In France and Germany, analogous mech-
anisms are implemented by imposing not only
criminal sanctions but also large-scale fines that
are used to restore ecosystems. Furthermore, it
is advisable to improve the procedures for com-
pensation for environmental damage in Ukrainian
legislation, which could include special environ-
mental funds for the affected areas, where funds
are used exclusively for environmental restora-
tion and rehabilitation. This approach has been
successfully applied in Sweden, where the envi-
ronmental fund is used to compensate for damag-
es paid by companies that violate environmental
standards (Ordinance of Sweden No. 660, 2004).
In France, such funds exist, financed by fines and
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mandatory compensation payments from perpe-
trators of environmental violations (Law of France
No. 2011-835, 2011). The development of clear
procedures for compensating for environmen-
tal damage caused by military actions could be
based on principles borrowed from international
practices, such as the use of compensation mech-
anisms to ensure the rapid restoration of affected
ecosystems and the involvement of perpetrators
in covering rehabilitation costs (Boyer, 2017).
For this, Ukrainian legislation could include
provisions on both administrative and financial
measures to influence the perpetrators of envi-
ronmental offences related to the armed conflict.

A vital aspect of the development of modern
national administrative (environmental) legisla-
tion is its adaptation to international standards,
specifically to the legislation of the European Un-
ion, other European non-governmental organisa-
tions, international environmental agreements,
as well as the legislation of individual European
countries and joint agreements between mem-
ber states. Ukraine is a party to 20 environmental
conventions and protocols and actively cooper-
ates with international organisations that provide
financial support for the implementation of envi-
ronmental projects in the country. A significant
regional agreement supported by the Council of
Europe is the Association Agreement of the Car-
pathian Euroregion, concluded at the initiative of
Ukraine together with Poland, Slovakia, Hungary,
and Romania. The role of this agreement for en-
vironmental protection is substantial, as it has
contributed to the creation of a unified approach
to environmental management and planning in
the region. The countries’ cooperation under the
agreement has improved the state of water re-
sources, reduced pollution, and intensified moni-
toring of natural areas. This has contributed to the
stabilisation of the Carpathian ecosystems, where
implemented projects on environmental moni-
toring of water and biodiversity have improved

the state of the environment (Lublin Voivodeship
Marshal’s Office in Lublin, 2014).

Each country selects environmental protec-
tion mechanisms and instruments based on the
specifics of its economy, industry, and national
characteristics. For instance, France, Sweden, and
Italy have introduced codification of environmen-
tal legislation in line with the historical develop-
ment of their legal systems. Some European coun-
tries, such as Germany, Norway, and Spain, have
adopted special laws governing the key aspects of
human impact on the environment. Overall, the
legislation of European countries is aimed at en-
suring environmental safety.

According to the Decision of the European
Parliament and of the Council No. 1386/2013/
EU (2013), the uniform implementation of envi-
ronmental standards across the European Union
is a valuable contribution to improving the envi-
ronment, public health, and the economy. At the
current stage of development of the EU environ-
mental policy, the legal basis for this activity is
the Treaty Establishing the European Economic
Community (1957) and the Treaty on European
Union (1992). The Treaty of Amsterdam amend-
ing the Treaty on European Union (1997) includ-
ed provisions on the integration of environmental
objectives into all areas of the European Union’s
activities, adding this to Article 11 of the Lisbon
Treaty (2006). This article states that environ-
mental requirements should be integrated into
the definition and implementation of all Commu-
nity policies and actions to promote sustainable
development. This means that the environmental
component should be considered at all stages of
policy development, from agriculture to industry
and transport (UNEP, 2023), allowing the EU to
consider environmental issues as a key element
in its decision-making process.

The creation of a common environmental
policy for EU member states is based on a se-
ries of basic principles set out in the Treaty of

Law. Human. Environment. 2024. Vol. 15, No. 4




Legal support for environmental protection...

Amsterdam amending the Treaty on European
Union (1997). These include:

1. The principle of subsidiarity, which in-
volves joint action in areas where countries are
unable to handle by themselves or where an
EU-level solution is more effective (Article 5).

2. The (Arti-
cle 191(2)).

3. Precautionary principle, which aims to pre-

precautionary principle

vent pollution before it occurs (Article 191(2)).

4. The “polluter pays” principle, which re-
quires that the costs of cleaning pollution be
borne by those who caused it (Article 191(2)).

5. The principle of environmental orienta-
tion, i.e.,, considering environmental needs in all
activities (Article 11).

6. The principle of mainstreaming environ-
mental issues into the design and implementa-
tion of all other EU policies, including agriculture,
development, entrepreneurship, energy, inter-
nal market, fisheries, research, structural funds,
transport, economy, finance, trade, and external
relations (Article 11).

The major sources of international environ-
mental law are the decisions of the United Nations
conference on the human environment (Stock-
holm conference) (1972), the Global Strategy for
Nature Conservation (IUCN, UNEP, & WWEF, 1980),
and the Rio Declaration on Environment and De-
velopment (1992). These sources continue to
have some relevance but are of limited effective-
ness in the context of current challenges. The
Stockholm Declaration of 1972 defined general
principles for environmental protection, such as
responsibility for pollution and cooperation be-
tween states. However, this document does not
prescribe sufficient detail to address specific is-
sues such as plastic pollution of water resourc-
es or the impact of climate change on sea levels.
Considering the global changes, these provisions
need to be updated to consider current threats.
For instance, the Stockholm Declaration contains
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principles for avoiding transboundary pollution
but does not detail mechanisms for controlling
newer phenomena such as microplastics in water.

The 1980 Global Strategy for the Conserva-
tion of Nature (IUCN, UNEP, & WWF, 1980) pro-
moted biodiversity conservation and the sustain-
able use of natural resources, but its provisions
on soil and water pollution are outdated. For
example, the strategy does not prescribe restric-
tions on plastic pollutants or detailed regulation
of pesticides and microplastics in agriculture. To
counteract these threats, it is necessary to include
provisions for intensive monitoring and reduc-
tion of such pollution, which are already part of
current EU directives. The Rio Declaration on
Environment and Development (1992) includes
the precautionary principle, which is crucial in
the current context of climate change and envi-
ronmental degradation. It encourages preventive
measures and sustainable development. Howev-
er, despite its fundamental nature, this document
does not set out binding standards for emission
reductions or concrete protection of ecosystems
from plastic pollution, wastewater, or agricultural
pollutants, as is the case with current European
renewable energy directives. Overall, these sourc-
es must be substantially modernised to effective-
ly address the present-day challenges. They lay
the foundations but do not contain the necessary
provisions to control new types of pollution or cli-
mate change (European Commission, 2022).

In many developed countries, the legal regu-
lation of natural resource use and environmental
protection is provided through a set of laws that
cover specific aspects such as waste management,
pollution control, and biodiversity protection.
However, the experience of countries that apply
codified law, such as Germany, shows that having
a single environmental code simplifies the regula-
tory system by providing a coherent legal frame-
work where environmental regulations are inte-
grated into all areas of government. This ensures
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consistency in regulation, effective control, and
better alignment with international standards.

Legislative approaches to environmental
protection in Europe and Ukraine differ in both
structure and level of detail, which affects their
effectiveness in addressing current environmen-
tal challenges. In countries such as Germany,
France, Italy, and Sweden, environmental legis-
lation is based on integrated approaches, where
various aspects of environmental protection are
combined into codified regulations or compre-
hensive legislative frameworks. This ensures
regulatory coherence and coherent policy im-
plementation at all levels, which is particularly
important for rapid adaptation to the require-
ments of sustainable development. In Germany
and Sweden, for instance, codified environmental
codes provide the basis for a unified regulatory
system that covers pollution, biodiversity protec-
tion, waste management, and the integration of
environmental requirements into industry and
transport. Such approaches facilitate monitoring
of compliance and allow standards to be quickly
updated to meet new environmental challenges,
such as climate change and plastic pollution. In
France, the system is based on the Environmen-
tal Code of France (2000), which brings together
separate laws but also ensures the integration
of environmental policy into all areas of activity,
from agriculture to urban planning. Italy, on the
other hand, uses a less centralised system, with
separate laws regulating concrete aspects such as
water protection and waste management (Law of
Italy No. 157, 1992; Law of Italy No. 179, 2002).
However, the absence of a unified environmental
code, as in Germany, can make coordination be-
tween distinct levels of government difficult.

In Ukraine, the legislation is fragmented and
does not contain a single environmental code,
which creates difficulties with the coordination
and effective application of environmental regula-
tions. For instance, environmental requirements

are distributed among laws on environmental
protection, waste management, and water protec-
tion, but the lack of a comprehensive document
complicates the coordination and integration of
new standards. Compared to European countries,
where centralised regulation facilitates the intro-
duction of modern technologies and approaches,
such as environmental impact assessment for all
activities, Ukrainian regulations are less adap-
tive to rapid change. The advantage of European
models is a clearer structure of legislation, which
ensures better control over compliance with en-
vironmental standards at all levels and the ability
to quickly adapt legislation to new challenges. At
the same time, such systems require considerable
resources for management, which may be a chal-
lenge for Ukraine.

In the criminal policy, the priority is to pro-
tect the environment, which prevails over the
interest in applying specific sanctions. The legal
framework for environmental protection in Hun-
gary is set out in Articles 191-193 of the Law of
Hungary No. LIII “On the General Rules of Envi-
ronmental Protection” (1995). According to Ar-
ticle 191, Section 2, environmental policy should
aim at a strong level of protection, accounting
for the various situations in different regions. It
should be based on the precautionary principle,
as well as on the principles of preventive meas-
ures, elimination of damage where it occurs and
the “polluter pays” principle.

Compliance with environmental regula-
tions in Hungary involves parallel control, which
is ensured by both the Law of Hungary No. LIII
“On the General Rules of Environmental Pro-
tection” (1995) and the Law of Hungary No. LIII
“On Nature Conservation in Hungary” (1996).
This means that administrative sanctions do not
exempt the violator from criminal, administra-
tive, or civil liability, and the relevant authori-
ties may impose prohibitions or require perfor-
mance of obligations. The gravest violations of
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environmental regulations are classified as crimes.
According to the Judgment of the Constitutional
Court of Hungary in Case No. 28/1994 (1994), the
right to a healthy environment also includes the
state’s obligation not to reduce the level of protec-
tion established by environmental laws if such re-
duction is necessary to ensure other fundamental
rights or constitutional values.

The approach to control and supervision of
compliance with environmental regulations in
Hungary includes not only the imposition of sanc-
tions but also measures to prevent violations.
This includes environmental monitoring, public
education programmes, as well as technical and
financial support for businesses seeking to meet
environmental standards. Environmental legisla-
tion in Hungary is a dynamic system that includes
control, enforcement, and preventive measures
aimed at ensuring sustainable development and
protecting natural resources at all levels.

The criminal protection of the environment in
Hungary is also influenced by EU law. In this con-
text, it is vital to mention the European Commis-
sion Directive No. 2003/80/EC (2003). According
to Article 2 of this Directive, each Member State
shall take the necessary measures to ensure that
certain activities causing damage to the environ-
ment are criminalised under national legislation.
Such activities include a) emissions of hazardous
substances or ionising radiation causing death or
serious bodily injury; b) illegal treatment or stor-
age of waste; c) illegal production of nuclear ma-
terials; d) illegal possession, capture, destruction,
or Kkilling of wild animals and plants, especially
those endangered under national legislation.

The criminalisation of acts such as illegal
waste management or violations of wildlife pro-
tection rules underlines the significance of envi-
ronmental protection not only from an adminis-
trative but also from a criminal perspective. The
harmonisation of environmental legislation in the
European Union ensures alevel playing field for all
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member states, reducing the possibility of evasion
ofrulesduetodifferencesinnationallegal systems.

Considering the global environmental issues
suchasclimate change, biodiversityloss,and pollu-
tion, legal protection of the environment is gaining
in relevance both at the national and internation-
al levels. In Ukraine and the EU, the legal systems
in the field of environmental protection demon-
strate different levels of development and have
their specific features, which are reflected in the
legal acts, enforcement mechanisms, institutional
structure, as well as key problems and challenges.

The table provides a comparative analysis of
the environmental legislation of Ukraine and the
EU countries, which allows assessing the strengths
and weaknesses of each system. It covers key as-
pects such as key legislation, enforcement mecha-
nisms, institutional frameworks, and the problems
and challenges faced by both sides. A comparison
of the legal frameworks for environmental reg-
ulation in Ukraine and the European Union re-
veals both commonalities and major differences.

In the European Union, the legal regulation of
environmental protection is comprehensive and
combines multiple levels and areas of environ-
mental policy. The EU’s legal framework consists
of regulations, directives, and decisions that set
binding standards for all Member States. The EU is
actively implementing long-term strategies, such
as the European Green Deal (2019), which aims to
achieve climate neutrality by 2050, and other in-
itiatives aimed at combating climate change, pro-
tecting biodiversity, and promoting sustainable
development. One of the key differences is the lev-
el of integration of environmental standards into
national legislation. Although Ukraine also has a
developed system of environmental regulations,
there are problems with their implementation and
compliance due to imperfect enforcement mecha-
nisms, corruption, and weak law enforcement.

To achieve effective environmental regula-
tion, Ukraine should focus on reforming the law
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enforcement system, increasing transparency,
fighting corruption, and improving monitoring
and control mechanisms (Korneev, 2021; Ko-
bets, 2022). Adapting to European standards and
integrating with European practices can be crucial
steps to improve the environmental situation in
the country and ensure sustainable development.

The Law of Ukraine No. 2697-VIII “On the
Basic Principles (Strategy) of the State Environ-
mental Policy of Ukraine for the Period up to
2030” (2019), at first glance, contains detailed
goals to reduce environmental impact, adapt to
climate change, improve waste management, and
implement environmental management. Howev-
er, an analysis of this document reveals a series of
shortcomings that affect its effectiveness. Firstly,
the lack of coordination with other legislation is a
severe problem. Although the strategy proclaims
ambitious environmental goals, it is not always
consistent with other pieces of Ukrainian legis-
lation. For instance, industrial development or
energy laws often do not include sufficient envi-
ronmental restrictions, which may contradict the
environmental reduction targets. This inconsist-
ency can create legal confusion and complicate
the implementation of environmental policies in
practice. Secondly, the lack of detailed implemen-
tation pathways is another major shortcoming
of the strategy. The strategy sets goals, such as
improving waste management or adapting to cli-
mate change but does not contain detailed mech-
anisms for achieving them. For instance, in terms
of improving waste management, the strategy
does not prescribe clear guidelines or a roadmap
for introducing innovative recycling technologies
or creating infrastructure for waste collection
and disposal. This leaves implementation to lo-
cal authorities, which do not always have the re-
sources or expertise to develop effective plans.
Furthermore, the lack of sufficient funding and
investment mechanisms also poses challenges.
While the strategy sets goals, it does not contain

concrete provisions for financing the necessary
measures. The absence of financial guarantees or
instruments to attract investment can be a major
obstacle to achieving the goals. This differs from
European strategies, such as the European Green
Deal, which spells out in detail the sources of
funding and investment for environmental initi-
atives. Overall, the Law of Ukraine No. 2697-VIII
“On the Basic Principles (Strategy) of the State
Environmental Policy of Ukraine for the Period up
to 2030” (2019) proclaims vital goals and vectors
of development, but for its effective implementa-
tion, it is necessary to eliminate inconsistencies
with other laws, develop clear implementation
mechanisms, and ensure adequate funding for the
implementation of the declared measures.

The EU sets ambitious environmental goals
in strategic documents such as the European
Green Deal (2019), which aims to achieve cli-
mate neutrality by 2050. The European Union is
implementing the principles of sustainable de-
velopment, green and circular economy through
numerous programmes, measures, and initia-
tives. The European Green Deal has introduced
initiatives such as the Clean Transportation Pro-
gramme (n.d.), which promotes the development
of electric vehicles and public electric transport,
and the Just Transition Fund, which helps fossil
fuel-dependent regions adapt to the demands of
a green economy by supporting local communi-
ties and creating new jobs in environmental sec-
tors. Furthermore, conditions have been created
to engage citizens and organisations in meas-
ures to reduce greenhouse gas emissions (What
is the European..., n.d.). Directive of the Europe-
an Parliament and of the Council No. 2008/50/
EC “On Ambient Air Quality and Cleaner Air for
Europe” (2008) for the circular economy, aimed
at reducing waste and increasing the share of re-
cycled materials, plays a vital role in supporting
the principles of the circular economy. This plan
includes initiatives to eliminate single-use plastic
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products and increase the reuse and recycling of
materials in the construction and textile indus-
tries. To protect biodiversity, the EU has adopted
the Biodiversity Strategy for 2030 (n.d.), which
aims to restore degraded ecosystems, expand the
coverage of protected areas and improve water
resources. The strategy also includes measures
to restore forests and protect marine resources,
including the creation of protected marine areas
to preserve marine life.

Particular attention is paid to the protec-
tion of ecosystems and biodiversity, specifically
through the creation and support of protected
areas, such as the Natura 2000 network, which
helps to preserve rare and endangered species
of flora and fauna. The EU also introduces regu-
lations to improve air and water quality, supports
environmental projects at the local level, and pro-
vides funding for research and implementation of
new environmental solutions (European Environ-
ment Agency, 2022a; 2022b).

In the second quarter of the 21 century, the
EU faces the challenge of not only implement-
ing these goals at the level of all member states
but also providing global leadership in the fight
against climate change. This includes active par-
ticipation in international climate agreements,
sharing knowledge, and technology with other
countries, and supporting global initiatives that
promote environmental sustainability.

However, achieving these goals will require
a comprehensive approach, including close coop-
eration between governments, business, and civil
society, as well as the adaptation of national poli-
cies to European and global standards. It is essen-
tial that these initiatives are supported at all lev-
els to ensure the sustainability and effectiveness
of EU environmental policy in the long term.

Summarising the analysis, several key short-
comings can be identified in Ukraine’s environ-
mental legislation. Specifically, inconsistencies
between multiple regulations were found, which
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creates difficulties in law enforcement and com-
plicates the implementation of strategic environ-
mental goals. The effectiveness of the implemen-
tation of the laws is limited by underdeveloped
enforcement mechanisms and the lack of clear
financial instruments, which is particularly crit-
ical for waste management, water pollution, and
climate change measures. To improve the legisla-
tion, attention should be paid to the creation of
a unified environmental code to promote consist-
ency of regulations, as well as the development
of financial and investment mechanisms for en-
vironmental projects. Laws should be adapted to
new challenges, such as changing climate zones,
the proliferation of microplastics, and increased
transport emissions, which will require modern
environmental standards and integrated strate-
gies at all levels of government.

Discussion

The study on environmental safety and legal regu-
lation of environmental protection in Ukraine and
the European Union highlighted topical issues re-
lated to ensuring environmental safety in the con-
text of current global challenges. The examination
of various approaches to environmental protec-
tion offered a better assessment of the specifics
of Ukrainian legislation and its comparison with
international practices.

Y.V. Korneev (2021) focused on the basic
principles of environmental safety in Ukraine,
noting that constitutional provisions create the
necessary framework for its provision, but the
lack of a comprehensive environmental code
limits the consistency of legal regulation. These
conclusions confirm the findings of the current
study, which also emphasised the fragmentation
of Ukrainian legislation and its insufficient inte-
gration with EU environmental standards. How-
ever, unlike Y.V. Korneev (2021), the present study
emphasised the need for legislative changes in
the context of modern environmental challenges,
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such as climate change and plastic pollution, which
is not addressed in Korneev’s study. S.M. Danyli-
uk (2022) provided a comparative analysis of
environmental legislation in Ukraine and the EU,
with a note on the greater structure of the Euro-
pean legal framework and its adaptability to new
challenges. S.M. Danyliuk (2022) pointed to the
EU’s comprehensive approach to environmental
protection and the inclusion of environmental
standards in all areas of legislation, which is in
line with the current study’s assessment of the
European practices as more holistic. Although the
current study assessed this approach positively, it
further emphasised the need to implement analo-
gous principles in Ukrainian legislation.

Y.A. Krasnova (2020) addressed the fact that
the EU is developing legal mechanisms to ensure
sustainable development, supporting this process
with Directives and Regulations that are binding
on all members of the Community. The current
study agreed with these findings, but also added
that for Ukraine, adopting this approach could
increase the coherence of legal provisions and
ensure a greater level of environmental security.
The difference in interpretation may be related
to the fact that the current study focuses on the
integration of new standards on waste and mi-
croplastics, which was not addressed by Y.A. Kras-
nova (2020).Y. Leheza et al. (2023) focused on the
protection of human rights to a safe environment,
specifically the legal aspects of ensuring environ-
mental safety. The researchers emphasised the
need to consider modern threats such as water
pollution and air quality. The current findings
confirmed the significance of these issues but also
extend the discussion to include the need for con-
crete countermeasures, for instance, in the area
of waste management and renewable energy. The
reasons for the discrepancy may lie in the focus of
the present study on the practical aspects of pol-
icy implementation, while Y. Leheza et al. (2023)
focused on common rights.

L. Squintani (2021) discussed barriers to
sustainable development in the EU, including le-
gal obstacles to the integration of environmental
standards. L. Squintani (2021) emphasised the sig-
nificance of removing such barriers through mod-
ifying the legal framework and improving the in-
stitutional structure. The current study addressed
analogous challenges for Ukrainian legislation,
proposing a more adaptive approach to reduce le-
gal inconsistencies between different pieces of leg-
islation in Ukraine. At the same time, the current
study adds the need for financial incentives, which
was not addressed by L. Squintani (2021). In the
international context, it is vital to address the study
by C. Bibi et al. (2024), which highlighted global
challenges in biodiversity protection and the role
of international environmental law in ensuring
its conservation. The difference with the present
study lies in the focus of C. Bibi et al. (2024) on the
global level of regulation, while the current study
analysed Ukraine’s national mechanisms and the
integration of European standards. The current
study supported the opinion of C. Bibi et al. (2024)
on the role of international cooperation but add-
ed that the adaptation of global standards to the
specifics of national legislation is particularly sig-
nificant for transition economies such as Ukraine.

Y. Kobets (2022) analysed environmental
security as a component of national security, ad-
dressing its significance in martial law. The cur-
rent study expanded on this idea, adding that
Ukraine’s current environmental legislation must
be adapted to the challenges posed by military
operations. Kobets’s study paid less attention to
issues related to the environmental rehabilitation
of territories, while the current study emphasised
the value of developing clear procedures for the
restoration of damaged ecosystems.

The present study on the legal regulation
of environmental safety in Ukraine reflected
a series of issues related to the fragmentation
of legislation and insufficient integration of

Law. Human. Environment. 2024. Vol. 15, No. 4




Legal support for environmental protection...

international environmental standards. In com-
parison, O.M. Semernia et al. (2022), which an-
alysed Ukraine’s environmental security during
martial law, highlighted the need to improve
legislative mechanisms in response to specific
military challenges. Their conclusions highlight-
ed that national legislation should include addi-
tional protective measures, especially in relation
to contaminated areas, which is consistent with
current study highlighting the role of clear legal
regulation in crisis. 0.V. Bespalova’s (2020) analy-
sis of EU environmental policy pointed to a more
coherent system of legal provisions that ensures
uniform environmental safety standards for all
member states. This contrasts with Ukrainian
legislation, which, as noted in the present study,
continues to be fragmented and does not always
meet modern requirements. Differences in legis-
lative approaches point to the need for deeper in-
tegration of Ukraine’s environmental regulations
with European standards, which could increase
the effectiveness of environmental policy.

A.M. Nosa’s (2017) study on EU environmen-
tal policy focused on common international ap-
proaches and efforts to ensure effective environ-
mental safety. These findings support the current
study, which pointed to the role of international
cooperation in improving national environmental
regulations, especially in the face of global chal-
lenges such as climate change and ecosystem
degradation. Comparison with the findings of
A. Nagy (2019), who examined the criminal law
protection of water resources in the context of
European legislation, demonstrated that Ukraine
can improve criminal liability for environmen-
tal offences. The current study also pointed to
the need to increase liability for environmental
crimes, which would ensure more effective pro-
tection of natural resources.

Thus, the findings of previous studies con-
firmed the value of environmental protection in
the context of global environmental challenges
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and war but also indicated differences in ap-
proaches to their solution. To summarise, interna-
tional practices highlight the need for a coherent
system of environmental standards regulation,
while the present findings highlighted the ne-
cessity of adapting the existing regulations in
Ukraine to address emerging challenges, includ-
ing waste management, biodiversity protection,
and ecosystem resilience.

Conclusions

This study was aimed at analysing the legislative
acts regulating environmental safety in Ukraine
and the European Union, with a focus on identi-
fying the key shortcomings and the effectiveness
of their implementation. The purpose of the study
was to determine the relevance of Ukrainian and
international provisions for addressing current
environmental challenges and assess their poten-
tial improvement. The study reviewed key legis-
lative acts of Ukraine and the EU, as well as inter-
national agreements and directives affecting the
environmental safety sector.

It was found that there are a series of short-
comings in Ukrainian legislation, including a
fragmented regulatory framework and weak in-
tegration of international environmental stand-
ards. The Law of Ukraine “On Environmental
Protection” includes basic provisions, but they
need to be further developed to adapt to modern
challenges such as climate change, plastic pollu-
tion, and waste management. Furthermore, the
State Strategy of Environmental Policy until 2030
defines general goals but lacks clear implementa-
tion mechanisms, which complicates its effective
practical implementation. Compared to Ukraine,
environmental policy in the EU is more central-
ised and integrated through directives that set
common standards for all member states. How-
ever, despite the integrity and comprehensive-
ness of the legal framework, some issues, such
as liability for transboundary pollution and the
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implementation of renewable energy standards,
require greater detail.

Conceptualising the findings, it can be con-
cluded that the improvement of Ukrainian envi-
ronmental legislation can be achieved by aligning
it with European directives and codes. For in-
stance, the adaptation of the “polluter pays” and
pollution prevention principles prescribes in EU
Directives would facilitate more effective imple-
mentation of environmental measures. Codifica-
tion of environmental legislation, following the
example of Germany or France, is a vital prospect,
which would avoid legal fragmentation and facili-
tate effective monitoring.
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AHomayis

MeTow [fociipkeHHs1 Oy/a XapaKTepUCTHKA i MOPIBHSIHHS NMPAaBOBUX MeXaHI3MiB perysloBaHHS
OXOPOHU HaBKOJIMIIHBOTO cepefoBUlla B YKpaini Ta €EBpomneiicbkomy Corwosi. Y pgocuimkeHHi
6yJ10 JleTa/lbHO PO3IJISTHYTO OCHOBHI HOPMATUBHO-NPABOBi aKTH, 110 3abe3MeyylTb eKOJIOriuHy
0e3neKy, i OLiHIEThCSA IX ePEeKTUBHICTb ¥ KOHTEKCTI Cy4acHUX eKOJIOTIYHUX BUKJIUKIB. [IpoBeeHUM
NMOPiBHAJIbHUN aHaJli3 HallioHAJIbHOTO €KOJIOTIYHOI'0 3aKOHO/aBCTBA YKpaiHU i kpaiH €C 103BOJIMB
BUABUTH KJIOYOBI BIZIMIHHOCTI Ta CXOXOCTi B MiZXoJax 0 INPaBOBOr0O pPeryjloBaHHA OXOPOHH
HaBKOJIMIIHbOTO cepeioBuILa. Oco6IMBY yBary npu/iijieHo rapMoHi3alil yKpaiHCbKOT0 3aKOHO/1aBCTBa
3 EBPONENCHKUMU CTaHAapTaMU B paMKax €BpoiHTerpauiiiHux npouecis. [IpoaHanizoBaHi ekoJioriuni
CTaHZAPTH B YKpaiHi Ta iHux Kpainax €C, Takux sk @panuisg, llIBenis, ITanis, fe ekosoriuHe npaso
koaudikoBaHe B €KOJIOTIYHUX KOJIEKCax, a TaKOXK y HiMeyuuHi, le BOHO I'PYHTYEThCSA HA NPUHIUIAX,
OpiEHTOBAaHMX Ha 3axXMUCT JOBKiMIsA. PO3r/IAHYTO mpaBOBe peryJjioBaHHSI eKOJIOTiYHOI 6e3nmeKku B
€C, foro 0co6IMBOCTI BU3HAY€HO HAa OCHOBI HOPMAaTHBHHUX JOKYMEHTIB €BPOIEHCbKHUX NpOrpaM
0XOpOHHU 0BKiLIA. [lifKpecsieHo poJsib eKoJIoTiuHOi 6e3neku B ekoJioTiyHil nosituri €C i 3po6yieHO
BUCHOBOK IIPO HeO6XiAHICTh rapMoHizaliil 3 eBponelcbKUMU BUMOTr'aMH, OCKIJIbKY B HalliOHAJIbHOMY
3aKOHO/IaBCTBI HEMA€E €IMHOrO MiAxoAy A0 Li€l ck/aaZHOI npaBoBoi KaTeropil. B YkpaiHi nuTaHHsa
€KO0JIOTiYHOI 6e3MeKH BPETry/IbOBaHi K Ha KOHCTUTYLiMHOMY, TaK i HA HOpMAaTUBHOMY PiBHSIX, B TOU
yac 5K B €C 11 TMTaHHSA BUPIMIYIOTHCS epeBaXKHO Ha 3aKOHO/1aBYOMY piBHi. 3p06/1eHO BUCHOBOK, PO
Heo6XiZHICTb pPO3pO6KHY KOMIJIEKCHOTO MiJX0AY, 110 BPAaXOBYE K 3araJbHOEBPOIENHChbKI CTaHAAPTH,
Tak i cneuudiuHi HanioHasbHi yMoBU. apMoHi3aulisg 3akoHOZAaBCTBA 3a6e3MeYUThb epeKTHUBHille
NpaBOBe PeryJIBaHHS, NOJINIIUTb IMIJIEMEHTALi}0 eKOJIOTIYHUX HOPM i CTaHZApTIB i cipUsATUMe
PO3BUTKY MDKHAapOAHOro CcHiBpoGiTHULTBA B cdepi OXOPOHM HABKOJHLIHBOIO CepesOBHUIIA.
[IpakTU4He 3HaYeHHH JOC/iPKEHHS MOJIATAa€ Yy MOXKJIUBOCTI BUKOPUCTAaHHS OTPUMAHUX pe3yJbTaTiB
JUIS1 y3rOJpKeHHA HalliOHA/IbHOT0 3aKOHO/IaBCTBA 3 EBPONEeCbKUMHU BUMOTAMU, 1110 MOKe CTUMYJIIOBATH
iHHOBaNii Ta BOPOBa/>XeHHA HOBUX TEXHOJIOTIM /11l 3MeHILIeHHs HeraTUBHOTO BILJIMBY Ha JOBKIJIA

Kalo4osi csnoea: 3axucT [OBKiIS; MiXKHapojHe CHiBpOGITHUIITBO; €KOJIOTiYHe 3aKOHOJABCTBO;
HOpPMaTHBHO-NIPABOBE PEryJI0BaHHS; iIMIJIeMeHTallis
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the relevant rules governing these legal relations. The study argued the expediency of removing the
phrase “ethyl alcohol, alcohol distillates, alcoholic beverages, beer, tobacco products, tobacco, industrial
tobacco substitutes, fuel, etc.” from Part 1 and Part 2 of Article 204 of the Criminal Code of Ukraine
and consolidating the definition of the subject matter of criminal offences relating to crimes involving
excisable goods. The study also proposed to amend Part 1 and Part 2 of Article 204 of the Criminal Code
of Ukraine by introducing the concepts of large and especially large amounts for excisable goods. The
practical significance of this study lies in the fact that its findings can be used by legislators to improve
criminal law provisions, by law enforcement agencies to strengthen the fight against llicit trafficking in
excisable goods, and by academics for further research in the field of criminal law

Keywords: counterfeit alcohol; ethyl alcohol; counterfeit tobacco products; tobacco smoke; modern

technologies; fiscal role of taxes

Introduction

Criminal liability for the illegal production, stor-
age, transportation, and sale of excisable goods is
particularly relevant in the context of martial law
in Ukraine, when there is an increase in such of-
fences (Statistics from the Office of..,, n.d.). Illicit
trafficking in excisable goods such as alcohol, to-
bacco, and fuel causes major losses to the state
budget and poses threats to the country’s eco-
nomic security. These offences have negative con-
sequences for the environment, as the state does
not receive the necessary funds to compensate for
environmental damage. The lack of effective legal
regulation complicates the fight against these
crimes, which requires improvement of the crim-
inal law framework and strengthening of control
over the circulation of excisable goods.

The relevance of this study is conditioned by
the adverse environmental impact of illegal traf-
ficking in excisable goods, especially under mar-
tial law. Illegal production and trade in excisable
goods, such as alcohol and tobacco, cause envi-
ronmental damage that is not compensated for by
the shortfall in government revenues from excise
taxes. This increases environmental risks, reduc-
ing the state’s ability to finance environmental
protection and restoration. Therefore, improv-
ing legal mechanisms to combat these offences is

essential not only for economic security, but also
for maintaining ecological balance and protecting
public health.

Many researchers have focused on the issues
of criminal liability for acts involving excisable
goods. At the same time, there are currently no
comprehensive studies devoted to this issue, con-
sidering the updates to legislation, martial law,
and current trends in law enforcement practice.

Thus, T. Baranovska (2023) analysed the
development of sanctions in the national crimi-
nal legislation for offences against the economic
system. A. Osintseva and V. Shapovalov (2024) in-
vestigated the work of operatives of the Bureau of
Economic Security of Ukraine who expose crimi-
nals who illegally produce counterfeit alcohol and
propose to improve the methodology for investi-
gating crimes under Article 204 of the Criminal
Code of Ukraine (2001), specifically by establish-
ing the circle of victims, appointing forensic med-
ical and forensic drug examinations, determining
the level of damage to the victims’ health and
compensation for treatment costs.

V. Andrusiv (2023), O. Dudorov and E. Pys-
menskyi (2024), and A. Savchenko (2023) not-
ed that the social danger of illicit trafficking in
excisable goods extends beyond fiscal losses, as
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it includes damage to the established procedure
for the production and sale of such goods, pro-
motion of the expansion of the shadow economy,
reduction of the country’s investment attractive-
ness, strengthening of organised crime, and neg-
ative impact on human health. Admittedly, the
offence under Article 204 of the Criminal Code
of Ukrainec(2001) is also a manifestation of un-
fair competition, which discredits the brands of
legal producers of excisable goods and reduces
their sales through dumping pricing. A decrease
in tax revenues from law-abiding producers due
to a shrinking tax base also leads to losses for
the state budget (Voloshyna, 2022; 2023). These
problems are compounded by the complexities
in distinguishing this crime from related offenc-
es and administrative offences, as well as the in-
stability of the practice of qualifying this crime in
conjunction with other crimes.

0. Mamotenko (2019) conducted a compre-
hensive study of criminal law means of combat-
ing illicit trafficking in goods in the field of excise
taxation, particularly by identifying the principal
reasons for criminalising such actions. At the
same time, 0. Vorobyov and O. Dontsova (2022)
emphasised the need to investigate the illegal
trade in excisable goods via the Internet, which
is a separate problem that concerns not only the
State Fiscal Service, but also the Verkhovna Rada
Committee on Finance, Taxation and Customs Pol-
icy, as well as legal producers whose products are
counterfeited and sold to consumers.

V. Bondarchuk (2023) focused on the char-
acteristics of crimes that harmfully affect the
environment. The study emphasised the need to
create an international database of judicial prac-
tice in cases against persons who have committed
criminal acts against the environment, which can
be an effective way to identify and counteract such
crimes. According to K. McCauslanfa et al. (2021)
and S. Cnossen (2022), excise taxes allow reflect-
ing the actual cost of consuming these goods,
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including their adverse impact on health and
the environment. This encourages consumers to
make more informed consumption choices and
can help reduce the harmful environmental im-
pacts associated with the illegal production, stor-
age, transportation, and sale of excisable goods.
Despite the existence of legislation that reg-
ulates liability for these crimes, the effectiveness
of their application often stays low. Most studies
focus on the legal aspects, leaving aside the issue
of effective implementation of the legislation in
practice. Therefore, the purpose of this study was
to identify promising ways to improve the crimi-
nal legal framework for criminal liability for the
illegal production, storage, sale, or transportation

of excisable goods for their sale.

Materials and Methods

Criminal liability for the illegal production,
storage, transportation, and sale of excisable
goods is a crucial aspect of ensuring law and
order and economic stability of the state. The
research examined legislation to evaluate the
current state of the issue and devise solutions.
To comprehensively understand and substan-
tiate the matter, the study scrutinised the pro-
visions of various legal instruments, including
the Criminal Code of Ukraine (2001), the Tax
Code of Ukraine (2010), the Law of Ukraine
No. 481/95-BP “On State Regulation of Produc-
tion and Circulation of Ethyl Alcohol, Alcohol
Distillates, Alcoholic Beverages, Tobacco Prod-
ucts, Liquids Used in Electronic Cigarettes and
Fuel” (1995), the Law of Ukraine No. 1264-XII
“On Environmental Protection” (1991), the Cus-
toms Tariff of Ukraine (Groups 01-49) (Annex to
the Law of Ukraine..., 2022). Along with this, the
study examined individual cases of law enforce-
ment practice: decisions of the national courts
of Ukraine in cases No. 750/3335/16-k (2018),
No. 569/17844/20 (2022), No. 553/5783/22
(2023), No. 577/1105/24 (2024).
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The problem was investigated using the fol-
lowing methods. The system-functional method
provided a comprehensive assessment of the
effectiveness of existing criminal legal means of
combating the illegal production, storage, trans-
portation, and sale of excisable goods. The study
analysed the law enforcement practice and sta-
tistical data, which enabled the assessment of
the current state of criminal prosecution for the
offences under Article 204 of the Criminal Code of
Ukraine (2001).

The application of the systemic-functional
method to the study of criminal liability for the
illegal handling of excisable goods facilitated a
comprehensive understanding of the issue and
enabled the development of recommendations
for enhancing the effectiveness of law enforce-
ment in this domain. The application of the logical
and dogmatic method, together with other meth-
ods, allowed for innovative conclusions regarding
some established criminal law provisions. Spe-
cifically, this method helped to make clearer not
only what the subject matter is about and what
it includes, but also what the crime is aimed at,
as described in Article 204 of the Criminal Code
of Ukraine (2001). Authors used the comparative
legal analysis method to compare how things are
defined, what the parts of the crime are, what the
punishments are, and how the movement of excis-
able goods is controlled.

The modelling method was used to cre-
ate some criminal law constructs, specifically,
the updated corpus delicti of the offence of il-
licit trafficking in excisable goods, the draft of
the relevant criminal law provision on liability
for these actions, and the relevant Article of the
Criminal Code of Ukraine (2001) reflecting these
constructs. When applying the method of classi-
fication of phenomena, the mandatory require-
ment of compliance with certain criteria was met,
namely: systematic, objective, relevant, compre-
hensive, scientific, and practical significance.

The formal legal method allowed for a de-
tailed analysis of current legislation, court prac-
tice, and international standards in this area.
This method helped to identify gaps in legisla-
tion, assess the effectiveness of law enforcement
practice, and develop proposals for its improve-
ment. At the same time, the formal logical method
helped to establish cause-and-effect relationships
between different elements of the phenomenon
under study. Logic diagrams were used to model
various scenarios and predict the consequences
of illicit trafficking in excisable goods.

The application of these methods in the con-
text of the study of criminal liability for the illegal
production, storage, transportation, and sale of
excisable goods gave a deeper understanding of
the structure and content of criminal law provi-
sions, as well as the development of recommen-
dations to improve the effectiveness of law en-
forcement in this area.

Results

The economic policy of each country is aimed at
securing financial resources, creating conditions
for regulating the economy, and influencing ine-
quality in the market of relations and income lev-
els of the population. One of the oldest and most
significant tools for achieving these goals is taxes,
specifically excise duty. The fiscal function of taxes
has been crucial at all stages of society’s history.
They are the primary source of budget financing
needed to provide government functions, includ-
ing excise taxes. These payments are mandatory
according to the legislation, and their purpose is
to raise financial resources for the state.

The control and supervisory activities of the
tax service in relation to excisable goods include
supervision of the circulation of alcohol, alco-
holic beverages, and tobacco products from the
point of production to the end consumer. This
includes the issuance of licences, wholesale and
retail trade, the establishment of excise posts, the
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maintenance of a register of excise tax stamps and
control over their use, as well as verification of the
legality and compliance with the rules of circulation.

Excisable goods under excise taxation are
subject to taxation according to the established
list of goods included in tax liabilities. This special
term is used in tax legislation for their legal reg-
ulation. Legislation relating to the classification
of goods as excisable is based on their econom-
ic characteristics, especially their designation as
consumer goods, which are usually used once and
cannot be restored to their original condition,
thus ensuring stable demand for them. This also
applies to goods that are in high demand regard-
less of economic conditions and consumer pur-
chasing power, and their cost allows for relative-
ly low prices, minimising the negative economic
impact of the inclusion of excise tax in their price
(Tax Code of Ukraine, 2010).

According to the Tax Code of Ukraine, excisa-
ble goods are defined as goods with codes accord-
ing to the Ukrainian Classification of Goods for For-
eign Economic Activity (UCGFEA) to which excise
tax rates are applied (Tax Code of Ukraine, 2010).
The key criteria for their classification as excisa-
ble goods include their legal recognition only un-
der Ukrainian law and the inclusion of excise tax
in their price component. Excisable goods include
avariety of goods, including ethyl alcohol and oth-
er alcoholic distillates, alcoholic beverages, tobac-
co products and tobacco, e-cigarette liquids, fuel,
passenger cars, motorcycles, passenger transport
vehicles, freight transport vehicles, and electricity
(Law of Ukraine No. 481/95-BP, 1995).

From the standpoint of lexical analysis, the
circulation of excisable goods can be considered
as the process of exchange of goods defined by
law, which include excise duty in their price when
buying and selling and moving goods (products)
in society. However, this definition does not cov-
er all aspects of these social relations in the le-
gal context. The current legislation lacks a clear
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definition or interpretation of the term “turnover of
excisable goods” and the relevant rules governing
these legal relations. Applying the principles of the
scientific theory of state and law, which make pro-
vision for the possibility of applying the statutory
analogy or analogy of law in cases where concrete
legal relations are not regulated by special rules, it
is advisable to apply the analogy to the categories
used by the legislator in the relevant regulations,
namely the Criminal Code of Ukraine (2001), the
Tax Code of Ukraine (2010), the Laws of Ukraine
“On State Regulation of Production and Circula-
tion of Ethyl Alcohol, Alcohol Distillates, Alcohol-
ic Beverages, Tobacco Products, Liquids Used in
Electronic Cigarettes and Fuel” (1995) and “On
Environmental Protection” (1991).

For instance, the definition of “illicit traffick-
ing of ethyl alcohol, cognac, fruit, grain distillate
and other excisable goods” includes the import,
export, transportation, storage, and trade of such
goods and e-cigarette liquids in violation of the
requirements of the legislation governing these
issues. The term “trafficking” covers various
aspects, including these actions with excisable
goods (Annex to the Law of Ukraine..., 2022).

The Criminal Code of Ukraine (2001) pre-
scribes liability for illegal operations with excis-
able goods in Article 204 “Illegal manufacture,
storage, sale, or transportation for the purpose of
sale of excisable goods”. However, the legal struc-
ture of this provision complicates its effective
application and limits the ability of law enforce-
ment agencies to combat destructive actions. This
provision was introduced in 2018 without proper
substantiation. The Explanatory Note to the Draft
Law of Ukraine No. 9190 “On Amendments to
the Criminal Code and the Code of Criminal Pro-
cedure of Ukraine on Ensuring Consumer Rights
to Product Safety” (2011) stated the need to en-
sure budget revenues and perform Ukraine’s in-
ternational obligations to the European Union in
2019. However, the lack of a proper analysis of the
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effectiveness of the previous version of this pro-
vision and the lack of substantiation for the pro-
posed changes created legal instability and the
possibility of inadequate application of the law
(Explanatory note to the Draft Law..,, 2018). This
allowed the legislators to limit themselves to gen-
eral wording, which complicates the prospects for
the enforcement of this provision. Thus, the cur-
rent version of Article 204 of the Criminal Code of
Ukraine (2001) needs to be revised and supple-
mented with scientifically sound arguments to en-
sure its effective application in law enforcement.

The next drawback of the wording in Part 2 of
Article 204 of the Criminal Code of Ukraine (2001)
is the use of the term “illegal manufacture of..”. In
the sectoral legislation regulating the legal basis
of operations with excisable goods, this word-
ing is practically not used. Specifically, sub-item
14.1.281 ofthe Tax Code of Ukraine (2010) defines
“production of excisable goods (products)” as a
technological process, including mixing, which
leads to the production of excisable goods by
changing the form, properties, or composition of
raw materials, semi-finished, or finished products.

Article 1 of the Law of Ukraine No. 481/95-
BP (1995) provides a detailed definition of the il-
legal production of excisable goods, such as ethyl
alcohol, cognac, and fruit distillate, as well as
ethyl rectified grape alcohol, etc. According to this
law, it is illegal to produce these goods without a
licence for this type of business activity. Since the
above goods are excisable, there is reason to be-
lieve that the illegal production of excisable goods
means their production without a proper licence,
which is required by legislation. Even when spe-
cific groups of excisable goods are concerned, it
is important to understand that this definition
may also apply to other groups of excisable goods.
Therefore, it is proposed to consider the illegal
production of excisable goods as a process that
results in the production of excisable goods by
changing the form, properties, or composition of

raw materials, semi-finished, or finished products
without a proper licence for such business ac-
tivity. Considering this, it would be logical to use
the term “illegal production of excisable goods”
in Part 2 of Article 204 of the Criminal Code of
Ukraine (2001), as well as to replace the term
“manufacture” with “production” in the title of
this provision.

Article 2 of the Criminal Code of Ukrai-
ne (2001) contains a provision on the “com-
mission by a person who has been previously
convicted under this article”, which may lead to
ambiguity and uncertainty. This rule is probably
aimed at increasing liability for repeated viola-
tions of the rules on illegal production of excisable
goods. However, the reference to the act itself and
its repeated commission does not consider the
strengthening of criminal liability. Therefore, it
would be advisable to legalise the liability of per-
sons who have previously been convicted under
Parts 1 or 2 of Article 204 of the Criminal Code of
Ukraine (2001) in Part 3 of the same provision.

Another drawback of this provision is that
the subject matter of criminal offences is defined
in Part 3 of Article 204 of the Criminal Code of
Ukraine (2001) as “goods specified in parts one
or two of this article” This wording may not
seem logical, as it is sufficient to refer to them
as “excisable goods” to cover all goods that may
be the subject of unlawful actions. Adoption of
the proposed wording will allow simplifying the
text of Part 3 of Article 204 of the Criminal Code
of Ukraine (2001), while retaining its essence.
Furthermore, it is advisable to consider the use
of the term “production” instead of “manufac-
turing” in the text of this provision and to formu-
late Part 3 of Article 204 of the Criminal Code of
Ukraine (2001) as follows: “Actions envisaged by
parts one or two of this Article, committed by a
person who has previously been convicted un-
der this Article, or illegal production of excisable
goods that pose a threat to human life and health,
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as well as the sale of such goods that caused poi-
soning or death of a person”.

A major problem with the law is that the
punishment for illegally getting these goods to
sell or store them is not as harsh as the punish-
ment for illegally making them, which can land
you in prison for three to five years. This does
not correspond to the real social danger of such
actions. Since the subject matter of criminal of-
fences under Article 204 of the Criminal Code of
Ukraine (2001) is not clearly defined, the sanc-
tions set out in parts 1 and 2 of this Article violate
the principle of justice, which requires adequate
punishment depending on the nature and degree
of social danger of the crime. It is considered vital
to clarify the liability for illegal production of ex-
cisable goods in part 1 of Article 204 of the Crimi-
nal Code of Ukraine (2001), as well as for their ac-
quisition with the intent to sell or storage, as well
as for their sale or transportation with the intent
to sell in part 2 of this article.

An additional disadvantage of the provisions
of paragraphs 1 and 2 of Article 204 of the Crim-
inal Code of Ukraine (2001) is the absence of
legislative establishment of quantitative or value
restrictions on the subject matter of the crime in
relation to excisable goods. This approach does
not contribute to the humanisation of criminal
legislation, since the wording of these parts of Ar-
ticle 204 of the Criminal Code of Ukraine (2001)

400
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0
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does not prescribe severe consequences for per-
sons engaged in the purchase, sale, transporta-
tion, or storage of excisable goods, etc.

To establish the adequate size of the excise
tax stamp on excisable goods, Article 199 of the
Criminal Code of Ukraine (2001) should be used,
which defines the criteria for large and especial-
ly large scale violations, when the amount ex-
ceeds the tax-free minimum income of citizens
by two hundred and four hundred times, respec-
tively. Considering this, it is proposed to amend
Part 1 and 2 of Article 204 of the Criminal Code of
Ukraine (2001) to introduce the concepts of large
and especially large amounts for excisable products.

Under current conditions, the legal con-
struction of the current Criminal Code of
Ukraine (2001), which regulates liability for ille-
gal actions with excisable goods, has considera-
ble drawbacks. This makes it harder to fully meet
modern standards and stops us from effectively
controlling illegal activities involving excisable
goods. This helps the black market grow, increas-
es organised crime, and poses a big threat to the
economic stability of the country. According to
statistics, Ukraine annually registers a consider-
able number of cases of illicit trafficking in excise
taxation, which seriously violates the legal order
of business, destroys the country’s tax system
and, in some cases, poses a threat to the lives and
health of citizens (Fig. 1).

2023

2024

Figure 1. Statistics of recorded criminal offences under Article 204 of the Criminal Code of Ukraine
Source: Statistics from the Office of the Prosecutor General (n.d.)
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According to the court statistics, Article 204
of the Criminal Code of Ukraine (2001) is the most
frequently applied among all criminal law provi-
sions set out in Section VII of the Special Part of
the Criminal Code of Ukraine (2001). This Arti-
cle is conventionally recognised as one of the most
actively applied and includes a wide range of tasks
aimed at protecting the financial interests of the
state, regulating the activities of producers and

sellers of excisable goods, as well as ensuring the

of the state’s

vere threat to

safety of consumers of these goods and protect-
ing the principles of fair competition. However,
the current wording of the Article in the Criminal
Code of Ukraine (2001) has its drawbacks, and its
practical application is fraught with challenges.
Examples from judicial practice show violations

economic interests under martial

law, especially in the context of illicit trafficking in
counterfeit alcoholic beverages, which poses a se-

society and public health (Table 1).

Table 1. Generalisation of court practice under Article 204 of the Criminal Code of Ukraine

Case Brief description Court decision
No.569/17844/20 |In December 2019, the defendant knowingly | The individual pleaded guilty to
(2022) purchased illegally produced alcoholic beverages | committing the offences stipulated by

from unidentified persons. These drinks were in
1,492 0.5-litre glass bottles. Notably, the production
and circulation of alcoholic beverages in Ukraine is
subject to state regulation and is carried out only
under the relevant licences issued by the competent
authorities.

Part 1 of Article 204 of the Criminal
Code of Ukraine (2001). According to
the agreement between the parties,
the individual was sentenced to
a fine of 5,000 tax-free minimum
incomes, which is UAH 85,000, with
confiscation and destruction of the
illegally manufactured goods.

No. 553/5783/22
(2023)

During the period from June 2022 to 22 September
2022, the accused committed actions that consisted
of the illegal acquisition with the intent to sell and
storage of illegally manufactured tobacco products
for this purpose. These actions contravene the
legislation of Ukraine regulating the production
and circulation of ethyl, cognac, and fruit alcohol,
alcoholic beverages, and tobacco products.

Having pleaded guilty to committing
a criminal offence under Part 1 of
Article 204 of the Criminal Code
of Ukraine (2001), the defendant
was fined in the amount of 5,000
tax-free minimum incomes, which
is UAH 85,000, with confiscation
and destruction of the illegally
manufactured goods.

No.577/1105/24
(2024)

At an unspecified time during the pre-trial
investigation, but no later than 10 October 2023, the
accused revealed a criminal intent to carry out illegal
activities related to the sale of illegally manufactured
tobacco products to make a profit from their sale.
In pursuance of this criminal intent, the individual
purchased illegally manufactured cigarettes without
excise tax stamps at the Yunist market, known from
the pre-trial investigation, without registering as
a business entity and without a relevant licence,
with the intention of selling them. Confirming their
criminal intent, the individual transported the
purchased cigarettes without excise stamps to her
place of residence. In furtherance of this intent, the
individual deliberately violated the law and sold two
packs of Ritm cigarettes without excise stamps to
other persons in an open area.

Having found the individual guilty
under Part 1 of Article 204 of the
Criminal Code of Ukraine (2001),
the court sentenced the individual
to a fine of 3,750 tax-free minimum
incomes, which is UAH 63,750, with
confiscation and destruction of
the illegally manufactured tobacco
products.

Source: extracts from national court decisions
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An analysis of court practice revealed that
extremely severe property and other sanctions
imposed on smugglers are mostly aimed at hired
guns or assistants who do not receive substan-
tial profits from their actions. Specifically, such
measures include confiscation of property, heavy
fines, and other restrictions that are often dispro-
portionate to the role of these individuals in the
smuggling scheme.

This leads to several problems, including
1) ineffective measures. As the key organisers and
beneficiaries of smuggling operations are left out
of the loop, the fight against smuggling becomes
less effective. Hired performers can be easily re-
placed, which does not substantially affect the
smuggling business itself; 2) disproportionate
sanctions, as the sanctions applied often do not
correspond to the degree of guilt and the role of a
particular person in the crime. This creates a sit-
uation where the perpetrators, who receive min-
imal profit and play a secondary role, are subject
to the same or even more severe punishment than
the organisers; 3) lack of justice, as such practices
may be perceived as unfair by both the perpetra-
tors and society as a whole, undermining trust in
the legal system.

To address these issues, the anti-smuggling
policy must be revised to include and promote
the use of a case-by-case approach. Courts should
consider all the circumstances of the case in de-
tail, including the nature and extent of the offence,
the role of the perpetrator in the offence, and oth-
er crucial aspects. Itis equally significant that sen-
tences be proportionate to the role and respon-
sibility of the individual in the offence. The focus
should be on the organisers and beneficiaries of
smuggling schemes. Sentencing should factor in
not only the offence, but also the personal circum-
stances of the perpetrator, including the possibil-
ity of rehabilitation, previous offences, and other
social factors. Therefore, when imposing sanc-
tions and other measures on smugglers, courts
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should consider all the circumstances of the case
to ensure that the sanctions imposed are propor-
tionate and fair. In addition, parties should be
encouraged to use alternative dispute resolution
mechanisms that promote peaceful agreements,
mediation, and reconciliation, involving criminals,
victims, law enforcement officials, and the public
in the active resolution of criminal matters. Thus,
losses arising from violations in the production
and circulation of excisable goods are incurred
not only by the state, but also by legal producers
of excisable goods and their consumers.

The problems associated with economic
crime in Ukraine stay highly relevant. For in-
stance, there is still illicit trafficking in counter-
feit alcoholic beverages under popular brands
such as vodka, whiskey, cognac, and wine (Bara-
nivska, 2023). To address these problems and
improve the effectiveness of law enforcement,
it is proposed to introduce regulatory measures
that increase criminal liability for violations
of Part 3 of Article 204 of the Criminal Code of
Ukraine (2001). Specifically, they are thinking
about introducing a very harsh punishment of ten
to fifteen years in prison, with the seizure of their
property, including the destruction of the illegally
made or bought goods and the equipment used to
make them.

It is also vital to consider using existing con-
trol devices and IT systems, as well as purchas-
ing new ones. When it comes to problems that
cross borders, like security, organised crime, drug
dealing, and people smuggling, both countries
that share a border need to work together. This
includes information exchange, law enforcement
coordination, and joint operations to prevent and
combat crime. To achieve long-term border secu-
rity, the demand for illicit goods and services, as
well as internal challenges such as corruption and
poor governance, must be reduced.

Illicit production of excisable goods is a se-
vere problem that negatively affects not only the
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economic and social spheres, but also the envi-
ronment. According to the National report on the
state of the environment in Ukraine (2021), the
primary environmental risks in Ukraine include
1) air pollution, as the illegal production and
storage of excisable goods, including alcohol, can
release toxic substances that pollute the atmos-
phere; 2) water pollution. Emissions of hazardous
waste and wastewater from such industries can
enter rivers and water bodies, leading to water
pollution and harming aquatic ecosystems; 3) soil
pollution, as emissions of waste and waste mate-
rials can contaminate soil, which has long-term
adverse consequences for agroecosystems and
human health.

Considering this, it is necessary to analyse the
effects of such actions on natural resources and
the environmental situation, considering the pro-
visions of the Law of Ukraine “On Environmental
Protection” (1991). According to the provisions of
the said law, environmental protection is a priori-
ty task of the state, which is obliged to ensure the
conservation, rational use, and reproduction of
natural resources. Illegal production of excisable
goods, including alcohol, tobacco products, and
fuels and lubricants, often involves the use of tox-
ic substances and chemical components that can
harm soil, water, and air. Emissions of harmful
substances, uncontrolled wastewater discharge,
and disposal of hazardous waste in unauthorised
locations cause major environmental pollution
(Law of Ukraine No. 1264-XII, 1991).

The provisions of the Law of Ukraine “On
Environmental Protection” (1991) stipulate the
need for environmental control and monitoring
of activities related to the use of natural resourc-
es, including the production of goods. However,
in the shadow economy, such measures are often
ineffective or non-existent. Illegal production of
excisable goods takes place without consider-
ing the environmental provisions and standards,
which leads to environmental degradation and

adverse impact on public health. For example, the
Judgement of the Criminal Court of Cassation in
Case No. 750/3335/16-k (2018) shows that the
provided samples of aqueous ethyl alcohol solu-
tion were not manufactured industrially, contain
organic substances that are not typical for indus-
trial samples of vodka and, when consumed as
alcoholic beverages, pose a threat to the life and
health of consumers when consumed as alcoholic
beverages.

Furthermore, the law establishes require-
ments for liability for violation of environmental
legislation. Illegal production of excisable goods
may be classified as an environmental crime,
which entails criminal liability. However, in prac-
tice, such violations often stay unnoticed or do not
result in adequate punishment of the perpetra-
tors, which indicates the need to strengthen con-
trol and improve enforcement mechanisms in this
area. An example is the Resolution of the Znami-
anskyi City District Court of Kirovohrad Region in
Case No. 389/1333/20 (2023), which shows that
during the period from February 2019 to 6 Febru-
ary 2020, the organised criminal group purchased
and sold illegally produced alcoholic beverages in
the amount of about 15 tonnes for a total amount
of about UAH 2.7 million. At the same time, the
accused were released from criminal liability.

The effectiveness of detecting environmental
crimes and collecting evidence depends on the
prompt implementation of relevant measures by
the competent authorities. To succeed in this area,
it is necessary to ensure planned actions and im-
prove cooperation between different institutions.
At the national level, the number of environmen-
tal inspectors should be increased, specialisation
in this area should be made mandatory for police,
prosecutors, and judges, while technical means
critical to solving and proving environmental
crimes should be improved. Furthermore, it is
vital to reduce the period between detection and

collection of evidence, which will require effective
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work of the competent authorities and active
investigations by public prosecutors. The regu-
lar publication and updating of environmental
reports, as well as the activities of non-govern-
mental organisations, are essential to this work.
This emphasises the need for a multidisciplinary
approach to preventing environmental crime. The
availability of adequate technical support to en-
sure high-quality evidence is essential for its use
in criminal proceedings. Methods of storing and
destroying pollution-related evidence should also

be improved.

Results

Trade, as a separate type of economic activity, is a
unique legal sphere, the boundaries of which are
defined by international instruments and nation-
al legislation. Economic crimes affect financial
institutions, cause losses to the state budget and
the private sector, undermine the competitive-
ness of legitimate business entities, and threaten
the economic security of the state. According to
L. Domagalski (2023), combating economic crime
through property security lies in limiting the fi-
nancing of the development of illegal activities
through dirty money. This, as already noted in the
findings of the present study, indicates that crim-
inal law provisions are aimed at protecting the
basic legal principles in the field of trade, which
contributes to a more effective suppression of il-
licit trafficking in goods both within the country
and abroad.

According to U. Boesen (2021), legislators
should direct all efforts to generate stable rev-
enue for general budget spending priorities
through broad taxation at low rates. However, it
is vital to understand that excise taxes are gener-
ally not intended to increase general budget rev-
enues, as they are narrow, non-neutral, variable,
and regressive. However, they can be substantiat-
ed when there are certain negative externalities
associated with the type of transactions or con-
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sumption, and when they function well in estab-
lishing user payment systems.

R. Gunawan et al. (2021) noted that excisable
goods that are the subject of crimes under crimi-
nal law are goods whose price includes excise tax.
However, this approach does not fully reflect the
position of the national legislator since the Ukrain-
ian Criminal Code does not contain a condition for
recognising goods as excisable based on the inclu-
sion of excise tax in their price. The analysis of the
provisions of the Criminal Code of Ukraine (2001),
specifically sub-item 14.1.4, indirectly confirms
this thesis, stating that only certain types of goods
(products) defined by this Code are excisable. In
other words, the provisions of the Criminal Code
of Ukraine only require that the goods be clas-
sified as excisable and do not require that the
excise tax be included in the price of the goods.

M. Engelhart (2021), C. Tudor (2022), and
Z. Zhelev (2020) concluded that extremely severe
property measures and other sanctions imposed
on smugglers are mostly applied to hired perform-
ers or assistants who do not profit from it. This can
lead to inefficiency and disproportionality of the
measures applied and requires a review of the an-
ti-smuggling policy (Dimitrova, 2014). Therefore,
it is suggested that national courts should address
the fact that when applying sanctions and oth-
er measures to persons guilty of smuggling, they
should factorinall the circumstances of the case, in-
cluding the nature and extent of the violation com-
mitted, the role of the perpetrator in the offence,
as well as other vital aspects that affect the pro-
portionality and fairness of the sanctions applied.

The administration and analysis of tax eva-
sion in the field of excisable goods can be effec-
tively carried out through the implementation of
supervision, inspection, and fiscal control pro-
cedures, including proposals for amendments
to legislation. At the same time, according to M.
Boitd et al. (2022), tax fraud is a consequence of
imperfect legislation and reflects a lack of vision
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associated with high taxes that make them unaf-
fordable and encourage unfair practices. There-
fore, it is vital to agree with L. Cobzari and N. Sar-
gu (2021), M. Chackiewicz et al. (2022) that the
main motive in economic crime is illegal econom-
ic and financial benefits, which primarily harm
the state budget. Therefore, preventing and com-
bating economic crime is a key principle for any
state, both in terms of maintaining social order
and ensuring economic stability. The process of
generating revenues to the national state budget
is currently mainly aimed at accumulating reve-
nues from the real economic sector rather than
from the hidden ones in the economy.

According to R. Amrullah et al. (2022), the
factors influencing the law enforcement in the
fight against excise crimes, particularly in the field
of tobacco products, are legislative, law enforce-
ment, and community facility and infrastructure
factors. Agreeing with this thesis, to successfully
combat tobacco excise crimes, the researchers
emphasised the need to implement a non-puni-
tive approach that reaches all social groups and
promotes cultural change in relation to tobacco
excise taxes and creates an infrastructure for in-
vestigating money laundering crimes.

Many criminal cases are resolved in the
courts, leading to a backlog of cases that can
negatively affect the judicial system. At the same
time, according to A. Francescangeli (2022), none
of the cases involving excisable goods or ciga-
rettes, which are handled by the Customs and Ex-
cise Service in several regions, have reached the
court. Therefore, as noted in present the study,
this problem can be solved by using alternative
dispute resolution mechanisms.

Reviews on various thematic issues, includ-
ing the policy context, the scope of product cov-
erage, unique traceability features, and the politi-
cal and administrative challenges related to illicit
trade, highlight the significance of the following
approaches:

a) gradual implementation of the system and
earning the trust of the industry. E. Raistenskis et
al. (2022) suggested implementing tracking for a
few products, such as tobacco, and gradually ex-
panding to other products that are vulnerable to
illicit trade;

b) use a combination of overt and covert in-
dicators to provide additional opportunities to
detect illicit products along the supply chain. It
is worth agreeing with C. Sholen (2022) that vis-
ible markings that distinguish between tobacco
products for domestic use and those for export
are a necessary element to identify products for
domestic consumption;

c) efforts at inter-agency cooperation at local
and international levels enhance the effectiveness
of the Track and Trace System. A particular role is
played by cooperation agreements concluded be-
tween governments regarding intelligence shar-
ing and the fight against illicit trade, specifically in
cross-border areas (Munga et al., 2021);

d) policy initiatives to increase fines for illicit
trafficking confirm the effectiveness of the Track
and Trace System (Mulyana et al., 2023);

e) the review also emphasises the significance
of independent estimates of illicit trade in tobac-
co products. Despite the overall decline in illicit
trade following the implementation of the Track
and Trace System, the exact volume of illicit trade,
according to S. Nugroho and B. Amiq (2023), the
exact amount of illicit trade stays a matter of de-
bate based on indicators such as legal cigarette
sales and tax revenues.

Z. Wozniak et al. (2022) emphasised that
international cooperation is an essential factor
in the successful fight against economic crime,
which can take several forms, such as interna-
tional operational activities or joint multinational
investigations. However, to increase the effective-
ness of crime detection, it is also critical to ensure
the rapid exchange of information through digital
systems (Editorial, 2022). Mutual integration of
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systems and databases will influence the detec-
tion rate of crimes, including economic crime,
and at the same time help reduce the losses of the
State Treasury from this type of crime.

Economic crime is a social phenomenon that
can be encountered on a daily basis. It affects eco-
nomic market participants and threatens busi-
ness security at the national and international
levels. In the age of globalisation, with the free
flow of goods and services and financial resourc-
es, the fight against economic crime can only be
successful with a comprehensive international
approach, using sophisticated methods and tech-
nologies available to specialised criminal groups.

Conclusions

Trade as an independent type of activity occupies
a special place in the legal sphere, regulated by
both international agreements and national legis-
lation. This creates a specific legal situation where
criminal law provisions incriminate illegal actions
in the field of trade, aimed at protecting the basic
legal provisions in this area. This contributes to
a more effective suppression of illicit trade both
within the country and abroad.

The issue of criminal liability for the illegal
production, storage, transportation, and sale of
excisable goods is becoming increasingly relevant
in the modern legal environment. This issue af-
fects the fiscal interests of the state through losses
in excise tax revenues and has major social con-
sequences, such as increased illicit trafficking and
possible negative impact on public health. The
analysis shows that the issue of criminal liability
for the illegal production, storage, transportation,
and sale of excisable goods is key to ensuring law
and order, fiscal stability,and consumer protection.

Ensuring the legal circulation of excisable
goods plays a key role in creating fair conditions
for business and consumers, which contributes to
the improvement of the legal culture, and welfare
of society. The analysis underlines the significance

Law. Human. Environment. 2024. Vol. 15, No. 4

of effective tax policy and legal regulation in the
field of excisable goods to protect the fiscal and
socio-economic interests of the state, producers,
and consumers. A properly adjusted tax policy
contributes to the effective control of the shadow
turnover of excisable goods, which is critical for
balanced economic development and the relevant
satisfaction of social needs of society.

Ukraine faces an important task of combating
the illicit trafficking of counterfeit alcoholic bev-
erages that look like well-known brands, which
requires urgent criminal liability measures. The
illegal production of excisable goods, especially
alcoholic beverages and tobacco products, leads
to a major increase in environmental risks due to
non-compliance with environmental safety stand-
ards at clandestine enterprises. Such actions are
often accompanied by unauthorised emissions of
harmful substances into the air, water, and soil,
which causes pollution of natural resources and
threatens public health. Judicial practice shows
that crimes in the field of illicit trafficking of ex-
cisable goods in Ukraine continue to be a funda-
mental problem that requires increased liability.
Despite the existing legal mechanisms, their ef-
fective application is often hampered by various
factors, including corruption, insufficient control,
and other organisational shortcomings.

The study had its limitations, specifically, lim-
ited access to statistical data on the factual volume
of illicit trafficking of excisable goods and difficul-
ties in assessing the effectiveness of the measures
taken due to the complexity of information col-
lection. For further research, it is recommended
to focus on the use of modern technologies to
increase the effectiveness of control and supervi-
sion, such as the introduction of IT solutions and
remote monitoring systems. It is also important
to conduct research on the effects of illicit traf-
ficking in excisable goods on the socio-economic
development of regions and develop strategies to
minimise the adverse effects of this phenomenon.
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He3akoHHe BUPOOHUIITBO, 30epiraHHsA, TPAHCIIOPTYBAHHSA
Ta 30yT NiJaKU3HMX TOBAPIiB: iX BIVIMB HAa HABKOJIUIIHE
cepeAoBMILE Ta KpMMiHa/IbHA BiANOBIAAa/IbHICTh
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AHomayis

MeTa nporo JociaifpkeHHs1 IoJifiraja y BHU3HAuYeHHI MepClIeKTUBHUX LUIAXIB YAOCKOHaJeHHS
KpUMiHa/IbHO-IIPAaBOBUX OCHOB NPUTATHEHHS [0 KpPHUMiHa/IbHOI BiZANOBIiZJa/IbHOCTI 3a He3aKOHHe
BUPOOGHUIITBO, 306epiraHHs, 36yT a60 TPaHCIOPTYBaHHS MiJaKI[M3HUX TOBApPIiB 3 MeTOI0 ix peasizaril.
Jlna fjocarHeHHs Li€l MeTH BUKOPUCTOBYBAJINCS Pi3HOMaHITHI HayKOBi MeTOJH, 30KpeMa: CUCTEMHO-
dYHKL[iOHANIbHUK, JIOTiKO-AOTMAaTHYHUE, MoOJeJloBaHHsA, Kiacuoikanii, ¢dopMasbHO-JOTIYHUH,
dopManbHO-IOPUANYHUYE, NOPIBHSJIBHO-NPABOBOr0 aHasli3y. Y [JOCHi[KeHHI HaJaHO JeTalbHUH
OIJISlJ, aKIM3HOTO OINOJATKYBaHHSI Ta KOHTPOJIbHUX 3aXO/iB, W0 3/iMCHIIOTbCA MOJATKOBUMU
opraHaMyd CTOCOBHO aKLIM3HUX TOBapiB, 30KpeMa aJKOrOJ/0, TIOTIOHY Ta IHIIMX IPOAYKTIB.
HaBejeHi npuk/jajyd 3 HasgBHOI NpPaBO3aCTOCOBHOI MNPaKTUKH, SKi [JeMOHCTPYIOTb MOpPYLIEHHS
€KOHOMIYHUX iHTepeciB Jep»KaBU B YMOBAaX BOEHHOIO CTaHY, HETAaTMBHUN BIJIMB Ha HABKOJIMIIHE
cepesoBulle. [liakpecseHo BaxIUBY icKajbHY POJIb aKIU3HUX NOAATKIB y dopMyBaHHI H0XOAiB
Jlep>KaBHUX OIO/PKeTIB 1 perysiioBaHHI pUHKIB, TpoaHaIi30BaHO iX 3HAYeHHS B KOHTEKCTi MpobJsieMu
3a0pyAHEHHsI HAaBKOJIMLUIHBOTO CepeoBULIA. BogHOYac [aHO KPUTHUKY HEAOCTAaTHIA OpUAWYHIN
sgcHocTi i edeKTHBHOCTI KpUMiHa/JbHUX NOKapaHb 3a He3aKOHHi Ail, MoB’s3aHi 3 aKUU3HUMHU
TOBapaMHM BiJiIOBiHO A0 YMHHOTro KpuMiHa/ibHOro KojeKkcy YKpaiHU. AKLLEeHTOBAHO, 1[0 B YUHHOMY
3aKOHOJIaBCTBI BiJICyTHA po3mMPpoBKa ab0 TIyMadyeHHs KaTeropil «o6ir MiZaKIU3HHUX TOBapiB»,
a TaKOoX BiJNOBiZHI HOpPMH, 110 PEryJOIOTh Li NpaBOBi BiAHOCHHU. APTyMEHTOBAHO JOLJIbHICTb
BUJIyYeHHS 3 YaCTUHU 1 Ta yacTuHMU 2 ctaTTi 204 KprMiHa/sbHOTr0 KoZleKCcy YKpaiHU CJI0BOCIOJIyYeHHs
«CIIUPTY €THUJIOBOTO, CIUPTOBUX JUCTHUJIATIB, aJKOrOJIbHUX HAmoiB, MHBA, TIOTHOHOBUX BHUPOGIB,
TIOTIOHY, TPOMMCJIOBUX 3aMiHHUKIB TIOTIOHY, Ma/JIbHOrO a60 iHIIMX» Ta 3aKpilJieHHd BHU3HAYeHHS
npeAMeTy KpUMiHaJIbHUX MPABONOPYIIEHD, L0 CTOCYIOThCS 3JIOUMHIB, MOB'I3aHUX 3 MiJaKIU3HUMU
TOBapaMM. TaKoX 3allpONOHOBAHO BHECTH BiANOBiAHI 3MiHM [0 yacTMHU 1 Ta 4yacTMHU 2 cT. 204
KpumiHanbHOro KoZieKcy YKpaiHy, nepei6a4uBIIN TOHATTS BEJIMKOT0 Ta 0COGIMBO BEJTUKOT0 po3MipiB
JJ14 MiJaKnyM3Hol npoAyKuil. [IpakTHYHe 3HaYeHHSA AOC/IAXKeHHA N10JIATa€E B TOMY, 110 0r0 pe3y/ibTaTH
MOXYTb OyTH BHUKOPHUCTaHi 3aKOHOJABLSAMH JJis1 BJIOCKOHAJIEHHS KPHUMiHaJIbHO-NPAaBOBUX HOPM,
MPaBOOXOPOHHUMHU OpraHaMHU [iJisl IOCUJIEHHS] 60POTH6OU 3 HE3aKOHHUM 06iroM miJakliu3HUX TOBapiB,

a TaKOXX HAyKOBISIMHU [1JIsl TOAQIBIIMX JIOCTIXKEHDb Y chepi KpUMiHa/IBbHOTO MpaBa

Kawouosi cnoea: danbcudikoBaHUM anKOT0/Ib; €TUI0BUH CIIUPT; daibcudiKoBaHi TIOTIOHOBI BUpOGY;
TIOTIOHOBUU JUM; Cy4acHi TeXHoJIoTii; ¢pickasibHa posib NOJATKIB
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